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TREFACE. 


Meaningless,  inconsistent,  and  inadequate  statutory  provi- 
sions, ambiguous,  erroneous,  and  conflicting  decisions  cover 
the  law  of  copyright  with  doubt,  difficulties,  and  confusion. 
Some  of  the  evils  which  result  from  these  causes  are  but  seem- 
ing ones,  which  disappear  when  explained,  or  lose  their  force 
when  exposed.  Others  are  real,  and  of  such  a  nature  that 
they  can  be  overcome  only  by  the  power  of  the  legislature. 
This  condition  of  the  law  is  doul)tless  due  in  a  measure  to  the 
facts  that  the  nature  of  literary  property  is  somewhat  peculiar, 
that  the  law  relating  to  it  may  be  regarded  as  yet  in  its  in- 
fancy, and  that  it  is  comparatively  seldom  that  courts  are 
called  upon  to  determine  its  meaning.  But  much  of  the  error 
and  confusion  which  exist  can  be  accounted  for  only  on  the 
theory  that  the  statutes  have  been  often  drawn  by  incompe- 
tent persons,  and  often  interpreted  by  those  who,  however 
learned  in  other  branches,  have  had  but  a  limited  knowledge 
of  tlie  law  of  copyright. 

The  English  statutes  relating  to  this  subject  are  but  a  piece 
of  chaotic  patchwork,  extending  over  a  century  and  a  lialf. 
There  are  in  force  not  fewer  than  fourteen  acts  passed  at  vari- 
ous times,  from  1735  to  1875.  Some  of  these  have  been 
drawn  in  such  ignorance  or  disregard  of  others,  iu)[>ortant 
provisions  have  been  enacted  in  such  loose,  ambiguous  lan- 
guage, incongruous  and  meaningless  clauses  are  so  common, 
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SO  many  questions  have  been  carelessly  left  in  doubt  for  judi- 
cial determination,  that  often  the  law  can  bo  determined  only 
with  the  greatest  difficulty,  and  sometimes  its  meaning  baflles 
all  recognized  rules  of  interpretation.  These  statutes  were 
rightly  condemned  by  the  Royal  Commissioners  on  Copyright, 
when,  in  their  recent  report  to  Parliament,  they  said :  *'  The 
law  is  wholly  destitute  of  any  sort  of  arrangement,  incom- 
plete, often  obscure,  and  even  when  it  is  intelligible  upon  long 
study,  it  is  in  many  parts  so  ill-expressed  that  no  one  who 
does  not  give  such  study  to  it  can  expect  to  understand 
it." 

The  statutes  of  the  United  States  are  free  from  some  of  the 
faults  which  exist  m  those  of  England.  But  as  the  former 
have  in  many  parts  been  blindly  copied  from  the  latter,  the 
same  defects  are  often  found  in  both. 

That  judges  in  the  front  rank  of  jurists  should  sometimes 
err  and  disagree  in  determining  the  meaning  of  the  legisla- 
ture, oven  when  most  clearly  expressed,  is  but  natural.  In 
the  judicial  interpi-etation  of  such  statutes  as  have  been 
spoken  of,  mucli  greater  allowance  is  to  be  made  for  mis- 
takes and  conflicting  opinions.  But  for  much  of  the  error 
found  in  this  branch  of  the  law  the  courts  alone  are  responsi- 
ble. Decisions  have  been  made  against  fundamental  princi- 
ples which  would  not  have  been  violated  liad  their  governing 
force  been  known,  against  well-grounded  authorities  wliich 
would  have  been  followed,  had  tlieir  application  been  seen, 
against  statutory  provisions  which  would  not  have  been  disre- 
garded had  they  not  been  overlooked.  One  decision  lias  been 
based  on  the  authority  of  another  when  the  controlling  facts 
and  principles  were  so  different  in  the  two  cases  that  both 
judgments  could  not  be  alike  without  one  being  wrong.  Opin- 
ions, not  only  wrong  in  principle  but  without  binding  force  as 
authorities,  have  been  blindly  followed  as  supposed  precedents. 
Judicial  dicta,  as  uncalled  for  as  erroneous,  have  been  care- 
lessly expressed  in  one  case   only  to  become  iu  another  the 
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corner-stone  of  a  doctrine  still  more  mischievous.  It  is  hardly 
necessary  to  mention  tliat  what  has  heen  said  applies  to  the 
smaller  and  not  to  the  greater  part  of  the  decisions  on  this 
subject.  But  the  former  are  so  many,  their  influence  so  far- 
reaching,  the  groundless  theories  affirmed  or  recognized  in 
some  of  them  so  plausible,  that  the  whole  body  of  the  law  of 
copyright  is  more  or  less  affected  by  them. 

If  every  decision,  however  clearly  wrong  it  may  be,  is  to  be 
taken  as  representing  the  law  until  it  shall  be  overruled,  then 
must  the  rights  of  authors  be  in  endless  doubt  and  confusion. 
But  if,  error  being  eliminated  wherever  found,  the  law  is  to  be 
determined  alone  by  tliose  authorities  whose  soundness  will 
stand  every  test,  and  by  those  principles  whose  governing  force 
is  recognized,  then,  excepting  some  defects  which  can  be 
reached  only  by  legislation,  will  the  law  of  copyright  become 
reasonably  clear,  simple,  and  harmonious.  Under  tlie  circum- 
stances explained,  to  give  the  results  of  the  decisions  without 
testing  their  soundness  or  explaining  their  bearing,  would  be 
to  put  forth  a  digest,  whose  worth  would  be  as  little  as  the 
effort  required  to  make  it.  The  task  of  the  juridical  writer  is 
to  set  forth  the  true  principles  which  govern  the  law ;  to  point 
out  the  proper  meaning  of  the  statutes  ;  to  show  what  deci- 
sions are  right  and  what  are  wrong  ;  to  explain  what  is  doubtful 
or  obscure  ;  and,  generally,  to  give  the  law  in  a  form  as  true, 
clear,  systematic,  and  harmonious  as  it  is  in  his  power  to  do. 
He  is  without  authority  to  say  what  construction  shall  be 
given  to  statutes,  as  he  is  without  power  to  overrule  erroneous 
decisions.  But  he  may  point  out  the  true  meaning  of  the  law, 
and  show  whei-ein  it  has  been  wrongly  interpreted.  When 
this  has  been  done,  the  judicial  affirmance  of  what  is  right  and 
the  rejection  of  what  is  wrong  will  be  in  many  cases  but  a 
question  of  time.  In  jurisprudence,  as  elsewhere,  error  once 
exposed  must  sooner  or  later  be  eradicated.  The  maker  of  a 
treatise  should  never  lose  sight  of  the  fact  that  his  duty  is  to 
give  the  law  as  it  is.     But  this  cannot  always  be  done  by  sira- 
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ply  recording  what  has  been  decided  by  the  courts.  Jurispru- 
dence is  a  science  based  on  principles  rather  than  on  single 
decisions.  By  the  former  rather  than  by  the  latter  the  law  is 
to  be  determined.  It  is  true  that  one  as  well  as  the  other  are 
made  by  judges,  and  that  principles  which  are  not  judicially 
settled  or  recognized  arc  without  force.  But  principles  are 
fundamental  and  general.  On  them  decisions  are  grounded, 
by  them  governed,  and  with  them  must  harmonize.  When 
two  authorities  are  in  conflict,  both  cannot  represent  the  law. 
One  must  be  set  aside.  In  this,  as  in  other  cases,  whether 
one  judgment  is  right  and  another  wrong  may  sometimes  be  a 
matter  of  opinion.  But  often  the  question  is  capable  of  con- 
clusive demonstration  by  the  application  of  governing  princi- 
ples which  are  judicially  settled.  Dealing  thus  with  principles, 
the  writer  of  a  treatise  may  determine  with  reasonable  certainty 
what  the  law  is  where  it  has  not  been  judicially  interpreted. 
In  the  case  of  copyright,  there  are  many  important  questions 
concerning  which  the  statutes  are  silent  or  not  clear,  and 
which  have  not  arisen  iu  the  courts,  though  they  are  likely  to 
come  up  at  any  time.  Not  to  consider  these,  simply  because 
they  are  not  discussed  in  the  reports,  is  to  leave  a  treatise  on 
this  subject  lacking,  without  excuse,  in  thoroughness  and  use- 
fulness. 

Finding  the  law  in  the  condition  described,  my  aim  has 
been  to  treat  it  on  the  principles  which  have  been  explained. 
I  have  given,  in  the  first  place,  the  law  as  it  has  been  judi- 
cially interpreted,  however  erroneous  in  any  case  that  inter- 
pretation may  be.  But  I  have  let  no  important  decision  or 
doctrine  go  unquestioned,  knowing  or  believing  it  to  be  wrong. 
In  denying  or  questioning  tlte  soundness  of  any  authority,  I 
have  tried  to  set  forth  all  the  facts,  principles,  and  authorities 
which  have  any  real  bearing  on  the  point  in  question,  and  to 
give  fully  the  reasons  for  what  is  pointed  out  as  the  true 
meaning  of  the  law.  In  this  way,  whatever  is  essential  to  a 
right  understanding  of  the  subject  is  brought  together,  so  that, 
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if  in  any  case  the  conclusion  I  have  reached  is  wrong,  the 
error  becomes  apparent,  and  the  reader  still  has  before  him  the 
lav  as  it  has  been  judicially  construed.  In  treating  many 
questions  which  have  not  been  decided  or  discussed  by  the 
courts,  I  have  given  prominence  to  the  fact  that  tlie  law 
remains  for  judicial  determination.  Where  I  have  not  done 
what  I  aimed  to  do,  the  failure  is  due  to  lack  of  ability,  not 
of  effort. 

£.  S.  DRONE. 
Nbv  Yoke,  Jaaiury,  1879. 
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COPYRIGHT    AND    PLAYRIGHT, 


THE    ORIGIN    AND    NATURE    OF    LITERARY 
PROPERTr. 

When  Anne  was  Queen  of  England,  Parliament  passed 
An  Act  for  the  Encouragement  of  Learning,  which  declared 
that  an  author  should  har'e  the  sole  right  of  publishing  liis  book 
for  a  named  term  of  years,  and  prescribed  penalties  against 
piracy.  Whether  the  origin  of  copyright  is  to  be  found  in  this 
legislation  or  in  the  common  law ;  whether  the  common-law 
right,  if  it  existed,  was  taken  away  or  abridged  by  tlie  statute ; 
whether  since  1710,  when  the  8  Anne,  c.  19,  became  a  law,  copy- 
right in  a  published  work  has  existed  only  by  statute,  —  are 
questions  which  have  divided  the  opinions  of  jurists  and  states- 
men for  more  than  a  century.  For  half  a  century  after  the 
act  of  Anne  was  passed,  the  chancery  courts,  in  administering 
the  law,  did  not  doubt  that,  by  the  common  law  and  indepen* 
dently  of  legislation,  there  was  property  of  unlimited  duration 
in  printed  books.  In  1769,  this  principle  was  affirmed  by  the 
Court  of  King's  Bench.^  Five  years  later,  the  House  of  Lords, 
on  an  equal  division  of  the  judges,  declared  that  the  common-law 
right,  after  publication,  had  been  taken  away  by  the  statute  of 
Anne,  and  that  authors  had  no  riglits  in  their  published  works 
except  under  that  act*  This  has  since  been  the  law  of  Eng- 
land. The  English  statute  was  copied  by  Congress  in  1790, 
and  the  construction  put  upon  it  by  the  House  of  Lords  was 
followed  by  the  Supreme  Court  of  the  United  States  in  1834.' 
Some  of  the  ablest  jurists  of  England  and  America  have  con- 

1  Millar  t>.  Taylor,  4  Barr.  2808.  >  Wheaton  v.  Petera,  8  Pet.  691. 

>  Donaldion  v.  Becket,  4  Burr,  2408. 
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tended  that  this  exposition  of  the  law  is  wrong ;  others  have 
maintained  that  it  is  right. 

The  discussion  of  the  subject  has  given  rise  to  four  theories 
concerning  the  nature  of  copyright :  — 

First.  Tliat  intellectual  productions  constitute  a  species  of 
property  founded  in  natural  law,  recognized  by  the  commoa 
law,  and  neither  lost  by  publication  nor  taken  away  by  legisla- 
tion. 

Second.  That  (\n  author  has,  by  common  law,  the  exclusive 
right  to  control  his  works  before,  but  not  after,  publication. 

Third.  That  this  right  is  not  lost  by  publication,  but  is 
destroyed  by  statute. 

Fourth.  That  copyright  is  a  monopoly  of  limited  duration, 
created  and  wholly  regulated  by  the  legislature ;  and  that  an 
author  has,  tlierefore,  no  other  title  to  his  published  works  than 
that  given  by  statute.       .  • 

The  chief  question  to  be  determined  is,  whether  copyright  is 
a  natural  right  of  property,  based  on  and  governed  by  the  same 
general  principles  which  underlie  all  property ;  or  whether  it  is 
an  artificial  right,  —  a  monopoly  which  has  been  created  by  the 
legislature,  and  may  at  any  time  be  swept  away  by  the  same 
power.  The  true  solution  of  this  problem  can  be  reached  only 
by  an  examination  of  tlie  fundamental  principles  on  which  the 
right  of  property  rests.  The  questions  to  be  considered  are 
these :  — 

I.  Has  an  author,  by  the  common  law,  a  property  in  his 
intellectual  productions  ? 

II.  Is  such  property  lost  by  publication  ? 

III.  May  it  rightfully  be  taken  from  the  owner  by  the  legis- 
lature ? 

IV.  Has  it  been  taken  away  or  abridged  by  statute  ? 

All  the  great  writers  on  natural  law  agree  in  placing  the  ori- 
gin of  property  in  preoccupancy.  They  differ  in  the  grounds 
and  reasons  advanced  in  support  of  this  tlieory.  Grotius  and 
Pufeudorf  hold  that  this  right  is  based  on  social  compact ; 
that  there  must  have  been  a  previous  implied  assent,  or  tacit 
agreement,  that  the  first  occupant  should  become  the  owner. 
Barbeyrac,  Titius,  Locke,  Blackstone,  and  others  maintain  that 
such  tacit  agreement  is  not  necessary,  and  that  the  right  was 
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created  by  the  act  of  occupancy  alone.  All,  however,  reach  the 
same  couclnsion,  that,  in  that  early  age,  when  all  land  was 
common,  each  person  became  entitled  to  hold  to  hia  own  exclu- 
sive use  that  which  he  first  occupied.^  This  act  vested  in  one 
maa  a  right  which  was  respected  by  his  fellows,  and  gave  birth 
to  ownership.  And  this  was  the  theory  of  the  Roman  juria- 
consalta.* 

Preoccupancy  is  first  possession ;  and  this  is  given  by  crear 
tion,  by  production.  The  creator  is  the  first.possessor  of  that 
which  he  creates.  In  labor,  then,  is  found  the  origin  of  the 
right  to  property.  Occupancy  implies  labor.  It  implied  labor 
in  the  beginning ;  for  to  take  and  hold  possession  of  a  part  of 
the  unoccupied  land  were  impossible  without  bodily  exertion. 
Still  more  was  physical  effort  required  in  later  times,  when  oc- 
cupancy represented  distance  overcome,  toils  endured,  and  dan- 
gers passed.  Indeed,  Lttcke,  Barbeyrac,  Titius,  and  others 
expressly  hold  that  the  principle  of  occupancy  is  based  on 
labor.'    In  commenting  on  the  statement  of  Paulus,  the  Ro- 


1  Grotliu  de  Jure  B.  ac  P.  lib.  ii.  c. 
2,  8 ;  Pafendorf  de  Jure  Nat.  et  Gent, 
lib.  IT.  c.  4,  6 ;  Locke,  Ciril  Got.  c.  6 ; 
S  BL  Com.  c.  1. 

'  Maine  Ancient  Law,  c.  8. 

»  Barbeyr.  Put.  lib.  It.  c.  4,  $  4,  n. 
4;  2B1.  Com.c.  1. 

Locke'*  theory,  that  labor  is  (he 
origin  of  the  right  of  property,  is  thus 
explained  io  hia  own  language :  — 

"  Though  the  earth  and  all  inferior 
creaturefl  be  common  to  all  men,  every 
man  has  a  property  in  his  own  person; 
this  nobody  has  any  right  to  bat  him- 
self.  The  labor  of  his  body  and  the 
work  of  hia  hands,  we  may  say,  are 
properly  his.  Whatsoever,  then,  he 
remoret  out  of  the  state  that  nature 
bath  provided  and  left  it  in,  he  hath 
mixed  his  labor  with  and  joined  to  it 
something  that  is  his  own,  and  thereby 
makes  it  his  property.  It  being  by 
him  removed  from  the  common  state 
nalare  hath  placed  it  in,  it  hath  by 
this  labor  something  annexed  to  it 
that  excludes  the  common  right  of 
other  men.  for,  this  labor  being  the 
trnqoestionable  property  of  the  laborer, 
no  man  bot  he  can  have  a  right  to 


what  that  fs  once  joined  to ;  at  least 
where  there  is  enough,  and  as  good, 
left  in  common  for  others. 

"Thus  this  law  of  reason  makes  the 
deer  that  Indian's  who  hath  killed  it ; 
it  is  allowed  to  be  his  goods  who  hath 
bestowed  his  labor  upon  it ;  though, 
before,  it  was  the  common  right  of 
every  one.  And  amongst  those  who 
are  counted  the  civilized  part  of  man. 
kind,  who  have  made  and  multiplied 
positive  lawi  to  determine  property, 
this  original  law  of  nature,  for  the 
beginning  of  property,  in  what  was 
before  common,  still  takes  place  ;  and, 
by  virtue  thereof,  what  flsh  any  one 
catches  in  the  ocean,  —  that  great  and 
still  remaining  common  of  mankind, — 
or  what  ambergris  any  one  takes  up 
here,  is,  by  the  labor  that  removes  it 
out  of  that  common  state  nature  left  it 
in,  made  his  propi^rty  who  takes  that 
pains  about  it  And,  even  amongst  us, 
the  hare  that  any  one  is  hunting  is 
thought  his  who  pursues  her  during 
the  chase ;  for,  being  a  beast  that  is 
still  looked  upon  aa  common  and  no 
man's  private  possession,  whoever  has 
employed  so  much  labor  about  any  of 
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man  lawyer,  that  creation  —  whicb  impUeslnbor  —  isan  original 
mode  of  acquiring  property,  Gro^ius  thnnght  that  this,  instead 
of  being  clasaed  as  a  diHlinct  and  pet:uliar  mode  of  acquisition, 
should  he  referred  to  that  of  occu|iancy.> 

We  find,  then,  tho  principlo  of  labor  expressly  advanced  by 
BOTTie  of  the  public  jiiritftji  to  explain  the  origin  of  proftcrty, 
not  denied  by  others,  and  in  harmony  with  the  thporiea  of  all. 
And  tlii»  has  continued  a  fuiidamciital  pvinciplo,  both  in  tlieory 
and  prncdce,  throughout  the  entire  lilstory  of  property.  Tlio 
principle  is  as  old  as  property  itself,  that  wliat  a  man  creates 
by  his  own  labor,  out  of  Ins  own  materials,  is  his  to  enjoy  to 
tlic  exclusion  of  all  others.  It  is  based  not  only  on  natural 
right,  but  also  on  tho  necessities  of  society,  Ijeing  essential  to 
the  jtromotion  of  industry.  Before  the  time  of  written  law, 
Abraham  maintained  his  right  to  a  well  because  he  had 
"  digged  this  well ; "  '  and,  more  than  a  century  later,  his  son 
Isaac  successfully  claimed  it  as  liis  father's  property.^  Kven 
the  savage  claims  for  himself  the  game  which  he  has  secured  by 
his  own  toil, —  the  fishes  whicii  he  Ims  caught,  the  trees  which 
he  liaa  felled,  and  the  acorns  wliich  he  has  picked  up  under  the 
oak.  As  Locke  says,  "  Tho  grass  my  horse  has  bit,  the  turfa 
my  servant  has  cut,  and  the  ore  I  Imve  digged,  in  uny  place 
wliure  1  have  a  riglit  to  them  in  common  with  olliei's,  become 
my  property,  without  the  assignation  or  consent  of  anybody. 
The  labor  that  was  mine  removing  them  out  of  that  common 
state  they  were  in  hath  fixed  my  property  in  lliem."*  And, 
where  tho  science  of  law  has  attained  its  highest  state,  there  is 
no  purer,  stronger,  better  title  to  property  than  that  acquired 
by  production.  To  him  belongs  the  harvest  whose  toil  has 
produced  it;  to  liini,  the  fruit  who  has  planted  the  tree,  'iliia 
is  the  natural  mode  of  acquiring  property ;  while  succession, 
purchase,  gift,  are  derivative.  It  is  not  oidy  the  oldest,  but 
the  most  meritorious ;  because  what  is  held  by  this  title 
must  have  been  earned  by  the  sweat  of  the  brow,  while  aaiui- 
sition  by  purchase,  gift,  or  inheritance,  is  not  inconsistent  with 


tliat  lun'l  M  111  flnil  am)  punao  tier, 
hu  llivri'by  nMnuvi-d  licr  rrum  llie 
■tsie  of  nHlure  wlierein  she  w-aa  L-am* 
mon,  ind  lintL  b«gun  a  property." 
Civil  Gov.  c  5. 


'  Dc  Jure  n.  ac  P.  in».  il.  e.  8. 
3  Ocii.  xsi.  30. 

•  Gen.  xxvi.  15,  18, 

*  CivU  Got.  c  6,  §  28. 
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idleness.  "Tlie  moat  natural  claim  to  a  thing,"  says  Rutlier- 
forth,  "  seems  to  arise  from  our  having  made  it ;  for  no  one 
appears  to  have  so  peculiar  a  right  in  it  as  he  who  has  been 
the  immediate  cause  of  its  existence." ' 

Ownership,  then,  is  created  by  production,  and  the  producer 
becomes  the  owner.  This  principle  is  general,  and  covers  all 
productions,  —  the  whole  field  of  labor.  It  cannot  be  applied 
to  the  produce  of  one  kind  of  labor,  and  withheld  from  that  of 
another.  It  matters  not  whether  the  labor  bo  of  the  body  or  of 
the  miud.  The  yield  of  both  comes  under  the  same  fundamental 
principle  of  property,  which  recognizes  no  distinction  between 
the  poet  and  the  peasant  in  the  ownership  of  their  productions. 
No  tlieory,  no  explauation,  no  consideration,  has  been  advanced 
by  the  great  writers  to  account  for  the  iuviolability  of  property 
in  the  produce  of  bodily  labor,  which  does  not  apply  with  equal 
force  aud  directness  to  property  in  the  fruits  of  iutellectual  in- 
dustry. No  vital  qualities  have  been  assigned  to  one  which 
are  not  equally  inherent  in  the  otiier.  All  tlic  attributes  and 
conditions  marked  out  by  Pufcndorf  as  essential  to  the  consti- 
tution of  property  are  found  in  intellectual  productions.^  lu 
other  woi'ds,  neither  in  its  origin  nor  in  its  essential  qualities 
is  literary  property  sui  generi»;  but  it  is  simply  a  division,  a 
species,  of  general  property.  Itiis  subject  to  all  the  funda- 
mental rules  governing  tlie  acquisition,  possession,  and  trans- 
mission of  property.  It  is  acquired  by  labor,  succession,  gift, 
purchase ;  transmitted  by  sale,  donation,  bequest ;  lost  by 
abandonment.  It  may  be  injured,  stolen,  borrowed  and  lent, 
mortgaged  and  pawned.  It  may  be  the  subject  of  contract, 
bargain,  trade,  fraud.  Published,  it  may  be  seized  by  cred- 
itors. Disraeli  says  you  may  fill  warehouses  aud  freight  ships 
with  it* 

1  Lut.  of  NaL  Law,  b.  i.  c.  8,  §  11.  tlietntelvea,  tliey  being  anslogoug  to 

>  De  Jure  Nat.  et  Gent.  lib.  iv.  the  elements  of  matter,  which  are  not 

>  "  The  origin  of  the  property  is  in  appropriated  unless  combined  ;  nor  tlie 
prodaction.  As  to  works  of  imagina-  ideas  expressed  by  those  wonia,  tliey 
tion  and  reasoning,  if  not  of  memory,  existing  in  the  mind  alone,  which  is 
the  author  may  be  said  to  create  ;  and,  not  capable  of  appropriation.  The 
in  all  departments  of  mind,  new  booths  nature  of  the  rigiit  of  an  author  in  his 
are  the  product  of  the  labor,  skill,  and  works  is  analogous  to  the  rigliis  of 
capiul  of  the  author.  The  subject  of  ownersliip  in  otlier  personal  property." 
property  is  the  order  of  words  in  tiie  Erie,  J.,  Jefierys  v.  Iloosey,  4  II.  L. 
aotiin-'s  composition :   not  the  words  C.  867.     "  A  production  uf  the  mind 
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That  there  is  an  important  divicling-line  between  property  in 
tlio  results  of  mainial  and  in  those  of  intellectual  labor  \»  clear. 
Tlic  former  is  corporeal ;  the  latter,  withont  material  substance. 
Literary  property  is  not  in  tlio  matcrinl  which  pre«cr\*e8  the 
auOiur*s  prodnetioii,  and  is  the  means  of  ita  eommnnication  to 
othei's,  but  in  the  intellectual  creation,  which  is  eoniposcd  of 
ideas,  eouccptions,  sentiments,  thoughts.  It  is  in  what  is  con- 
veyed by  the  words  of  the  manuscript  or  the  printed  page, 
and  not  in  \\ip  pnp;>r  or  pnrchmonl.  It  is  in  nn  iiiviHihte,  in< 
tangihlc  creation  oftlic  uiiud,lixed  in  form  and  coumiunicated 
to  others  liy  langtiage.  Incorporeal  itself,  it  is  generally 
aHnchrd  to  the  corporeal. 

It  has  been  maintained  that  material  substance  is  an  cssen* 
tial  attribute  of  jiroperty, —  that  nothing  can  be  the  subject  of 
Ownci-:ihip  whicli  is  not  corporeal.  This  i»  nn  error  which  has 
arisen  from  (he  assumption  that  materiality  is  essential  to  the 
determination  of  the  identity  of  a  thing.  It  is  clear  that  a 
thing  must  l*e  capable  of  idcntificalion,  in  ofdcr  to  l>e  tlio  sub- 
ject of  exclusive  ownership.  But  when  its  identity  can  be 
determined  so  that  individual  ownership  may  t>Q  asserted,  it 
matters  not  whctlier  it  be  cor{>oreal  or  iucorporeal.  The  spirit 
both  of  natural  and  of  artificial  law  is  to  assign  an  owner  to 
every  thing  capable  of  owncrsliip.  The  very  meaning  of  Uie 
word  *'  property  "  in  its  legal  sense  is  *'  that  which  is  peculiar  or 
proper  to  any  person  ;  that  which  belongs  exclusively  to  one." 
The  first  meaning  of  the  word  from  which  it  is  derived — pro- 
priui  —  is  **  one's  own."  Property  in  what  is  written  on  popor, 
as  wholly  dislinct  from  that  in  the  paper  itself,  is  expressly 
conceded  by  Pufendorf;  who  denounces  the  doctrine  of  tlie 
Roman  lawyei-s,  that,  wlien  one  man  wrote  any  thing  on  the 
parchment  of  another,  the  writing  belonged  to  the  owner  of 
ihn  blfink  materia!,  un  the  ground  that  "'  the  writing  is  of  more 
worlh  than  the  pai>er." ' 

Whatever,  then,  having  the  oilier  requisites  of  property,  can 
be  idcptifiedj  becomes  a  proper  subject  of  ownership.    This 


b  property  In  ivcry  cMentUl  Hn»i)  in    Grigsby  v.  Breckinridge,  2  Buili  (Kjr.), 

wliidt  A  production  of  the  ImnJi  is  Uie    486. 

pr(Kluc«r'a  propercj-."      llobortsun,  J.,         >  De  Jure  Ntt.  et  Gent.  Ub.  Ir.  c.  7, 
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attribute  is  found  no  less  marked  in  intellectual  than  in  manual 
productions.  The  identity  and  ownersliip  of  the  formev  can 
be  determined  as  easily  and  precisely  as  tliose  of  the  latter. 
**  I  confess  I  do  not  know,"  said  Mr.  Justice  Aston,  "  nor  can  I 
compreliend,  any  property  more  emphatically  a  man's  own,  nay, 
more  incapable  of  being  mistaken,  than  his  literary  works."  * 
Tlie  absurdity  of  arguing  that  the  poetry  of  Tennyson  cannot  be 
distinguished  from  that  of  Longfellow,  or  tlie  prose  of  Carlyle 
from  that  of  Emerson,  would  seem  to  be  sufficiently  apparent. 
And  yet  the  corner-stone  of  the  theory  that  there  can  be  no 
property  in  intellectual  productions  was  laid  a  century  ago,  by 
an  English  judge,  on  tlie  error  that  such  productions,  being 
incorporeal,  are  "  not  capable  of  distinguisliable  proprietary 
marks ; "  and  therefore  cannot  be  the  subject  of  property,  since 
ownership  cannot  be  determined.'  Indeed,  so  complete  may 
be  the  identity  of  an  incorpoi-eal  literary  composition,  that,  even 
when  it  has  no  existence  in  writing  or  print,  it  may  be  pre- 
served in  its  entirety  for  ages  in  the  memory ;  passing  from 
generation  to  generation,  from  country  to  country.  The  com- 
poser will  conceiTO  and  give  expression  to  a  musical  composi- 
tion without  putting  a  note  on  paper.  It  is  a  creation,  without 
material  form,  in  the  realm  of  the  imagination ;  but  so  com- 
plete is  its  incorporeal,  invisible  form,  so  marked  its  individu- 
ality, so  distinctly  perceptible  to  the  musical  mind,  that  another 
will  reproduce  it  "  by  ear,"  without  the  aid  of  written  or  printed 
notes. 

Corporeal  possessions  perish ;  but  time  does  not  destroy  or 
efface  what  is  l>est  in  literature.  The  intellectual  creations  of 
tbe  Romans  have  come  to  us,  through  twenty  centuries,  more 
completely  preserved  than  their  temples;  and,  while  many  of 
their  monuments  of  stone  and  brass  can  uo  longer  be  distin- 

*  Miliar  v.  Taylor,  4  Burr.  2346.  or    by  printing,  in    any  number    of 

"  The  identity  of  a  literary  composi-  cnpiea,  or  at  any  period  of  time,  it  is 

tkm,"  aaya  Sir  William    Blackgtone,  always  tlie  identical  work  of  the  autlior 

"  consists  entirely  in  the  sentiment  and  which  is  bo  exhibited  ;  and  no  man  (it 

the  language :  the  same  cM>nceptionB,  hath  been  thought)  can  have  a  right 

clothed  in  the  same  words,  must  neces-  to  exhibit  it,  especially  for  profit,  with- 

icrilj  be  the  same  composition ;  and  out  the  author's  consent."      '2  Com. 

whatever  method  be  taken  of  exhibit-  406. 

ing  that  composition  to  tbe  ear  or  the         *  Yates,  J.,  Millar  r.  Taylor,  4  Burr. 

eye  of  another,  by  recital,  by  writing,  286&-2366. 
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guiahed,  ilie  identitj  of  llieir  intellectual  monuments,  Bmall 
even  as  the  gems  of  Horace,  remains  whole.  Tliat  greatest 
creation  of  ancient  genius,  the  Uiad,  has  uot  only  preserved  its 
ideutity  thi'ougli  nearly  thirty  ccutnries,  but,  according  to 
Jacobs  and  other  Gi'cek  scholars,  it  was  recited  from  memory 
at  the  Greek  festivals  for  ages  before  it  was  "imprisoned  in 
written  cliaractore."  * 

"What  Effect  has  PaBucAxioN  on  the  Authou's  Rights? 

It  may,  ttieii.  be  assumed  that  before  publication  an  author 
has,  in  the  fruits  of  liis  intellectual  labor,  a  property  as  whole 
and  as  inviolable  as  that  which  exists  ici  material  |>usso&siou8 ; 
that  he  has  supreme  control  over  such  productions,  may  ex- 
clude others  from  tlieir  enjoyment^  may  dispose  of  them  as  he 
pleases.  It  is  generally  cunceded  that  the  author  has  this  right 
while  the  work  is  in  manuscript.  But  it  has  been  argued  that 
pulilication  is  an  abandonment  of  the  work  to  the  public;  that 
as  soon  a^  published  it  becomes  publici  JurU,  and  lUc  author's 


1  "TVitli  respect  to  tlie  first  of 
iheite  ^niimtU.  (Iintcopynglitunnnot  be 
tilt-  sulijtul  of  prupcrty,  inaBriiucli  «s  it 
ia  I  menial  iibitni<:t'K>n  loo  uvnnp«(.i-tit 
and  t1c-i>ling  lo  W  projicrty,  nml  as  ii  is 
iidalm  to  ideu  lliat  cannot  he  identi- 
fied, niir  be  sued  tnr  in  Irnver  or  Iron- 
pus,  tlic  nn«wiT  it,  Hint  the  claim  is 
not  tu  Idvita,  but  to  the  order  ofwordi ; 
and  tlwl  thii  order  has  a  marked  id^rn- 
tity  and  a  pttmianent  cndiirunc^c.  Km 
only  are  the  words  chueen  by  a  supe- 
rior Diind  pcculinr  In  it«elf,  bur  in  unll- 
nary  liff  no  two  dt&crfptions  of  the 
same  fact  will  l>e  ia  tlie  same  words, 
and  no  two  answen  to  your  Lord*hip«' 
qneftions  will  l>e  ili*  same.  Tho  order 
of  endi  nuin'8  worAt  \i  aa  siiixukr  aa 
hiH  L'iKintftinnce  ;  nod  altliou^ti,  if  two 
authors  efin)|M]»i-d  origiiinlly  with  the 
Mtnc  order  of  words,  cucb  would  have 
K  properly  therein,  stitl  the  prnbability 
of  auch  an  ovvtirrence  in  lct>a  tbnn  tliat 
there  shoutd  In*  Iwo  ciiunteiianct-s  ihat 
could  not  he  dist'riiiiinn(i-<t.  The  (wr- 
tnnnent  enilurance  of  wunls  ia  obrjou*, 
by  coniparijij;  the  worda  of  ancient  au- 


thor* with  other  works  of  their  Jay ; 
the  vi^or  of  llie  words  ■■  unabated ; 
the  other  works  hniri<  mostly  perished, 
ll  ii  true  that  property  in  the  order  of 
won]«  is  a  mental  ahfttraction  .*  but  so 
also  an;  many  other  kinds  of  property : 
fur  inaluncD,  llie  property  in  a  stream 
of  water,  wiiirb  ia  nut  in  any  of  the 
aloms  uf  the  water,  but  niiiy  in  the 
flow  of  the  Btrcnm.  Ttie  right  to  lb« 
stri'Ain  is  not  lh«  lesa  a  riglit  of  prof>- 
erty,  eitlier  bf>«Ause  it  generally  be- 
looHs  to  lliD  rlpjirian  proprietiir,  or 
beejiiise  the  reniody  fur  n  violation  of 
the  ri^ht  is  by  neiinii  on  the  eaae.  in- 
stead itf  detinue  or  trover.  The  iiolion 
of  Mr.  Justice  Yates,  tliat  aolhini;  is 
property  which  cannot  he  ear-uiArked, 
am)  n-coviTcti  in  deiinue  or  trover, 
n>ay  he  true  in  an  early  sta^  of  so- 
ciety, when  prc>|wrty  is  in  its  iinipit 
form,  and  the  remedies  for  vioUlion 
of  it  also  stmpie  ;  but  is  not  true  in  a 
mure  civilized  state,  when  the  relations 
uf  life  nnd  the  itiU'n-sIs  arising  thcrv- 
fraiii  are  eoinplicAled."  Erie,  J.,  Jef- 
fcrys  V.  HoiMcy,  4  U.  1^  C  888. 
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property  lost,  except  as  far  as  it  may  be  protected  by  statute. 
The  effect  of  this  theory  is  to  deny  to  the  autlior  all  property 
except  that  which  he  has  in  the  paper  on  which  his  thoughts 
are  written.  While  the  manuscript  is  in  his  possession,  it  is 
his  only  by  virtue  of  his  property  in  the  material ;  when  he 
parts  with  his  paper,  he  loses  his  entire  property.  Others 
admit  the  existence  of  a  property  other  than  that  in  the  paper, 
but  maintain  that  when  published  it  is  taken  from  the  owner 
by  force  of  tlie  statute. 

If  by  publication  this  species  of  property  is  lost  to  the  owner, 
it  must  be  on  the  principle  of  abandonment  or  of  contract.  No 
other  theory  has  been,  and  no  other  can  be,  advanced.  Let  us, 
then,  examine  each. 

No  principle  of  law  is  more  firmly  estaVislied  than  that 
there  cau  be  no  abandonment  of  property  witliout  the  consent 
of  the  owner.  This  is  conceded  by  all  the  writers  on  natural 
law,  and  denied  by  none.  "  A  thing  is  understood  to  be  aban- 
doned,*' says  Grotius,  "  when  it  is  cast  away ;  unless  it  appears 
that  it  was  so  cast  away  only  for  a  time,  and  with  intention  to 
reclaim  it.'* '    Pufendorf  says :  — 

**  To  make  a  thing  completely  abandoned  or  forsaken,  two  points  are 
necessary :  first,  that  the  penon  refuse  to  own  it  for  the  future ;  and, 
secondly,  that  be  divest  himself  of  the  possession  by  leaving  the  thing  or 
casting  it  away.  If  either  of  tliese  conditions  be  wanting,  the  property 
is  not  vacated.  Tims,  if  I  throw  a  thing  by,  yet  without  intention  to 
quit  my  right  in  it,  I  do  not  prejudice  myself  by  that  action.  And,  on 
the  other  hand,  though  I  am  resolved  utterly  to  quit  my  title  to  a  thing, 
yet,  unless  I  actually  cast  it  off,  I  am  still  the  proprietor."  ' 

In  his  notes  on  the  same  jurist,  Barbeyrac  adds :  — 

"To  authorize  us,  then,  to  look  upon  a  thing  as  abandoned  by  him 
to  whom  it  belonged,  because  he  is  not  in  possession,  we  ought  to  have 
some  other  reasons  to  believe  that  he  has  renounced  his  personal  right 
to  it.  Now,  as  I  have  observed,  we  may  presume  this  in  respect  to 
those  things  which  remain  such  as  nature  has  produced  them,  espe- 
cially such  as  are  very  numerous  or  are  of  a  vast  extent ;  though  Mr. 
Utius  does  not  make  that  distinction,  and  maintains  that  one  may  be 
master  of  the  sea,  although  he  be  not  in  possession.    But  as  for  other 

1  De  Jure  B.  ac  P.  lib.  ii.  c.  4,  §  4. 

>  l)e  Jore  Nat  et  Gent.  lib.  ir.  c.  6,  {  12. 
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things,  which  ore  the  fruits  of  huniBn  industry,  and  arc  either  protJnoed 
by  UBture,  or  nre  put  into  a  new  form,  or  nre  tameit,  or  nre  liiintwl  mic 
of  their  hoWs,  —  till  this  h  done  with  greni  Inhor  and  coiitrlvaiioe,  u^unlly ; 
and  it  cau't  be  doubted  but  every  one  would  preserve  ins  right  to  them 
till  bo  makL's  au  ojicn  rcimnciatiou ;  and  &o  they  ou^bt  to  be  looked 
U{>ou  an  liifi.  though  he  dous  out  keep  tJicm  ever  after,  or  he  loses  the 
poBieision  l>y  some  accident,  which  may  easily  happeo,  aud  is  almoNt 
unavoidable."  ^ 

Kven  when  goods,  supposed  to  be  lost,  were  found,  the  law, 
hoth  in  ancient  and  modern  tiroes,  hns  jealously  guarded  the 
rights  of  the  owner.  Purcndorf  cites,  after  ^llan,  a  law  of 
tho  Stagirites,  which  reads,  &  ^^  Kariffov  ^rj  Xafi^avt :  "  Take 
not  up  what  you  did  not  lay  down.*'  '  AccortliJig  to  tJlpian,  it 
was  thefl  for  a  person  to  convert  to  his  own  use,  anitno  htcrandl, 
property  found,  when  there  was  no  reason  to  helieve  it  had  bcea 
abandoned.  Even  title  by  prescription  or  usucaption,  which 
grows  out  of  long  undisturhcd  poHScssion,  ih  hafted  on  the  same 
principle  ;  fur  the  consent  of  the  owner  is  implied  from  long 
neglect  to  claim  his  property. 

To  constitute  abandonment,  then,  there  must  bo  intention  ; 
without  it,  there  can  l>e  no  abandonment.  Literary  aud  mate- 
rial property  are  equally  governed  Ijy  tliis  principle.  But  such 
intention  is  expressly  denied  by  the  author,  who  never  ceases 
to  claim  \\\a  rights  of  ownership.  In  publishing  his  hook,  he 
mainluins  a  vigilant  watch  over  his  property,  and  loudly  pro- 
testa  against  its  spoliation.  Tho  theory  of  aViandonmcnti  tlicre> 
fore,  must  be  rejected. 

If,  then,  tho  ownership  is  transferred  by  publication  from 
Uie  author  to  the  public,  it  must  bo  by  agreement,  express  or 
implied.  In  the  language  of  I'ufendorf,  "The  concurrence  of 
two  wills  is  required,  —  the  giver's  and  the  receiver's."  *  What, 
then,  is  the  compact  between  the  author  and  tho  public?  In 
conaideration  of  a  sum  of  money,  the  author  gives  to  tho  reader 
tho  means  of  intellectual  improvement  or  enjoyment  contained 
in  a  book.  Nov,  a  book  consists  of  two  elements,  —  the  cor- 
poreal and  tlie  incorporeal;  the  material,  —  paper,  prhiting, 
binding,  —  and  the  tliuughts,  ideas,  sentiments,  conceptioufl] 

■  De  Jare  Nit  at  Gent.  lib.  iv.  c.  0,  5  1,  n.  1. 

■t  Ibid.  Ub.  iv.  c  6. 5  13.  3  Ibid.  nil.  It.  c  0,  }  9. 
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which  constitute  the  invisible  creation  of  the  mind.  The 
former  is  simply  a  channel  of  communication,  a  vehicle  of 
conveyance,  for  the  latter.  The  author  impliedly  says  to  the 
reader :  "  I  will  grant  you  the  perpetual  privilege  of  using  mj 
literary  production  in  return  for  a  small  sura  of  money,  but  on 
condition  that  you  do  not  injure  it  and  render  it  worthless,  as 
a  source  of  profit  to  me,  by  multiplying  and  circulating  copies. 
I  will  provide  you  with  a  manuscript  or  printed  copy  to  enable 
yon  to  read  and  enjoy  the  work.  That  copy  shall  be  yours  to 
keep  for  ever,  or  to  dispose  of  as  you  please ;  but  in  the  intel- 
lectual contents  of  the  book  you  have  simply  a  right  of  use  in 
common  with  thousands  of  others.  This  property  and  the 
right  of  multiplying  it  I  reserve  to  myself.  It  is  worth  twenty 
thousand  dollars ;  but  I  will  admit  you  to  a  common  use  of  it 
for  one  dollar." 

These  terms  are  accepted  by  the  buyer,  who  is  willing  to  pay 
the  named  price  for  the  enjoyment,  instruction,  or  information 
to  be  derived  from  reading  the  book.  He  thus  becomes  the 
owner  of  the  entire  property  in  the  material  substance  of  the 
book  ;  and  with  the  book,  as-such  material  substance,  he  may 
do  as  he  pleases.  But  in  the  intellectual  contents  of  the  book, 
—  the  literary  creation,  —  he  acquires  a  right  not  of  property, 
but  of  use.  He  is  simply  privileged  to  make  of  it  certain  uses 
which  are  implied  in  the  contract.  He  is  ontitled  to  all  the 
enjoyment,  improvement,  instruction,  and  information  to  be 
derived  from  reading  the  book.  He  may  lend  the  book  to  be 
read  by  another ;  may  sell  it,  or  give  it  away,  or  destroy  it. 
Tliat  particular  copy  is  his  to  keep  for  ever.  All  these  uses  are 
within  the  terms  of  purchase,  —  are  covered  by  the  consideration 
passed.  They  do  not  injure  the  autlior's  property,  or  depreciate 
its  value.  But  as  the  author  grants  simply  the  use  of  his  liter- 
ary production,  reserving  to  himself  the  exclusive  ownership, 
the  buyer  may  not  exercise  any  proprietary  rights,  or  in  any 
way  interfere  with  the  author's  property.  To  multiply  copies 
of  the  work  is  a  violation  of  the  contract,  —  a  direct  invasion 
of  the  author's  rights,  an  appropriation  of  his  property,  which 
has  no  warrant  in  law,  no  justification  in  equity.  There  is  no 
contract,  express  or  implied,  no  understanding  that  the  buyer 
of  a  copy  of  the  book  is  a  purchaser  of  tlie  right  to  multiply 
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copies.  Tliis  right  inaj  be  worlh  twenty  thousand  dullara, 
while  the  amount  given  fur  ttie  book  is  but  one  dollar.  No 
consideration  is  pftid  for  the  copyright ;  and  there  is  a  principle 
of  justice  older  tliau  written  law,  that  property  can  bo  acquired 
only  by  a  valid  consideration^  or  with  tlie  owner's  consent.  To 
say  that  property  worth  twenty  thousand  dollars  mny  lie  acquired 
for  one  dollar,  against  the  will  of  the  owner,  is  a  violation  of 
the  firet  principle  of  constrnitig  contracts. 

The  rights  which  vest  in  the  purchaser  of  a  book  have  been 
aptly  compared  with  (hose  acquired  by  tlie  l>nyer  of  a  ticket  to 
a  place  of  public  amusement.  Tlio  latter  is  entitled  to  all  the 
enjoyment,  instruction,  and  information  to  be  derived  from 
witnessing  the  performance,  lie  may,  perhaps,  give  or  sell  his 
ticket  to  another,  who  may  enjoy  the  same  advantages  in  his 
Btead.  Ue  has  paid  for  one  seat  in  the  tbuatre,  and  he  may 
claim  the  right  to  use  it.  But  no  one  will  argue  thai  the  privi- 
lege of  using  one  ticket  carries  the  right  to  nuiltiply  it.  a  lliou- 
sand-fold  ;  that  the  holder  way  print  other  tickets,  and  sell  Ihcm 
for  his  own  profit;  that  the  right  of  admi.ssion  vests  any  right 
of  property  in  the  theatre  or  the  play.  In  this  case,  the  ticket- 
liolder  is  entitled  to  jnst  what  he  pays  for.  So  the  buyer  uf  a 
book  is  entitled  to  just  what  he  pays  for,  atkd  no  more ;  and 
nothing  can  be  clearer  than  that,  in  paying  for  a  copy  of  the 
book,  he  does  not  pay  for  the  copyright. 

"  All  the  knowledge  which  can  be  ac(|uircd  from  the  conlcuta 
of  a  book,"  said  Mr.  Justice  Willes,  "  is  free  for  every  man's 
use :  if  it  teaches  mathematics,  physic,  husbandry ;  if  it 
teaches  to  write  In  verse  or  prose ;  if,  by  reading  an  epic  poem, 
a  man  learns  to  make  an  epic  poem  of  his  own,  —  he  is  at  lib- 
erty. .  .  .  The  book  conveys  knowledge,  instruction,  or  enter- 
tainment; but  multiplying  copies  in  print  is  a  quite  distinct 
thing  from  all  the  book  communicates.  .  ,  .  And  there  is  uo 
incongruity  to  reserve  that  right,  and  yet  convey  the  free  use 
of  all  the  book  teaches."  ^ 

If  the  author  should  furnish  the  reader  with  a  uientiscrlpt 
copy  with  the  same  understanding  that  is  created  hy  the  deliv- 
ery of  a  printed  one,  no  one  would  claim  that  the  manuscript 
might  be  lawfully  published  without  the  consent  of  the  autlior ; 

1  HiUar  r.  Taylor,  4  Burr.  2331. 
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yet  the  contract  is  the  same  in  both  cases.  How,  then,  can  the 
rights  of  the  parties  be  changed  ?  As  earlj  as  1758,  it  was 
held  in  England  that  permission  given  to  take  a  copy  of  Clar- 
endon's manuscript  history  did  not  carry  the  right  to  print  such 
copy,  even  a  century  after  the  author's  death.  The  court  said 
that  any  use  might  be  made- of  the  copy  except  publication.^ 

According  to  Grotius,  the  exclusive  right  of  using  and  trans- 
ferring property  is  a  necessary  consequence  of  the  recognition 
of  the  right  of  property  itself.^  It  is  the  peculiarity  of  literary 
property  that  only  by  the  multiplication  of  copies  can  it  liave 
any  Talue  to  its  owner ;  by  publication  alone  can  the  author 
secure  the  reward  of  his  labor.  Without  this,  his  toil  is  with- 
out fruit,  his  property  without  value.  Can  it,  then,  be  a  sound 
principle  of  law,  of  ethics,  of  reason,  that  property  is  lost  by 
the  very  act  which  alone  gives  it  value?  Tliosc  who  concede 
to  intellectual  productions  all  the  essential  attributes  of  prop- 
erty before  publication,  but  insist  that  such  property  is  de- 
stroyed by  publication,  say  in  effect  to  men  of  letters :  "  Every 
man  is  entitled  to  the  fruits  of  his  labor.  You  are  sole  owners 
of  your  productions.  Your  literary  property  is  sacred,  and 
shall  continue  inviolable  as  long  an  you  do  not  use  it;  but  be- 
ware of  publication,  which,  though  the  only  road  to  reward,  is 
a  certain  one  to  ruin.  Your  manuscript  is  yours  for  all  pur- 
poses except  publication.  You  may  read  it,  lend  it  to  your 
neighbor,  lock  it  up  in  your  safe,  burn  it ;  but  yon  must  keep 
it  from  the  printer." 

Such  reasoning  is  a  burlesque,  which  might  be  entertaining 
if  it  were  confined  to  theory ;  but  reduced  to  practice,  as  it  has 
been,  it  becomes  grievously  serious. 

It  is  a  ridiculous  doctrine  which  recognizes  the  existence  of 
a  species  of  property,  and  yet  pronounces  its  only  use  unlaw- 
ful and  self-destructive.  If  the  property  is  recognized,  a  mode 
of  use  must  be  conceded.  To  say  that  authors  have  rights  of 
property  in  their  literary  productions,  and  that  they  are  lost  by 
publication,  which  is  their  only  source  of  value,  is  absurd.  It 
is  destructive  of  the  first  principles,  the  essence,  the  very  no- 
tion, of  the  right  of  property.     "  Property,"  says  Pufendorf, 

*  Duke  of  Qaeenibarj  v.  Sheb-  >  De  Jure  B.  ac  F.  lib.  ii.  c.  6, 
betie.  2  Edeo,  829.  $  1. 
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"implies  a  riglit  of  exdmling  others  from  your  posRession^' 
wlucli  riglit  would  be  altogctlier  inaignificant,  if  it  could 
be  efTectually  exercised  ;  'twould  bo  in  vain  for  you  to  claim 
that  as  your  own  which  you  can  by  no  means  hinder  others 
from  siiaring  with  yon."  ' 

This  view  of  the  law  was  well  expressed  a  century  ago,  bjl 
a  learned  English  judge,  when  the  Court  of  King's  Bench  af-| 
firmed  the  perpetuity  of  literary  property.  Mr.  Justice  Aston-i 
said :  — 

"It  is  PcttU'd  and  adtnittfd.  iukI  Is  not  now  conlrovortfd,  lliat  liter-, 
ary  comiwsitiona,  in  their  originid  stnU*.  tuitl  tlte  incorporval  riglit  of! 
the  publicalion  of  thuiu,  are  tliv  privale  mid  excUisivu  prnptTty  of  ihe 
author;  »inl  that  they  may  ever  be  retained  so;  and  that,  if  they 
are  ravished  from  him  before  publication,  trover  or  Ire-ipahS  lies.  I 
should  he  gl,id  to  know,  then,  in  such  a  case,  where  the  property  is 
admitted,  bow  the  damages  ought  to  be  estjronted  by  a  jury.  Should 
they  confine  tbeir  connideration  to  the  value  of  the  ink  and  psper? 
Certainly  not.  1c  would  be  most  reasonable  to  consider  tlie  known 
character  ati<l  ability  of  tlie  author,  and  the  valtie  which  h'm  work,  so 
taken  from  liim,  would  produce  by  the  publiration  and  sale.  And  yet, 
what  could  thiit  value  bu,  if  it  was  true  that  the  instant  an  author  pub- 
llfihvd  hiA  works  they  ncre  to  \k  cotisidei-ed  by  the  law  oa  given  to  the 
public,  Atid  that  his  privHl«>  property  in  them  no  longer  existetl?  The 
present  claim  h  founded  upon  the  orljjimtl  right  to  this  work,  us  being 
Ibc  meulal  labor  of  the  aulliur,  and  tliat  the  effect  and  produce  of  the 
labor  i»  his.  It  is  a  pentunal,  i[icur[Kjrenl  property,  salable  oud  profit- 
able. It  has  indicia  certa  ;  for,  lliuugb  the  BCiitimuntti  and  doctrine 
may  be  called  ideal,  yet,  when  the  »»me  are  communicated  to  the  sight 
and  anderslanding  of  every  man,  by  the  medium  of  priming,  the  work 
becomes  a  diatinguisliable  subjoct  of  property,  and  not  totally  dc^lituta, 
of  corporeal  qualities. 

"Now,  tvithout  publication,  'tis  nseleas  to  the  owner,  because  wit 
out  profit  I  and  property  witbonl  the  power  of  use  and  diitposal  18 
empty  sound.  In  that  state,  'tis  lost  to  the  society  in  point  of  improvf 
meat,  as  well  as  to  the  author  in  point  of  interest.  Publication,  thei 
fore,  is  the  necessary  art  and  only  means  to  render  this  confess 
property  nseful  to  mankind  and  profitable  to  tlie  owner.  In  this  they 
are  jointly  concerned.  Now,  lo  coii»itrue  this  only  and  necessary  act 
to  make  the  work  useful  and  profliablc,  to  be  dentniclive  at  once  of 


1  De  Jure  Nat  et  GenL  lib.  ir.  c.  6,  %  1. 
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the  author's  coofessed  original  property,  against  bia  expressed  will, 
leetus  to  be  quite  harsh  and  unreasonable.  .  .  . 

**  But  it  was  said  nt  the  bar,  *  If  a  man  buys  a  book,  it  is  his  own.' 
What!  is  there  no  difference  betwiit  selling  the  property  in  the  work 
and  only  one  of  the  copies?  To  say,  'Selling  the  book  conveys  all 
the  right  *  begs  the  question.  For,  if  the  law  protect  the  book,  the 
sale  does  not  convey  away  the  right,  from  the  nature  of  the  thing,  any 
more  than  the  sale  conveys  it  where  the  statute  protects  the  book.  The 
proprietor's  consent  is  not  to  be  carried  beyond  his  manifest  intent. 
Would  not  such  a  construction  extend  the  partial  disposition  of  the 
true  owner  beyond  his  plain  intent  and  meaning  ?  which,  from  the 
principles  I  have  before  laid  down,  is  no  more  to  be  done  in  this  com- 
pact than  ia  the  case  of  borrowing  or  hiring.  Can  it  be  conceived 
that,  in  purchasing  a  literary  composition  at  a  shop,  the  purchaser 
ever  thought  he  bought  the  right  to  be  the  printer  and  seller  of  that 
specific  work?  The  improvement,  knowledge,  or  amusement  which 
he  can  derive  from  the  perusal  is  all  his  own ;  but  the  right  to  the 
work,  the  copyright,  remains  in  him  whose  industry  composed  it. 
The  buyer  might  as  truly  claim  the  merit  of  (he  composition,  by  bis 
purchase,  in  my  opinion,  as  the  right  of  multiplying  the  copies  and 
reaping  the  profits. 

"  The  invasion  of  this  sort  of  property  is  as  much  against  every 
man's  sense  of  it  as  it  is  against  natural  reason  and  moral  rectitude. 
It  is  agunst  the  conviction  of  every  man's  own  breast  who  attempts 
it.  He  knows  it  not  to  be  bis  own  ;  he  knows  he  injures  another; 
and  he  does  not  do  it  for  the  sake  of  the  public,  but  malajide  et  animo 
iucrandi."  ^ 

Those  who  conteud  that  authors  can  have  no  property  in 
their  published  works,  except  under  the  statute,  lay  great 
stress  on  the  assumed  analogy  between  literary  productions 
and  iuTentions.  It  is  argued  tliat  the  latter  are  clearly  a 
monopoly,  and  therefore  the  former  must  be ;  that  inventors 
are  entitled  to  no  rights  in  the  productions  of  their  genius, 
except  those  conferred  by  the  patent-laws ;  and  therefore 
authors  have  no  property  in  their  books  other  than  that  se- 
cured by  the  copyright  statutes.  In  considering  the  nature  of 
literary  property,  it  is  not  material  to  determine  whether  inven- 
tions may  or  may  not  be  thfl  subject  of  property,  or  whether 
they  do  or  do  not  constitute  a  monopoly.     If  they  are  not 

1  Millar  v.  Taylor,  4  Burr.  284&-2842. 
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analogous  to  literary  productions,  the  arcrument  from  one  to 
t!ie  oilier  does  not  hold.  If  there  be  an  analogy,  it  does  not 
follow  that,  because  property  lias  not  been  recognized  in  one, 
it  does  not  exist  in  the  other.  It  is  a  qacstion  whether  inven- 
tions are  a  proper  subject  of  properly.  To  assume  that  they 
arc  not,  and  on  that  assumption  argue  that  tlio  same  is  true 
of  intellectual  productions,  is  a  shaWow  petitio  priniripiu  This 
fallacy  has  been  well  exposed  by  one  of  the. soundest  of  Eng- 
lisli  lawyers.  After  maliifainiri[2;  that  there  is  a  distinction 
between  literary  productions  and  inventions,  Sir  William 
Blockstone  says  :  "  But  supposing,  after  all,  that  there  was  nO' 
real  distinction  between  liloniry  and  meclinnical  compositions, 
yet  tlic  conclusion  drawn  from  tliis  argument  is  very  illogical 
and  unjust.  If  it  be  reasonable  to  allow  a  property  in  a  liter- 
ary pri]4luctlon  (and  I  submit  it  is  highly  so),  can  we  argue 
thus?  Books  and  machines  are  of  the  same  nature;  no  prop- 
erty is  allowed  in  a  machine  ;  therefore,  none  should  be  allowed 
in  a  book.  Tho  argument  would  rather  stand  thus:  Books  and 
machines  arc  of  the  same  nature  ;  property  should  be  allowed 
in  books ;  and,  therefore,  it  should  also  lie  allowed  in  machines. 
But,  since  they  are  of  natures  very  dififerent,  both  arguments 
will  fall  to  the  ground."  * 

Tlie  principles  above  set  forth  are  equally  applicable  to 
works  of  the  drama,  music,  sculpture,  and  painting.  Here 
also  tho  laborer  is  entitled  to  the  full  fruits  of  bis  labor.  Aa 
reward  in  these  cases  often  comes  not  from  publication  in 
print,  but  from  representation  or  performance  on  tho  stage,  or 
public  exhibition,  it  is  also  contrary  to  the  first  principles  of 
property  that  ownership  should  bo  lost  by  such  public  repre- 
sentation, performance,  or  exhibition.  The  producer  of  a 
drama  or  a  musical  conijiosition,  a  |»ainting  or  a  statue,  is  enti- 
tled to  its  exclusive  public  use,  whether  by  circulating  copies 
or  by  performing  or  exhibiting  the  original. 


How   PAR   QOVEBNMENT   MAY   TnTERPERE   WITH   LiTERaRY 
PnOPEItTY. 

Assuming  it  to  be  tlie  true  doctrine,  that  literary  property, 
both  before  and  alter  publication,  is  founded  on  tlie  same  prin- 

1  ToMon  V.  Colliu,  1  W.  Bl.  S44. 
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ciples,  lias  the  same  essential  attributes,  is  the  same  in  erery 
respect,  as  ordinary  property,  it  necessarily  follows  that  it  must 
be  governed  by  the  same  fundamental  rules,  and  protected  by 
the  same  great  safeguards  that  are  thrown  around  all  property. 
Whatever  violates  the  sanctity  of  one  violates  the  sanctity  of 
the  other.  How  far,  then,  may  the  legislature  interfere  with 
those  material  possessions  which  constitute  private  property  ? 

To  preserve  the  sanctity  of  property  has  ever  been  a  chief 
function  of  government.  Next  to  protecting  the  lives  and  lib- 
erties of  the  people,  it  is  the  highest.  Centuries  ago,  it  was 
foreseen  that  sovereignty  itself  was  to  be  feared  as  the  most 
dangerous  enemy  of  this  right.  As  a  bulwark  against  invasion 
from  this  source,  the  Magna  Charta  was  made  to  declare  that 
property  should  not  be  taken  from  the  owner,  except  by  the 
"law  of  the  land."  The  same  great  guaranty  has  been  sa^ 
credly  treasured  through  more  than  six  centuries  of  English 
history.  It  has  been  firmly  implanted  in  the  Constitution  of 
the  United  States,  which  declares  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation,  and  in 
the  constitution  of  every  State.  There  are,  however,  cases  in 
vhich  the  government  may  rightly  interfere  with  private  prop- 
erty against  the  will  of  the  owner.  On  the  universal  principle 
of  eminent  domain,  recognized  by  all  writers  on  jurisprudence, 
and  grafted  in  tlie  constitutional  law  of  America,  the  property 
of  the  individual  is  subordinate  to  the  general  welfare,  and 
may,  without  his  consent,  be  taken  for  public  uses.  But  even 
here  the  powers  of  the  State  are  sharply  defined  and  strictly 
limited ;  since  no  property  can  be  taken  except  for  public 
uses,  and  none  without  just  compensation.^  These  two  condi- 
tions —  public  use  and  compensation  —  must  always  exist. 
Without  either,  the  taking  is  unlawful.  It  is  true  that  the  line 
between  what  is  and  what  is  not  a  public  use  has  not  been 
clearly  drawn.  But  the  use  must  be  open  to  all  persons,  —  not 
one,  or  a  few,  —  and  it  must  be  demanded  by  public  necessity, 
convenience,  or  welfare.  There  must  exist  "  the  necessity  of 
accomplishing  some  public  good,  which  is  otherwise  impracti- 

■  Orotitu  de  Jure  B.  ac  P.  lib.  iii.  2  Kent,  Com.  8-30,  and  the  authori- 
c  IS,  §  7;  c.  20,  §  7  ;  Pufendorf  de  ties  there  cited;  Cooley,  Const.  Lim. 
Jnre  Nat.  et  Oent.  Ub.  riU.  u.  5,  §§  3,  7.;    680,  659. 
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cable."  *  "  That  only  can  be  considered  "  a  public  use,  says  a 
high  authority,  "  where  the  government  is  supplying  its  own 
needs,  or  is  fui'Eiisiiiiif;  racililieH  fur  ita  citizens  in  re{;urd  to 
those  matters  of  (mblic  necessity,  convenience,  or  welfare,  which, 
on  account  of  their  peculiar  clmracter,  and  the  difticnity  (per- 
haps imposKiljility)  of  making  provision  for  them  otherwise, 
it  is  alike  proper,  ni-icfnl,  and  needful  for  the  guvcrnment  to 
provide."*  On  this  principle,  i-nilroada,  canals,  and  highways 
may  be  nin  throuj^h  rich  farms  without  the  owner's  consent; 
capitol.«<,  cu»tom-hnui'E<H,  und  conrl-honnefl  built  on  valuable 
private  lots ;  Icvcea  thrown  up ;  marshes  drained ;  cities  supplied 
with  purewfiter;  and  other  measures  of  general  utility  effected. 
The  legislature  may  ul.su  interfere  with  private  pii)iK^rty  to 
abate  a  nuisunce,  or  to  protect  persons  or  property  from  danger 
or  injury.  Again,  in  the  interests  of  society,  certain  restric- 
tions as  to  the  succession  of  the  ownership  of  property,  aa  to 
tlio  power  of  the  owner  to  control  it  by  will,  may  be  imposed 
hy  positive  law.  ^H 

To  these  principles  literary  property  is  no  exception.  If  a^*! 
nuiitance,  it  may  he  abated.  If  harntful  to  society,  as  obscene 
literature  is,  it  may  be  seized.  If  damaging  to  the  pro|ierty  of 
others,  as  lihelluua  publications  may  be,  It  may  lie  suppressed. 
If  needed  for  necessary  public  uses,  it  may  be  taken  agttinst  the 
will  of  the  owner,  who  must,  however,  be  compensated.  In 
these  refl|tects,  it  is  subject  to  the  same  rules  and  conditions 
which  govern  other  species  of  proj>erty. 

But  the  legislation  whicb  reduces  the  ownership  of  literary 
property  from  perpetuity  to  a  term  of  yeans  does  uot  proceed 
on  any  of  these  principles.  Sucli  projicrty  is  not  claimed  to  be 
ft  miisance,  or  detrimental  to  the  proprietary  rights  of  others. 
The  doctrine  of  eminent  domain  1ms  never  been  pleaded  in 
justification  of  such  legislation.  Nor  can  it  be;  for  the  two 
vital  principles  of  that  doctrine  —  public  use  and  comjK'Usation 
—  are  wanting.  It  is  true  that  literature  ia  for  tlie  general 
*goo4l  of  society.  In  a  certain  sense,  it  is  for  imblic  use;  but 
only  in  the  sense  iu  wbicli  all  kinds  of  mtirchundibc  and 
wares  may  be  said  to  be  pn  born>  publico.    The  use  made  of 


J  Coulejr,  J,,  People  r.  Snlem,  20  Mich.  4BI. 
■  Cuolcy.  Coiiil.  Litn.  &.1S. 


ORIGIN  AND  NATURE   OP   UTERART   PROPERTY.  19 

books  is  of  the  same  public  nature  as  that  made  of  grain,  fuel, 
textile  fabrics,  Ac.  But  this  is  wholly  different  from  that  pub- 
lie  use  which  is  contemplated  by  the  doctrine  of  eminent  do- 
main. The  owners  of  these  commodities  cannot  riglitfully  be 
made  to  contribute  them  to  the  public  demand,  either  with  or 
without  compensation,  except  perhaps  in  an  extreme  case  not 
likely  to  arise.  The  case  of  literature  is  precisely  analogous. 
Tliere  is  no  difference  in  principle  between  a  statute  which  re- 
quires an  author  to  surrender  his  works  to  the  public  at  a  pre- 
scribed time,  and  one  which  would  compel  the  owner  of  the 
Mammoth  Cave,  after  a  term  of  years,  to  admit  visitors  without 
charge  to  view  its  subterranean  wonders  ;  or  one  which  would 
limit  tlie  ownership  of  mines  or  fields  to  a  term  of  years. 

Again,  no  compensation  is  made  for  literary  property  appro- 
priated by  statute.  Sophistry  may  assert  that  statutory  pro- 
tection produces  an  enhanced  value  during  the  term  prescribed, 
and  that  this  is  an  equivalent  for  the  final  loss  of  the  copyright. 
Conceding,  for  the  sake  of  the  argument,  what  is  not  conceded 
in  fact,  that  there  is  an  increase  in'  value  wholly  due  to  the 
statutes,  this  cannot  be  regarded,  on  any  principle  of  natural 
or  constitutional  law,  as  taking  the  place  of  that  indemnity 
which  ia  a  vital  constituent  of  the  doctrine  of  eminent  domain. 
This  must  be  not  conditional,  but  absolute  ;  not  doubtful,  but 
certain ;  not  left  to  the  future,  but  determined  when  the  prop- 
erty is  taken.^  It  is  an  established  principle  of  the  doctrine  of 
eminent  domain,  that,  when  a  part  of  private  property  is  taken 
for  public  purposes,  the  enhanced  value  thus  given  to  the  re- 
mainder may  be  considered  in  determining  the  remuneration 
due  the  owner ;  but  this  affords  no  analogy  to  justify  the  taking 
of  the  whole  on  an  undetermined,  doubtful,  supposititious,  or, 
perhaps,  no  compensation,  as  in  the  case  of  literary  property. 

The  conclusion,  tlien,  is  inevitable,  that  the  copyright  statute 
which  deprives  authors  of  property  in  their  intellectual  produc- 
tions after  a  term  of  years,  cannot  be  defended  on  any  princi- 
ple wliich  sanctions  the  taking  of  private  property  for  public 
uses,  or  which  justiBes  the  regulation  of  private  property  for 
the  common  welfare.     No  one  will  contend  that  the  State  has 

1  2  Kent,  Com.  SS9  ;  Cooley,  CoQBt.  Urn.  559  et  itq. 
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an)"  right  to  control  proprietary  rights  in  an  unpiiUlished  work, 
tbat  it  inaycoini>cl  the  author  to  publt.sh  his  production  fortho 
benefit  of  society.  And,  yet,  to  interfere  with  the  author's  rights 
in  a  manuscript  i»  the  same  in  principle  as  to  regulate  his 
rights  iu  a  printed  composition.  The  right  of  property  is  the 
same  after  as  before  publication.  It  is  as  inviolable  iu  one  case 
as  iu  the  other. 

H\.s  THE  Common-law  Pkopkhtv  in  Plulishp-d  Works  been 
Takkn  Away  by  tuk  LEuirtLATUUE? 

I  have  endeavored  to  show  that  the  ownership  of  literary  prop- 
erty is  |)erpetual  by  the  common  law,  nnti  that  it  cannot  rightly 
be  taken  away  or  ahriJj^d  Iiy  the  lej^slaturc.  It  remains  to  bo 
considered  whellicr  it  has  been  so  taken  nway  or  ahridgeil.  That 
the  actsof  Forlianicut  and  of  Congress  have  been  judicially  con- 
strued to  have  this  effect,  and  that  this  construction  is  the  set- 
tled law  of  England  and  of  the  United  States,  is  well  known. 
The  examination  of  the  subject,  then,  involves  the  inquiry, 
whether  the  law  has  been  rightly  expounded  by  the  courts.  It 
will  be  necessary  to  consider  the  statute  of  Anne  alone.*  No 
Knglish  or  American  statute  since  passed  has  by  express 
words  taken  away  the  common-law  copyriu;lit  in  a  book  ;  and, 
in  interpreting  tlie  meaning  of  the  several  acts,  the  courts  have 
simply  adopted  the  judicial  constructlun  given  to  the  statute 
of  Anne  by  the  Uouse  of  Lords  in  1774. 

It  is  a  fact  which  may  bo  regarded  as  judicially  conceded, 
(hat  copyright  in  printed  books  was  not  crcalL>(l  by  legislation, 
but  that  it  existed  by  the  common  law  long  before,  and  when 
the  statute  of  Anno  was  passecl.*  This  doctrine  was  declared 
by  the  King's  Bench  in  Millar  u.  Taylor;^  and  it  has  never  been 
judicially  overruled.  It  was  expressly  approved  by  a  majority 
of  the  judges  in  Donaldson  w.  Bucket  ;*  and  was  in  effect  af- 
firmed in  that  case  by  the  Elouse  of  Lords,  whose  judgment 
was  not,  that  copyright  had  Iteon  created  by  Iho  statute  of 
Anne,  but  that  the  common-law  right  had  been  suporeeded  by 
tbe  statutory.  Tlie  Parliament  of  Anne,  therefore,  in  imssing 
a  law  for  the  protection  of  literary  property,  was  dealing  with 


1  8  Anne,  c.  19. 
>  4  But.  2303. 


•  Sec  History  of  Literarjr  Property,  paM,  pp.  &S-G8. 

•  ll>ld.  210tj. 
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an  existing,  recognized  right;  and  tlie  statute  affords  ample 
internal  evidence  that  this  fact  was  clearly  known  and  acted 
on  by  the  members.^  It  is  a  settled  principle  of  construction, 
that  a  statute  cannot  rightly  be  interpreted  as  taking  away  a 
common-law  right,  unless  express  words  are  used  for  that  pur- 
pose, or  a  clear  intention  to  that  effect  is  apparent.'  It  cannot 
be  successfully  claimed  that  the  statute  of  Anne  by  express 
language  destroyed  the  common-law  right.  Had  this  been  so, 
the  contrary  construction  could  not  have  been  given  to  the  act 
by  the  courts  during  more  than  half  a  century  after  its  passage, 
and  its  meaning  could  not  have  been  the  subject  of  so  much 
doubt  and  learned  discussion.  The  sole  ground,  then,  ou  which 
the  statute  could  be  construed  as  taking  away  or  abridging  the 
common-law  right  was  a  clearly  implied  intention  of  Parliament 
to  that  effect.  That  such  intention  was  not  clearly  implied  is 
shown  by  the  following  facts :  — 

1.  For  half  a  century  after  the  statute  l)eftame  a  law,  it  was 
the  uniform  practice  of  the  chancery  courts  to  grant  injunc- 
tions protecting  the  common-law  property  in  printed  books  in 
which  the  statutory  copyright  had  expired.^  Had  there  been 
any  ground  for  the  belief  that  Parliament  had  intended  to 
destroy  the  common-law  right,  or  any  reasonable  doubt  as  to 
the  meaning  of  the  statute,  no  injunction  of  this  kind  would 
have  been  granted.^  "  Every  adjudication  upon  the  act  since 
it  was  passed,"  said  Mr.  Justice  Willes  in  1769,  "  is  an  au- 
thority that  there  never  was  an  idea  that  this  act  had  decided 
against  the  property  of  authors  at  common  law."  ^ 

1  "  The  particalar  wording  of  the  ^  Sedgwick,  Constmctton  of  Stat.  & 
enacting  clause  is  very  material,  as  it  Const.  I^aw,  75,  842;  Potter's  Dwarria 
preciKly  adopra  tlie  iiientiuil  expres-  oti  Statutes,  186,  210. 
•ions  lined  in  the  decrees,  onlinances,  *  See /mk/,  pp.  70,  71. 
aod  statates  referred  to ;  alike  B)>eaktiig  *  "  There  never  was  a  doulit  in  the 
of  tlie  right  of  authors  as  a  known,  Court  of  Chancery,  till  a  doubt  was 
■obsiattng,  transferable  property.  I  am  rHised  there  from  decency  upon  a  sup- 
mil  satisfied  with  saying  that  such  posed  doulit  in  this  court  in  the  case  of 
riglit  may  be  implied  from  the  words :  Tonson  and  Collins  [brought  in  1700]. 
they  are  so  express  that  the  legislature  There  is  not  an  instance  of  an  tnjunc- 
cannot  be  otherwise  understood  than  AS  tion  refused,  till  it  was  refused  upon 
speaking  of  a  known  property.  'The  the  grounds  of  that  donbt.  The  Court 
«qiy  of  the  book,'  'the  title  to  the  of  Chancery  never  grants  injunctions, 
copy,'  is  a  technical  recofinition  of  in  ca^es  of  this  kind,  where  there  ia 
the  right,  in  the  wonls  of  the  act."  any  doubt."  I^nl  Mansfleld,  Millar  v. 
Aston,  J.,  Jlillar  r.  Taylor,  4  Burr  Taylor,  4  Bnrr.  2400. 
2300.  ^  Ibid.  2334. 
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2.  Ill  the  three  lav  cnscs,  Tonson  v.  Collins,*  Millar  v.  Tay> 
lor,*  ami  OomildfiOTi  v.  Bt^cket,"  in  which  the  defcridanls  sought 
to  shuw  that  tlicrc  was  no  copyright  in  printed  hooks  except 
under  the  Btatutc^  the  chief  ground  on  which  this  theory  was 
hased  wan,  nut  tliat  the  conimcni-hin'  right  had  been  taken  away 
or  abridged  hy  the  Platutc,  hut  that  copyright  was  created  hy 
the  statute,  aud  hence  did  not  exist  by  the  common  law.  This 
reasoning  would  not  have  been  advanced,  if  the  intention  of 
Parhaniciit  lo  abridge  iiii  existing  right,  liail  been  clear. 

8.  Jn  Millar  v.  Taylor,  Uie  King's  liench,  on  the  opinion  of 
three  of  its  four  judges,  decided  that  the  statute  of  Anne  did 
not  take  away  the  common-law  right. 

4.  t?ix  of  the  twelve  judges,  including  Lord   Mausficld,  il 
Donaldson  v.  Beckct  were  of  the  same  opinion. 

This  evidence  is  conchisire  that  there  was  neither  an  ex- 
pressed nor  a  clearly  implied  intention  to  interfere  with  lUe^ 
common-law  right. 

The  efl'ect  which  Parliamctit  intRndetl  tliafc  the  statute  shonli 
have,  cai]  be  satisfactorily  determined  by  considering  the  pur-' 
|H>8e  for  which  the  act  was  needed,  and  for  which  it  was  pastied. 
The  most  direct  and  valuable  evidence  on  this  point  is  afforded 
by  (he  petitions  which  were  made  by  bo<ik«idlerH  to  I'arliament, 
and  ill  answer  to  which  the  law  was  enacted.  That  of  1709^,, 
whicli  immediately  preceded  the  introduction  of  the  bill,  ez 
pressly  wot  forth  the  fact  that  copyright  was  recognized  by  the 
couimun  law,  and  that  a  remedy  was  alTurdcd  by  the  common 
law  for  its  proteetiou.  But  this  rcme(l5r  was  inadequate.  What 
was  wanted,  and  what  was  asked  fur,  was  a  mure  elective 
remedy.  —  a  speedier  and  more  direct  means  of  protecting 
literury  property  and  punishing  pirates  than  that  afforded  by 
tlie  uueertain,  cumbersome   machinery  of  the  common  law.* 


»  1  W.Bl.«0i,8ai. 

S  4  Burr.  2303. 

«  Il»i.i.  2408. 

*  "Tliis  Hct  wfia  bron^Iit  In  nt  the 
■olicitnlion  of  mitliDn,  bookswIlLTS,  niid 
prtnten,  but  [irlnizipiitly  of  the  two 
iNtter:  not  from  nny  doitbt  or  distrust 
of  a  juBt  «ii<I  lestil  pmiieriy  in  l)ie 
work*  or  L-opyri);1it  tan  n|)|)cnni  hy  t)ie 
l>ctittuii  ItM'lf,  {I.  210,  Tul.  xti.,  ut  tim 


JonrnKl  ofthe  Houwof  CommoM),  but 

upuii  tlHf  coriinir>n-lAW  remMy  IxMn; 
iniiiIr(|Hnl(>,  aiii]  llic  ("''^"ts  ilifltcult  to 
niicvrtnin  tlie  <lHiiinge  rcitlty  eiifTE'rvd 
Uy  tlie  injiiru>u9  rnuIti[)lifNlir>n  of  the 
eopiev  of  tlio«e  t>o'ik«  wliicli  t)icy  had 
bdUftlit  anil  pulilukied.  An<l  iliis  ap- 
pesrs  ffora  the  ciisc  tliejr  preit^nicl  lo 
iIk^  mctiiWn  xt  llie  linir.  All  tlic  iiano- 
tioii  tlicy  uiuld  obtnin  wm  a  pixitevlloiij 
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To  these  appeals  for  additional  protectiou  for  property,  whose 
ownership  was  of  unlimited  duration,  it  is  not  likely  that 
Parliament  would  respond  by  reducing  that  ownership  to  a 
Bhort  term  of  years,  and  by  imposing  upon  authors  the  op- 
pressive tax  from  which  they  were  free  under  the  common  law, 
of  ginng  to  public  libraries  nine  copies  of  every  book  published. 
It  is  hardly  conceivable  that,  under  these  circumstances,  they 
would  pass  a  measure  so  important  as  one  sweeping  away  a  long- 
existing  right  of  property,  without  expressing  such  intention 
in  the  most  unmistakable  language.  Parliament  avowedly  leg- 
islated in  the  interests  of  literature,  and  for  the  better  protection 
of  literary  property.  If  it  had  been  intended  to  destroy  or 
abridge  the  existing  rights  of  authors,  it  would  have  been 
mockery  to  entitle  the  statute  An  Act  for  the  Encouragement 
of  Learning,  and  to  declare  that  it  was  designed  "  for  the 
encouragement  of  learned  men  to  compose  and  write  useful 
books."  The  prayer  of  the  petitioners  was  that  "  confiscatioi) 
of  counterfeit  copies  be  one  of  the  penalties  to  be  inflicted  on 
offenders."  ^  Parliament  was  thus  plainly  asked  to  provide  pen- 
alties against  piracy,  in  addition  to  the  remedies  afforded  by 


of  their  right,  fay  inflicting  penattiei  on  Parliament.     For  by  oommon  law  a 

the  wrong-doer."    Aston,  J.,  Millar  v.  bookseller  can  recorer  no  more  coata 

Taylor,  4  Burr.  2350.  than  he  can  prove  damage;  but  it  is 

The    petition    presented    Dec.    12,  impossible  for  him  to  prove  the  tenth, 

1700,  set  (ortli,  "  That  it  has  been  the  nay,  perlinps   the  hundredth,  part  of 

constant  usage  for  the  writers  of  hooks  tlie    damage    he  suffers  ;    because    a 

to  sell  their   copies  to  bookBellers   or  tliousand   counterfeit  copies    may   l>e 

printers,  to  the  end  they  might  hold  dispersed  into  as  many  different  hands 

those  copies  as  their  property,  and  en-  all  over  tlie  kingdom,  and  lie  not  able 

joy  the  profit  of  making  and  rending  to  prove  the  sale  of  ten.    Besides,  the 

impressions  of  them;  yet,  divers  per-  defendant  is  always  a  pauper;  and  so 

sons  have  of  late  invaded  the  proper-  the  pUintiflT   must  lose    his  costs  of 

ties  of  others,  by  reprinting  several  suit.    No  man  of  substance  hits  been 

books,  without  the  consent,  and  to  the  known   to  offend    in   this    particular ; 

great  injury,  of  the  proprietors,  even  to  nor  will  any  ever  appear  in  it.    Tliere- 

Uieir  utter  ruin,  and  to  the  diacour-  fore  the  only  remeily  by  tlic  common 

agement  of  all   writers  in  any  useful  law  is  to  confine  a  beggar  to  the  rules 

department  of  learning."  16  Commons'  of  the  King's  Bench  or  Fleet;    and 

Journal,  240.  there  lie  will  cotiliaue  the  evil  prac- 

Among  the  reasons  given  in  support  tice   wit))    impunity.      Wo    therefore 

of  the  application  for  a  bill  was   the  prny  that   confiscation   of  counterfeit 

following:   "The  liberty  now   set   on  copies  be  one  of  the  penallii'S  to  be  iu- 

foot  of  breaking  through  this  ancient  flicted  on  ofienders."    4  Burr.  2318. 

and  reasonable  usage  is  no  way  to  be  1  Ibid. 
eSectoally  restrained  but  by  an  act  of 
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tlie  common  law.  They  passed  a  law  for  that  purpose.  There  is 
notliing  in  the  statoto,  nothing  in  any  contonipcraueoiis  record, 
showing  Ihat  Ihe  legislature  had  any  other  j>nrpoac  in  view. 

Tlie  declaration  in  tlic  statute  that  tlie  autlior  of  a  book,  or 
liis  assign,  shall  have  the  sole  right  of  printing  it  for  a  s^teoified 
period,  "and  no  longer,"  has  been  cited  to  show  that  Parlia- 
ment intended  to  rcsti-ict  the  owncrsliip  of  literary  ])ro))Crty 
to  a  term  of  years.  But  the  words,  "  and  no  longer/'  apply 
only  to  the  penalties  prescribed  by  the  statute,  and  cannot 
rightly  be  construed  as  affecting  the  common-law  riglit  or 
remedies.  The  right  to  sue  for  tlie  statutory  petinltics  was 
given  for  a  term  of  years,  "  and  no  longer ; "  bnt,  l>olli  during 
this  term  and  after  its  expii-ation,  the  common-law  remedies 
remained  unimpaired.  **  The  woi-ds. '  no  longer,*  "  said  Lord 
Mansfield,  "add  nolliing  to  the  sense,  which  is  exactly  iJie 
Bame  whether  these  words  are  addeil  or  not.^'  * 

If  it  had  been  intended  to  destroy  the  common-law  right, 
and  to  make  the  statutory  the  only  protection  for  literary 
property,  not  only  would  this  pnr]K>Be  have  been  made  clear 
Iwyond  doul»t  and  dispute,  hut  tlic  provisiona  of  the  statute 
would  liave  been  very  different.  The  etatutoi-y  means  for  pro- 
tection would  have  been  at  least  as  complete  as  those  affiirded 
by  the  common  law.  The  ordinary  remedies  by  injunction  and 
by  action  for  damages  would  have  been  expressly  provided. 
The  facts  that  the  only  remedicfi  given  were  penalties,  that  (ho 
forfeited  co}iies  were  not  to  bo  given  to  the  injured  owner,  hut 
vere  to  bo  destroyed,  and  that  the  money  penalty  might  )>o  re- 
covered, not  exclusively  by  llie  person  aggrieved,  but  by  a 
common  informer,  are  in  liarmony  with  the  construction  that 
the  statute  was  not  designed  to  disturb  the  common-law  riglits 
and  remedies.  They  arc  nut  reasonably  consistent  witli  the 
view  that  I'urliumcnt,  in  passing  the  statute,  intended  to  take 
avay  the  common>law  right. 

80  far  was  it  from  the  intention  of  Parliomont  to  interfere 
with  the  existing  rights  and  remedies  of  authors,  that  a  decla- 
ration was  put  Into  the  statute,  which,  in  the  opinion  of  thi-ce 

>4  Butt.  2406.  *■  W>iat  the  set  iddnothinc  totho*«nAe,  unr  morethfln 
given  Willi  A  innction  uf  pcinltioa  U  for  Iliry  uniilil  in  n  ivill,  if  a  icxlntor  gave 
It  tvrtii  i  «i>dUiu  uortlg,  'nitd  uo  longer,'    for  yvnn."    WiLln,  J-,  IttiJ.  2dS8. 
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of  the  four  judges  in  Millar  v.  Taylor,  was  intended  expressly 
to  sare  the  common-law  right,  and  to  guard  against  the  possi- 
bility of  the  statute  being  construed  to  take  away  that  right. 
Section  9  declared  "  that  notliing  in  this  act  contained  shall 
extend,  or  bOi  construed  to  extend,  to  prejudice  or  confirm  any 
right  that  the  said  universities,  or  any  of  them,  or  any  person 
or  persons,  have,  or  claim  to  have,  to  the  printing  or  reprinting 
any  book  or  copy  already  printed  or  hereafter  to  be  printed." 
"It  has  been  said,''  remarked  Mr.  Justice  Aston,  "that  this 
was  inserted  that  the  rights  which  the  universities  or  others 
had  under  lettert-patent  might  not  be  affected.  There  can  be 
no  ground  for  this;  for  the  act  does  not  at  ali  meddle  with 
letters-patent,  or  enact  a  title  that  could  either  prejudice  or 
confirm  them.  This  proviso  seems  to  be  the  effect  of  extraor- 
dinary caution  that  the  rights  of  authors  at  common  law  might 
not  be  affected;  for,  if  it  had  not  been  inserted,  I  apprehend 
clearly,  they  could  not  have  been  taken  away  by  construction, 
but  the  right  and  the  remedy  would  still  remain  unaffected  by 
the  statute."  > 

If  the  reasoning  which  has  hero  been  followed  be  correct, 
the  only  sound  conclusions  are  these  :  — 

1  4  Borr.  2S62.  "  Had  there  been  the  that  of  authors,  or  derived  from  them  : 

leut  intention,"  said  Lord  Mansfield,  no  other  right  could  poesihiy  be  prej- 

"  to  take  or  declare  away  everj'  pre-  udiced  or  confirmed  by  any  expression 

tence  of  r^ht  at  the  common  law,  it  in  the  act.     Tlie  words  of  the  Mving 

would  have  been  expressly  enacted,  and  are  adapted  to  this  right:    'Book  or 

tbere  must  liave  been  a  new  preamble,  copy  already  printed,  or  hereafter  to 

totally  difierent  from  that  which  now  be  printed.'    They  are  not  applicable 

■tuids.     But  the  legislature  has  not  left  to  prerogative  copies.     If  letters- patent 

their  meaning  to  be  found  oat  by  loose  to  an  author  or  jiis  assigns  could  give 

coiyectares.     The  preamble  certainly  any  right,  they  might  come  under  the 

proceeds  upon  the  ground  of  a  right  of  generally  of  the  saving.     But  so  little 

property    having    been  violated,  and  was  such  a  right  in  the  contemplation 

might  be  argued  from  as  an  allowance  of  the  legislature,  that  tliere  is  not  n 

or  confinnatioD  of  such  right  at  the  word  about  patents  in  the  whole  act. 

common   law.      The   remedy   enacted  Could  they  have  given  any  right,  it  was 

against  the  violation  of  it,  being  only  not   worth   saving;    because   it   never 

temporary,  might  be  argued  from  as  exceeded  fourteen  years."  Ibid.  '2406. 
implying   there   existed   no    right  but  "  What,"  asked  Mr.  Justice  Willes, 

what  was  secured  by  the  act.     There-  "  was  the  right  to  be  saved,  either  as 

fore,  an  express  saving  is  added,  '  that  to  bonks  already  printed,  or  much  more 

nothing  in  this  act  shall  extend  or  be  as  to  books  hereafter  to  be  primed,  but 

construed  to  extend  to  prejudice  or  the  common-law  right  ?     Without  tliis 

confirm  any  right,'  &c. ;  'any  right'  is  proviso  it  might  fairly  have  been  ar- 

manifeatly  any  other  right  than  the  gued,  that  there  is  nothing  in  this  act 

term  secured  by  the  act-      The  act  which  can  prejudice   the  property  of 

speaks  of    do  right   whatsoever    but  aathora  in  the  copy."    Ibid.  2334. 
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Literary  property,  like  all  properly,  has  its  origin  i»  natural 
law,  and  Dot  in  legislation;  it  is,  theroforo,  a  natural  and  not 
an  arlifidd  right. 

It  has  the  same  general  attributes,  is  governed  i>y  the  same 
general  principles,  and  is  snliject  to  tlio  same  general  condi- 
tions, tlmt  oljtttin  in  tlie  case  of  all  pru|)erty. 

Its  ownership,  like  that  of  all  property,  is  transferred  only 
\rith  the  consent  of  the  ovncr.  It  is  no  mote  lost  by  publication 
than  the  ownership  of  laud  is  lost  by  a  arrant  of  the  jinvilcge  of 
hunting,  felling  timber,  or  digging  niineJ'aU,  within  iu  burilers. 

The  legislature  may  rightfully  interfere  with  it,  only  as  it 
may  interftTc  with  oilier  proiwrty. 

In  passing  the  h>tutute  of  Anne,  rarllament  did  not  intend 
to  destroy  or  prejudice  tbo  common-law  rights  and  i-cmedics  of 
authors.  The  judicial  interpi-ctatton  given  to  that  act  by  the 
House  of  Lords,  in  1774,  is  contrary  not  only  to  right  and  jus- 
tico,  but  to  the  true  pur|fOsc  and  meaning  of  llie  statute  as 
determined  by  settled  rules  of  construction. 

Jddioal  History  relating  to  the  Origin  asd  Nature  of 
Literary  Propeuty. 

A  review  of  the  judicial  history  of  tliis  subject  will  show 
that  crtiainuti-l:iw  copyright  in  published  works  was  recog- 
nized by  the  English  courts  until  17T4 ;  that  this  principle 
has  been  maintained  by  many  of  the  most  learned  British 
jurists;  and  that  the  decisions  which  supfiort  the  prevailing* 
doctrine  rest  ou  one  disputed  precedent,  like  a  pyramid  on  iU 
apex. 

Prior  to  the  statute  of  Anne,  authors  had  a  perpetual  ]>rop- 
erty  in  their  works,  by  the  common  law.'  During  half  a 
century  after  this  statute  was  passed,  its  meaning  was  ni»t  dis- 
puted ;  it  iieing  generally  understood  that  the  only  pnrpose  and 
effect  of  the  act  was  to  provide  a  cumuhitivo  rcmeily  against 
piracy.  The  Court  of  Chancery  proceeded  uniformly  on  this 
assumption,  and  granted,  between  1T$5  and  175*2,  not  fewer 
than  fire  injinictions  restraining  piracy  of  printed  Iwoks  not 
protected  by  the  statute.^    The  injunctions  were  granted  and 

>  See  Hislory  of  Literoty  Property,  Wnltlioe  r.  Wnlker,  Ton«on  c  Walker, 
pMi.  p|..  ylMlH.  ciit*I  4  Uurr.  2»'ia.;  Tonion  r.  Wnlker, 

-'  Bytt  c.  Wnikcr,  Uutto  v.  FnUcaer,    3  Swids.  i&'Z 
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acquiesced  in  on  the  ground  tliat  the  ownership  of  literary 
property  was  perpetual  by  the  common  law,  and  had  not  been 
taken  away  or  abridged  by  the  statute.  These  were  equity 
decisions ;  but,  in  speaking  of  their  weight,  Lord  Mansfield 
said  that  "  the  judicial  opinions  of  those  eminent  lawyers  and 
great  men  who  granted  or  continued  injunctions,  in  cases  after 
publication^  not  within  8  Queen  Anne,  uncontradicted  by  any 
book,  judgment,  or  saying,  must  weigh  in  any  question  of  law ; 
much  more  in  a  question  of  mere  theory  and  speculation  as  to 
what  is  agreeable  or  repugnant  to  natural  principles.  I  look 
upon  these  injunctions  as  equal  to  any  final  decree."  ^  *'  The 
whole  jurisdiction  exercised  by  the  Court  of  Chancery  since 
1710,**  said  Mr.  Justice  Willes  in  1769,  '*  against  pirates  of 
copies,  is  an  authority  that  authors  had  a  property  antecedent 
to  which  the  act  gives  a  temporary  additional  security."  * 

In  1760,  the  plea  was  first  raised  in  an  English  court  of  law, 
that  tlie  purpose  and  effect  of  the  statute  of  Anne  were  to  give 
to  authors  a  limited  monopoly  in  their  productions  ;  that  copy- 
right had  been  created  by  the  statute,  and  existed  only  by  vir- 
tue of  it ;  and  that  no  author  had  an  exclusive  right  to  his 
book  after  publication,  and  consequently  no  remedy  against 
piracy,  except  under  the  statute.  This  theory  found  no  favor 
with  the  judges,  who  had  not,  however,  the  opportunity  to  ex- 
pose its  unsoundness ;  for  the  case  was  discovered  to  be  one  of 
collusion,  and  was  therefore  thrown  out  of  court.  But  all  of 
'the  judges  are  known  to  hare  favored  the  plaintiff.^ 

»  Millar  v.   Taylor,  4  Burr.  2399.  "  Ibid.  2328. 

"Tliey    coniidered    the     act,"     said  »  Tonson   w.  Colliiw,  1  W.  Bl.  801, 

Lord  Manafleld,  "not    a«  creating  a  821.    "  I  liave  been  informed,  from  the 

new  offence,  but  ni  giving  an  addi-  best  autltnrity,  that,  bo  far  as  the  court 

tional  •ecurily  to  a  proprietor  grieved;  had  formed  an  opinion,  tliey  all  io- 

and  ga-re  relief  without  regard  to  any  dined  to  the  plaintiff."      Willes,  J., 

of  the  proTisions  in  the  act,  or  whether  Millar  v.  Taylor,   4  Burr.  2327.      In 

the  term  was  or  was  not  expired.    No  1765,  doubtless  in  consequence  of  the 

injunction   can    be  obtained    till    the  legal  questions  raised  but  not  decided 

court  is  Mtisfled  that  the  plaintiff  has  in  Tonson  v-  Collins,  the  Lord  Chsn- 

B  clear  legal  right.    And  where,  for  the  ccllor  dissolved  the  injunction  which 

sake  of  the  relief,  the  Court  of  Chan-  had  been  granted  against  the  publica- 

cery  proceeds  upon  a  ground  of  com-  tion  of  a  book  in  which  the  copyri(;ht 

men  or  statute  law,  their  judgments  are  had  expired.    Osborne  v.  Donaldson, 

t»ecedent8  of  high  authority  in  all  the  and  Millar  t>.  Donaldson,  2  Eden,  328. 

coarti  of  Westminster  Hall."     Ibid.  As  early  as  1748,  it  was  held  in  Scot- 

2407.  land  that  copyright  in  a  pubtislied  book 
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Soon  after,  the  same  plea  was  apatn  offered  in  dcfenco  of 
piracy.  The  fact  that  tliis  war  a  bnhl  attack  upon  tlie  citJidel 
of  literar^v  pcojierty  :  that  the  work  In  controversy  waa  Thoin- 
boii'b  Seasons;  that  in  the  contest  were  the  first  lawyers  of 
the  English  bar;  that  I-orii  Mnnsfiehi,  then  in  the  noon  of  his 
fame,  as  Ctiief  Justice  of  the  Kind's  Ikiich.  presided  over  the 
trial,  —  make  the  case  of  jNliUar  r.  Taylor  one  of  the  moat  im- 
portant, as  it  is  one  of  the  most  famous,  in  the  English  reports. 
The  action  was  hroiiglit  in  17G6.  and  was  decided  by  the  Court 
of  King's  Bencli  in  17(39.'  The  copyright  secured  hy  Iho 
Btalute  of  Anne  had  expii-ed.  The  direct  issue  was  raised, 
whether  a  right  of  property  in  a  published  work  was  given  by 
the  commoit  law. 

Tl»e  origin  and  nature  of  literary  property  were  discnssed  by 
the  judges  in  the  raost  elaborate  opinions  that  have  ever  been 
prononnccd  nn  the  sulijcct.  Tho  questions  considered  wei-e : 
1.  Whetlicr  intellectual  productions  have  the  attrii»utc3  of 
property;  2,  whether  the  exclusive  right  of  an  autlior  to  mul- 
tiply copies  of  Ilia  book  existed  Iiy  the  common  law,  and  !iad 
been  recognized  prior  to  the  statute  of  Anne;  3,  whether  this 
right  is  lost  hy  publication ;  4,  whether  it  had  been  taken 
away  or  abridged  by  the  statute  of  Anne. 

Three  of  the  four  judges — Lord  Kfansfield,  and  Justicex 
Aston  and  Willcs — maintained,  with  a  degree  of  learning  and 
thoroughness  that  has  not  since  been  equalled  in  the  examina- 
tion of  tliis  question,  that  literary  property  did  exist  by  the 
common  law,  and  that  its  ownersliip  was  neither  lost  hy  puhli- 
cntion  nor  abridged  by  the  statute  of  Anne.  Their  opinions 
were  founded  on  the  genenil  principle  underlying  all  property, 
that  the  laborer  is  entitled  to  enjoy  the  fruits  of  liis  labor, 
whether  manual  or  mental ;  that  the  common  law  existence  of 
literary  property  was  attested  by  the  history  of  two  centuries; 
that  tlic  author's  rights  could  not  be  prejudiced  hy  publication, 
which  was  the  only  means  of  rendering  his  property  useful  or 

did  TKit  cxUl  liip  lliL>  ooiiimnn  Irnr  in-  drciileil  it;  I7T8,  10  M»r.  Dk-t.  or  I>ec. 

depPQiU-ntly  nf  ih«  ouiute  of  Anne.  8:X)7 :  Catlcll  >>.  Kol«rl(on  (1tVi4).  Ibid. 

Miilwinier  1-.  Iliiiniltnn.  lO.Mur.  Dkl.  uf  Lit.  l^np.  App.  6;  on  «p.  (Itil)}  fi  Fit. 

Dec.  ti^lto:  on  ip.  (Midwinter  r.  Kin-  App.  Cm.  4y». 
cntd)  I   I'at.  App.  Cm.  4»S.    To  tlie         '  4  Burr,  21103. 
ume  cfliecl  are  UJntuii  r.  DoiiKltlsuii, 
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valuable;  that  the  obvious  intent  of  the  legislature  in  framing 
the  act  of  Anne  was  to  provide  a  cumulative  remedy  against 
piracy,  without  disturbing  the  existing  right  of  literary  prop- 
erty ;  and  that  there  was  nothing  in  the  act  to  indicate  that 
such  was  not  its  sole  object  and  effect.  The  sound  and  en- 
lightened views  expressed  by  Lord  Mansfield  may  well  be 
quoted  here :  — 

'*From  premises  either  expressly  admitted,  or  which  cannot  and 
therefore  never  have  been  denied,  conclusions  follow,  in  my  apprehen- 
sion, decisive  upon  all  the  objections  raised  to  the  property  of  au 
aalfaor  in  the  copy  of  bis  own  work,  by  the  common  law.  I  use  the 
word  'copy*  in  the  technical  sense  in  which  that  name  or  term  has 
been  used  for  ages,  to  signify  an  incorporeal  right  to  the  sole  printing 
and  publishing  of  somewhat  intellectual  communicated  by  letters.  It 
has  all  along  been  expressly  admitted  that  by  the  common  law  an 
author  is  entitled  to  the  copy  of  his  own  work  until  it  has  been  once 
printed  and  published  by  his  authority ;  and  that  the  four  cases  in 
chancery  cited  for  that  purpose  are  agreeable  to  the  common  law  ;  and 
the  relief  was  properly  given  in  consequence  of  the  legal  right.  The 
property  in  the  copy  thus  abridged  is  equally  an  incorporeal  right  to 
print  a  set  of  intellectual  Ideas  or  modes  of  thinking,  communicated  in 
a  set  of  words  and  sentences  and  modes  of  expression.  It  is  equally 
detached  from  the  manuscript,  or  any  other  physical  existence  whatso- 
ever. .  .  . 

*-No  disposition,  no  transfer,  of  paper  upon  which  the  composition  Is 
written,  marked,  or  impressed,  though  it  gives  the  power  to  print  and 
publish,  can  be  construed  a  conveyance  of  the  copy,  without  the  au- 
thor's express  consent  to  print  and  publish,  much  less  against  his  will. 
The  property  of  the  copy  thus  narrowed  may  equally  go  down  from 
generation  to  generation,  and  possibly  continue  for  ever,  though  neither 
the  author  nor  his  representatives  should  have  any  manuscript  whatso- 
ever of  the  work,  —  original,  duplicate,  or  transcript.  .  .  . 

^If  the  copy  belongs  to  an  author  after  publication,  it  certainly  be- 
longed to  him  before.  But,  if  it  does  not  belong  to  him  after,  where 
is  the  common  law  to  be  found  which  says  there  is  such  a  property 
before?  All  the  metaphysical  subtleties  from  the  nature  of  the  thing 
may  be  equally  objected  to  the  property  before.  It  is  incorporeal  j  it 
relates  to  ideas  detached  from  any  physical  existence.  There  are  no 
indicia ;  another  may  have  hod  tlie  same  thoughts  upon  the  same  sub* 
ject,  and  expressed  them  in  the  same  language,  verbatim.  At  what 
time  and  by  what  act  does  the  proper^  commence  ?    The  same  string 
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of  qnBstions  mnj  be  asked  upon  the  copj  beforo  pnblication.  Is  it 
real  or  personal?  Does  it  go  to  the  heir  or  to  the  executor?  Being 
a  right  which  can  ncty  he  defended  b}*  action,  U  it,  as  a  those  in  action^ 
assignable  or  not  ?  Cnu  it  bo  forfeited  ?  Can  ii  be  taken  iu  executloD  ? 
Can  it  be  vested  in  the  assignees,  under  a  commission  of  bankruptcy  ? 

**The  common  hiw  as  to  ttie  copy  before  publicaliou  cannot  be 
found  in  ctisiom.  Before  17^2,  the  case  of  a  pinicy  before  publication 
uever  existed;  it  never  was  put  or  supposed.  There  ia  nnt  a  Ayltnhle 
about  it  to  be  met  with  anywhere.  The  regulations,  the  ordinance*, 
the  acta  of  Parliament,  the  caucs  in  WeHtmiiiRter  II.-1LI,  ail  relate  to  the 
copy  of  books  after  publication  by  the  anifiora.  Since  I7;J2,  there  is 
not  a  word  to  hu  traced  about  it,  except  from  the  four  cases  tu  chan- 
cery. .  .  . 

"  From  whHt  source,  then,  is  tlie  common  lair  drawn,  which  is  ad- 
mitted to  be  so  clear  in  respect  of  the  copy  before  publication  ?  From 
this  argument:  Because  it  is  juftt  that  an  author fthoidd  reap  the  pecu- 
niary profits  of  his  own  ingenuiiy  and  labor.  It  is  just  that  another 
ehoukl  uul  U90  his  name  wiUiout  liib  consent.  It  is  Et  that  he  should 
judge  when  t«>  ptiblisli.  It  is  (it  lie  should  not  only  choose  the  time, 
but  the  mtinuer,  of  publication,- —  how  tnany,  what  volume,  what  print. 
It  ia  tit  he  should  choose  to  whose  care  he  will  trust  the  accurary  and 
correctness  of  the  impression,  to  whose  honesty  he  will  coniide,  not  lo 
Ibist  in  additiouA;  with  other  reasonings  of  tbu  same  cfTocU 

**  I  ulluw  them  liulHcient  to  show  it  i!>  agreeable  to  the  principles  of 
right  and  wrong,  tlie  fitness  of  things,  convenience,  and  policy,  and 
therefore  to  the  eommou  law,  to  protect  the  copy  before  publication. 
But  the  xamc  rea&uns  hold  after  the  author  has  publi&hed.  ]Iu  cui 
reap  no  pecuniary  profit,  if,  the  uext  moment  after  hid  work  comes 
out,  it  may  lie  [lirated  u|K)n  worse  {Miper,  and  in  worw)  print,  and 
iu  a  cheapt-r  volnme.  Tlie  8th  of  Queen  .\nne  is  no  answer.  We 
are  cousidering  the  common  law  upon  principles  before  and  inde- 
pendent of  that  act.  The  author  may  not  only  be  deprived  of  any 
proHt,  but  loi«e  the  expense  he  has  been  at.  He  is  no  more  master 
of  ilie  use  oi  his  own  name.  He  has  no  control  ovt^r  the  correctness 
of  his  own  work.  He  cannot  prevent  additions.  He  cannot  retract 
errors.  He  cannot  amend  or  cancel  a  faulty  edition.  Any  one  may 
print,  pirate,  and  perpetuate  the  imperfectious,  to  the  disgrace  and 
Mgainsi  the  will  of  the  author ;  may  |>ro|iAgate  sentimenta  under  his 
name  whicli  he  disapproves,  rci)cnts,  and  is  ashamed  of.  He  can  exer- 
cise no  distTetton  as  to  the  manner  in  which,  or  the  persons  by  whom, 
his  work  shall  be  published.  For  these  and  many  more  reasons,  it 
seemtt  to  me  just  and  Gt  to  protect  the  copy  at^er  publication. 
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"All  objectionB  which  hold  as  much  to  the  kind  of  property  before 
as  to  the  kiud  of  property  after  pablication,  go  for  nothing ;  tliej  prove 
too  mnch.  There  is  no  peculiar  objection  to  the  property  after,  except 
that  the  copy  is  necessarily  made  common  after  the  book  is  once  pub- 
liuhed.  Does  a  transfer  of  paper  upon  which  it  is  printed  necessarily 
transfer  the  copy,  more  than  the  transfer  of  paper  upon  which  the  book 
is  written  ?  The  argument  turns  in  a  circle :  '  The  copy  is  made  com- 
mon, because  the  law  does  not  protect  it ;  and  the  law  cannot  protect 
it,  because  it  is  made  common.'  The  author  does  not  mean  to  make  it 
common ;  and,  if  the  law  says  he  ought  to  have  the  copy  after  publica- 
tion, it  is  a  several  property,  easily  protected,  ascertained,  and  secured. 
The  whole,  then,  must  finally  resolve  in  this  question,  whether  it  is 
agreeable  to  natural  principles,  moral  justice  and  fitness,  to  allow  him 
the  copy  after  publication  as  well  as  hefitre.  The  general  consent  of 
this  kingdom  for  ages  is  on  the  afiirmative  side.  The  legislative  au- 
thority has  taken  it  for  granted,  and  interposed  penalties  to  protect  it 
for  a  time." ' 

After  the  most  thorough  examination  of  the  general  Bcope 
and  purpose  of  the  statute  bf  Aune,  the  circumstances  under 
which  it  was  passed,  and  especially  the  language  employed  to 
express  its  meaning,  the  three  judges  in  the  majority  agreed 
that  to  interpret  the  statute  as  creating  a  right  for  a  term  of 
years,  or  as  destroying  an  existing  right,  was  contrary  to  the 
obrious  intent  of  the  legislature,  the  plain  meaning  of  the  act, 
and  the  most  natural  and  established  rules  of  construing  stat- 
utes. Lord  Mansfield  thought  that  it  was  "  impossible  to  imply 
this  act  into  an  abolition  of  the  common-law  right,  if  it  did 
exist;  or  into  a  declaration  that  no  such  right  ever  existed.  .  .  . 
Had  there  been  the  least  intention  to  take  or  declare  away 
every  pretence  of  right  at  the  common  law,  it  would  have  been. 
expressly  enacted  ;  atid  there  must  have  been  a  new  preamble, 
totally  different  from  that  which  now  stands."  ^ 
.  Mr.  Justice  Tates,  dissenting  from  the  conclusions  reached 
by  his  associates,  argued  that  there  could  be  no  property  in 
intellectual  productions ;  that  the  sole  right  of  an  author  to  the 
copy  of  his  published  works  was  unknown  in  England  before 
the  statute  of  Anne ;  and  that  copyright  was  a  limited  monopoly 
created,  and  wholly  regulated,  by  that  act. 

1  4  Burr.  2396-99.  <  Ibid.  2405,  2406. 
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Tlie  thoughtful  student  will  seek  in  rain  in  tlio  reported 
opinion  of  tliis  jii'lgc  for  goail  reasons  to  Biipjiiirt  his  remark- 
able theory.  Those  who  are  convinced  by  the  sound  reasoning  of 
the  court,  and  arc  led  to  the  conclusions  reached  by  it,  will  look 
upon  his  ex[)ositiun  uf  legal  principles  as  wlially  unsound,  his 
reasoning  as  sophistry,  and  ins  statement  of  facts  as  contrary 
to  plain  history.  Tliis  bad  law,  sophistry,  and  perversion  of 
facts,  were  woven  into  a  solemn  judicial  opinion,  which  is  plau- 
sible enough  to  have  misled  many  intelligent  men,  but  which 
was  doubtless  heard  with  surprise  by  the  other  judges  of  the 
court. 

Mr.  Justice  Yates  asserted  that  '*  notliing  can  lie  the  object 
of  pi-oiwrty  wliicli  has  not  a  corporeal  substance."  '  And  yet 
raatoriality  Ib  no  more  essential  to  the  right  of  property  than  is 
color  or  shape.  A  subject  of  pniperty  nnist  lie  caj)abl[;  of  iden- 
tiGcatiun,  in  order  that  ownersiiip  may  l>c  asserted.  This  is  a 
necessary  attribute  of  property ;  and,  where  it  exists  with  the 
other  essential  (|ualities,  it  matters  not  whether  the  thing  be 
corporeal  or  incorporeal. 

He  denied  that  intellectual  productions  could  be  the  subject 
of  property,  because  tliey  could  not  be  identified."  And  yet  he 
adniilted  the  king's  property  in  prerogative  copies;  that  mem- 
bers uf  the  stationers'  company  had  exercised  tlie  excbisive 
right  uf  printing  books  ;  that  injunctions  liad  been  granted 
protecting  authors  from  piracy;  and  that  the  statute  of  Anno 


I  4  BiiiT,  asOl.  "Hut  Iho  prop- 
erly here  diinuHl."  he  continuvd,  "  Is 
all  ideal :  o.  set  uf  iileas  wrhicb  liuvc  no 
bonmli  or  tnark*  wLuitever,  noiliinfr 
Uiat  i«  ckjinblfi  of  a  rieihle  po«»««ftii(ii, 
DOthinK  tiuit  L-Aii  BUfllain  iinj  one  of 
the  quulities  nr  im-'idonla  of  [iropcrly. 
Ttivir  wtioli.'  ^-xUti-nre  i*  m  the  rninil 
alviie;  inc9i|))ilile  uf  H'ly  ullier  made* 
of  aL-quisicton  or  ptijoympnt  ihflii  by 
meiilnl  pi»*M'»ii<m  i>r  uppri-licnsinn ; 
tttt(v  hihI  inrnlnvmljU-  fnini  llicir  own 
iinniHlFTialiry ;  no  tr^'tpnaa  enn  rench 
MK'tn ;  no  lort,  aff^'Ut  ihem  ;  no  fritTx) 
or  violtfticQ,  (liiDinitli  or  dAiuag:i>  llivm. 
Yet  UwH  arc  the  phantoms  which  the 
anlhor  would  (rrup  and  confine  to 
himitelf;  And  llifix?  ar«  wluit  the  de- 
ftftidAut  U  chargeJ  wilh  having  rubbed 


the  pLaintiCI  of."  Mr.  Jiwtipe  Thomp* 
»oii  snid,  ihnt  this  rivwuf  tin-  iixttirti  of 
copyright  "  would  hardly  desei've  a 
•erioiu  notice,  had  it  not  been  tAken 
by  a  dUtini^uiahed  judge."  Wheatoa 
v.  l*(.'tera,  S  Tet.  078. 

*  "Therei3nrH>tli[>rnuinm,too/'he 
said,  "cunverniitg  projMjrtj,  *  (liat 
noihing  can  Ikj  an  ohjvct  of  property 
that  i>  nut  cnpiiblE!  of  Jiathi;;uia)iHblfl 
propriciary  mnrka.'  .  .  .  Now,  where 
nrc  tlic  tWiciti  or  iltBtinguiahtng  murks 
Ul' ideas?  Whnt  distlnguiflhiny;  mnrki 
can  a  nmn  flx  upon  a  »ec  of  intellectual 
i<k>R«,  »o  na  to  cnll  liiin»clf  iha  pn>prie- 
lor  of  iheni !  They  have  no  ciir-raarks 
upon  th«m ;  no  tujiena  of  a  particular 
proprietor."    4  Burr.  2806-06. 
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gave  a  monopoly  in  books  for  a  limited  term.  Every  one  of 
these  conceded  facts  shows  the  falsity  of  the  assertion  that 
intcUectnal  productions  are  incapable  of  identification.  Worse 
than  useless  would  hare  been  the  statute  securing  the  exclusive 
right  of  printing  a  literary  composition,  if  the  ownership  of  such 
production  were  beyond  the  possibility  of  determination.  The 
very  admissions  of  Mr.  Justice  Yates  show  that  the  meum  and 
tuum  line  can  be  drawn  and  preserved  with  the  same  ease  and 
precision  in  the  case  of  literary  productions  as  in  that  of  lands 
or  bonds. 

Equally  fallacious  is  his  argument,  that  there  can  be  no  prop- 
erty in  intellectual  productions  because  they  are  not  capable  of 
separate  possession. *  The  possession  of  any  kind  of  property 
is  often,  and  may  always  be,  theoretical.  It  is  only  by  a  fiction 
of  the  law  that  the  owner  is  said  in  many  cases  to  be  in  pos- 
session of  real  property.  He  cannot  actually  and  personally 
possess  extensive  lands.  He  may  be  the  owner  of  estates  in 
opposite  parts  of  the  world,  —  of  fields  which  he  never  sees.  Tlie 
legal  possession  is  in  him ;  the  actual  possession,  with  the  right 
of  use,  may  be  in  another.  So  personal  property  is  transferred, 
with  the  right  of  use,  to  the  actual  possession  of  any  person, 
without  prejudice  to  the  owner's  title.  It  is  the  right  of 
ownership  which  gives  the  title  to  legal  possession.  Where 
this  right  exists,  it  matters  not  whether  or  not  the  property 
is  in  the  actual  possession  of  the  owner.  When  tiie  property 
is  identified  and  the  legal  title  established,  the  law  protects  the 
rightful  owner.  The  same  is  true  of  literary  property.  This 
principle  waa  conceded  by  Mr.  Justice  Yates,  in  the  case  of 
material  possessions.  "  But  how  can  an  author,"  he  asked, 
"after  publishing  a  work,  confine  it  to  himself?"^    This  is 


1  4  Barr.  2S67,  2868,  2884,  2385.  publication,  he  might  have  excluded 
*  "It  Ib  not  neceasary,  I  own,  that  all  the  world  from  participating  with 
the  proprietor  should  alwaya  liare  the  him,  or  knowing  the  Bentiinents  it  con- 
total  actual  possession  in  himself.  A  tained.  But  by  publishing  tlie  work 
potential  pouession,  a  power  of  con-  the  whole  was  laid  open ;  every  senti- 
fioiDg  it  to  his  own  enjoyment,  and  ex-  ment  in  it  made  public  for  ever ;  and 
eluding  all  others  f^om  partaking  with  the  author  can  never  recall  them  to 
him,  is  an  object  or  accident  of  prop-  himself,  never  more  confine  them  to 
erty.  But  bow  can  an  author,  after  himself  and  keep  them  subject  to  his 
publiflhtng  a  work,  conBoe  it  to  himself?  owd  dooiinion."  4  Burr.  2363. 
If  he  bad  kept  the  maDuacript  from 
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equivalent  to  asking  how  the  owner  who  lias  vested  the  use  of 
liiu  lands  in  another,  or  has  sent  his  vessels  and  carf^oes  iq 
otiargc  of  another  to  distant  seas,  can  confine  his  property  to 
liiniKelf. 

He  admitted  that  property  is  acquired  by  labor;  but  argued 
that  the  property  created  by  mt'ntal  labor  is  in  tlie  material 
manuscript,  which  merely  preserves  the  results  of  the  author's 
industry,  and  not  in  tlie  intellectual  productiuu,  whicli  aluue  is 
the  fruit  of  that  industry.^ 

He  conceded  that  an  author  has  an  exclnsive  right  to  his 
production  wliile  it  is  in  mamtscript,  and  that  it  may  pass  from 
his  posHession  into  that  of  others  ;  but  that  no  one  is  entitled 
to  publish  it  witlinut  authority.'  The  utilicensed  publication 
of  a  composition  cannot  be  any  violation  of  prc))crty  in  the 
material  manuscript,  since  that  may  be  returned  without  injury 
to  the  author  alTer  publication ;  or  pnbTicalion  may  be  from  a 
copy,  leaving  the  original  uiidisturbed  in  the  autlior's  posses- 
Bion.  The  only  ground  on  wliich  the  author  may  prevent  the 
pulilication  of  his  manuscript  is  that  of  property  in  the  incor- 
poreal, literary  compo»iLioii.  Rut  Mr.  Justice  Yates  denied  the 
existence  of  this  ground,  in  holding  that  an  intellectual  produc- 
tion could  not  be  the  subject  of  property.  He  conceded  that 
the  owner  might  lend  hia  manuscript  to  another  person  with 
tlic  stipulation  that  it  should  not  be  published ;  but  ho  denied, 
what  is  the  same  in  principle,  that  the  owner  might  publish  liis 
manuscript  wiih  the  stipulation  or  contract  that  no  person, 
without  authority,  shouhl  republish  it.^  He  defended  the  right 
of  the  author  before  publication,  on  the  ground  that  the  manu- 
script \n  then  in  "his  dominion."  But,  when  the  author  has 
intrusted  his  manuscript  to  another,  it  is  in  iiis  dominiuu  only 
by  a  fiction  of  law.  On  the  same  principle,  the  literary  prop- 
erly in  the  work,  after  publitinlion,  cutiiirmes  in  the  dominion 
of  the  author  until  his  title  in  the  propeity  ceases.  If  Mr. 
Justice  Yates  intended  to  maintain,  that  manuscript,  but  not 
published,  productions  may  be  the  sulject  of  property,  the 
fallacy  was  well  exposm!  by  Lord  Mansfield,  who  forcibly 
pointed  out  that  every  argument  against  the  existence  of  litcr- 


>  i  Burr.  28i>7. 


'  Iliid.  2360,  23C4,  2376. 


«  Ibid.  2361. 
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ary  property  after  publication  applies  with  equal  force  to  the 
existence  of  such  property  before  publication. ^ 

Mr.  Justice  Yates  asserted  that  the  act  of  publication  is  "  a 
gift  to  the  public/*  and  that  the  '*  author  must  be  deemed  to 
intend  it "  as  such.^  And  yet  the  author  loudly  protests  against 
the  unlicensed  appropriation  of  his  work,  and  never  ceases  to 
assert  his  ownership.^ 

He  declared  that  property  in  copies  was  unknown  before  the 
statute  of  Anne  was  passed.  And  yet  the  twelve  sworn  jury- 
men sitting  before  him  had  found,  after  careful  investigation, 
*^  that  before  the  reign  of  her  late  Majesty,  Queen  Anne,  it  was 
usual  to  purchase  from  authors  the  perpetual  copyright  of  their 
books,  and  to  assign  the  same  from  hand  to  hand  for  valuable 
considerations,  and  to  make  the  same  the  subject  of  family 
settlements  for  tlie  provision  of  wives  and  children."  * 

He  said  that  in  framing  tlie  statute  of  Anne  "  the  legislature 
had  no  notion  of  any  such  things  as  copyrights  as  existing 
for  ever  at  common  law ;  but  that,  on  the  contrary,  they  under- 
stood that  authors  could  have  no  right  in  their  copies  after 
they  had  made  their  works  public,  and  meant  to  give  them  a 
security  which  they  supposed  them  not  to  have  had  before."  * 
And  yet,  as  has  been  shown,  the  very  persons  who  petitioned 
for  that  act,  and  who  were  instrumental  in  securing  its  passage, 
expressly  informed  Parliament,  in  written  language  whose 
meaning  could  not  be  mistaken,  that  authors  then  had  and 
previously  had  had  in  their  published  works  exclusive  rights, 
which  were  perpetual  by  the  common  law. 

Because  the  word  "  vesting  "  was  used  by  Parliament,  he 
urged  that  there  could  have  been  no  property  in  books  before 

1  4  Bnrr.  2397.  law  protects  copyright  after  publtca- 

'  Ibid.  2363.  tion,  the  reasoning  in  law  is,  that  the 

>  "  With  respect  to  the  tliird  objec-  law  does  not  so    protect  it,  because 

tioD,  that  by  publication  the  property  publication  operates  as  a  gift  to  the 

ia  given  to  the  public  :  if  it  is  meant  as  public  ;    and  tlie  reasoning  in  fact  is, 

a  £Bct  that  the  autlior  intends  to  give  that  the  publication  must  be  taken  to 

it,  it  ia  contrary  to  the  truth  ;  for  the  operate  as  a  gift  to  the  public,  because 

proprietors  of  copyright  have  continu-  alter  publication  the  law  docs  not  pro- 

oasly  claimed  to  keep  it.    If  it  is  meant  tcct  copyright."     Erie,  J.,  JeOerys  n. 

that  the  publication  operates  in  law  as  Boosey,  4  H.  L.  C.  872. 
a  gift  to  the  public,  the  question  is         *  4  Burr.  2306. 
begged,  and  the  reasoning  is  in  a  circle.         ^  Ibid.  2390. 
For  the  qneation  being,  whether  the 
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the  act  of  Anne.*  And  yet  this  word  is  found  only  in  the 
title,  which  js  not  an  eBsential  part  of  tlie  act;  while  the  word 
"  secured  "  is  caiploycd  In  the  body  of  the  statute.^ 

He  believed  that  "the  property  of  nuthnrs  must  be  subject 
to  the  same  rule  of  law  as  the  property  of  other  men  is  gov- 
erned by." "  And  yet  lie  offered  three  hours  of  special  pleadhig 
to  show  that  this  '*  same  rule  "  was  not  applicable  to  literary 
property. 

"The  labors  of  an  author,"  he  said,  "have  certainly  a  right 
to  a  reward.""'  And  yet  he  alone,  of  tlie  tour  judges  whose 
duty  it  was  to  see  that  that  right  was  protected,  declared  the 
only  mc^atis  by  which  such  reward  is  possible  to  be  a  b&r  to  its 
realization. 

Having  tlius  argued  that  the  industry  of  authors  was  enti- 
tled to  no  protection  from  Knglish  law  other  than  what  the 
lofpslaturc  might  choose  to  give,  and  having  sought  to  support 
this  position  by  extra-judicial  objections  to  the  just  rights 
claimed  for  men  of  letters,''  he  did  not  hesitate  to  declare:  "I 
wish  as  sincerely  as  any  man  that  learned  men  may  have  all 
the  encouragements  and  all  the  advantages  that  are  consistent 
with  the  general  right  and  good  of  mankind."  * 


>  4  Burr.  S38B. 

"  "Tlio  worrl  'vetting'  in  (lie  (UIc 
eannot  t«  Brgite<l  IVura  mti  ^cvlaralory 
tliat  there  ivai  no  properly  before.  Ttie 
title  i*  but  once  reiid  ;  anil  U  no  pxrc 
cf  Uie  blc.  In  tiio  boiljr,  tite  word 
'secured'  la  mada  use  of."  Loiil 
Mansmid.  ibid.  :^0&. 

«  Jbid,  'j^M. 
*  Ibid,  zm^ 

'  "  I  liRve  l>efore  obaerved  tlio  dan- 
Bercnu  inuei  wliicli  this  ideal  property 
will  lay,  M  it  carri«t  no  pniphcinry 
murlCA  In  ittelf.  and  is  not  Liiuiid  dimn 
lo  atiy  formal  iiipuLalioim.  So  vlivcuru 
■  propeny,  eHpc^cJally  nhcr  ibv  worlc 
ha»  b«en  a  long  wlulc  publialied,  niiglK 
lead  many  bodksellern  ittto  mniiy  lili- 
fnlioiift.  And,  in  »ui:h  titi^ntinnii,  niHiiy 
dnalilful  i|iic«tiuii«  inigliL  ari*c :  out-'li 
as,  M-hctlivr  tlw  autlior  of  the  irork  ilid 
not  iittemi  it  ua  a  ^ift  to  Die  public; 
whvtlier.  sint-i'  tliat,  lie  tia*  itot  hIinh- 
doDed  It  to  the  public,  and    at  what 


lime ;  diapntea  atu>  might  arise  amonK 
aittlion  tliemHelves,  wlu-llier  tlie  work* 
of  one  aiitlior  were  or  wore  not  the 
same  with  those  of  anotlier  author; 
or  whetiier  iliere  were  only  colorable 
difference*, — a  qneviion  tlml  would  ho 
liftbla  to  great  uncertainties  and  douhta. 
So,  wliftlier  tlioee  who  should  L-ompile 
notes  till  a  pubLiiUitiuit,  and  «hnuld  in- 
•ert  ibe  text,  should  be  liiible  tu  an  uv- 
tioa  for  it;  or,  if  the  notes  were  good, 
the  niithoT  niij^ht  refuse  (h«  pablication 
of  them."    Ibid.  2894. 

•  Ihicl.  2aiM.  ••  Dot  If  the  monop- 
oly," lie  uuntiiiued,  "  now  daiineJ  be 
coiitinry  to  the  great  laws  of  property. 
and  louUy  nnknown  to  the  ancient  and 
ciiininnn  law  iif  Ivii|(land;  if  the  estab- 
lishing  of  this  claiiii  will  dirvvlly  uun- 
tradict  tlie  legisliitive  aullmrily,  and 
introiluue  a  s(>eeies  of  properly  cdti- 
trary  to  the  end  for  wliiofi  the  whole 
■ystcm  of  property  was  established  ;  if 
it  will  lend  to  embroil  the  peace  of 
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As  Chief  Justice  of  the  Court  of  King's  Bench,  Lord  Maus- 
field  now  pronounced  one  of  the  grandest  judgments  in  Eng- 
lish judicial  literature.  It  m&y  well  be  given  in  the  language 
of  Mr.  Justice  Aston  :  "  Upon  the  whole,  I  conclude,  that  upon 
every  principle  of  reason,  natural  justice,  morality,  and  com- 
mon law ;  upon  the  evidence  of  the  long-received  opinion  of 
this  property  appearing  in  ancient  proceedings  and  in  law 
cases ;  upon  tlie  clear  sense  of  the  legislature,  and  the  opinions 
of  the  greatest  lawyers  of  their  time  in  the  Court  of  Chancery 
since  that  statute,  —  the  right  of  an  author  to  the  copy  of  his 
work  appears  to  be  well  founded ;  and  that  the  plaintiff  is 
therefore,  upon  this  special  verdict,  entitled  to  his  judgment. 
And  I  hope  the  learned  and  industrious  will  be  permitted  from 
henceforth  not  only  to  reap  the  same,  but  the  profits  of  their 
ingenious  labors,  without  interruptions,  to  the  honor  and 
advantage  of  themselves  and  their  families."  ^ 

Thus,  in  the  tribunal  over  which  Lord  Mansfield  prosided, 
the  cause  of  piracy  suffered  a  signal  and  deserved  defeat.  But 
in  1774  the  attack  on  literary  property  was  renewed,  in  the 
House  of  Lords,  in  the  case  of  Donaldson  v.  Becket,^  which 
hod  been  brought  on  appeal  from  the  Court  of  Chancery,  where 
an  injunction  had  been  granted  in  conformity  with  the  law  as 
declared  in  Millar  v.  Taylor. 

Eleven  judges  were  ordered  to  give  their  opinions  on  the 
same  vital  questions  that  had  been  exhaustively  reviewed  and 
settled,  five  years  before,  by  the  King's  Bench.  Ten  were  of 
opinion  that  at  common  law  the  author  of  an  unpublished  liter- 
ary composition  had  the  sole  right  of  publishing  it  for  sale,  and 
might  bring  an  action  against  any  person  who  published  the 
manuscript  without  his  consent.    One  dissented  from  this  view. 

Eight  maintained  that  by  the  common  law  the  author's  ex- 
clusive rights  were  not  lost  or  prejudiced  by  publication ;  in 
other  words,  that  copyright  in  a  published  work  existed  by  the 
common  law. 

•odetj  with   frcqcent  contentioni,  —  strip  the  lubject  of  his  natural  right  — 

coDtention*  most  highly  dUtlKuring  the  if    tliese  or  any  of    these    mischiefs 

f«oe  of  literatore,  and  Iiighly  disgusting  would  follow,  I  can  never  coucur  in 

to  a  liberal  mind  ;  if  it  will  hinder  or  establishing  such  a  claim." 
■appress  the  advancement  of  learning         >  4  Burr.  281>4. 
ind  knowledge  ;  and,  lastly,  if  it  should         >  Ibid.  2408. 
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Tliree  believed  that  publication  was  an  abandonmont  of  the 
common-law  property.  Seven  of  tbe  eleven  judges  expressed 
the  opinion,  that  the  ownership  of  literary  property  was  perpet- 
ual by  ibc  common  law. 

Five  maintained  that  the  statute  of  Anne  did  not  dcstrojf 
ftbridpe,  or  in  any  way  prejudice  the  common-law  property  in 
a  published  work,  and  did  not  deprive  the  author  of  his  com- 
mon-law remedies.  Six  contended  that  the  common-law  rights 
after  publication,  was  taken  away  by  the  statute,  to  which  aloue 
the  author  must  look  for  protection.^ 

Lord  Mansfield,  being  a  peer,  did  not  deliver  an  opinion; 
but  it  was  well  known  that  he  firmly  adhered  to  the  enlight- 
ened doctrines  wliicb  he  had  before  advocated.'  Includinj:  him, 
the  twelve  judges  were  evenly  divided  in  opinion  as  to  whether 
the  statute  of  Anne  tmd  abrid|;;ed  the  author's  comnion-taw 
property,  or  left  it  (wrpetual :  wliile  nine  to  three  believed  (hat, 
under  the  couimon  law,  publication  was  not  an  abandunaient 
of  the  author's  rights ;  or,  in  other  words,  that  his  property 
was  the  name  after  as  before  publication. 

Chief  lunong  those  who  ailvised  the  Lords  that  literary  prop- 
erty was  not  less  inviolable  than  any  S|>ecles  of  pro^ierty  known 
to  the  law  of  England,  was  Sir  William  Blackstonc,  whose 
teachings  will  ever  ho  a  pure  fountain  source  of  knowledge  for 
all  students  of  English  jurisprudence. 


'  The  question*  tubniittvi)  to  llie 
JU|J|(C»  wore  Ha  follow b  :  — 

1.  '•  Wliclher  at  comniKii  Law  an  nu- 
llior  of  any  lHii>k  or  liU'rary  tniiipo*!- 
tion  tiAil  tlie  aule  rlglit  of  drtl  |irintit>g 
ud  publiihiiifi  the  aame  forBnlu:  and 
tnigtit  bring  aii  iction  nKRinEt  try  per- 
son who  printcJ,  published,  ttvd  sold 
tbe  wnc,  trilhniit  his  consent."  Ten 
jadncs.  or  vk'vec)  imrliidin^  Lonl  Mans- 
field,  anawercd  yen  ;  and  onv,  no. 

2.  "  If  the  author  had  «ucb  rtfrbt 
ori|;iria1l>-.  did  thi>  litw  lake  it  away, 
opiin  his  (irinlin};  and  [iiiliti^hhiK  etiiii) 
book  or  literary  eoinpoftiliun  *  and 
might  nny  ^temon  nftcrwani  rei'rinl, 
■nd  noil  for  hia  own  benefit,  such  book 
or  lilvrary  coinpnaition,  AfCftlnst  the  will 
of  Ihv  anlhor  *  "  No,  el)(bt ;  including 
Lord  Mansllcld,  nini-.     Yen,  Ibree. 

8.  "  If  meh  action  would  bare  Uin 


at  L-ommon  l»w,  ia  il  taken  away  by 
Die  Blaliile  of  SlIi  Anne  *  And  ia  an 
author  by  the  aaid  atatiilc  precluded 
from  every  remedy,  except  on  iJic 
foundation  of  the  said  ttlatale.  and  on 
tlio  terms  and  condiUnnc  prescribed 
thereby  1 "  No,  Are  ;  Including  Lord 
MAOsfleld,  six.     Ves,  six. 

4.  "  Whether  Ihe  author  of  any 
lileniry  conipnsiliijn,  and  hU  n>4ii}pia, 
liud  llie  sole  ri[tht  uf  printing  and  pub- 
linlihi);  the  same  in  peri*<!i»>>y  by  the 
common  law  1  "  Yea,  aeren  ;  with 
LortI  AlnnsfUdd,  ctfthl.     No,  fottr. 

St.  "  Wtietlier  lliis  riKhl  i*  in  any 
way  impeached,  re*lraire(1,  or  taken 
Awny  by  the  atatute  8ib  Anne  !  "  No, 
Ave;  with  I^rd  Mansfield,  tix.  Yea, 
aix.    4  Hurr,  2J08. 

3  Slc  ibid.  2417. 
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Lord  Camden  now  moved  the  judgment  of  the  House,  and 
exerted  his  influence  on  the  wrong  side.  He  declared  that 
there  was  no  foundation  for  the  perpetual  ownership  of  literary 
property,  either  in  tlie  common  law  or  in  the  principles  of 
sound  policy  or  good  sense.  That  his  specious  harangue 
should  have  turned  the  scale,  as  it  is  said  to  have  done,  is 
certainly  not  to  the  credit  of  the  House  of  Lords.  The  absurd 
character  of  the  speech  is  well  shown  by  the  following  speci- 
men:— 

*' If  there  be  any  thing  in  the  world  common  to  all  maDkind,  science 
and  learning  are  in  their  nature  puUici  jurit,  and  they  ought  to  be  as 
free  and  general  as  air  or  water.  They  forget  their  Creator,  as  well 
as  their  fellow-creatures,  who  wish  to  monopolize  his  noblest  gifts  and 
greatest  benefits.  Why  did  we  enter  into  society  at  all,  but  to  en- 
lighten one  another's  mind,  for  the  common  welfare  of  the  species? 
Those  great  men,  those  favored  mortals,  those  sublime  spirits,  who 
share  that  ray  of  divinity  which  we  call  genius,  are  intrusted  by  Prov- 
idence with  the  delegated  power  of  imparting  to  their  fellow  creatures 
that  instruction  which  heaven  meant  for  universal  benefit.  They  must 
not  be  niggards  to  the  world,  or  hoard  up  for  themselves  the  common 
stock.  We  know  what  was  the  punishment  of  him  who  hid  his  talent ; 
and  Providence  has  taken  care  that  there  shall  not  be  wanting  the 
noblest  motives  and  incentives  for  men  of  genius  to  communicate  to 
the  world  those  truths  and  discoveries  which  are  nothing  if  uncom- 
Inunicated.  Knowledge  has  no  value  or  use  for  the  solitary  owner: 
to  be  enjoyed,  it  must  be  communicated.  Scire  tuum  nihil  est,  m'si  te 
teire  hoc  seial  alter.  Glory  is  the  reward  of  science,  and  tho»e  who 
deserve  it  scorn  all  meaner  views.  I  speak  not  of  the  scribblers  for 
tvead,  who  tease  the  press  with  their  wretched  productions :  fourteen 
years  is  too  long  a  privile;.re  for  their  periiihable  trash.  It  was  not  for 
gain  that  Bacon,  Newton,  Milton,  Locke,  instructed  and  delighted  the 
world ;  it  would  be  unworthy  such  men  to  traffic  with  a  dirty  book- 
seller for  so  much  a  sheet  of  letier-press.  When  the  bookseller  offered 
Milton  five  pounds  for  his  Paradise  Lo»it,  he  did  not  reject  it,  and 
commit  his  poem  to  the  fiames ;  nnr  di<l  he  accept  the  miserable  pit- 
tance as  the  reward  of  his  labor.  lie  knew  that  the  real  price  of  his 
work  was  immortality,  and  that  posterity  would  pay  it.  Some  authors 
are  as  careless  about  (irofit  as  others  are  rnpacious  of  it;  and  what  a 
situation  would  the  public  be  in,  with  regard  to  literature,  if  there  were 
no  means  of  compelling  a  second  impressiou  of  a  useful  work  to  be  put 
forth,  or  wait  till  a  wife  and  children  are  to  be  provided  for  by  the 
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&alo  of  an  edition  !  All  our  li^aming  will  be  locked  up  in  the  hands  of 
tlje  Toi»oiifl  and  the  Linions  of  the  age,  wlio  will  set  what  price  upon 
tc  ilieir  ai'arice  diooM'a  lo  demand,  till  iha  piiUic  become  us  muuli  tbeir 
BiavGA  US  tlieir  own  hackney  compilers  ire."  ' 

It  would  seem  tUat  this  extravagaut  speech  would  have 
mured  the  poors  only  to  disgust;  that  tbo  highest  judicial  tri- 
huiial  uf  England,  dtjUberatiiig  ua  one  of  the  greatest  questions 
cviM*  hrouglit.  hcfon;  it,  would  have  been  guided  by  tho  pure 
principles  which  had  beou  bo  forcibly  expounded  by  tlic  Chief 
Justice  and  the  profounUest  jurists  of  England,  ratlier  than  by 
the  fallacious  theories  of  Judge  Yates  and  the  ^opbonioric  rhet- 
oric of  Lord  Ctimdeu.  But  it  was  uot  so.  Contrary  to  right 
aud  reason,  it  declared,  that  literary  property  may  be  lost  by 
the  oJily  act  —  publiimtion  —  whicli  rendcj-s  it  useful ;  contrary 
to  the  intention  of  that  body,  as  it  had  Ikjou  judicially  intei-^ 
preted  for  half  a  centiiry,  it  decided  that  rarliament,  in  legis- 
lating ''  fur  the  oncuuragcinont  of  learned  men  U}  compose  and 
■write  useful  books,"  meant  to  aflTord  such  encouiogcuicut  by 
taking  from  authors  far  more  than  it  gave  to  them;  contrary 
to  these  and  other  considerations,  it  fixod  in  English  jurispru- 
dence an  unjust  law,  wliich  has  rulud  llie  legislutureu  and 
courts  of  England  and  America  for  a  century. 

It  would  he  natural  to  suppose  tliat  if  the  Ilouse  of  Lords 
had  Ijccu  moved  l»y  a  sincere  desire  to  reach  the  trulli,  to 
ascertain  what  the  law  really  was,  to  rest  their  judgment  on  a 
foundation  of  rock,  they  would  have  sought  the  opinion  of  that 
chief  justice  sitting  in  their  presence  whose  prufouud  knowledge 
of  the  law  had  given  liouur  lo  English  jurisprudence  in  every 
country  of  Europe;  whom  liord  Campbell  pronounced  "  tlie 
brightest  ornament  to  (he  profession  of  the  law  that  ap[)eai-ed 
in  England  during  the  last  century  ;"-  who,  in  the  language  of 
Lord  Thurlow,  himself  a  great  jurist,  was  "  a  surprising  man ; 
ninoty-nitie  times  ant  of  a  litmdred,  he  was  right  in  his  decisions 
and  opinions  ;  and,  when  once  in  a  hundred  limes  he  was  wrong, 
ninety-nine  men  out  of  a  hundred  would  not  discover  it."' 


1  17  Cobb.  Pari.  Hist.  099.  471.      Urd  CliAtham,  long  the  puUt* 

*  4  Lives  or  llie  Ctiivf  Juvlicci,  13.       ical  oi}p(iiit'iit  of  Lor<i   MafisBpId,  com- 

*  Set  Fom'b   JudgM  at    EoglaiMJ,    paring  tiim  with  ttaow   great  jurUts, 
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Nor  was  this  mere  rhetoric.  For  it  is  a  matter  of  history  that, 
of  the  many  thousand  judgments  pronounced  by  him  during 
tlie  tliird  of  a  century  that  he  was  chief  justice  of  the  Court  of 
King's  Bench,  all  but  two  received  tlie  unanimous  approval  of 
his  associate  judges;  and,  what  is  still  more  remarkable,  only 
two  were  reversed  on  appeal  to  a  higher  tribunal ;  and,  what 
is  more  extraordinary  still,  in  all  this  time,  when  among  the 
political  opponents  who  argued  causes  before  him  were  such 
lawyers  as  Dunning  and  Erskine,  there  never  was  a  bill  of 
exceptions  tendered  to  his  direction.*  And  yet  among  his 
judgments  were  many  tliat  have  become  historic.  When  the 
law  was  yet  unsettled,  he  proclaimed  from  the  English  bench 
that  the  owner's  title  to  a  wreck,  when  no  living  thing  had 
come  to  the  shore,  was  superior  to  that  claimed  by  the  king; 
that  governors  of  English  provinces  must  answer  in  English 
courts  for  wrongful  acts  against  individuals  ;  that  Turks,  Hin- 
doos, men  of  every  creed,  might  be  sworn  as  witnesses  in 
English  courts,  according  to  the  forms  of  their  own  religion ; 
that 

"  Slaves  cannot  breathe  in  England:  if  their  lungs 
Receive  our  air,  that  moment  they  are  free; 
They  touch  our  country  and  their  shackles  fall." 

Urrare,  mehercule^  malo  cum  Platone  quam  cum  i»ti»  vera 
$entire.  Rightly,  then,  did  the  continental  lawyers  place  the 
bust  of  Lord  Mansfield  beside  thotie  of  Grotius  and  D'Aguesseau.^ 

Somen  And  Holt,  laid:  "I  vow  to  Book.  Tlie  first  caie  of  Milton's  Par- 
God,  I  think  the  noble  lord  excels  adise  Lost  was  upon  my  motion.  I 
them  both  in  abilities."  argued  the  second,  which  was  solemnly 

1  8  Campbell's  Lives  of  the  Cliief  argued  by  one  on  each  side.    I  argued 

Josiices  (4  vols.,  London),  266,  266.  the  case  of  Millar  against  Kincaid,  in 

1  Probably  no  English  judge  nf  the  the    House  of  Lords.      Many  of  tlie 

last  century  studied  the    subject    of  precedents  were  tried  by  my  advice, 

literary    property    so    thoroughly    as  The  accurate  and  elaborate  investiga- 

did   Lord    Mansfield.     In  concluding  tion  of  the  matter  in  this  cause,  and  in 

his    opinion   in    Millar    v.  Taylor,  4  the  former  case  of  Tonson  and  Collins, 

Burr.  2407,  he  said  :  "The  subject  at  has  confirmed  me  in  what  I  always 

large    is    exhausted,  and  therefore   I  inclined  to  think,  — that  tlie  Court  of 

hare  not  gone  into  it    I  have  had  fre-  Chancery  did  right    in    giving  relief 

qnent  opportunities  to  consider  of  it.  upon  the  foundation  of  a  legal  prop- 

I  have  travelled  in  it  for  many  years,  erty  in  authors,  independent  of    the 

I  was  counsel  in  most  of  the  cases  entry,  the  term  for  years,  and  all  the 

which  had  been  cited  from  Chancery ;  other  provisions  annexed  to  the  seL'U- 

I  have  copies  of  all  from  tlie  Register  rity  given  by  the  act." 
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That  tl)0  peers  did  not  seek  light  fi-om  this  pure  sonrcc,  that 
they  did  iiol  follow  the  safe  couiiHel  of  that  great  teacher  of 
law,  Sir  William  Blackstone,  is  as  little  to  their  eredit  as  tlie 
unsound  and  unjust  law  tlicy  proclaimed.  And  Lord  Mansfield 
liim.scif  has  been  Justly  eeiusui-cd,  that  at  thii4,  the  greatcgt  crisis 
in  tlie  history  of  literary  prof^erty,  he  allowed  a  trivial  matter 
of  etiquette  to  pi-cveiit  him  from  repeating  and  emphasising 
those  unanswerable  arguments  on  wltich  his  great  judgment  of 
five  years  hcf()re  rested.  PcrbapR  he  did  not  realize  tliat  the 
grand  structure  of  literary  property  was  iu  danger  of  falling, 
—  that  his  peers  could  he  moved  by  the  empty  declamation  of 
Lord  Cumdcn  to  set  aside  the  authoiity  of  two  centuries,  and 
proclaim  a  doctrine  condemned  by  the  best  lawyers  of  England. 

The  only  question  decided  in  DanaldAOn  v.  Bccket,  in  con- 
formity with  the  expcessed  opinions  of  a  majority  of  the  judges, 
was  that  the  common-law  copyriglit  in  a  book  af^er  pulilication 
in  print  was  taken  away  by  the  statute  of  Anne.  On  this  point 
alone  the  House  of  Lords  can  be  rightly  said  to  have  overruled 
the  judgment  iu  Millar  r.  Taylor.  Two-thirds  of  tlie  judges 
who  advised  the  Lords,  or  three-fourths  including  Lord  Maus- 
lield,  held  to  the  doctrine  that,  in  the  absence  of  any  statute, 
literary  pra{>Grly  exists  by  the  coniuion  law,  and  is  not  lost  or 
prejudiced  by  publication.  Tliero  is  nothing  in  the  judgment 
of  the  House  of  Lords  to  unsettle  this  doctrine,  or  to  overrule 
the  autliority  of  ifillar  v.  Taylur  as  far  as  it  afiirmed  it.  On 
the  other  liand,  the  decision  iu  Donaldson  t-.  Beuket,  that 
common-law  copyright  in  publtslied  works  was  taken  away  by 
the  statute  of  Anne,  necessarily  implied  Iho  cxiBtenco  of  tliat 
right.' 

The  Judgment  rendered  by  the  House  of  Lords  in  1774  has 
continued  tu  represent  the  law  ;  but  its  soundness  has  been 
questioned  by  very  high  authorities.  Iu  delivering  the  opinion 
of  the  full  bench  of  the  Court  of  Exchequer  iu  1851,  iu  Boosey 


'  B«ferrina.  In  the  Hoo»e  of  Lords, 
to  the  Judtrnicnt  In  Donaldtun  i>. 
fiecket,  anil  the  dtiTi-rent  opitiiuna 
expr«i»*d  by  the  judges  on  tlie  quo*- 
tinnv,  wlietlicr  there  vutt  <'0|iyri|[hl  At 
commtin  Irw,  anil  wliellitT  U  liml  heen 
t«ktn  oway  by  the  ilfituU-,  I-^ntl 
Brougham  aoltl :  "  ThU  Uuu»c,   how- 


ever, reverwi]  tlie  docree  under  appeal, 
in  RcvonlniK'fl  with  the  optnioTi  iHren 
on  itic  mfilii  [Hiiru  by  ttie  ninJoril,T  of 
the  jwIksb;  ami.  upon  the  Rfneral 
qucalion  of  lilorary  properly  nt  com- 
num  law,  nn  juiItcitK'nt  nrlialercr  waa 
pniimiiiioeil."  Jeffvrys  t.  Boosej',  4 
H.  L.  C  WJI. 
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V.  Jefferys,  Lord  Campbell  said :  *'  The  first  qnestion  discussed 
before  ub  was  whether  authors  hare  a  copyright  in  their  works 
at  common  law.  This  is  not  essential  for  our  determination  of 
the  present  case.  If  it  were,  we  are  strongly  inclined  to  agree 
with  Lord  MansBeld  and  the  great  majority  of  the  judges,  who, 
in  Millar  v.  Taylor  and  Donaldson  v.  Becket,  declared  them- 
selves to  be  in  favor  of  the  common-law  right  of  authors.**^ 
And  when  the  same  case  came  before  the  Hoiue  of  Lords,  in 
1854,  although  the  consideration  of  this  subject  was  not  essen- 
tial to  the  determination  of  the  issue  before  the  house,  Mr. 
Justice  Erie  delivered  an  elaborate  argument  in  support  of  the 
doctrine  maintained  by  Jjord  Mansfield.^  Mr.  Justice  Coleridge 
gave  expression  to  similar  views,  and  added :  "  If  there  was 
one  subject  more  than  another  upon  which  the  great  and  varied 
learning  of  Lord  Mansfield,  his  special  familiarity  with  it,  and 
the  philosophical  turn  of  his  intellect,  could  give  his  judgment 
peculiar  weight,  it  was  this.  I  require  no  higher  authority  for 
a  position  which  seems  to  me  in  itself  reasonable  and  just.''^ 
In  the  Scotch  case  of  Cadell  v.  Robertson,  decided  by  the  Court 
of  Session  in  1804,  Lord  Monboddo,  dissenting  from  tlie  opin- 
ions of  his  colleagues^  maintained  that  copyright  existed  in  a 
published  work  by  the  common  law,  and  was  not  taken  away 
by  the  statnfb  of  Anne.^ 

In  the  United  States,  the  authorities  have  been  divided  not 
less  than  in  England,  regarding  the  origin  and  nature  of  literary 
property.  Indeed,  the  doctrines  there  prevalent  have  ruled  our 
courts.  In  1834,  it  became  the  duty  of  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Wheaton  v.  Peters,  to  declare 
Uie  meaning  of  the  law  of  1790,  and  to  determine  the  same 
question  that  had  been  decided  by  the  Court  of  King's  Bench  in 
1769,  and  by  tlie  House  of  Lords  in  1774 ;  viz.,  whether  copy- 
right in  a  published  work  existed  by  the  common  law,  and,  if 
so,  whether  it  had  been  taken  away  by  statute.  Tlio  court  held 
tliat  the  law  had  been  settled  in  England  to  the  effect  that,  since 
the  passing  of  the  8  Anne,  c.  19,  an  author  had  no  right  in  a 
published  work  excepting  that  secured  by  statute  ;  that  there 

1  6  Gxch.  Rep.  &92.  ■  Ibid.  908. 

*  Jefferya  v.  BooKy,4  H.  L.  C.  806-877.  *  5  Pat.  App.  Cas.  518. 


TUB  LAW  OP  COPYRIGHT  AHD   PLATHfOHT. 


was  no  common  law  of  iliti  United  States,  and  that  the  conimoti 
law  Ad  to  copyright  had  ]iot  been  adopted  in  I'einiaylvauia,  in 
which  State  tho  cause  of  action  before  the  court  aroRe ;  that^ 
by  the  copyright  statute  of  1790,  Coiigresa  did  not  aSirm  au 
existhig  right,  but  created  one' 

This  judj^iueiit,  like  tliat  of  the  House  of  Lords  in  Oouald- 
son  V.  Becket,  which  was  foltowed,  rests  on  a  divided  opinion 
of  the  jndges.  Three  agreed  witli  Mr.  Justice  ilcLcan,  wlio 
deiivercd  the  opinion  of  the  court,  two  dissented,  and  one  was 
absent. 

In  opposing  the  opinion  of  the  majority.  Justices  Tlionip* 
sou  and  Huhiwin  expounded  Itio  true  [irinciplcs  governing 
literary  property,  with  a  clearness  and  foixe,  a  comprehcnsiro 
gnutp,  that  recall  the  great  arguinents  on  this  qunslion  by 
Sir  William  Blackstono,  Lord  llaiisficld,  and  Justices  Aslon 
and  Willes.  Their  opinions  are  among  the  raost  masterly  to 
be  found  on  the  subject  of  copyright.  Mr.  Justice  Thompson 
based  bia  argument  on  the  firm  ground,  that  "the  great  prin- 
ciple on  which  the  author's  right  rests  is.  that  it  is  the  fruit  or 
production  of  his  own  labor,  and  that  labor  by  the  faculties  of 
the  mind  may  establish  a  right  of  property  as  well  as  by  the 
facultieti  of  the  body."  "  Whellwr  lilorai-y  property,"  he  added, 
"is  sut  t/eni-rii,  01-  under  whatever  denonijnaticm*  of  rights  it 
may  he  classed,  it  seems  fonnrjed  npon  the  same  principle  of 
general  nlility  to  society  which  is  the  basis  of  all  other  moral 
rights  and  obligations.  Thus  eousidered,  au  author's  copy- 
right ought  to  be  esteemed  an  inviolable  right  established  in 
sound  reason  and  alistract  morality.*'  ^  He  thiMi  maintained 
that  the  right  of  an  author  in  his  published  works  was  recog- 
nized and  protected  as  property  by  tho  common  law  in  this 
country  ;  that  it  was  farthest  from  the  intention  of  Congress, 
in  legiitlating  fur  the  "  encouragement  of  learning,"  to  take 
away  or  abridge  that  right  ;  and  that  the  statute  couhl  not 
he  properly  construed  to  hare  that  effect.  "  Congress  Iiaving 
before  them,''  he  said.  ^^  tho  stiitute  of  Aitne,  and  apprised  of 
tlie  doubt  entertained  in  England  as  to  its  elTuct  ii\)on  the 

'  8  Pt't  601,  6&4.  puTjllilied  report  of  Wheaton  r.  I'elcra, 

»  IbiJ.    670,    t>73.      The    UnRuiRe    DU.  112. 
quoti^  is  taken  from  the  ■c[>aral«Iy 
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common-law  right,  if  it  bad  been  infcuded  to  limit  or  abridge 
that  right,  some  plain  and  explicit  provision  to  that  otfcct 
would  duubtlesfi  have  been  made  ;  and  not  having  been  made, 
is,  to  my  miud.  satisfactory  evidence  that  no  such  eflect  was 
intended."  ^  Speaking  of  the  first  copyright  law  passed  in 
IT^T  he  said  :  '*  Protection  Ia  the  avowed  and  real  purpose  for 
which  it  is  passed.  There  is  nothing  here  admitting  the  con- 
straction  that  a  new  right  is  created.  The  provision  in  no 
way  or  manner  de&1»  with  it  as  such.  It  in  no  manner  limits 
or  withdraws  frum  the  rigiit  any  protection  it  Iwfnre  had.  It 
is  a  forced  and  unreasonable  interpretation,  and  in  violation 
of  all  the  well-settled  rules  of  construction,  to  consider  it  as 
restricting,  limiting,  or  abolishing  any  pre-existing  right."" 


J  S  F«L  696. 

'Ibtd.  092.  "  In  corutrainfc  statutes," 
Mid  Mr.  Justice  Thompson,  "  ihr«« 
(MiinU  are  to  be  rrgnnliHl :  IIil'  olrl  Inir, 
tiiv  njiftchirf,  ind  the  rvniiily ;  nnit  ttiv 
ininitniLlloi)  ehouhl  be  nncti,  irp<i»iblf, 
to  suiiprnt  the  miscliief  and  idvRnuc 
tlwraoMdjr.  1  Bl.  Com.  87  ;  Buc  Abr. 
Sut.  I.  III.  31,  82.  An  nffirmative 
stAtulc  diiet  not  abmgalc  the  tnimmon 
law.  ir  «  thing  ia  m  coniinon  law,  « 
statute  cannut  restnio  it,  unless  it  be 
in  negatire  words.  Plow.  Com.  113  ;  '2 
but.  Com.  462  :  2  Mwon,  -161 ;  1  Imi t. 
Ill,  116;  10  Mod.  11B;  Bac.  Abr. 
Stat.  it.  WWre  a  alatuie  gireri  a  rem- 
tf  where  there  was  one  hy  tlie  oom- 
Inw.  and  does  not  inipl/  a  negati^'e 
thv  (.-omniiiri'law  reniiily,  thvi\-  will 
be  two  coni-urreni  remL^lic*.  In  such 
cue.  the  statute  remedy  is  aucumula- 
ti»e.  2  Burr.  WKJ-o ;  2  Inst.  a» ;  Com. 
DtfE ,  AciKHi  up«>n  Siaiuie,  C. 

"  Conthlering  (lie  conimnnlaw  right 
of  the  author  ealaUislied,  and  with 
Ihirsc  rali-s  o(  cousiriiiiii^  statutes  kept 
In  view,  1  proceed  to  the  cuiisidcTRlion 
of  ttw  acts  of  CongTMS. 

"  The  first  Uw  was  passed  in  the 
fear  171*0  (Ntury't  ed.  of  I<aws  of 
L'niled  t^tal«s,  vol.  i.  p.  \ii\.  and  is 
ratified  'An  Act  Tor  the  eiic<}ura|re- 
mtmt  of  Icanihid.  by  stcunny  tlie 
copies  cif  nmps,  charts,  and  books  to 
the  authors  and   proprlctora  of  such 


copies,  daring  the  timea  therein  tnen* 
tioned.' 

■'  The  first  section  declares,  ttiat '  the 
author  of  any  book  or  books  alreadj 
printed,  bi'ing  a  c-ili2ci>  of  the  Caited 
StAtL'S,  &e.,  ami  who  tinth  not  trans- 
ferred the  copyri({hl  to  any  oDwr 
pereon,  and  any  oIIipt  (lersan,  being  s 
citizen  of  tho  United  StJite*,  Ac,  who 
hath  purcliiiHe*)  or  legnUy  aoquired  tlie 
copyright  of  such  book,  in  onler  to 
print,  reprint,  publish,  or  rend  tlie 
same,  shall  ha»e  the  fofe  riijfit  and 
libcity  of  printing,  reprinttnir,  piibliih- 
ing,  and  rending  the  Banit->,li(>r  fouriuen 
years  Jrom  Oie  recorilhig  the  tilln  l/mrof 
in  the  clerk's  office,  as  hereiitnfter 
directed.'  The  liki:  provisiun  is  made 
with  respect  to  books  or  matiuttcripts 
not  printed,  or  thereafter  compuied. 
The  title  and  tills  section  of  ilie  act 
obviously  consider  and  treat  this  copy* 
right  ax  pmperty,  —  ioinctiiiitg  tluit  is 
enpahle  of  being  tniii»ferred ;  and  the 
riglit  of  the  aasi^noe  i»  protet'led 
etiaally  wiUi  lliat  uf  the  uulhur ;  and 
tlie  ubject  of  t1ie  act,  and  all  its  pro- 
vision*,  purport  Cu  be  for  teamn'j  the 
right.  rruIOfliuii  is  the  avowed  and 
real  puqiUKC  for  wiiiuli  it  »  pifise^xt. 
There  is  uulhing  here  arlmiiUng  Uie 
construrljon  tliat  a  new  right  La  cro- 
atcil.  The  provision  in  no  way  or 
tnjinner  deals  with  U  as  such.  It  in 
nu  mnuaLT  Umiu  or  withdraws  from 
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These  doctrines  were  also  maintained  with  dcaruess  and 
force  by  Mr.  Justice  Baldwin. 

"  ir  authors  Imd  not  u  rit'lit  of  property  by  the  couimou 
law,"  he  8ttid,  "  or  if  that  part  of  the  common  law  has  not 
been  adopted  here,  it  bocuiuca  a  matter  of  serious  inquiry 
what  tlie  public  and  the  profession  are  to  consider  as  evidence 
of  the  law,  and  the  rules  as  to  riglit  and  remedy  by  which 
other  property  in  to  be  governed.  If  the  judicial  hiatory  of 
the  law  cjf  copyriglit  does  not  establish  its  existence  indepen- 
dent of  statutes  in  Euglauii,  and  if  the  acts  of  Congreas  passed 
professedly  for  tlie  encouragement  of  learning^  by  securing  the 
copyriglit  of  authars,  is,  by  fair  construction,  an  abrogation  of 
the  common-law  riglit,  1  am  much  mistaken  if  the  opinion  of 
the  majority  of  the  court  in  this  case  dues  not,  in  its  conse- 
quences, open  a  now  epoch  in  the  history  of  our  jurisprudence. 
I,  for  one,  muHt  look  to  other  than  the  accustomed  sonrces  of 
information  to  Hnd  the  common  law,  to  new  tests  of  its  adop- 
tion licro,  and  new  rules  of  construing  statutes,  as  well  in  their 
eOect  on  the  pre-existuig  law  of  property  as  the  settled  prin- 
ciples by  wliicli  their  provisions  are  interpreted.  Tlicre  are 
none  more  aueient  or  sacred  tlmn  that  tbc  counnon  law  can  be 
altered  only  l)y  act  of  Parliament;  that  statutes  and  usages 
which  derogate  from  its  rules  shiill  Ih)  cunstiueil  strictly, 
and  not  be  extended  by  equity  beyond  their  words  or  neces- 
sary implication  ;  and  that  a  statute  which  gives  an  addi- 
tional remedy,  or  inflicts  new  penalties  and  forfeitures  for  the 
violation  of  a  right,  leaves  the  injured  party  the  option  of  ap{)eal- 
iug  to  the  statute  or  common  law  for  redress.  In  the  applica- 
tion uf  those  principles  to  the  acts  of  CoiigresH  on  ccipyriglit, 
there  con  be  found  no  one  provision  which  cither  professes,  or 


th«  right  my  protection  it  iM-'fure  liad. 
It  ]i  a  forced  atid  tinreasoDable  iiiier- 
prctMtion.  anil  in  riolmimi  of  nil  ttii 
ircll-settlv<l  niloi  uf  conBtniction,  to 
con»fd«r  it  us  restrict  in  ft.  limiting;,  or 
Hboliabing  any  pre  exintJiig  riglit. 
Ktaluteif  Are  nut  pivftuinin]  tn  iiinki> 
may  lUlcrnUtm  in  the  i-ontmni)  Inur 
l^irllicr  ur  utKerwisc  iIihci  tliv  act 
exprc«>iy  (Jeclur«».  And,  llitrerurv, 
whttn  Uie  act  Jj  general,  ttie  law  pre- 


luinefl  It  (lid  not  iiitond  to  make  any 
alUTAtion :  for,  if  siicli  wits  tlic  inlen- 
tion,  llie  legislature  wouki  have  to 
exprewwl  it.  U  M.hI.  148:  IW  Vin- 
Abr.  512,  Ktiit.  K.  ti,  pi.  IS  ;  and  livnco 
lliL' nile  KH  Iniil  ilotvc)  in  I'lowiK-ii.  If 
a  lliiiii;  is  At  (.ttiiLiiiDn  )hw,  a  statute 
L.*»tinr>t  rnitruin  it.uiilL-»i  it  be  in  tiegt- 
tiTv  wonli.  It  is  la  every  setiM  an 
affirmative  stiiiute,  and  doet  uot  abro- 
gate the  common  law."    S  I'et.  <iUl. 
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by  implication  can  be  construed,  to  alter  the  common  law. 
Tlieir  titles  and  enactments  are  affirmative  and  remedial  for 
the  security  of  the  right  of  property  in  authors."  ^ 

The  meaning  of  the  first  American  copyright  law,  therefore, 
as  construed  by  these  jurists,  was  the  same  as  tliat  of  tlie  first 
English  copyright  law  as  interpreted  by  the  Court  of  King's 
Bench  in  1769 ;  viz.,  th^t  it  did  not  create  a  right,  but  gave  a 
cumulative  security  or  protection  to  one  already  existing.  It 
did  not,  therefore,  abridge  the  ownership  of  literary  property, 
perpetual  under  the  common  law. 

The  Judgment  of  the  court,  as  has  been  seen,  was  based  on 
two  groundB:  1.  That  the  common  law  of  England  did  not 
prevail  in  the  United  States.  2.  That  in  England  it  had  been 
decided  that  the  common-law  property  in  published  works  had 
been  taken  away  by  statute.  The  first  position  rested  on  a 
foundation  of  sand,  which  has  since  been  swept  away.  "  The 
whole  structure  of  our  present  jurisdiction,"  said  Mr.  Justice 
Thompson  in  his  dissenting  opinion,  "  stands  upon  the  original 
foundation  of  the  common  law."  The  doctrine  is  now  well 
settled  in  this  country,  that  a  complete  property  in  unpublished 
works  is  secured  by  the  common  law.  This  was  admitted  by 
the  Supreme  Court  in  Wheaton  v.  Peters.  It  has  since  been 
repeatedly  affirmed  by  the  same  tribunal,  by  the  Circuit  Court 
of  the  United  States,  and  by  every  State  court  in  which  the 
question  has  been  raised.^  If  the  common  law  thus  prevails 
in  the  United  States  with  reference  to  unpublished  pro- 
ductions, there  is  no  principle,  independently  of  the  statute, 
by  which  it  can  lie  held  not  to  prevail  in  the  case  of  publislied 
works. 

The  controlling  question  in  Wheaton  v.  Peters  was  whether 
this  common-law  right,  after  publication,  had  been  taken  away 
by  the  statute  of  1790.  The  doctrine  had  been  settled  in 
England,  that  copyright  in  a  published  work  existed  by  the 

1  See  Mr.  Jastice  Baldwin'e  opinion  tliis  act  shall  extend  to  aflbct.  preju- 

in  the  separately  published  report  of  dice,  or  confirm  the  rights  which  any 

Wheaton  v.  Peters,  184,  \52.  person  may  have  to  the  printing  or 

1  See  poit,  p.  101.    The  statute  "  to  pultlishing  of  any  book  or  pamphlet  at 

promote  literature  "  passed  by  the  State  common  law,  in  cases  not  mentioned  ia 

of  New  York  in  1780  expressly  recog.  this  act."    2  Laws  of  New  York  [Jones 

nized  the  common-law  rights  of  authors  &,  Varick's  ed.,  1789),  8:20. 
Section  4  provided  "that  nothing  ia 
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common  law.     DooQldnon  v,  Becfcet  decided  simply  tlmt  thiBl 
right  !iad  been  taken  awny  or  superseded  in  England  by  the 
act  of  Anne.     But  this  statute  did  not  change  or  affect  the 
common  law  in  the  United  States,  for  the  obvious  reason  that 
the  statute  had  no  operation  here.   Whether  Congress  intended 
to  take  away  this  right,  wliother  the  statute  of  17JK)  could 
rightly  be  cmistrued  to  take  it  away,  was  an  open  qnesUon  in 
thla  country.     Had   the'^  court  recogntxed  this  as  the  jiivotal 
point  in  the  case,  and,  after  an  examiimtion  of  the  fundamen- 
tal principles  of  literary  property  and  the  rules  of  statutory^i 
construction,  not  less  thornugh  than  that  found  in  the  opinion^^f 
of  the  dissenting  judges,  had  reached  the  conclusion,  that  there 
was  no  right  in  a  published  work  except  that  secured  by  the 
statute,  tlio  judgiueat  would  still  be  0))en  to  criticism.     But 
in  holding  that  the  common-law  right,  if  it  existed  in  thin^H 
country,  had  been  taken   away  by  statute,  tlie   court  simply^^ 
followed  the  doubtful  and  dispiiled  precedent  of  the  House  of 
Lords,  without  testing  its  soundness.     The  judges  in  the 
minority  grounded  their  opinions  on  fundamental  principleR, 
which  are  not  shaken  by  any  reasoning  to  he  found  in  the 
opinion  of  the  court.     These  considerations  deprive  Wheatoi 
»,  Peters  of  much  of  its  weight  as  an  authority. 

The  main  qncatton  decided  by  the  Supremo  Court  in  1) 
liaa  not  since  been  brought  before  that  tribunal ;  consequently, 
the  judgment  of  that  year  liaa  continued  to  represent  the  lai 
in  this  country. 

The  law  which  for  a  century  has  denied  to  men  of  letters  ii 
England  and  America  the  full  fruits  of  their  labor  has  groi 
out  of  the  groundless  theories  of  one  man  ;  and  these  orig-^ 
inatcd  not  ivlih  the  judge,  but  with  tlie  advocate.     As  a  lawyer, 
Joseph  Yates  had  been  retained  in  the  first  controvci-sy  thai 
arose  in  an  English  court  of  law  under  the  statute  of  AnneJ 
and  argued  in  vain  to  establish  the  theory  that  copyright  vri 
a  monopoly.'     If  a  decision  had  been  reached,  this  plea  wnuM 
doubtless  have   rec<;ived  from  the  court  a  condemnation  so 
unanimous  and  decided  as  to  have  destroyed  all  hope  of  its 
success  thereafter.     Unfortunately,  however,  this  opportunity 


1  Tonwri  v.  Collins,  1  W.  Bl.  S3U 
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was  not  giTen  to  the  court,  and  when  the  question  was  next 
brought  before  the  King's  Bench,  Josepli  Yates  was  one  of 
the  judges,  and  reiterated  the  same  arguments  ou  the  bench 
that  he  liad  offered  at  the  bar. 

Courts  are  too  often  the  slaves  of  precedent.  Too  often  do 
tbej  use  a  foundation  already  prepared,  without  examining  its 
strength,  rather  than  build  a  new  one  ;  too  often  do  they  follow 
a  decision  without  questioning  its  validity.  Tims,  an  unsound 
law  rooted  in  our  jurisprudence  may  prevail  for  generations. 
A  more  marked  illustration  of  this  evil  can  nowhere  be  found 
than  in  the  judicial  history  of  copyriglit  in  England  and 
America  during  the  past  century.  The  fundamental  principles 
governing  literary  property  were  never  more  thoroughly  ex- 
amined than  by  the  judges  of  the  King's  Bench  in  1769. 
They  based  their  judgment  on  a  foundation  of  rock.  That 
foundation  was  afterward  rejected  by  the  House  of  Lords,  who 
selected  one  of  sand.  The  wisdom  of  this  change  has  since 
been  assumed  by  the  majority,  not  proved.  No  court  has  since 
gone  back  of  that  decision,  or  tested  its  soundness.  It  has 
ruled  the  courts  of  two  nations  for  a  century.  Tlie  rock  foun- 
dation of  1769  is  hidden  with  sand  and  drill;  its  strength, 
known  only  to  those  who  dig  below  the  surface.  When  the 
British  Parliament  was  asked  (1837-42)  to  throw  around 
literary  property  the  same  protection  given  to  every  other 
Bpecies,  the  reply  was :  **  The  House  of  Lords  has  declared 
that  in  published  books  there  are  no  rights  except  what  the 
legislature  may  choose  to  give."  When  the  House  of  Lords, 
in  1854,  sitting  as  the  highest  court  known  to  English  law,  was 
advised  to  recognize  the  full  rights  of  the  author  to  the  fruits 
of  his  labor,  it  followed  the  precedent  of  1774.^  When  the 
Supreme  Court  of  the  United  States  was  urged,  in  1834,  to 
rise  above  precedent,  and  to  found  its  judgment  on  the  universal 
principles  of  property,  the  majority  declared  that  the  law  of 
literary  property  had  been  settled  since  1774.^ 

The  anomaly  of  the  present  law  of  copyright  is  apparent  to 
many  thoughtful  persons.^    Literary  productions  are  the  one 

'  Jerrys  v.  Boosey,  4  H.  L.  C.  815.     "  Literary  property  is  the  lowest  in  the 

'  Wheaton  v.  Peters,  8  Pet.  691.  market.    It  is  declared  by  tlie  law  only 

>  Tliia    bu    been  pointed    out  by     eo  many  years'  purchase,  after  wliich 

Hood   with  no  lesa  truth   than   wit.    the  private  right  becomes  coninion; 
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great  Species  of  property  wliicli  tlte  lav  has  left  without  that 
protection  to  which  it  is  entitled.  Even  to  inventions  a  protec- 
tion is  guaranteed  by  the  United  States  which  is  denied  to 
literature  ;  for  aur  laws  malce  no  distinction  Imtween  a  native 
and  a  foreign  applicant  for  a  patent,  while  the  works  of  a  forcign 
author  are  laid  open  to  piracy.  The  mnnufactnrers,  formers, 
and  manual  lahorers  of  England  and  the  United  States  toil  in 
Ihe  confidence  that  the  fnii(«  of  their  industry  will  be  protected 
and  shielded  for  their  children  by  the  same  law  that  defends 
their  lives  and  liberties.  The  maker  of  a  piece  of  cloth,  a  box, 
a  wagon^  or  a  house,  has  t)ierein  a  title  whose  duration  is  not 
limitetl.  His  pro[)crly  is  protected  because  it  is  the  product  of 
liis  labor.     But  time  and  money  spent  in  producing  a  work  of 


Aiitl,  in  tlip  mvAii  true,  thecstNtc  bt-iiig 
nutorinnslj''  infesteil  with  pc«n:lier&,  is 
M  retiiHrknbly  unprotccli-d  by  ^nmc- 
Inwe.  An  aullior'a  wir)|tcd  tJiou^Lu, 
though  kid,  hscclipd,  bred,  anil  fed 
wiiliin  hU  own  domniu,  are  LetiB  IiJb 
pro[>erty  tlian  in  the  liird  of  p!i!t»a^e 
that  of  llie  lord  ot  llic  itmiior  on  vrlius« 
•oil  it  may  liappcn  to  alight.  An 
iiuthor  cannot  employ  an  armod  keeiK-r 
to  protect  h']»  prMi-rvH;  he  cannot 
Apply  to  a  piiultr  to  nrresl  Ihe  animals 
that  treapaaa  on  hia  gruiiiid* ;  nuy,  he 
Caiiiiut  even  mil  i»  a  t.'umrn<>n  conila- 
blc  to  protect  his  purse  on  the  kind's 
hiflrhway  I  1  hava  had  tliouyliw  niy- 
•elf  of  fteeklng  the  «ld  of  a  pulii-einnii, 
but  euiirisul  Icurried  in  tlie  law  liiine 
dittauaded  me  troin  aiieh  a  onune : 
tliere  was  no  y-y  of  dvfeiidinfc  iny»elf 
from  Uiepcliy  thief  but  by  piukiiig^  my 
own  pocket!  Thm  1  hare  been  coni- 
pelleil  to  oee  my  own  nanio  atuched  to 
catehpenny  works,  none  of  niiiH-, 
liawkeil  about  by  placard  men  in  the 
street:  J,  who  deieat  the  pniilng  ayt- 
tern,  hav«  apparently  Wen  guilty  of 
the  (crou  forwardneu  of  walkinR  Ihe 
pavcmi-nt  by  proxy  for  admirers,  like 
the  dug  Bashaiv  I  I  have  btvit  made, 
Dominnlly,  to  ply  at  Btagc  i-oat-li  win- 
duwi  with  my  wnn'«.  like  biaai-  Jacotii 
with  lliri  cheap  peticUs,  ntid  Jaeob 
Inaac's  witli  hia  cheap  fienkilires  to 
I'ttt  litem  Willi ;  aiiit  witiiout  redreu. 


Pot  whether  I  had  yd»i-ed  myelf  tn 
the  hands  of  the  law,  i^r  taken  the  law 
in  my  o\rn  hnttds,  as  any  bumpkin 
lu  a  bam  knuwf,  there  ia  nothing  ta 
be  thraahvd  out  of  a  man  of  iiraw. 
Now,  with  all  humility,  if  my  pour 
name  \m  any  recommendation  of  a 
book,  1  conceive  I  am  entitled  to 
re*orre  it  for  my  own  bent'lit.  What 
say*  the  proverb  *  '  When  your  name 
ia  up,  you  may  lie  abed.'  But  what 
nnyn  liielaw;  —  at  least,  if  Ihe  owner 
of  the  name  hi*  ini  anlhur  ^  Why,  thnC 
any  one  may  steul  his  bed  rnitn  under 
hitn.  and  kII  it;  that  is  to  say,  hii 
rt-putaiion,  and  Ihe  revenue  which  it 
niAy  bring. 

"  In  Ihe  mean  time,  for  other  eir^ei 
fmuds  there  is  a  summary  pnioesa.  The 
vender  of  a  flusli  wateli,  or  a  raxor 
'made  to  sell.'  tliougli  he  nppropriatei 
no  Dtaker'a  name,  is  leiietl  without 
ceremony  by  A  1,  carried  before  B  2, 
and  committed  to  C  S,  u  regiilariy  la 
a  L-hil'l  III1UH  throiit;))  iu  alphabet  and 
niiiiienition.  They  have  delVnuded  tlie 
public,  forsooth,  and  the  public  has  iia 
prompt  rem«Iy ;  but  for  the  lilerary 
man,  thus  doubly  robbed  of  his  niuiiey 
and  his  reputation,  what  ia  hia  r»ilrea* 
but  by  injunction,  or  netion,  A^AinAl 
walking  shadows'  —  a  truly  homuD"- 
pathlc  rt'uiedy.  which  preiemlfi  tn  cure 
!>>'  aggravating  tli«  diseaee."  U  llowj't 
Work*  (10  Tols.  London),  8ttl. 
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literatare  capable  of  doing  good  to  men  through  all  coming 
time,  give  to  the  producer  no  title  beyond  a  brief  term  of  years. 
If  Tennyson  or  Darwin,  EmerBon  or  Worcester,  had  spent 
their  lives  in  making  bricks,  digging  for  gold,  or  hunting  for 
diamonds,  no  English  law  would  deny  them  everlasting  title  to 
the  products  of  their  industry. 

The  law  which  puts  an  arbitrary  terminus  on  the  owner- 
Bhip  of  literary  property  is  the  same  in  principle  with  one  that 
would  abridge  tlie  farmer's  riglit  to  his  orchards  and  grain- 
fields.  If  there  were  the  remotest  danger  that  this  principle 
would  ever  be  applied  to  material  possessions,  every  English 
tongue  would  clamor  for  a  new  Magna  Charta.  Its  actual  appli- 
cation would  raise  every  Saxon  hand  in  rebellion.  And  yet, 
for  a  century,  the  same  principle  has  been  applied  with  impunity 
to  a  species  of  property  no  less  valuable,  no  less  inviolable.^ 
To-day  the  English  nation  says  to  its  greatest  poet:  "Queen 
Mary  shall  be  youre  for  forty-two  years,  and  no  longer."  If 
the  same  genius  had  made  a  beer-barrel,  his  title  to  it  would 
run  against  all  future  time.  To  take  from  one  and  give  to  all 
is  not  less  communism  in  the  case  of  literary  property  than  it 
is  in  that  of  any  other  kind  of  property.  There  is  still  too 
much  truth  in  Thomson's  words :  — 

**  Ib  there  no  patron  to  protect  the  Muse, 

And  fence  for  her  Paroassas*  barren  soil? 
To  every  labor  its  reward  accrues, 

And  they  are  sure  of  bread  .who  swink  and  moil : 
Bat  a  fell  tribe  the  Aonian  hive  despoil, 

As  ruthless  wasps  oft  rob  the  painful  bee ; 
Thus  while  the  laws  not  guard  that  noblest  toil, 

Ne  for  the  Muses  other  meed  decree, 
They  praised  are  alone,  and  starve  right  merrily." 

During  this  century,  the  progress  in  legislation  has  been 
steady  toward  a  juster  recognition  of  the  rights  of  authors.  In 
England,  the  absolute  duration  of  copyright  has,  by  two  extcn- 

'  "We  should  be  all  shocked  if  the  possibility  of  their  invoking  the  aid  of 

Iiw  tolerated  the  least  inrasion  of  tlie  the  laws."    Ueport  in  favor  of  interna- 

rights  of  property  in  the  case  of  mer-  tiooal    copyriglit,    Bubmittt.>il    to     the 

clwodiae;   wliilst  those  which  justly  United  Sutes  Senate  by  Henry  Clay, 

belong  to  the  works  of  authors  are  ex-  in  1837.     2  Senate  Documents,  24th 

powd  to  daily  vioUtion,  without  the  Cong.  2d  Seis.  (188&-87],  Kcp.  No.  179. 
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Biona,  been  made  tliroe  Hmes  greater  than  it  waa  liefore  1814. 
The  exclusive  right  of  draniatisia  and  coini>o8er»  to  represent 
their  productions  on  tlte  8tnge  has  been  recognized  and  pro- 
tected by  HtAtute.  Statutory  protectioji  has  been  provided  for 
works  of  art.  Foreign  authors  and  drainati8ts  have  been  ad- 
mitted to  the  privileges  of  the  English  laws.  The  nation  is  now, 
douhtlcBS,  on  tlie  eve  of  anollier  important  advance  toward  a 
big]ier  recognition  and  better  protection  of  property  in  intel- 
lectual jimdnctions.  The  Royal  copyright  commissioners, 
wliose  report  was  submitted  to  Parliament  in  June,  1878, 
recommend  tliat  the  duration  of  copyright  be  enlarged ;  that 
all  works  be  efieclively  protected  againxt  piratical  translation, 
abridgment,  and  drumatiza.tion  ;  and  that  the  same  privileges 
provided  for  Englishmen  be  given  to  foreign  authors.  The 
International  Literary  Congress,  which  wan  called  togetlicr  by 
the  Soci^t^  det  Gens  de  LeUret  dt  iVdnctf,  and  met  in  Paris  in 
June,  1878,  under  tlie  presidency  of  Victor  Hugo,  aflinncd  the 
principle  that  tiic  right  of  an  author  to  his  intellectual  pi'oduo- 
tions  is  a  species  of  property  whose  ownership  is  unlimited  in 
duration,  and  declared  that  in  all  countries  better  protection 
nhould  be  provided  for  the  fruits  of  literary  labor.  Similar 
good  signs  are  to  be  found  in  the  judicial  treatment  of  (piea- 
tions  relating  to  copyright.  While  anthora  have  anfiercd  much 
from  narrow  and  unsound  decisions,  there  are  many  recent 
cnsca  in  which  the  courts  have  risen  tn  a  high  level  in  deter- 
mining rights  of  literary  property,  and  there  arc  indications 
that  such  rights  will  be  belter  underi^tood  and  recognized  in 
the  future  than  they  have  been  in  many  instances  in  the  past. 
The  progress  of  legislation  and  jurisprudence  is  constantly 
ujiroutiiig  bad  laws.  The  light  of  to-day  shows  the  mistakes 
of  yesterday.  The  errors  of  tu-day  will  I*  exposed  by  the  en- 
lightenment of  to-morrow.  Progress  is  fatal  to  wrong.  Time 
alone  will  show  whether  the  grand  principles  governing  literary 
property  so  well  expounded  by  Lord  Mansfield  and  other  great 
jurists  will  again  prevail;  whether  the  judgment  proclaimed  by 
the  Court  of  King's  Bench  in  17G9  will  again  he  rccogniKcd  as 
the  Inie  law ;  whether  the  truth  will  again  become  clear  to  all, 
as  it  was  to  Mr.  Justice  Thompson  when  he  said, "  Every  priu- 
ciptc  of  justice,  equity,  morality,  fitness,  and  sound  policy,  coa* 
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cnrs  in  protecting  the  literary  labors  of  men  to  the  same  extent 
that  property  acquired  by  manual  labor  is  protected ;  "  ^  and  as 
it  was  to  Mr.  Justice  Baldwin  when  he  maintained,  that  "to  place 
the  proprietors  of  literary  property  on  a  worse  footing  in  courts 
of  equity  than  the  owners  of  other  property  would  not  only  be 
subversive  of  all  principles  of  justice,  but  in  direct  repugnance 
to  tlie  spirit  of  the  Constitution  and  laws."  *  But,  until  these 
things  shall  come  to  pass,  an  inriolable  right  will  be  denied  to 
men  of  letters.^ 


1  Wheaton  r.  Felert,  8  Pet.  672. 

*  See  opinion  of  Mr.  Justice  Bnld- 
wId,  in  the  sepmrately  published  report 
Df  Wheftton  r.  Petera,  184, 189. 

'  "  We  »re  flurprised  at  the  unde- 
flned  state  of  property,  in  tlioae  early 
■tages  of  society,  when  piracy  is  cod- 
iidered  a  noble  employment,  fit  to  be 
extolled  by  bards ;  bat  we  must  not 
forget  that  there  are  rights  of  property 
to  this  d*y  unacknowledged,  whivh 
future  generations  will  consider  as 
sacred  •■  we  do  thou  acknowledged 
oentnriea  ago.  Becanie  there  was  no 
copyright  in  early  times,  —  because 
there  were  no  books,  or  books  did  not 
yield  any  jnoflt  to  make  copyright 
worth  any  thing,  —  it  is  believed  by 
many,  to  this  day,  that  copyright  is  an 
iorented  thing,  and  held  as  a  grant  be- 
stowed by  the  mere  grace  and  pleasure 
of  society;  while,  on  the  contrary,  the 
light  of  property  in  a  book  seems  to  be 
dearer  and  more  easily  to  be  deduced 
from  absolute  principle  than  any  other. 
It  is  the  title  of  actaat  production  and 
of  preoceupancy.  If  a  canoe  it  mine 
bennse  I  made  it,  shall  not  that  be 
mine  which  I  actually  created,  —  a 
eotnposition  1  It  has  been  asserted 
that  the  author  owes  his  ideas  to  soci- 
ety; therefore,  he  has  no  particular 
right  In  them.     Does  the  agriculturist 


not  owe  his  ideas  to  society,  present 
and  past?  Could  lie  ^t  a  price  for  hia 
produce  except  by  society?  But  a 
work  of  compilation,  it  is  objected,  is 
not  creation  or  invention.  In  the  form 
in  which  it  is  presented,  it  is  invention. 
The  ideas  thus  connected,  though  they 
are,  separately,  common  stock,  like  the 
wild  pigeons  flying  over  my  farm,  are 
the  compiler's,  are  preoccupied  by  him, 
and  belong  to  him  in  their  present 
order  and  arrangement.  The  chief 
difficulty  has  arisen  from  the  fiict  that 
ideas  thus  treated,  thrown  into  a  book, 
had  for  a  long  time  no  moneyed  value 
to  be  ex  pressed 'numerically,  and  that 
copyright  has  therefore  not  the  strength 
of  antiquity  on  its  side.  ...  It  strikes 
every  one  nowadays  as  very  barbar- 
ous, that  in  former  times  commodities 
belont;iug  to  any  foreign  nation  were 
considered  as  good  prize  ;  yet  we  allow 
robbing  in  the  sliape  of  reprint,  to  the 
manifest  injury  of  the  author.  The 
flour  raised  in  Pennsylvania  has  full 
value  in  Europe,  tod  is  acknowledged 
as  private  property  ;  but  the  composi- 
tion of  a  book,  the  production  of  which 
has  co«t  far  more  pains,  is  not  consid- 
ered as  private  property."  Lieber,  2 
Political  Etiiica  (Woolsey's  ed.  Phila. 
1875),  121. 
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The  history  of  literary  property  in  England  may  be  traced 
with  satisfactory  precision  through  this  and  the  preceding  cen- 
tury; but  beyond  that  the  recorded  facts  are  of  doubtful  im- 
port, and  their  interpretation  has  given  rise  to  conflicting 
opinions.  It  has  been  claimed,  that  since  tlie  introduction 
of  printing  into  England,  in  the  latter  half  of  the  fif- 
teenth century,  the  right  of  publishing  and  selling  a  literary 
production  has  existed  as  a  species  of  property.^  Tliere  is, 
however,  no  direct  evidence  that  copyright  was  recognized  by 
the  law  as  a  species  of  private  property  before  1558.  In  1534, 
Henry  VIII.  granted  to  the  University  of  Cambridge  the  right 
of  printing  certain  books,  in  which  the  crown  claimed  a  pre- 
rogative right.^  Afterward,  patents  cum  privilegio  were  granted 
to  individuals.  From  the  middle  of  the  sixteenth  to  the  close 
of  the  seventeenth  century,  numerous  decrees,  ordinances,  and 
acts,  relating  to  the  publication  of  boolts,  were  passed  ;  but  what 
was  their  relation  to  literary  property,  or  their  effoct  upon  the 
rights  of  autliors,  cannot  be  determined  with  precision. 

Decrees  were  promulgated  by  the  Star  Chamber  in  1556, 
1585,  1623,  and  1637,  regulating  the  number  of  presses  and 
the  manner  of  printing  throughout  the  kingdom,  providing  for 
the  licensing  of  printing,  and  prohibiting  the  publication  and 
importation  of  unlicensed  books.^    Ordinances  and  acts  for 

1  The  date  of  the  introduction  of  ^  Baskett  v.  University  of  Cam- 
printing  into  England  tins  been  a  sub-  bridge,  1  W.  Bl.  106. 
ject  of  dispute.  According  to  tti'e  gen-  '  In  1666,  bj  a  decree  of  the  Star 
erally  received  account,  tlie  art  was  Chamber,  it  was  forbidden,  among  other 
brought  from  Holland  b;  John  Caxton,  tilings,  to  print  contrary  to  any  ordi- 
about  1471 ;  but  it  haa  also  been  claimed  nance,  prohibition,  or  commandment  in 
to  have  been  first  practised  at  Oxford,  any  of  the  statutes  or  laws  of  the 
Id  1468.  realm ;    or  in  any  injuoction,  lettert- 


^ 
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like  purposes  were  passed  by  Parliament  at  various  times  from 
1643  to  1692. 

Tliese  decrees  and  ordinances  have  occupied  a  prominent 
place  in  the  controvei"sy  concerning  literary  property,  and  have 
been  cited  by  high  authorities  as  showing  that  the  property  of 
an  author  in  bis  book  was  recognized  and  protected  during  this 
period  as  a  common-law  rigbt.  But  whatever  benefit  they 
may  have  been  to  authors,  by  affording  additional  protection  to 
their  productions,  either  fully  or  in  part,  their  primary  and 
chief  object  was  the  regulation  of  the  press  for  political  and 
ecclesiastical  purposeB.  Every  reader  of  Englisli  history 
knows  to  what  unwarrantable  extremes  the  crown  went  during 
this  period  iu  preventing  the  liberty  of  the  press,  and  to  what 
a  despotic  censorship  all  publications,  and  especially  those  re- 
lating to  politics  and  religion,  were  subjected.^    The  declared 


pfttent,  or  oHinancei  let  forth  or  to  be 
■et  forth  bj  the  queen's  grant,  com- 
mtMion,  or  aatliorit^.  By  another  de* 
ore,  dated  June  28,  1585,  every  book 
waa  required  to  be  licensed,  and  all 
persons  were  prohibited  from  printing 
"  anj  book,  work,  or  copy  against  the 
fi>nn  or  meaning  of  anv  restraint  con- 
tained in  any  statute  or  laws  of  this 
realm,  or  in  any  ii^unction  made  by 
her  Majesty  or  her  Privy  Council;  or 
against  the  true  intent  and  meaning  of 
■ay  letten-patent.commisiions.or  pro- 
hibitjona  under  the  great  seal ;  or  con- 
trary to  any  allowed  ordinance  set 
down  for  the  good  government  of  the 
Sutionera'  Company."  In  1023,  a  proc- 
lamation was  issued  to  enforce  this  de- 
cree; retnting  that  it  had  been  evaded, 
among  other  ways,  "  by  printing  be- 
yond sea  such  allowed  books,  works,  or 
writing!  aa  have  been  imprinted  within 
the  malm  by  such  to  whom  the  sole 
printing  thereof,  by  letters-patent  or 
lawful  ordinance  or  autliority,  doth  ap- 
pertain." Id  1587,  the  Sur  Chamber 
again  decreed  that  "  no  person  is  to 
print  or  inaport  (printed  abroad)  any 
book  or  copy  which  the  Company  of 
Sutioners,  or  any  other  person,  hath  or 
•hall,  by  any  letters-patent,  order  or 
cntranue  intheirregister  book,orother- 
wiae,  hare  the  right,  privilege,  author- 


ity or  allowance,  solely  to  print"  4 
Burr.  2812.  For  the  "  rule*  and  ordi- 
nances made  and  set  forth  by  the  Arch- 
bishop of  Canterbury  and  I^ords  of  the 
Privy  Council  in  the  Star  Chamber, 
for  redressing  abuses  in  prinlinft,"  see 
Slrype's  Life  of  Archbishop  Whitgift, 
Appendix  No.  xxiv. 

'  "  It  is  natural  to  suppose  that  a 
government  tliue  arbitrary  and  vigilant 
must  have  looked  with  extreme  jeal- 
ousy on  the  diffusion  of  free  inquiry 
through  the  press.  The  trades  of 
printing  and  bookselling,  in  fact, 
though  not  absolutely  licensed,  were 
always  subject  to  a  sort  of  peculiar 
superintendence.  Besides  protecting 
the  copyright  of  authors,  the  council 
frequently  issued  proclamations  to  re- 
strain the  importation  of  books,  or  to 
regulate  their  sale.  It  was  peniil  to 
utter,  or  so  much  as  to  possess,  even 
the  most  learned  works  on  the  Catholic 
side;  or,  if  some  connivance  was  usual 
in  favor  of  educated  men,  the  utmost 
strictness  was  used  in  suppressing  that 
light  infantry  of  literature, —  the  smart 
and  vigorous  pamphlets  with  which 
the  two  parties  arrayed  against  the 
church  assaulted  her  opposite  flanks. 
Stow,  tlie  well-known  chronicler  of  Kng- 
land,  who  lay  under  a  suspicion  of  an 
attachment  to  popery,  had  his  library 
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purpose  of  the  Statioiiera*  Company,  chartered  by  Philip  and 
Ifary  in  1556,  was  to  prevent  the  propagation  of  the  Protestant 
Reformation.     After  reciting  tliat  several  seditions  and  hereti-^^J 
cqI  bookB,  both  in  rhymes  and  tracts,  were  daily  printed,  re«^H 
newing  and  Bprcadinir  great  and  detestable  heresies  against  tho 
CathuUc  doctrine  af  the  Holy  Mutlier  Churcli,  tlie  clntrter  pro- 
Tided  for  the  suppression  of  this  evil  by  conatituting  uinety- 
aoven  uamcd  persons  an  incorporated  society  of  the  art  of  a        i 
Btalioner,  and  ordered  tliat  no  person  not  a  mcmljcr  of  this 
society  slirmld  practise  the  art  of  printing.     The  mai^ter  and  ^i 
wardenH  of  the  society  were  em|>owered  to  searcli,  seize,  and^^f 
burn  all  prohiljiCcd  books,  and  to  imprison  any  person  found  ^* 
exercising  the  art  of  printing  withnnt  authority.^     From  1556  ^j 
to  1641,  the  crown  exercised  over  tlie  press  au  unlimited  aa^^f 
thority,  which  was  enforced  by  the  summary  powers  of  search, 
confiscation,  and  imprisonment  given  to  the  Stationers'  Com- 
pany, and  by  the  iiUxr  Chamber,  whose  jurisdiction  was  then 
supreme. 


icaiTlic<1  by  wnrr«iit,  nml  his  iinUwrul 
bookt  (liken  hwav  ;  teveral  of  wlik-)i 
voro  biic  imitrri«l«  for  liii  hii<inry. 
Wliitiri/t,  in  thip  as  in  every  oilier 
Kspevt,  •i;)(rnriitoi)  tlie  rigiir  of  prt*- 
ceilinn;  tim««.  At  liiw  itiNlJ^tilirm.  Hiv 
Star  ClintEihcir,  lfiS6,  jiuljliiiicd  onlt- 
DUices  for  the  repiiliition  of  the  presi. 
The  prefiife  to  these  reciiei  'enorml- 
tie«  urid  iit)U»cii  of  disorJorly  jiertoiu 
profeMiDg  tUc  art  of  printing  and  sell- 
ing books'  tu  Imvc  mure  nml  more  in- 
crcasei),  hi  ipite  of  tlte  on)hiiinc4,'«  nindc 
AgaiiiM  tliein,  whtcli  it  Hltriltntcs  lo 
the  iDti'Ieiiuacy  of  the  ponslirei  hither* 
to  irflicipcl.  Kvery  printer,  therefore. 
U  enjuinei)  to  certify  liia  pre^acs  to  the 
Stationers'  Compiiny,  an  p«in  of  hav- 
ing them  ilefnL-c<),  ani]  siifftring  a 
jTMir'a  'impriionm«nt.  None  to  print 
at  all,  under  Bimilxr  pcnahiea.  except 
In  London,  and  one  in  exeh  of  the  two 
anivprsitieo.  No  printer  who  has  (inly 
set  op  his  Irnde  within  six  innnlliti  to 
exervt»e  it  any  loriKvr,  nor  any  lo  hpRin 
It  In  future  luitil  the  excesnire  niulti- 
indei  of  printer!  be  tlmiini-'heil  and 
bmuftht  lo  such  a  number  as  tlic  Arcli. 
liistiop  of  (.'anterbury  and  Btaltop  of 


f/indoTi  for  iho  time  beini;  shall  llifnk 
contenient ;  liut,  whenever  any  addi- 
tion lo  the  number  of  muster  printers 
shall  be  required,  the  Stationerji'  Cora- 
pniiy  ahull  seleet  projier  [wrHonn  lo  u 
llial  Cftllii)^,  with  llie  appnilintion 
lti('eei.-)e«iaslii.'nl  (.'ixuniisviuncr*.  NniHi 
lo  priiiC  any  book,  mnlier,  or  tlihig 
wlinlaoerer,  until  it  shall  hare  been 
first  seen.  peruBe<l.  and  allowed  by  tb« 
Arcliliiiihop  nf  Canierbiiry  or  Bishop  of 
LoikIuti,  except  the  qiieen's  printers, 
who  stLall  require  the  lii*ef>»e  tinly  of 
the  eitief  justii-es.  Kvery  oiiu  selling 
bn()ka  printed  CDnlniry  lo  the  inient  0^ 
thin  ordiiianrx-  to  sulTer  tliri?e  mimih 
iuipriioiimeiit.  The  Siatton[*rs'  Com- 
pany empotrerod  to  search  lioui^es  and 
iltopa  of  printers  and  booksellera,  and 
lo  seize  all  hunks  printed  in  coniravm- 
tinii  of  this  onlhiartce,  lo  destroy  and 
deface  the  preswa,  and  to  arrest  and 
bring  before  tlie  coundl  tlio«e  who 
shall  hiive  nfTended  therein."  Ilallam, 
I  Const,  llist.  (3  fola.,  London), 
See  als^i  vol,  iii.  p.  2, 

'  Maugham,    I^aws    of    Lit.  Prop. 
(London.  l&i<J)  12. 
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The  despotic  decrees,  which,  for  more  tlian  three-quarters  of 
a  century,  had  served  to  coutrol  the  press,  expired  with  the 
abolition  of  the  Star  Chamber  in  1641.  But  their  spirit  and 
worst  features  were  revived  by  various  ordinances  passed  by 
Parliament  during  the  next  half  century,  wliich  likewise  had 
for  their  main  object  the  censorship  of  the  press.  Such  were 
the  ordinances  of  1643, 1647, 1649,  and  1652.1 

The  Licensing  Act  of  Charles  11.,^  passed  in  1662,  is  often 
cited  as  a  marked  recognition  of  the  rights  of  authors  in  their 
literary  property.  But,  like  all  the  preceding  enactments,  it 
was  aimed  directly  and  chiefiy  at  the  press.^  Its  preamble  and 
provisions  disclose  the  same  tyrannical  purposes  that  are  so 
prominently  indicated  in  the  earlier  ordinances.^  In  the  spirit 
of  the  Star  Chamber  decrees,  it  ordered  that  no  person  should 


1  Tbe  ordinance  of  1648.  a  12,  re- 
dted  in  iu  preamble  that  "  dirers  f^ood 
radeis  hare  been  tatelj  made  hy  both 
HoBiea  of  Parliament  for  auppresitng 
the  great  late  abusea  and  fnequent  dia- 
ordm  in  printing  many  false,  foiled, 
■candalous,  aeditioua,  libellous,  and  un- 
licensed papera,  pamphlets,  and  books, 
to  the  great  defamation  of  religion  and 
gOTeniment."  It  then  ordered  that  no 
book,  pamphlet,  or  paper  be  printed  or 
■old,  anless  first  approved  and  licensed 
by  persons  appointed  for  this  purpose 
by  Parliament.  To  enforce  this  pro- 
risioD,  the  master  and  wardens  of  tJie 
Stationers'  Company,  and  otlier  desig- 
nated persona,  were  authorized  and  re- 
qaired  to  search  for  and  seize  unli- 
censed printing-presses  and  scandalous 
or  unlicensed  papers,  pamphlets,  or 
books ;  to  arrest  the  authors  and  print- 
ers; and,  "in  case  of  opposition,  to 
break  open  doors  and  locks." 

Of  similar  import,  and  for  the  same 
primary  purpose  of  controlling  the 
press,  were  the  ordinances  of  1647.  c. 
96,  1649,  c.  60,  and  1652,  c.  84.  Sco- 
bell's  Acta. 

s  13  &  14  Car.  IL  c.  88.  Keble's 
Statutes  at  Large,  1250. 

>  Indeed,  wbile  the  bill  was  pending, 
tbe  king  sent  a  special  message  to  the 
Mouse  of  Commons,  saying  that  the 
passing  of  the  act  was  necessary  to 


the  peace  of  the  kingdom,  aa  the  exor- 
bitant liberty  of  the  press  had  been  a 
great  occasion  of  tlie  late  Rebellion, 
and  the  schisms  in  the  church ;  and 
urging  the  House  "  to  give  a  speedy 
dispatch  to  tliat  Ull."  8  Commons' 
Journal,  426. 

*  What  could  be  more  in  harmony 
with  the  spirit  of  the  Star  Chamber 
proceedings  than  its  preamble  I 

'*  Whereas  tlie  well  government  and 
regulating  of  printers  and  printing- 
presses  is  matter  of  public  care  and  of 
great  concernment,  especially  consid- 
ering, that,  by  the  general  licentious- 
ness  of  the  late  times,  many  evil-dis- 
posed persons  have  been  ena>uraged 
to  print  and  sell  heretical,  schi»matical, 
blasphemous,  seditious,  and  treasonable 
books,  pamphlets,  and  papers,  and  still 
do  continue  such  their  unlawful  and 
exorbitant  practice,  to  the  high  dis- 
honor of  Almighty  God,  the  endanger- 
ing the  peace  of  these  kingdoms,  and 
raising  a  disaffection  to  his  most  ex- 
cellent Majesty  and  his  government; 
for  prevention  whereof,  no  surer  means 
can  be  advised  tlian  by  reducing  and 
limiting  the  number  of  printing-presses, 
and  by  ordering  and  settling  the  said 
art  or  mystery  of  printing  by  act  of 
Parliament,  in  manner  as  hereinafter 
is  expressed." 
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presume  to  print  **anf  heretical,  seditious,  sctiiitmatical,  or 
offensive  books  or  pamplilets,  wlierelu  any  doetririe  or  opinion 
simll  bu  Ui^iierttid  or  iiiaintainud  wliicli  is  contrary  to  Ihc  Cliris- 
iiaii  faith,  or  the  doctrine  or  discipline  of  the  Churcli  of  Eng- 
land, or  which  sliall  or  may  tend  or  \>e  to  the  scandal  of  religion 
or  the  church,  or  the  government  or  governorti  of  the  church, 
Btfite,  or  commonwealth,  or  of  any  corporation  nr  particular 
person  or  persons  whatever."  It  then  prohibited  tlie  publica- 
tion of  unlicensed  books,  prescribed  rognlationfl  as  to  printing, 
and  empowered  the  king's  messengers,  and  the  master  and 
wardens  of  the  Stationers'  Company,  to  seize  lK)oks  suspected 
of  containing  matters  hostile  to  the  church  or  government.  It 
was  necessary  to  print,  in  the  beginning  of  every  licensed  book, 
tlio  certificate  of  the  licenser,  to  llie  effect  that  the  book  con- 
tained nodiing  "  contrary  to  the  Christian  fuith  or  the  doctrine 
or  discipline  of  the  Cburcli  of  England,  or  against  the  state 
and  government  of  this  realm,  or  contrary  to  good  life  or  good 
manners,  or  otherwise,  as  the  nature  oiid  sulijcct  of  the  work 
shall  require."  To  prevent  fraudulent  changes  in  a  book  after 
it  had  Uhsu  licensed,  a  copy  was  reqnired  to  be  deposited  with 
the  licenser  when  application  was  made  fur  a  license. 

The  Uccusiiig  Act  was  continued  by  several  acts  of  Par- 
liament till  Mu'j.  It  was  re-enacted  in  168.5,^  and  again  in 
1692,^  and  finally  expiixKl  in  1G94. 

It  is  plain,  then,  that  the  primary  and  chief  object  of  all  the 
decrees,  ordinances,  and  acta  promulgated,  either  by  the  Star 
Chamber  or  by  Parliament,  prior  to  the  act  of  Anne,  in  1710, 
was  the  regulation  of  the  press,  and  the  suppression  of  all  writ- 
ings obnoxious  to  the  government  or  the  church.  But  most, 
if  not  all,  of  them  contained  clauses  rccofinizing  projiorly  in 
books,  and  providing  for  its  protoction.  What  the  extent  of 
thia  protection  was,  or  what  was  the  exact  status  of  literary 
property,  cannot  be  precisely  determined. 

The  Star  Chamber  decree  of  1023,  promulgated  to  secure 
the  enforcement  of  that  of  1685,  contained  a  clause  referring 
to  persons  in  whom  the  sole  right  of  printing  a  book  was 
vested  "  by  letters-patent  or  lawful   ordinauoe  or  auUiority.** 


i  I  J»c.  H.  c  17.  «.  1a 
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The  later  decrees  and  ordinances  contained  express  clauses  rec- 
ognizing and  providing  for  tlie  protection  of  private  property  in 
books.  The  Star  Chamber  decree  of  1637  ordered  that  no 
person  should  "  print  or  import  (printed  abroad)  any  book  or 
copy  which  the  Company  of  Stationers,  or  any  other  person, 
hath  or  shall,  by  any  letters-patent,  order,  or  entrance  in  their 
register  book,  or  othervise,  have  the  right,  privilege,  authority 
or  allowance,  solely  to  print."  *  The  ordinance  of  1643  pro- 
hibited the  printing  or  importing  of  any  book  that  had  been 
lawfully  licensed  and  entered  in  the  register  of  the  Stationers' 
Company, "  for  any  particular  member  thereof,  without  the 
license  and  consent  of  the  owner."  The  penalty  prescribed 
vas  forfeiture  of  the  book  to  the  owner,  "  and  such  further 
punishment  as  shall  be  thought  fit."  Tliis  clause  was  repeated 
in  the  ordinances  of  1647,  lt)49,  and  1652.2 

The  clause  in  the  Licensing  Act  of  Charles  II.,  intended  for 
the  protection  of  literary  property,  prohibited  any  person  from 
printing  or  importing,  without  the  consent  of  the  owner,  any 
book  which  any  person  had  the  sole  right  to  print,  by  virtue  of 
letters-patent,  or  "  by  force  or  virtue  of  any  entry  or  entries 
thereof  duly  made,  or  to  be  made,  in  the  register  book  of  the 
said  Company  of  Stationers,  or  in  the  register  book  of  either  of 
the  universities."  The  penalty  of  piracy  was  forfeiture  of  the 
book,  and  six  shillings  and  eight  pence  for  each  copy  ;  half  to 
go  to  tlie  king,  and  half  to  the  owner.^ 

Here  we  find  express  statutory  provision  for  the  protection 
of  literary  property.  But  it  is  contended  by  some  that  these 
clauses  were  applicable  only  to  members  of  the  Stationers' 
Company ;  and  were,  therefore,  no  benefit  to  authors  outside  of 
that  organization.  On  the  other  hand,  it  is  maintained  that 
the  protection  was  intended  for  all  books  and  all  authors, 
whether  within  or  without  the  Company  of  Stationers.  This 
question  cannot  be  determined  satisfactorily  from  the  language 
of  the  acts,  and  little  light  is  thrown  upon  it  by  contemporary 
records.  Carte,  the  historian,  writing  in  1735,  after  a  careful 
examination  of  the  records  of  the  Stationers'  Company  and 
other  documents,  had    no  doubt   that  the  property  clauses 

1  4  BatT.  2812.  ^  Scobell's  Acts. 

9  18  &  11  Car.  II.  c.  88,  s.  6 ;  Keble's  Sututea  at  Large,  1260. 
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in  the  ordinancGs  tinder  consideration  were  intended  for  the 
benefit  of  all  aiitliorB.'  Moot  of  tlic  judicial  proceedings  of  the 
Star  Chaiuhcr  are  niissing;  and  no  record  of  any  prosecution 
for  prinlin<;  without  license,  or  af^ainst  letters-patent,  or  pirat- 
ing another's  eojjy,  or  **  any  other  disorderly  i)rinting,"  has 
been  found.  Mr.  Justice  Willes  Raid  tlmt  '*  it  h  certain  that 
down  to  the  year  16-iO,  copies  were  protected  and  secured  from 
piracy  by  a  mtich  speedier  and  more  etfectnal  remedy  than 
actiiiiiH  at  law  or  IiilU  in  equity.  No  license  conlil  ho  ohiained 
to  print  another  man's  co|>y  ;  not  from  any  pruliibition,  but 
because  the  thing  was  immoral,  dishonest,  and  unjust.  And  ha^j 
wild  printed  without  a  lii-rnsn  was  liable  to  great  |>pnallie»."  * 

That  the  sole  right  of  ])ublis]nng  a  book  existed  as  a  species 
of  property  during  tbis  early  period  of  English  history  is  estab- 
lished by  nniple  evidence,  aside  from  that  afltnded  by  the  de- 
crees and  ordinances  which  have  been  cited.     Indeed,  in  his 
famous  speech  for  the  liherty  of  unlicensed  printing,  published       . 
in  1(>44,  against   the  onlinance  of  1f>48,  ftfilton   hIiowr  hoir^H 
fnlly  the  riglit  of  an  author  to  liis  productions  was  then  rccog-^^ 
nized.  in  theory  at  least,  when  ho  says,  that  "  one  of  the  glosses 
nsed  to  color  that  ordinance,  and  make  it  pass,  was  the  just 


>  "Tit certain,"  wys  Carte,  "  lli«l 
nfijiflnUT,  fiiii(;et1i4.>  inv«ntiriii  of  (lii-  iirt 
of  iiriiitinK,  ever  hnd  in  Knglnni]  ■  riirlit 
to  print  ili«  works  of  nnotlier  tnin 
without  )ii«  cimsetit.  Tlicrc  tvi-r  viti 
a  propArty  in  nil  btnikH  hero  prlnivd ; 
ami  for  t)i<>  mnkiiiK  of  it  knuwn,  llie 
better  |u  prvv<>rtt  rII  Inrntion  lliercof. 
wlifn  tlic  Btiitionert'  Coirimiiy  wvrc 
Incorporaleil,  nil  »uihnrji,  und  tlio  pro- 
prietortt  to  wtiom  t)icy«»l<l  llieiroopiei, 
consiftnily  ent^rpJ  tlictn  in  tlie  n>|iister 
of  lliat  cciiiip«ny  as  tlii-ir  (iToperty. 
Tlic  like  nieiliinl  wmi  taken  witli  refr*rd 
lo  foreign  books,  to  wtiWh  no  subject 
of  EnKlini)  aoaUl  prvtend  itn  original 
riglit.  Tu  prevent  tlic-  inconveiiiencRi 
of  c)ifll>n>nt  punnna  vniitiiffiii^  dierbnpi 
unkniiirri  to  nne  inullier)  in  printiiii; 
of  tlie  wmu  work  (wliicli  miplit  prove 
the  rain  of  both),  tlio  person  who  first 
reinlrcit  on  it.  anJ  entered  liia  d^ign 
In  llial  rB((i»tcr,  Iiecatne  llioroUy  the 
legal  proprietor  of  such  work,  and  hiid 


the  sole  riiclit  at  printini;  it ;  «o  tlia|^ 

there  has  wrarce  cvit  been  a  book 
publixhed  in  Enfrland  but  it  belonired 
u>  aomo  author  or  pmprirlor,  exulotive 
of  all  oihiT  persons.  This  i»  evident 
In  every  rwio  who  h«lh  ever  vieweil  tlie 
iitalionors'regiMftT,  from  thecrei:lii»ii<rf 
that  n<ompany  down  tu  Ihi.*  year  )7tO, 
w)icn  the  actU  .\nue  was  paued,  wh)<:b 
rofers  to  \\iii  ai  an  DntuuaJ  prai-tive.  It 
ua«  indeed  so  cu»tiiinary  tliat  1  linrdly 
tliink  there  ever  wu  a  bi>ok  (ni^'t"*! 
n(a  seditious  nature)  printed  till  within 
forty  year*  la»l  p»*l,  but,  however 
incoDsideraiile  it  was  for  size  or  valu«,< 
tliD  pniperty  thereof  was  ascertained, 
and  the  mdIc  rij^ht  of  printint;  it  se- 
criired  to  the  pmprictoT,  by  Buch  entry." 
I'liliHylii'd  in  Kensiini  fitr  a  Kurthi'r] 
Amendment  of  Ihe  Act  M  Ge<i.  III. 
c.  154.  by  Sir  Egerton  Bryilge»  (Lon- 
don. 1S17). 

3  4  Uiirr.  2318. 
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retaining  of  each  man  his  several  copy ;  which  God  forbid 
should  be  gainsaid."^  lu  Millar  v.  Tajlor,  the  jury  found, 
"  that,  before  the  reign  of  her  late  Majesty,  Queen  Anne,  it 
vas  usual  to  purchase  from  authors  the  perpetual  copyright  of 
their  books,  and  to  assign  the  same  from  hand  to  baud  for  val- 
uable considerations,  and  to  make  the  same  the  subject  of 
family  settlements  for  the  provisions  of  wives  and  children."* 
In  the  same  case.  Lord  Mansfield  said, "  I  use  the  word  *  copy,* 
in  the  technical  sense  in  which  that  name  or  term  has  been 
used  for  ages,  to  signify  an  incorporeal  right  to  the  sole  print- 
lug  and  publishing  of  somewhat  intellectual  communicated  by 
letters."  » 

For  a  century  and  a  half  before  the  reign  of  Anne,  an  ex- 
tensive traffic  was  carried  on  in  copyrights  by  membera  of  the 
Stationers'  Company,  who  invested  much  capital  in  buying 
from  authors  the  right  to  publish  their  books.  Carte  '*  was 
surprised,  on  carefully  examining  one  of  the  registers  in  Queen 
Elizabeth's  time,  from  1576  to  1595,  to  find,  even  in  the  in- 
fancy of  English  printing,  above  two  thousand  copies  of  books 
entered  as  the  property  of  particular  persons,  either  in  whole 
or  in  shares,  and  mentioned  from  time  to  time  to  descend,  be 
sold,  and  be  conveyed  to  others."^  These  entries,  showing 
that  copies  were  entered  as  property,  appear  as  early  as  1558.^ 

'  Carte  laye  that  io  1641,  "  when  do  bo  enjoy  a  property,  all  scholan 

the  licentioiuness  of  the  press  was  car-  will  be  utterly  deprived  of  any  recotn- 

ried  to  the  greatest  height,  and  there  penac  from  the  stationers  or  printers  for 

wanted  Dot  persons  to  insinuate  to  the  their  studies  or  labor  in  writing  or  pre- 

toembera  of  the  then  House  of  Com-  paring  books  for  the  press.' "    Printed 

moos  tliat  it  would  be  convenient  to  by  Brydges,  see  ante,  p.  00,  note  1. 

lay  all  copies  open  for  every  printer  '*  4  Burr.  2306.     The  same  fact  had 

titat  pleased  to  publish  them,  Oatley,  before  been  found  by  the  jury  in  Ton- 

Burgea,  Gouge,  Byfield,  Calamy,  Sea-  son  o.  Collins,  1  Vf.  Bl.  326. 

man,  and  several  other  divines,  favor-  ^  4  Burr.  23U6.    Mr.  Justice  Willes 

ftea   of   the   prevailing  party   in   that  said:   " 'Die   name   'copy  of  a  book,' 

Bouse,  thought  it  proper  to  si^   a  which  has  been  used  for  ages  as   a 

paper  declaring,  'that  to  their  knowl-  terra  to  signify  the  sole  right  of  print* 

edge  very  considerable  sums  of  money  ing,  publishing,  and  selling,  shows  this 

bad  been  pud  by  stationers  and  printers  species  of  property  to  have  lieen  long 

to  many  authors  for  the  copies  of  such  known,  and  to  have  existed  in  fact  and 

nsefal  books  as  had  been  imprinted;  usage  as  long  as  the  name."     Ibid. 

in  regard  whereof  (they  say),  we  con-  2311. 

ceive  it  to  be  both  just  and  necessary  *  Printed  by  Brydges.     See  ante, 

that  they  should  enjoy  a  property  for  p.  60,  note  1. 

the  aole  imprinting    of  their  copies;  ^  "In   1668,  and  down  from  that 

and  we  further  declare  that,  unleas  they  time,  there  are  entries  of  copies  for 
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During  the  reign  of  Cliarlcs  IL,  there  were  decided  several 
controversies  coiiuerning  the  right  of  printing  certain  books, 
which  have  been  cited  as  showing  that  tlie  crown  claimed  a,^^ 
property  in  copies  analogous  to  tliat  belonging  to  the  author^H 
Tho  books  tlnis  claimed  by  the  king  were  known  as  proroga-^* 
live  copiea,  and  comprised  the  English  translation  of  the  Bible 
and  the  Common  Prayer-btxik,  as  well  as  all  extract*  from  them 
(such  as  primers,  [>salters,  and  psalitm),  almanacs,  law  repoi-ts,^H 
acts  of  Parliament,  and  the  Latin  Grammar.  ^^ 

The  first  reported  case  of  this  kind  was  decided  in  1666. 
Atkins,  claiming  the  right  as  the  king's  patentee  to  print  all 
law  books,  had  obtained  an  injunction  restraining  the  meml)er8 
of  tho  Stationers'  Company  from  printing  Kolle's  Abridgment. 
All  appeal  was  taken  to  the  House  of  Lords,  where  it  wa^^| 
argued  ttmt  the  laws  belonged  to  tlie  king,  who  paid  the  jndges 
who  pronounced  them.  The  Lords,  agreeing  •'  that  a  copyright 
was  a  thing  acknowledged  at  common  law,"  held  **  lliat  tbo 
king  had  tliis  right,  and  had  grajitcd  it  to  the  patentees.'**       ^M 

The  next  case  was  that  of  Roper  v.  Streatcr,  decided  in  1672.^™ 
Roper,  u'iiD   had   bought  from    the  executors  of  Mr.  Justice 
Crukc  the  third  part  of  his  reports,  brought  an  action  against 
Streater  for  printing  it  withont  authority.     Streater  was  a  law 

patentee,  and   pleaded  the   king's  grant.     The  Common  Pleas ^ 

decided  in  favor  of  the  plaintilT,  on  the  ground  that  he, "  by  pap^H 
chase  from  the  executors  of  the  author,  was  owner  of  the  cop^^^ 


particular  pcr«on«.  In  1&59,  and  down- 
ward from  tliai  tinio,  there  are  i>er»nn8 
fined  tar  iirintint;  ntlier  iiien's  eapies- 
lu  litiA,  ilicre  ur«  tiilrivi  wlik-)i  take 
tiulice  of  xUv  »«k-  wf  Hie  coyy  hikI  tliu 
price.  In  loH'i.  there  are  erilriva  with 
an  expre8«  proriio,  'tluit,  if  U  be  found 
any  utlier  hu  a  riglit  tu  anj  of  Uio 
i;iil>ie«,  then  the  LiLvnae  toucUin^  auch 
of  UiL>  cuifies  so  beluii|{inti  to  anntlivr 
■liaU  be  Toid.' "     WUIm.  J.,  4  Oarr. 

In  IC81.  when  all  legUbitiTe  pro- 
teolion  hfiil  tvafvA,  the  Ststloncra' 
Comiiuiy  tnndea  by  hiw,  which, —  afier 
rccitliin  thai  iiieiiibcr«  of  tho  coniiiany 
had  a  gn.'Kt  iwrt  of  Iheir  eiutes  in 
<x>)iiea,  and  that  bjr  the  ancient  utaee 
of    Uie    company    lucii    penons    hnd 


always  hctfo  reputed  the  owners  of 
sUL-hboaksoruopiesashad  l>oeneiiiere<l 
1»  ihem  ill  tht-  rcgiaternf  lite  ixiinpany, 
aiid  uiikIiI  tlicrefor«  li>  liavi*  the 'sole 
prinlint;  of  lliem  —  pntvi'led  a  penally 
for  the  invasion  or  auch  right.  A 
lifliilar  by-law  waa  paned  in  IH'M. 
wliiuh,  after  reultmg  that  ctrpie*  liad 
been  "  oiiUAiaiitly  bargaiiied  and  sold 
amongst  \\iv  inemlwrB  uf  tliia  coui[)any 
ac  tlieir  propeny.  and  deviacd  to  chil- 
dren and  otticra  for  legacies,  and  to 
their  widows  lur  their  fimititennuce," 
ordiiined  thai  no  book  ei>ti.n-d  liy  iin« 
nierivher  slicmUl  be  printed  or  sold  by 
Hiioiher    without     UceiiK.     4    Burr. 

i  Carter,  89  ;  4  Borr.  2flI6. 
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at  common  law."  This  judgment  was  reversed  in  the  House 
of  Lords,  where  it  was  held  that  "  the  copy  belonged  to  the 
king."  1 

The  case  of  the  Stationers'  Company  against  Seymour,  in 
1677,  was  a  controversy  between  the  plaintiffs  as  grantees  of 
the  crown,  and  the  defendant,  who  had  printed  Gadsbury's 
Almanac,  without  license.  The  court  held  that  the  property 
of  an  almanac  which  has  "  no  particular  author  "  was  in  the 
king ;  and  that  the  "  prognostications  "  added  by  the  defendant 
**  do  not  alter  the  case ;  no  more  than  if  a  man  should  claim 
a  property  in  another  man's  copy  by  reason  of  some  inconsid- 
erable additions  of  his  own."  ^ 

The  king's  property  in  prerogative  copies  was  recognized  in 
1681,  in  suits  brought  by  the  Stationers'  Company  against  Lee  ^ 
uid  against  Wright.^ 

Opinions  differ  as  to  the  nature  of  the  right  thus  claimed  by 
tlie  crown.  Lord  Mansfield  emphatically  maintained  that  it 
was  founded  on  the  same  principles  of  property  which  govern 
in  the  case  of  individuals,  and  that  it  could  be  defended  on 
no  other  ground.*^    By  others  it  has  been    regarded  as  an 

^  Skin.  2&1 ;  1  Mod.  267 ;  4  Burr,  to  crown  copieB.    The  reason  is  very 

2816.  obrious;   it  will  occur  to  every  one 

*  I  Mod.  256;  4  Barr.  2S16.  In  that  hears  me.  The  fact,  however,  Is 
1776,  the  CommoQ  Pleas  decided  so ;  there  were  none  before  the  liesto- 
against  the  validity  of  the  crown  ration.  Upon  every  patent  which  has 
patent  for  the  exclusive  printing  of  -been  litigated  since,  the  counsel  for  the 
almanacs.  Stationers'  Company  v.  patentee  (whatever  else  might  be 
CamaD,  2  W.  Bl.  1004.  See  also  thrown  out,  or  whatever  encourage- 
Sutionera'  Company  v.  Partridge,  10  ment  they  might  have,  between  tlie 
Hod.  106 ;  4  Burr.  2402.  Kestoration  and  Revolution,  to  throw 

*  2  Show.  268.  See  also  Stationers'  out  noiions  of  power  and  prerogative), 
Company  p.  Parker,  Skin.  238.  have  tortured  Uieir  invention  to  stand 

*  Skin.  284  ;  4  Burr,  2828.  upon  property.     Upon  Rolle's  Abridg- 

*  "  Crown  copies  are,  as  in  the  case  ment,  they  argued  from  tlie  Year  Books, 
of  an  author,  civil  property  ;  which  is  which  are  there  abridged,  that  tlie 
dedaoed,  as  in  the  case  of  an  author.  Year  Books,  having  been  compiled  at 
from  the  king's  right  of  original  puhli-  the  king's  expense,  were  the  king's 
cation.  The  kind  of  property  in  the  property,  and  therefore  the  printing  of 
crown,  or  a  patentee  from  the  crown,  is  them  belonged  to  his  patentee.  Upon 
just  the  same :  incorporeal,  incapable  Cmke's  Reports,  they  contended  that 
of  violatioo  but  by  a  civil  injury,  and  the  king  paid  the  judges  who  made 
only  to  be  vindicated  by  the  same  the  decisions;  ety^,  the  decisions  were 
lemedy,  —  an  action  upon  the  case,  or  a  his.  The  judges  of  Westminster  Hall 
bill  in  equity.  thought  they  belonged  to  the  author; 

"  There  were  no  questions  in  West-    that  is,  to  the  purchaser  from,  or  the 
.  minster  Hall  before  the  Restoration,  as     executor  of,  the  author  :  but,  so  far, 


M 


THE  LAW  OP  COPYRIGHT  AKO  PLAYBtOHT. 


exerciso  of  naked  prerogattTe,  based  ou  reasons  of  church  and 
state.  ^ 


t!i«!  controversy  (Dmed  upon  i»rop*rty. 
In  Seymour's  Caw,  1  Mml.  '260  (who 
prinieil  Gailbury'a  Almiinnc  wiUiMUt 
leovc  of  Ihi-  Slntiuiierit'  Coiiipuity,  wlio 
liRil  a  pslenl  for  tlii.'  aolc  prialin};  of 
alnwnaci),  I'embertun  ro»f)rto()  tupnip- 
orty.  }le  nrgui-tl,  bt'sidm  arKuiii);  fruiti 
Ute  prt-rogiili re,  tlint  nn  almnimc  had 
no  cwtnin  nuilior:  ilicrefore  the  kiny 
hai  the  praperiy  ;  awI,  by  contvqiiciK-i>. 
may  grnit  tiia  property.  It  was  far 
fetchi'il;  and  it  is  truly  Baid  tliat  the 
c<iiiaequ<>tiL'«  iliil  not  follow.  For,  if 
tlicrt'  was  iiti  I'l'ituln  aiilhor.  tlio  prop- 
erty nuuli)  lint  tie  llie  kinfc'fl,  but 
common.  Fciiibertoii  was  a  very  able 
lawvL-r.  ami  saw  the  ret-ewily  of  f^e^ 
tiug  ■  property,  if  ho  could  make  it 
out. . . . 

"  Act*  of  Parlifttn«nt  are  tlie  works 
of  ibo  li-|i!i>Intiirt' ;  and  Ihf  piililicalioii 
of  tbein  hits  always  bcl'iiigml  tu  the 
king,  as  the  executive  part,  and  u  the 
liead  and  9Drcn'i>cn. . . . 

"  Ttif  uiipy  i»f  tlio  ITtbrew  Bible,  Ibe 
Greek  Tt-slainent,  or  tbu  Septustfint, 
dovH  lint  bt-lni)]|i  [m  thL*  king  :  it  is  L-iiin- 
moii,  But  tilt  Kiiglisli  iraiielation  lie 
bought;  therefore  it  has  been  con- 
clod^  la  be  Ilia  property.  If  any  ninn 
ftliDuld  mm  iha  ISalnia.  ur  tlio  writings 
of  Solomon  or  Job,  inin  verse,  the 
king  cuulil  not  »l»p  llie  priiilinR  or  sale 
of  such  a  wurk  :  it  is  the  author's  wiirk. 
The  kin^t  has  no  puwer  or  curitnii  uver 
the  subJcL-t-iuatier:  his  power  resCi  in 
property.  Iln  wlioie  rigiii  re»u  upon 
the  fwiiiiibiiton  of  proi>eny  in  itio  &>py, 
liy  tbo  L-iiminuu  law.  What  oiber 
f;rouiid  can  there  be  for  the  king's 
having  a  property  in  the  I.atiti  Cirani- 
uuir,  whiuii  is  une  of  b\a  ancient  cojues, 
than  tliat  it  was  originally  citinpnifd  at 
his  expenne  ?  WhrneriT  the  1.-01110101) 
law  sajB  nl  pmpcrl)'  iii  the  king's  ua«c. 
from  aiialugy  to  the  case  of  aatlion, 
oiustholdcuiicluuveiy.ininy  apprehttU' 
Bioo,  with  regard  li>  auihors."  Lorxl 
Mauafieid,  Millar  v.  Taylor,  4  Burr. 
2401-240U.  Se«  rotnurks  orsamejui]gt\ 
4  Burr.  'i4(U,  on  the  uaw  of  tJie  Sutiuo- 


era'  Company  r.  Partridge ;  and  4  Butt. 
'Z¥H,  on  ihedcK'iftion  in  Baakelt  v.  Vm- 
veniily  of  (^nibridge.  Si^e  also  views 
of  Mr.  Justice  WiUes.  MiJiar  p.  Taylor. 
4  Burr,  ■Ja'2t("-29,  SW-i. 

^ "  Upon  ilLf  whole  of  IhU  prerogK- 
tim  claim  of  the  crown,  it  ap|K«ni  to  nt^^^H 
that  tile  right  of  the  cruwn  10  the  Mil^^H 
and  exclusive  printing  of  what  is  called^^ 
prerogative  copies  is  founded  on  rca- 
sons  of  religion  or  of  State.  The  only 
conHequeni.'es  to  which  they  leud  ar«  of 
a  futtiuiial  and  public  concern  respect- 
ing iht-  estalilishiil  religion  or  govern- 
ment uf  the  kingdoin;  niid  have  im 
analogy  to  the  case  of  private  authors. 
There  is  tio  instance  of  tlie  crown's 
intonncddling  with,  or  pretending  any 
such  right  in.  private  composltkiiu. .  . . 
It  is  nii>ntion»l  am  one  ground  of  ill* 
king's  right  to  print  them,  that  some  of 
lhc»e  pri'nvgalive  honks  were  coniputsed 
at  his  expunge'  Hut  in  fact  it  is  no 
private  dist)iir.iemi'iit  of  the  king,  but 
dune  at  tin-  pubtiu  cliargc,  and  part  of 
the  expenses  of  governnient.  It  v»n 
hardly  be  ci>uieniled  that  Uie  pro^luve 
uf  expenios  of  a  public  M>rt  are  tluj 
private  properly  of  the  k  ing,  when  pur- 
chased with  public  money.  iJe  catuwl 
t<ell  nor  dUiHx^e  of  one  of  tho»e  ooinpO' 
litions.  IIow,  Uien,  can  ihey  bt  Id* 
private  proporiy,  hke  the  private  prop- 
erty claimed  hy  an  autltur  lu  his  i>wa 
eonijM^itiliutis  '  "  Yate^,  J-,  Mdlar  v. 
Taylor,  4  Burr.  2«WJ,  2»(4. 

Jn  moving  the  judgment  of  tho 
Home  of  Lonta  in  1028,  in  Maimers  v. 
Blair,  3  Bligh,  x.  a.  4U2,  which  waa  ■ 
euiitrovcrsy  involving  tho  right  of  tlie 
crown  III  grant  a  |Hiti-nt  lor  the  exclu- 
sive pritiling  ut  Bibles,  Lord  CiiaiKellor 
LyndUurst  said:  "But  although  the 
power  of  the  king  ami  hi«  preroga- 
tive in  Kiigliind  ha*  never  iR-cit  ipies- 
tiuiied,  it  has  teen  rested  by  judges  on 
difleri-nt  priiKiples.  borne  judges  have 
been  of  upiuion  that  it  i*  to  Ik-  luuiided 
on  the  eiruumstaiice  of  the  transUiion 
of  the  Bible,  having  ln.i'n  actually  paid 
for  by  King  Jann-s,  and  its  having  be> 
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According  to  Sir  William  Blackstone,  flie  king,  as  the  head 
of  the  state,  had  the  right  of  promnl^atinir,  and  CDnRoqiiently 
the  exclusive  privilege  of  piinting,  all  acta  of  Parliament, 
proclamations,  oi"ders  of  council,  &c.;  ajid,  as  bead  of  the 
church,  tlie  right  to  publiah  the  litiiri^iea  and  books  of  divino 
service;  while  his  claim  to  the  exclusive  printing  of  the  Bible 
rested  also  ou  tlie  additional  gruuiid  of  bis  having  paid  for  tho 
translation.  '*  He  is  also/'  says  the  same  authority,  **  said  lo 
have  a  right  by  purchase  to  the  copies  of  such  law-books,  gram- 
mars, and  other  com{)ositions  aa  were  compiled  or  translated 
at  the  expense  of  the  crown."  * 

It  has  been  hIiowh  that  literary  property  existed  and  was 
recognized  during  at  least  a  century  and  a  half  prior  to  1710, 
when  the  first  copyright  statute  went  into  force.  What  was 
the  origin  of  this  property,  the  source  of  its  existence?  There 
is  not  a  clause  or  a  word  in  any  of  tlie  decrccB.  acts,  or  ordi- 
nanoeA  relating  to  books  from  the  earliest,  passed  in  15»6,  to 
the  latest,  in  16{^2,  that  can  be  construed  as  creating  copyright 
Whether  these  enactments  were  applical»Ie  to  all  authors,  or 
were  intended  only  for  tho  hcnefit  of  iho  uicmhcrs  of  tho  Sta- 
tioners' Company,  is  Immaterial  to  tho  present  inquiry.  Tiiey 
nmply  provided  remedies,  more  or  less  complete,  for  all  or  a 


tome  the  prop<>rljr  uf  Hie  crown,  mii] 
tiwrre/oiv  it  hns  bwn  refctwd  to  n  bjik- 
on  of  oo{tyright.  Oilier  JuOges  hnvo 
RCem4  it  to  the  circiimBtance  ot  tlic 
ktnK  of  KnpliRil  beinfr  ths  luprome 
held  ot  llic  churcli  of  EEiglnnd,  and 
that  br  U  vmimI  with  ttie  prvrn^u- 
titi;  \*i(lt  reference  to  (hnt  chanu;fer. 
(Hlnr  Ju'Ikc*  lutve  been  uf  o^iiiiinti. 
ind  I  cooftsM,  for  my  uwn  part,  J  am 
ifl>|iOMd  to  accede  to  that  opiuion,  tlmt 
tt  (•  to  be  rettTTti  to  HnDtlit-r  con- 
liilmitHin ;  Tian»<1y,  to  tJtc  c)iHriiL>ter  «f 
ibe  dutr  impiMcJ  upoii  the  diief  cxcc- 
utife  oOcer  of  tlio  goTernmooi,  to 
lupertntcod  the  pnbjicution  of  the  kcts 
»f  llie  lt-i{i*UiIure.  and  »cU  f>f  utatc  of 
that  (te*<.Tiptiijn,  aftd  hIno  ol'  llir>se  works 
upon  wltii'li  the  v«lal>lishvr)  iloctrincs 
(if  oar  rell^nn  are  foutnlH,  —  lint  it  is 
a  'luiy  imputed  iiiK>n  ihe  Hnt  executive 
majtistraie,  carn'inK  ivlth  It  a  corre- 
•pODiling  prerogative.    That  waa  tho 


opiniun  of  r>or(I  Cuiiulen,  aa  i^spresseil 
in  the  rase  iif  l>'>iiii|<l«oii  v,  Rrokel.  4 
Uurr,  2iW.  in  mo«t  direct  am]  clo4{iienC 
lerma.  in  thi)  IlouHe ;  iliat  wnt  the 
opinifiR  alw  exprewe'l  by  Chi^f  llnron 
Sklnncr.in  thcciiF«rif  Kyroaml  ^trahaii 
I'.  Cariian,  Co^irt  i>(  V.xchef\»er.  I7hl  ; 
mill  I  ttiink  that  mny  be  cntk-clt^l  or  in* 
fvmi]  to  be  tliv  iipiiiiitn  of  n  li-iirnrd 
and  noble  esri.  nawr  u  nu'inbiTof  your 
Lordkhipa'  llouie.  tVom  whitt  fell  from 
that  noble  ami  Icamei)  lord  in  ilie  l-oho 
of  the  I'niTtTsliic-*  of  Oxford  ami  Cam* 
briilgc  r.  RitjlinrrlBim.  fl  Ves.  704." 

'  :i  Com.  410-  See  also  ae  to  pre- 
rog'atiTc  copica,  Biitikelt  v.  Uiiiver* 
nity  of  Cambridge,  1  W.  Ht.  106; 
Bavkrtt  r.  Cunniii);ham,  Ibid.  370; 
Kyre  p.  Cnrnan,  5  H«c.  Abr.  Prcrog. 
F-  5;  Unireraitiea  of  Oxfonl  nud  Cam- 
bridge V.  KichanUon,  6  Ves.  H&l; 
Gricraon  r.  Jaclttoa,  Kidg.  L.  ft  8. 
804. 
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few  owners  of  a  Rpecies  of  property  not  newly  created,  bi 
found  existing.  None  of  them  referred  to  any  term  during 
which  the  remediea  were  to  continue,  or  abridged  in  any  way 
the  duratiiJii  of  the  ownership  of  the  property.  Old  acts  expired 
and  new  ones  were  passed ;  but  before  tlie  first  aiid  after  the 
last,  and  independently  of  nil  of  them,  property  in  copies  was 
a  recognized  fact.^  Nor  is  tliore  any  other  legislative  act  during 
this  period  to  account  for  the  origin  of  literary  property.  Ita 
existence,  then,  could  have  been  only  by  the  common  law. 

This  conclusion  is  amply  confirmed  by  the  authoriti* 
In  llie  earliest  reported  case  concerning  literary  projteriy,  the 
House  of  Lords,  in  1000,  unanimously  agreed  that  "  a  copy- 
right was  a  tiling  acknowledged  at  common  law."  '■'  Mr.  Justice^^ 
Willes  declared  that  tlie  Star  Chamber  decree  of  1637  "ex^| 
prcssly  supposes  a  copyright  to  exist  otherwise  than  by  patent, 
order,  or  entry  in  the  register  of  the  Stationers'  Company, 
which  could  only  he  hy  the  common  law  ;  "  ^  and  tliat,  m  passing 
tlic  ordinance  of  104S,  both  Houses  of  Parliament  took  it  fur 
granted  that  copyrights  '*  could  only  stand  upon  the  common 
law."*  Of  the  Licensing  Act  of  Charles  II.,  the  same  jurist 
uid:  "The  sole  proi»erty  of  the  owner  is  here  acknowledged 
In  express  words  as  a  common-law  right;  and  the  legislature 
wlio  passed  that  act  could  never  have  entertained  tlio  most 
distant  idea  tliat  the  productions  of  the  brain  were  not  a  sul 
ject-matter  of  property."  ' 


I  Ifr.  Justice  Aktoii  tlion^lit,  "  Tlila 
idea  of  nil  auttiur'tt  |>rupvrty  hit«  bvc-n 
BO  long  cnU>rtn.)ai>d  ttmt  the  copj  of  a 
book  Kema  to  hnrc  been  not  fiitnil- 
inrly  only,  but  kgaJiy,  umciI  m  n  tcchni- 
cnl  exprttulun  of  l)i»  fnilliur'a  sul«  rigtit 
of  priulin^  stii)  |>iibltft1ii)iK  [|iaL  work; 
ami  thut  tlie«e  t>x|iresaiuna,  in  u  vtirtely 
of  tintcruiiit'iitt,  an  nut  to  lie  cutiiideri'il 
aa  the  cn'alMn  or  uri|;iii  of  Uiit  n^lil 
or  property,  but  a.4  Bpt'ftkinK  the  Un- 
fCUiifCii  of  A  kiiDvri)  Aiui  Hi;kiiuwk-(l|rpJ 
riRhl,  ntiil,  lis  fnr  u  they  are  ai-lire, 
o|>eriilii>(;  ill  its  prolcviion."    4  Burr. 

1  AikiDi's  cftN,  Cuter,  HO;  i  Burr. 
2815. 

3  4  BtUT.  2318. 

'  "  The  Ik-eotioiuDCM  of  libels  in- 


dncod  the  two  Hottaes  to  make  an  ordT* 
iiKni'e  which  prolilhiiet)  prtiilii)]{,  iiii1««s 
the  book  wiu  Urat  licentti.-il  ami  entered 
in  the  repisier  of  the  Stationera'  Com- 
pany. Copyrights,  in  their  opinion, 
then,  could  only  acand  \i\ion  the  com- 
mon law;  both  Houses  take  it  for 
ftrantvi).  Tlie  onlinancv,  therefore, 
prtihibita  printing  without  consent  of 
the  owner ;  or  importing,  if  printed 
iihrnKil,  U|H>n  [uiin  of  forfeiling  the 
eaine  to  the  owner  or  ownera  of  die 
copies  of  the  Mid  books,  &>:.  This  pro- 
vision nn;ttaaarily  supposes  the  prop- 
erty to  exUt;  it  IB  nURRior>-  if  there 
was  no  owner.  An  owner  eonld  not  nt 
that  time  exiiit  bat  by  the  oomtnoo 
law."    Ibid.  1>8I4. 

•  "  In  im-i,  Uk  act  of  18  &  H  C. 
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The  booksellers,  who,  just  before  tJie  statute  of  Anne  waa 
passed,  petitioned  Partiamcut  for  additionel  protection  against 
piracj.ndmittcrl  tliat  they  ha  J  a  property  in  copies  which  coulJ 
Uien  exist  only  by  tlie  coninuia  law.'  This  fact  was  reitognized 
by  Parltamcnt  in  passing  the  statute  of  Anne  ;  and.  after  this 
act  went  into  force,  it  was  the  uniform  practice  of  the  Court 
of  Chancery  to  gi*ant  injunctions  protecting  commou-low  copy- 
right in  publislied  works.  The  common-law  existence  of  liter- 
ary proi«rty  was  expressly  affirmed  by  the  Court  of  King's 
Bench  in  Millar  i-.  Taylor;*  whose  judgment,  as  far  as  it  affirmed 
the  existence  of  tlio  property  as  a  historical  fact,  lias  never 
been  reversed.  The  same  iluclrine  was  expressly  approved  by 
a  majority  of  the  judges,  who  advised  the  House  of  Lords  in 
Donaldson  v.  Beckel.' 

Tlie  history  of  literary  projierty,  from  tlie  middle  of  tlio  six- 
teenth to  the  close  of  the  seventeenth  century,  shows :  — 

First.  The  existence  of  such  properly  is  traced  back  by 
record  to  I.S08,  when  an  entry  of  copies  appears  in  the  regis- 
ter of  the  Company  of  Stationers  ;  and,  by  probohility,  to  the 
latter  part  of  the  fifteenth  century,  when  printing  was  iiitio- 
daced  hiio  England. 

&eond.  There  is  no  legislation  during  this  period  creating 
this  property,  or  conferring  ownership;  none  abridging  its 
perpetuity,  or  restricting  its  enjoyment. 

Third.  Ita  existence,  then,  is  due  to  the  common  law,  and 


(U»  Lfcnuing  Act)  prohibit!  print* 
iBgxn/  book,  unlcai  firat  liccriBeil  nitd 
toufn-d  ill  ih«  rvgifter  of  the  Smtion- 
tn'  C(tmfnu\y.  It  aIio  prolilblts  print- 
tllKwiUtnut  tlie  conovnl  of  iIib  owner, 
Upon  jtktn  ut'  tarfeilmg  tlie  IkhiIc  aud 
Gi,  M.  CAcli  LMpy  ,  halfM  ihe  kin^,  and 
htif  lo  tlko  owner;  to  be  lutd  for  bjr 
titt  nwiier  in  lix  rauntlifi ;  besidt-n 
IxnnK  citli«rwiJi«  perwcmrd  n»  an  of- 
tviuler  Nysmnt  llto  net.  Tim  act  mip- 
potM  an  ownerslirp  nt  curnman  law. 
Auil  lb«  riglii  itKlf  is  pulieulurl^  rec- 
Oftatzed  ia  llie  latter  pxrt  of  Uic  tliinl 
wutiim  or  iJie  Kt-t,  nliere  tiie  ctinncellor 
and  f  k'e-cluiiioC'll'jr  of  llii;  tniivi'milies 
are  f(»rt>id  to  iiii'ddlc  vriili  miy  >HKik  ur 
books  tbe  rigbl  ii(  printing  nliereol 


duUi  iolctv  arid  properly  b«lon|r  Co  any 
particular  person  or  p^r*on*.  The  #016 
praperijr  of  the  owner  Lit  Iii*re  nuknowl- 
edgcd  in  expreu  words  sa  a  oinniixm- 
law  ngliL;  and  the  kxialature  ntiu 
piiBHod  that  act  ci>uld  nvver  Usvv  t'litcr- 
lainvd  tlio  most  liiatanl  idt-a  thai  the 
pruducttotis  of  the  braiu  were  not  a 
Bill tjeet- matter  of  proportv.  To  aiip- 
purl  an  N(;ti(iii  on  this  Bintiilc,  uwiier- 
fhip  niiist  be  pruved.  or  ttip  plaintitT 
could  not  recover:  l)ec«u«e  ttie  action 
1>  to  be  brought  by  tiie  owner,  who  i»  to 
have  a  tnoiety  uf  Uiv  iivunlty."  4  Uuir. 
2SU. 

>  Sec  itntr,  p.  "22  and  note  4. 

s  -I  llurr.  2803. 

»  Ibid.  210B. 
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this  neccBsary  conclusion  is  suppoi'ted  by  contemporary  and 
later  autlioriticA.  ^H 

It  is  for  those  who  bcliere  with  Judge  Yates  and  Lord  CaopH 
den  that  literary  property  "  is  all  ideal,"  and  was  unknown  in 
England  before  tlie  statute  of  Anne,  to  explain  away  this  cen- 
tury and  a  half  of  its  recognized  existence.  It  is  for  tliose 
who,  with  Lord  Macaulay,  contend  tliat  copyright  is  a  monop- 
oly, who  Iwlicve  with  Baron  Pollock  that  it  "  is  altogether  an 
artificini  right,  a  creature  of  the  municipal  law,  and  haa  no 
existence  by  the  common  law  of  England/'*  to  point  to  the 
legislation  that  created  it  or  made  it  a  monopoly ;  and,  if  the 
statute  of  Aimo  la  cited  for  this  ptirpoBC.  —  none  earlier  can 
he  cited,  —  it  is  for  them  to  reconcile  with  their  theory  the 
acknowledged  existence  of  literary  property  independent  of 
any  legislation  during  the  century  and  a  half  preceding  that 
statute. 

That  literary  property  waa  shielded  from  arbitrary  and 
oppressive  government  inlcrfcreuco  during  this  early  period 
of  English  history,  is  not  claimed.  At  a  time  when  many 
rights  of  the  aulyect  were  held  Bubordinatc  to  the  pleasure  of 
the  crowD,  the  title  of  an  author  to  the  fraita  of  his  industr|j| 
was  no  exception.  When  the  labors  of  literary  men  were  neo- 
tializL'd  hy  the  despotic  regulation  and  suppi-ession  of  the  pub- 
lication of  hooks,  it  was  an  unwarranted  invasion  of  private 
property  that  would  not  have  been  tolerated  in  later  times. 
But  the  inquiry  with  which  we  are  now  most  concerned  is,  not 
whether  literary  property  was  strictly  inviolable  in  these  times^ 
but  whether  It  had  an  acknowledged  existence,  —  the  affirmi 
tive  of  which  is  denied  by  those  who  maintain  that  copyrigl 
is  a  creatnre  of  legislation. 

When  the  Licensing  Act  had  finally  expired  in  1694,  and 
there  wna  no  legislative  restriction  on  the  piratical  printing  of 
books,  men  of  letters  and  booksellers  began  to  complain  loudly 
of  Uio  evils  of  piracy.    In  1703, 1706,  and  1709,  the  ownora 

>  "  Copjriglit  u  nllogoOier  an  «rU-  country,  to  be  enjofoil  for  such  lim* 

fidftl   rijclu,  not  nnlurnlljr  nnri  neves-  ami  utiitcr  such  rejjulitlirjns  us  tlie  law 

wrily  arising  out  of  the  focial  rules  of  each  »titc  may  direct,  and  his  no 

lliat  uuiiht  vn  preriil  among  tnankJud  existence  \>jr  the  common  law  of  Eng- 

aHwmlilvil   in    cum  muni  tie*,   hui  la  a  land."     JtOistyt  v.Uootcy,i  U- L.  C 

cn-ature  of  Uie  inunicipnl  law  of  each  d37. 
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of  copies  petitioned  Parliament  for  a  law  to  protect  tlieir  copj- 
rights  more  effectively.  It  was  in  answer  to  these  appeals 
that  the  8  Anne,  c.  19,  became  a  law,  in  1710.  This  was  the 
first  English  statute  distinctly  affirming  copyright  and  provid- 
ing for  its  protection.  It  was  entitled  "  Au  Act  for  the  En- 
couragement of  Learning  by  vesting  the  copies  of  printed 
books  ip  the  authors  or  purchasers  of  such  copies  during  the 
times  therein  mentioned."  The  preamble  declares  that  "  print- 
ers, booksellers,  and  other  persons  have  of  late  frequently 
taken  the  liberty  of  printing,  reprinting,  and  publishing,  or 
causing  to  be  printed,  reprinted,  and  published,  books  and  other 
writings,  without  the  consent  of  the  authors  or  proprietors  of 
such  books  and  writings,  to  their  very  great  detriment,  and  too 
often  to  the  ruin  of  them  and  their  families ; "  and  that  the 
object  of  the  act  is  to  prevent  '*  such  practices  for  the  future, 
and  for  the  encouragement  of  learned  men  to  compose  and 
write  useful  books." 

It  provided  that  the  owner  of  the  copyright  in  any  book 
already  printed  should  have  the  exclusive  right  of  publishing 
it  for  twenty-one  years  ;  and  that  the  author  of  any  book  not 
then  published  should  have  the  sole  liberty  of  publishing  it  for 
fourteen  years  from  the  time  of  first  publication.  At  the  end 
of  this  period,  the  same  right  was  continued  in  the  author,  if 
living,  for  another  term  of  fourteen  years.  Any  person  who 
should  publish,  import,  or  sell  piratical  copies  was  made  liable 
to  forfeit  such  copies  to  the  owner  of  the  copyright,  to  be  by 
him  destroyed,  and  to  pay  one  penny  for  every  sheet  found  in 
his  possession.  One-half  of  this  penalty  was  to  go  to  the 
queen,  and  the  remainder  to  any  person  who  should  sue  for  it. 
There  was  a  proviso,  however,  which  permitted  the  importa- 
tion and  sale  of  "  any  books  in  Greek,  Latin,  or  any  other 
foreign  language,  printed  beyond  the  seas."  That  no  person 
might  ofifend  against  the  act  through  ignorance,  it  was  pro- 
vided that  no  book  should  be  entitled  to  protection  unless  the 
title  to  the  copy  had  been  entered,  before  publication,  in  the 
register-book  of  the  Company  of  Stationers,  which  should  al- 
ways be  kept  open  for  inspection  at  the  hall  of  the  company. 
The  act  further  required  nine  copies  of  every  book  to  be 
delivered  to  this  company,  for  the  use  of  the  royal  library  in 
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London,  the  uuiversiticB  of  Oxford  and  Cambridge,  the  four 
universities  in  Scotland,  Sion  College  in  London,  aud  the 
Library  of  the  Faculty  of  Advocates  in  Edinburgh. 

If  any  bookaoller  or  printer  should  sell  or  otfer  for  sale  a 
book  ''at  sncli  a  price  or  rate  as  flhall  be  eunceived  by  any 
person  or  pei-sons  to  Ixi  too  high  or  unreaMiiablc."  the  price 
might  be  reduced  and  fixed  at  a  reasonable  figure  by  the  Arch- 
bishop of  Canterbury,  the  Chancellor  or  Txird-keeper  of  the 
Great  Seal,  the  Bishop  of  Ijondon,  tlie  Chief  .ruaticcs  of  the 
Queen^H  Bencli  and  Cunimon  Pleas,  or  other  designated  oSi- 
oIrU.  This  provision  vas  repealed  in  1739  by  the  1*2  Geo.  IL 
c.  36. 

The  act  of  Anne  prohibited  any  one  from  importing  a  book 
whicli  had  been  printed  without  the  written  consent  of  the 
owner  of  (he  cojiyriglit.  Tltere  is  no  reason  wlty  this  pro- 
vision Hliould  not  have  been  hi^ld  sufhcicnt  to  prevent  llio 
importation  of  English  copyrighted  books  reprinted  abroad 
willioiit  due  authority  ;  excepting  of  course  those  reprinted  in 
a  foreign  language,  whicli  came  under  a  special  proviso.  But 
ill  1T3U  was  jm.S!!cd  the  12  Geo.  IL  c.  36,  vhoso  preamble 
recited  that  "  the  duties  payable  njiou  paper  imjjorted  into  this 
kingdom  to  be  made  uj*e  of  in  printing  greatly  exceed  the 
duties  payable  upon  the  importation  of  printed  books,  whereby 
foreigners  and  others  are  encouraged  to  bring  in  gi*cat  num- 
bers of  books  originally  printed  and  published  in  this  kingdom, 
and  reprinted  abroad,  to  iJie  diniiimtion  of  his  Majesty's  rev- 
enue and  the  discouragement  of  the  trade  and  manufacture  of 
this  kingdom."  The  statute  tlien  provided  for  a  forfeiture  of 
copies,  and  imposed  j)enalties  iu  the  case  of  tlie  unauthorized 
importation  of  ail  copyrighted  books  originally  published  in 
England  and  reprinted  abroad.  This  act  was  temporary;  but 
it  was  several  times  renewed. 

The  act  of  Anne  extended  protection  to  two  classes  of  books  : 
1,  those  already  published,  iu  which  copyright  was  vested  for 
twenty-one  years ;  2,  those  not  tlien  published,  for  which  a  terra 
of  fourteen  years  was  secured.  The  coi)yright,  therefore,  in 
hooks  of  tho  first  class  expired  at  the  end  of  twenty-one  years, 
or  in  1731  ;  and  hence,  whatever  protection  was  granted  by  the 
court  after  that  year  to  a  book  published  before  the  statute  was 
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paasedf  must  hare  been  on  tlicgroiind  tliat  copyright  wae  founded 
in  tJie  common  law.  Not  fewer  tliaii  five  caseHof  tluH  kiiul  are 
recorded  in  the  quarter  of  a  century  following  1731.  In  1735, 
injunctions  were  isjtucd  by  Sir  Joseph  Jekyll,  Master  of  the 
Rolls,  af^aiust  printing  a  book  entitled  The  Whole  Duty  of 
Han,  which  had  first  appeared  in  1G57  ; '  and  by  Lord  Talbot, 
protectinfi:  Pope's  and  Swift's  MisccUanics.  many  of  which  had 
been  publiabed  before  1710,*  In  1736,  Sir  Joseph  Jt?kyll  granted 
an  injunction  protecting  NeUon'a  Festivaltt  and  Fa^tg.  whicli 
bod  originally  appeared  in  1703;^  and,  in  1739,  Lord  liui-dwlcke 
rcatrained  the  unauthorized  publication  of  Milton's  Paradise 
Lost,  to  which  the  plaintiff  derived  title  under  an  ni^Kign- 
ment  made  by  the  author,  in  10G7.*  Another  injunction  was 
granted  by  tliis  jndge,  in  1752,  against  printing  an  edition  of 
the  same  {>oem,  with  a  biography  by  Fcnttm,  and  noteu  by 
Bentley  and  Kr.  Newton.  The  biography  and  the  notes  bad 
been  published  after  the  statute,  and  were  within  its  protection; 
but  the  poem  did  not  come  within  the  provisions  of  the  act.^ 

AH  of  these  books  had  been  originally  published  befoi-o  the 
pacing  of  the  copyright  statute :  and  aU  of  the  injunctions 
were  granted  after  the  statutory  term  had  expired.  None  of 
the  caHCK,  therefore,  were  within  \h^  statute.  The  court  did 
not  hcintatc  to  recognize  and  protect  the  author's  commou-law 
rights  in  his  published  work. 

In  17G0,  an  action  wua  brought  by  Tonson  asjainst  Colling, 
for  piracy  of  the  S(>6ctator,  in  which  the  pJalntifT  claimed  the 
excluaire  right  of  jAiblication  by  assignment  from  Addison  and 
Steele.  The  defence  was  aet  up  that  there  was  no  property  in 
a  published  work,  except  tliat  secured  by  the  statute,  and  that 
the  statutory  copyright  in  the  Spectator  had  expired.     The 


J  Eyre  o.  Walker,  cited  4  Burr. 
2S£a. 

>  >roU«  V.  FalkDer.  Ibid. 

■  Walthoc  r.  Walker.  Ibid. 

*  Tnnaon  r.  Walker,  Ibid. 

)  TnoMO  v.  Wnlkirr,  3  Swans.  67S, 
Lord  llanlwickc  Uiouglit  tliere  mi|jlit 
bv  Mtii*  qiiettion  iibont  the  pIiiinlifT's 
riglit  Ui  rtstraln  tli»  publication  of  tlie 
pwtn :  bat  bv  grantee]  ttie  injunction 
agaitut  l)i«  publication  eiilier  of  llie 
pDMD,  or  Uw  Dotes    and    biot;ra]>li}'. 


"If  ibeinL'linalictn  of  Lonl  HunJwirke's 
own  (^)iiiion,"  Miid  Mr.  Jiinticu  Willoa, 
"  liad  nut  InHMi  drnn^ily  with  IJje  pLain- 
tifT,  he  ncYiT  would  liave  granlfil  Ibo 
injunctinii  to  tliD  wliolt,  and  pt>nii4>d  it 
in  llie  diflijunclive  ;  s»  tlint  |irinlini;  (lie 
IIIM.-I11.  or  tilt'  lift.',  or  Benlley's  nutps. 
wittioiit  a  word  of  ]Jr.  Newton'*,  would 
\mve  been  a  Ireacti.  Tbc  injunction 
is  not  barclj^  to  the  s«lUng  of  tiiat  bt^ok, 
of  wliicli  Newtoti't  note*  made  a  part, 
but  to  Aiture  printing."    4  Burr.  ^JS&. 
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C03C  was  found  to  bo  one  of  collusion,  and  no  decision  was 
rendered.' 

Ill  1709,  tbe  origin  and  nature  of  literary  proj)erty  were 
exlmustivcly  discussed  by  the  judges  of  the  King's  Bench,  of 
wliich  liord  MansUeld  was  chief  justice,  in  the  case  of  Millar  v. 
Taylor,  which  yet  stands  out  as  one  of  the  great  landmarks  in 
the  liist^^ry  of  tliis  controversy.*  The  book  in  controversy  was 
Thomson's  Seasons,  which  had  been  first  published  by  the  poet 
in  1727-30.  The  copyright  was  then  sold  t«  Andrew  Millar, 
who  was  the  owner  of  it  in  17(33,  when  Robert  Taylor  issued 
an  edition  without  license.  In  17GG,  Millar  brought  an  action 
for  piracy ;  and,  as  the  term  of  years  secured  by  the  statute  of 
Anno  bad  expired,  the  direct  issue  was  raised  whether  a  |)er- 
petunl  property,  by  common  law  and  independent  of  tlio  statute, 
rnmnincd  in  tlie  authorand  hia  assigns  after  publication.  Lord 
Mansfield  and  Justices  Astun  and  Willcs  maintained  tlie  afBrma* 
tive,  in  elaborate  opinions,  while  Mr.  Justice  Yates  contended 
that  copyright  was  the  creature  of  the  statute.  The  judgment 
of  the  court  was  that  copyright  wa.«i  founded  in  (he  common 
law,  and  that  it  bad  not  been  taken  away  by  tlie  statute  of 
Anue,  which  was  intended  merely  to  >(ive  for  a  term  of  years  a 
more  complete  protection. 

In  1774,  the  authority  of  this  decision  was  overruled  by  the 
House  of  Lords,  in  the  case  of  Donaldson  v.  Becket.*  Several 
questinns  relating  to  the  origin  and  nature  of  literary  property 
were  submitted  to  the  judges,  among  whom  there  was  a  marked 
diversity  of  opinion.  A  majority  held  that,  by  the  commou  lav, 
an  author  had  the  exclnsivc  right  of  publishing  his  book  ;  and 
ttiat  Ibis  light  was  nut,  by  virtue  of  the  common  law,  lost  or 
prejudiced  by  publication.  But  the  only  question  on  which  judg- 
ment was  passed  was  whoUicr  the  common-law  right  in  a  pub- 
lished liouk  had  been  destroyed  by  the  statute  of  Aune.  The 
aflinnative  wjis  nmiiitaincd  l>y  si.K,  and  the  negative  by  five, 
judges.  Lord  Manstield,  being  a  {>cer,  did  not  express  his  opin- 
ion ;  but  it  was  well  known  that  be  adhered  firmlyto  the  view  that 
tliocummou-la  Wright  liadbecti  in  nowise  impaired  by  the  statute. 
Including  him,  the  judges  wore  evenly  divided  on  this  questiou. 

1  Ton»on  p.  Co1Iin«.  I  W.  ni.  801.  fl21, 


>  4  Burr.  2803. 


Ibid.  240S. 
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In  moving  for  judgment,  Lrird  Caraden  made  a  speciotiR  harangue 
ag&inRt  tlic  rightH  of  authors,  and  the  Hou»c  of  Lords  declai'ed 
tJiat  tlie  statute  Imd  taken  away  all  common-law  rights  after 
publication ;  and  hence  that,  in  a  pnblislied  book,  there  waa  no 
copyright  except  that  given  by  the  slatntc.' 

The  judgment  of  the  House  of  Lords  very  naturally  caused 
mucti  alarm  among  men  of  letters,  and  especially  among  the 
London  booksellers,  who  had  invested  much  money  in  copy- 
rights ^vhich  they  had  supposed  tu  l>e  perjietunl,  i>nt  which  were 
now  left  without  protection.  Application  was  made  to  Parlia- 
ment for  a  law  vesting  in  authors  and  their  assigns  the  copy- 
right of  such  hooks  as  were  not  prot^'ctcd  by  the  statnto  of 
Anne.  A  bill  for  that  purpose  was  passed  by  tho  House  of 
Commons,  in  May,  1774 ;  but  it  was  rejected  by  the  Lords,  and 
hence  failed  to  become  a  law. 

The  universities  now  applied  to  Parliament,  and  obtaiood,iu 
1775,  an  act  "  for  enabling  the  two  universities  in  England,  the 
four  universities  in  Scotland,  and  the  several  colleges  of  Kton, 
Westminster,  and  Winchester,  to  hold  in  perpetuity  their  copy- 
right in  books  given  or  bcqucatlied  tu  tlic  said  universities 
and  colleges,  for  the  advancement  of  useful  learning  and  other 
purposes  of  education."^  Thus,  what  was  denied  to  literature 
was  granted  to  these  wealthy  corfKiratioiis. 

Ill  1801,  the  provisions  of  tho  English  copyright  statutes 
were  extended  to  Ireland  by  41  Geo.  IH.  c.  107 ;  which  also 
provided  for  the  recovery  uf  damages  by  action  in  cases  of 
piracy,  increased  tho  penalty  from  one  to  three  pence  a  sheet, 
and  imposed  a  heavier  tax  ujiun  anthurs,  by  requiring  tlkom  to 
give  eleven  instead  of  nine  copies  to  public  libraries. 

The  duration  of  copyright  granted  by  the  Parliament  of  Anne 
ia  1710, — fourteen  years  absolute,  with  a  contingent  term  of 
the  Mme  length,  —  continued  without  change  till  1814,  wlicn 
it  was  enlarged  to  the  absolute  term  of  twenty-eight  years, 
without  provision  for  extension,  except  that,  if  the  author  were 
livtuf^  at  the  end  of  that  peiiod,  hia  copyright  was  to  continue 
during  his  lire.' 


'  For  K  M\er  lirmlnientof  the  case* 
of  MUtor  r.  Taylor  nnd  DutwIiltiMi  v. 
Brckvt,  »(>«  anu.  pp.  2S  *l  »e^. 

*  l&  Gto.  UL  c  fi3.     TU«  auni 


privileKea  were  conferrei)  upon  Trittiljr 
CoUege.  Oablin,  in  16U1,  bj  41  Geo. 
III.  c.  107. 

*  61  Gto.  IIL  c.  150. 
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Early  in  tlio  reign  of  Victorin,  it  was  thought  to  be  "high 
time  that  literature  BhoiiM  experience  some  of  the  blctisinga  of 
legislation,'*  and  earnest  eflbrts  were  made  to  secure  au  exten- 
sion of  tlic  term  during  which  authors  miglit  enjoy  the  profits 
of  their  works.  The  movement  was  begun  in  Parliament, 
uuder  the  lead  of  Sergeant  Talfourd,  in  1837,  and  ended  with 
the  passing  of  the  copyright  law  of  1842.*  Sergeant  Talfourd 
and  many,  if  not  all,  of  his  supporters  believed,  and  stoutly 
maintained,  that  the  title  of  an  author  to  his  intellectual  pro- 
ductions was  tlic  same  as  that  of  a  land-owner  to  his  estates, 
and  that  it  was  as  clearly  contrary  to  right  and  justice  for  Par- 
liament to  limit  the  ownership  of  the  former  as  It  would  he  to 
abridge  that  of  the  latter.  The  claims  of  literature,  tlierefore, 
were  presented  on  their  only  true  basis  of  property,  and  not  of 
expediency.  Rut  there  was  so  little  hope  of  gaining  a  complete 
▼ictory  that  Parliament  was  not  askt-d  to  proclaim  the  jier- 
petuity  of  the  ownership  of  literary  property,  but  merely  to 
extend  the  term  of  tstatntor)'  copyright  so  aa  to  continue  for 
sixty  years  after  the  death  of  the  author.  This  was  clearly  a 
compromise  of  the  rigtits  of  authors,  and  was  so  understood  by 
the  friends  of  the  bill ;  but  it  was  looked  upon  as  a  decided 
advance  upon  the  existing  law,  and  the  best  that  could  be  hoped 
for  under  the  circumstances.  The  result  proved  that  this 
feeling  was  well  grounded ;  for  so  strong  was  the  opposition  to 
the  just  claims  of  literature  that  the  term  of  copyright  was 
iixed  at  forty-two  years,  or  during  the  life  of  the  author,  and 
fievon  years  after  his  death,  in  cose  this  should  be  a  longer 
period  than  forty-two  years. 

Mr.  Sergeant  Talfourd  represented  the  cause  of  letters  in  the 
House  of  Commons  with  eloquence  and  perseverance.^     He 


>  fi  A  fi  Vict.  c.  45. 

s  "  Atllinuith  I  see  DO  reason,"  iftiil 
Mr.  SvrKGMut  Tiiruuril,  "  why  KuUinni 
■hould  lint  be  rptttored  to  lliat  inherii- 
snee  wliich,  iiniler  the  nnnte  nf  pro- 
lectioo  and  ciicoiimi^'inpnt,  hn*  bcvn 
talkeo  from  tliem,  I  (W-l  tlmt  llic  auliji'ct 
has  ao  lonfi  hei-ii  treated  as  fi  runlier  uf 
oompromiM  bvtwevu  those  who  Aeay 
that  the  creatiou  of  the  inrentiva 
bcultjr,  or  the  adiiieTenientt  of  tJie 
reasou.  are  the  eubjocta  of  proxM-rfy  al 


all,  nnil  those  who  think  the  property 
•hoiihl  latt  KN  loag  m»  the  wnrk»  wliich 
contain  truth  &atl  beauty  livu,  that  I 
pro]>ci«e  still  to  treat  it  on  ihe  principle 
of  I'omprontoe,  and  to  rent  Mtitfled 
urilli  a  fairer  ndju^liiK'^nt  of  tlip  diRer- 
etii-e  tlian  the  taot  nc-t  nf  I'urliametlt 
aflbnlB  I  ahnil  proptwe,  sulijoct  to 
moditivAtinn  wtien  the  detail*  of  th« 
mvaiure  ihnll  be  diactuoed,  that  the 
term  of  property  in  all  works  of  learn- 
illg,  geaiiu,  and  art,  to  be  produced 
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was  aided  by  the  petitions  of  the  most  distinguished  Britisli 
aulhoni,  incltiding  Wordsworth,  Sir  Walter  Scott,  Archibald 
Alison,  Sir  David  Brewstec,  Frafessor  Wilsonf  Thomas  Carlyle^ 


bcrraflvr,  or  tn  which  the  sUtutable 
copyright  now  Bub«Uts,  shall  be  ex- 
teiiileJ  to  aixty  fear*,  to  be  comptiled 
trxim  the  cJentli  of  tlio  mitlior;  wliicli 
will  at  least  enable  him,  wUilft  jimrid- 
inii  fiir  the  iiMtniction  rihI  ihi^  (Ictittht 
of  dinMnl  ages,  lu  cuiitvmplnli>  llmt  lie 
ahall  Irare  in  lii»  work*  tliemsflves 
Mime  lefcncy  to  thote  for  wtioni  a 
oearer,  if  not  r  higher,  duty  require* 
him  to  provide,  anJ  which  ahjiU  make 
*dnth  leu  rerrible.'  .  .  . 

"  The  (emi  allowed  by  the  rxialing 
law  if  curiuuKly  aihipleil  to  (.'ncoiiniKo 
the  Itgliett  norkn.  ami  lo  leave  the 
BoblMl  unprotecled,  lis  lUtle  spin  i« 
ample  (or  nuthon  who  §eck  only  to 
imu*e :  who, '  to  bcgiule  the  time,  look 
like  the  time  ; '  wlm  lend  to  friTolily  or 
oompUon  '  lighter  win)r»  to  fly ;' who 
sparkto,  blnzi.-,  and  L-xpire-  These  may 
delight  for  «  ■eosnn,  plivten  as  the 
flre-lliM  on  the  heaving  aea  of  public 
0|iiiiiafi,  —  llie  airy  priMfa  of  the  iclel- 
kctual  activity  iif  the  age ;  yet  itirely 
it  ii  not  jiMl  t'l  Icipalate  for  lliow  alone, 
and  deny  all  rvwunl  lo  that  litcntiiro 
«hk:h  mipirea  to  endure,  *Lct  lu  lap- 
iw^e  an  aalhor  of  true  oHptnAl  gcnliu, 
di*guale<]  with  iJie  inane  pliraseoloj^y 
wliieli  had  tuurped  the  place  of  poetry, 
kod  dernling  liinittdf  from  youth  lo  its 
lervioc;  diMlaiiiiii);  the  gauds  wlik'h 
attract  the  vnrulru.  and  unskilled  in 
the  tnovintt  aix-idcnla  of  fortune;  not 
Keking  hU  triumph  in  the  tompeit  of 
the  paaakkna.  hut  )n  the  tereniiy  which 
lit*  above  them, —  whuse  works  stiall 
be  Kiofled  at,  whrwe  tiaine  made  a 
hy-wonJ  :  and  yet  who  >hall  penevore 
iahis  hif{h  and  holy  course,  gradually 
iaiprewinfc  Ihoughiful  mindx  with  the 
•en«e  of  Imth  made  vlMlile  in  the 
revervst  forms  uf  beauty,  until  )k- 
shall  ctTote  the  taste  by  which  he 
iIihII  be  appreciated :  influence,  one 
after  another,  the  mattrr-spirits  of  hU 
age ;  l«  felt  pervading  every  part  of 
Ibc  national  literainre,  —  wfteninfr,  rais. 
ing,  and  eoricUing  it;  and  when  at 


loitlie  shall  And  Ms  confidence  in  his 
owr  aspirations  Justifle<l,  and  the  name 
wliic-li  oiice  watt  the  scorn  admitted  f) 
be  the  glory  of  his  age,  —  he  shall  look 
forward  to  the  close  of  hi*  earthly 
CAroer  as  the  event  that  sUall  cnnke- 
crate  his  fame,  and  de|irive  Uiaoliildreo 
of  the  o[<ening  harvest  he  is  b(.-girining 
(o  reap.  As  soon  a«  his  copyright 
Iwcomef  ralnabte.  it  U  gone ! 

"  Thij  Is  no  imaginary  cak-  I  refer 
to  one  who  'in  this  setting  part  of 
time  '  has  opened  a  vein  of  live  tleepeat 
sentiment  and  thought  before  unknown ; 
—  who  lias  supplteil  the  luiblcic  anti- 
dote lo  the  freezing  effects  of  the  scien- 
tific spirit  of  the  afce  ;  —  who,  while  )i« 
has  detecte-l  ttuii  poetry  which  is  tlio 
easence  of  the  greatest  things.  Hm  cast 
A  glory  around  the  lowliest  tonditioni 
of  humaiiity,  nrvd  Irnoed  out  the  stibtlo 
links  by  wliioh  tliey  are  cimueeled 
wlUi  llie  highest,  —  nf  one  whose  name 
will  now  find  an  echo,  not  only  in  tho 
benrt  of  the  sectoded  student,  but  in 
that  of  the  huaiesl  nf  those  who  are 
fevered  by  poliliuil  controversy.  —  uf 
William  Wonlswurth.  Ought  we  not 
to  requite  lutrh  a  poet,  while  yet  wq 
may,  for  the  injustice  of  our  boyhood  ! 
For  those  works  which  are  now  insen- 
sibly quoted  by  our  most  popular 
writers,  the  spirit  of  which  now  min- 
gles with  utir  Inlellectiial  wtfiiiMphcrv, 
lie  probably  lias  not  received  ihri>ugh 
the  long  life  ho  hat  devoted  to  liis  art, 
until  Utely,  as  much  as  tlie  same  htbor, 
with  mtidorate  Calent,  might  Ju»ily  pro- 
duce in  a  single  year.  Shall  the  hiw, 
whofc  term  has  been  itmply  suffii-ieiit 
to  his  fcort^ers,  now  afford  him  no  |>ro- 
lection,  because  he  has  oiitlnsted  their 
srofl!i ;  hecAiise  his  fame  has  b^en 
foi<leTt-iI  amidst  the  sinrnia,  and  h 
now  the  growth  of  years  '  "  Three 
Speeches  delivered  in  the  Hou«ie  of 
Coramortin  Favor  of  a  Measure  for  an 
Extension  of  Copyright.  By  T.  N.  Tal- 
fourd,  Sergeont-at-Law,  I^undon,  1840. 
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Thomas  Hood,  Thomas  Campbell,  Cliarloa  Dickens,  Roltert 
Browiiiiifi,  Duii^las  Jerrold,  Fjotgli  Hunt,  Marj  Russell  Mitford, 
and  others.  Among  otiier  things,  it  was  said  that  the  existing 
law  was  "  curiously  adapted  to  encourage  the  lighteat  works, 
and  to  leave  the  nobleat  unprotected  ; "  and  that  its  effect,  in 
the  case  of  many  of  llie  best  works  of  literature,  was  to  deprire 
Uie  author  and  his  children  of  their  property  just  when  it 
l>ecame  tlie  most  valuable.  This,  or  well  as  the  injustice  of 
tcrmlnnl  copyright  in  general,  was  forcibly  shown  by  the  facta 
given  in  the  petition  of  Sir  Archibald  Alison.  He  said  that 
lie  had  gircn  twenty-five  years*  labor  to  his  History  of  Eu- 
ro|>c,  and  had  t^pent  X4,000  in  visiting  the  Continent,  and 
Bccuring  the  material  necessary  to  its  preparation,  it  wan 
not  expected  tliat  a  work  of  such  magnitude  and  so  costly 
(the  piico  of  the  seven  volumes  being  then  £4  15*.)  would 
get  into  general  cii-culation  iu  Great  Britain,  even  under  the 
most  favorable  circumstances,  "  till  the  accuracy  of  the  infoi^ 
mation  it  contains  is  tcslcd  by  the  examinatiori  of  inlcUigeut 
persons  of  all  the  countries  whose  transactions  it  embraces, 
and  its  reputation,  if  it  is  to  attain  any,  is  reflected  to  this 
country  from  the  adjoining  empires."  At  that  time  a  third! 
edition  of  the  work  had  been  culled  for,  and  it  had  been  trans- 
lated into  French  and  German.  It  gave,  ^icrefore,  good  prom- 
ise of  success ;  yet,  judging  of  the  future  profits  Trom  what 
he  had  then  received,  the  antlmr  did  not  expect  to  bo  indem- 
nified in  less  than  fourteen  years  for  the  actual  outlay  in 
its  preparation ;  while,  if  the  work  should  stand  the  test  of 
lime,  it  could  not  *'  be  expected  to  come  into  general  circula- 
tion for  many  years  more,  and  would  probably  be  on  the  eve 
of  reaching  its  highest  point  at  the  time  when  the  copyright 
of  it,  under  the  existing  law,  would  expire."  ' 


'  The  CTuc  at  Mr.  Alisuii  is  rcpro- 
Kntatire  of  a  cUtu  of  authors,  by  no 
tnentu  •in«ll  in  numbiT,  wIiom  works 
arc  Binoiifc  ttn-  mutt  rutuAblf  coiurLtiii- 
tiona  to  liiemttire.  Hia  pelitioD  wu 
M  follow  I :  — 

"  Tbat.  with  a  tIow  to  tlic  collcc- 
tion  of  the  tnnteriuli  nnd  tlic  loquisl- 
tion  of  tlie  local  infnnnAtion  rc<iuiiiUe 
fur  a  woik  of  buoIi  cuiiguitudo,  it  was 


uiiiiv«>lil«bty  uvcKtwry  (or  your  pvtt- 
lioner  to  rtttt  in  person  tlie  prini.'t)>u.l 
cninitrie*  in  Kun)|je,  mid  imrcluuc  tlie 
works,  ici  ill  Us  Innjjiin^es,  b«nriiig 
upon  so  exlcnsive  a  subject. 

"Tlial.  during  the  lust  Iwenly-flTQ 
ytiin),  rour  petitioner  has,  with  this 
Tic w,  six  times  repairoil  to  tiic  Coiiti- 
nent,  and  repeatedly  rL^ited  the  princi- 
^1  parts  of  Kcaiit^e,  Ilwly,  Switsc-rUod, 
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The  key-note  of  the  opposition  on  this  occasion  was  riirnished 
bjr  Ijord  Camden's  absurd  harangue  in  the  last  century.     It 


N 


and  Oermsny  ;  that  the  coFt  of  tlipce 
journeys  has  alrvaHy  exceeilei)  -fl.MO, 
■fid  the  rxpriiK  of  the  books  found  to 
be  iwcetsary  ftir  thi-  c«iRi{iilntii>n  of 
Um  undertaktof;  lias  nmuuntc-il  to  ahtive 
XViOOO.  Ifyour  petitmner  lives  to  coot- 
ptrle  faU  unili-rtakiiiK.his  total  expend- 
iture on  account  ut  it  will  be  about 
£1.000. 

"  That,  during  tiie  last  twenty-flve 
jvara,  he  Itns  Inen  engaged,  almost 
wiUiout  intcrniptkifi  except  by  his 
profosional  avocations,  in  the  atudy 
and  rrailiiig  requisite  for  the  collection 
a(  hif  utau-riaU ;  and  for  the  Inst  twelve 
haa  been  M-duUHi»lj  occupied  in  tlie 
Cooipoaitiou  u(  the  work,  which  al- 
nadj  oxleitdt  lo  seven  tliick  rolumei, 
•ctaTo. 

"  That  the  aale  of  lb«  work  of  tuch 
magnitude.  *od  *o  costly  jihe  price  of 
tlie  fi-ren  vnlumes  beint;  x'4  Im.),  eA* 
pedally  wlivii  umlertakeii  t>T  im  iiiillmr 
whully  unknown  to  the  pubhc,  nccc*- 
Mrily  was  at  first  very  slow. 

"That  it  must  be  obTiDDs  to  every 
one  ac(]u«micd  wiili  [li«  subject,  tlutt  a 
work  of  such  ntagnituile  and  ex|«nie, 
the  cost  of  it  when  completed  b«intt 
is  IDs.  cannot  be  expected  to  ffet  Into 
geneml  i.'ircutnlloii  in  this  country,  ercn 
udrr  tlw  mwt  favorable  drcuiustan- 
ee>,  till  the  atvuracy  of  the  iafurmntion 
itconiaiDais  te«let)  by  theexaiiiiiiali<in 
oltiilolli^nl  persons uf  all  tbecouniriv* 
mlitnt  transactioDS  it  nnbravc* ;  and  its 
rctiuution,  if  it  is  to  ohinin  any.  ii  re- 
BrclctI  to  this  counoy  iVom  the  adjofn* 
inf  empires.  It  is  now  undergoing  this 
grdea).  and  is  in  course  of  publicalioTi  at 
Piurii  ill  the  French  laiiKuaite,  and  iif 
iTtnslalitiii  at  Leiiisic  into  the  Gernuia. 
**  lliat  your  petitioner  has  not  di«- 
fOMrd  of  tlic  entire  ci»pyriKlit  of  ony 
part  u(  the  work,  hut  iiu-rvly  sells  to 
hb  piibiishttn  ea*.-li  su).-(.-es9n'e eilition  of 
ftaa  it  is  called  for  by  llie  public.  Two 
e'litititia  luiTe  alrvfldy  been  printed,  and 
I  ihlnl  will  shortly  go  lo  pteea, 

"Thai  your  pc-tilioDcr,  judf^ng  of 
the    ftttare    prvtits    uf   llie  wurk    by 


what  he  has  already  received,  cannot 
exp£ri:t  to  he  indemnifleil  for  the  actual 
outlay  expend*-d  in  ita  proseoution, 
Willi  the  interest  at  the  Umest  rale  uii 
t)tv  ftuiii«  from  t)M)  period  at  wtiidi 
they  were  advanced,  in  letf  than  four- 
teen years. 

"  Tbat,  if  the  work  slioidd  aland 
the  test  of  time  and  cenoral  exam- 
ination, it  cannot  be  expected  to  come 
Into  general  circulation  lor  many  years 
more,  and  would  prolably  be  on  the 
eve  of  reaching  its  highest  point  at 
the  lime  when  the  copyright  of  it, 
under  tlie  exiatJog  Uw,  wouM  ex- 
pire. 

'*  ThAt  no  pennn  can  he  tnoro 
■tronfzly  impressed  than  yuur  peti- 
tioner is  with  the  i-xtrvmely  uncertain 
nature  of  emy  litcmry  reputation, 
and  t]ie  very  Hinall  number  of  works 
which  ever  nnrrive  mure  than  a  few 
years  beyond  the  period  of  their  publi- 
cation. But  if  Ilia  history,  from  the 
labor  and  expenio  bestowed  on  iia 
oompiisition,  is  deatined  to  survive  its 
author,  and  if  the  salu  □(  it  shall  con- 
tinue wlteu  the  work  is  Hiuiahcil.  at  the 
same  av«nige  rale  at  whtcb  It  has  gone 
on  since  the  pubhcaiion  contmenced, 
he  will  h«  ri^mbursed  for  bis  advances 
(u  fourleen  years  from  the  perlixl  uf 
publicAtiun ;  in  fourteen  more,  he  will 
be  rcmuiHrraled  nt  about  oue-half  tho 
rate  which  be  wuuld  liave  obtained  if 
ho  luid  ilevoEvd  the  siinie  linic  and 
labor  on  any  of  the  ordinary  puhlica- 
liona  uf  the  day.  Uut  at  tlie  same  rale 
ot  siile,  fthouhl  the  copyright  he  con- 
tinued for  thirty  or  forty  years  lunger, 
the  work  would  become  a  property 
of  great  value  to  yuur  petitioner'! 
family." 

Mr  Uimd's  petition  wu  not  pre* 
•cnted  to  the  august  body  to  whom  it 
was  addre^ied.  It  contains  bo  much 
Irnlh  and  wisdom  minttled  with  wit, 
Itiat  his  languiige  may  well  be  given 
hen*:  — 

"  The  humble  petition  of  the  under* 
■igned,  Thomas  Hood,  Sbeweth,  — 


THE  LAW  OP  COPmiOnT  AND  PLITBICHT. 


was  aaaumed,  as  a  matter  of  course,  that  an  author  liad  no 
more  claim  to  works  ou  which  he  had  devoted  years  of  toil  and 


"Tliat  ynur  petitioner  is  the  pro- 
prietor of  certnin  cnjiyrinlns  whiL-h  llie 
Iaw  treiitd  as  copyliiiltl,  l>iit  wliicli,  in 
Jititk'C  tiiiil  Vijuity,  alioult]  bo  lits 
frecliol<la.  Mg  L-anoot  conceive  bow 
lIcMii'A  Own,  wlthiitit  a  cliiiiiice  in 
tlif  litle-<1vc<l*  KK  \tv\]  as  (lie  tillo,  can 
bevomv  Evt-ryboilj-'n  Own  hereafter. 

"  That  your  petitioner  in«y  burn  or 
pQblisli  his  mnniucripta  it  )iis  own 
option,  mid  enjoyi  a  riplit  In  and 
control  over  his  own  productioni  which 
no  pr^AB,  now  or  hereafler,  <an  jootly 
prewi  out  u[  liini. 

"  Tliat  as  n  Inndoc)  proprietor  does 
not  loae  hia  rlfilit  (o  his  estate  in  per- 
petuity liy  ttLrowini;  ojien  hit  grounds 
for  the  conretiicnce  or  (traiiflcatioD  of 
the  public,  neither  ouf^tu  the  property 
of  an  autlior  in  liia  work*  to  be  taken 
fpnii  liim,  uiilen  &11  parks  buconie 
cumciiunB. 

"  Tliat  your  pelilioncr.  Iinving  sun- 
dry mug  Little  eitatei  in  view,  wouhJ 
not  ubjoet,  ftfler  a  term,  to  contribute 
Ilia  privatesliare  to  a  general  scrai tj blL>, 
provided  the  UuuU-il  nttd  moiieycil  in- 
terests, as  well  u  the  literary  iiitcreat, 
were  tlirown  into  the  heap ;  but  that, 
In  the  mean  time,  tiie  fruits  of  Mi  brniii 
ought  no  more  to  b«  cut  amongst  the 
public  tli&n  a  ChriAiiaa  woman's  apples 
or  a  Jewess's  omtiKcs. 

"Thitt  cheap  bread  la  m  desirable 
and  nvL-vsMiry  as  cheup  books ;  but  it 
hath  not  yet  been  tboui;rht  juit  or 
expedient  to  ordain  that,  after  a  certain 
number  of  uropx,  all  coruflL-ltlft  shall 
liecome  public  property. 

"Tluit,  whereas  in  other  cases  long 
pOMession  is  Md  to  afllnn  a  right  to 
praptrt/,  it  is  incuDsifltent  and  iiiijufit 
tllAt  a  mer«  Upae  of  tweniy-viglil  or 
any  olher  tcrni  uf  yeara  ahonhl  rk-prive 
on  autlinr  at  uiice  uf  priniHpitl  and  in* 
terest  in  his  own  literary  fund.  To  bo 
roblMMl  tiy  Time  is  a  aorry  encourage- 
laent  to  write  for  Futurity  1 

"That  a  work  which  endorea  for 
many  years  must  be  of  a  sterling  t-hir* 
BCtcr,  and  ought  to  bewnu*  naltotuil 


properly ;  but  al  the  expense  of  the 
public,  or  ftt  any  expense  save  tliat  of 
the  Atillior  ur  hisdeiicx>ndaiilit.  It  must 
be  an  ungrateful  genemtion  that,  in  its 
love  of  cheap  copies,  can  lose  all  regard 
for  '  tlie  denr  originalH.' 

"  Tliat,  wln-reaa  your  petitioner  has 
sold  sundry  of  his  copyrighls  lu  cci^ 
tflin  publislionn  for  a  sum  of  money, 
he  dues  not  see  how  the  public,  whicli 
is  only  a  larger  8rtn,  can  Justly  acquire 
even  a  sJiarc  in  copyright,  except  by 
similar  means :  namely,  by  purctinse  or 
aesigiiment.  That  the  public,  baring 
constituted  itself  by  law  thi*  executor 
uiul  legaltw  of  the  author,  ought  in 
Justice,  and  ncconling  to  practice  in 
other  coses,  to  take  to  his  debts  oj  well 
as  Ilia  hlerary  assets. 

"  Thai,  wlien  your  petitioner  shall 
be  dead  and  burird,  he  miuhl  with  as 
much  prDprlely  and  diivm-y  bar* 
his  body  snatched  as  his  literary  re- 
mains. 

"  That,  by  ihopresentlaw,  lliewweat, 
virtiioiiscst,  disureetesl,  l*e«t  of  aulhora, 
is  tardily  rewanleJ.  priviwly  as  a  ri. 
clous,  seditious,  or  biaiplicnious  writer 
is  «ummFtrily  pnninlied  ;  namely,  by  tlte 
forfeiture  uf  hi«  copyright. 

"That,  in  caxu  uf  infringMneot  on 
his  copyright,  your  pelilitmcr  cannot 
conscientioiittly  or  ccimfurialJy  «pply 
for  reilress  to  the  lnw  whitat  ii  Hamtions 
unlroraal  piracy  hereafter. 

'•  Th.tl  your  petitioner  hath  two  chil- 
dren, wliu  liiok  up  to  him  not  only  as 
tlie  nutlinr  of  the  Condc  AiinuAl,  but 
as  the  autlior  of  their  being.  That  t)i« 
effect  of  the  law  hs  rvganla  an  stitlKM* 
is  virtually  to  disinherit  )m  next  of 
kin,  and  cut  him  ntl  witli  a  book  in- 
stead of  a  shilling. 

"  That  yourpetitloiier  fa  ver^  wlHing 
to  write  for  posterity  on  tlie  lowest 
terms,  and  would  not  object  to  the  lon( 
credit;  but  that,  when  his  heir  shall 
apply  for  payment  to  posterity,  bc 
will  be  referred  hack  to  antiquity, 

"That,  as  a  man's  hairs  belong  tobil 
head,  to  hia  head  should  belong  to  bit 
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pounds  of  sterling  tlian  what  Parliament  luight  clioose  to  give 
him.  Indeed,  the  interests  of  the  author  apftcar  to  have  been 
entirely  orerlookeil  in  the  discussion.  The  paramount  inquiry 
was  directed  to  the  effect  that  any  change  in  the  law  might 
liave  on  the  interests  of  society,  —  paper-makers,  printers, 
hinders,  proof-readers,  &c.  The  opposition  was  hascil  entirely 
on  matters  of  expediency,  and  tiie  fact  or  the  pottKiijility  that 
an  isKue  of  property,  of  right,  or  of  justice,  might  \m  involved, 
in  no  wise  became  the  subject  of  inquiry,  'llic  Solicitor- 
General  tiiought  ^  that  books  sliuuld  be  had  for  tlie  benefit  of 


h&n  ;  wherea*,  on  the  contmry.  your 
pptitkuier  hath  uc«rtiiine<l,  by  i  Dice 
ealcalAtioa,  thut  one  ol*  IiIa  prinuip*! 
cnpyrighia  will  expire  on  tbe  Mnie  day 
ilmi  hi*  only  son  «hi>uld  cnine  uf  a^e. 
Tlic  rcry  law  of  naturv  protevU  afcniiMt 
ta  uiinutiirul  law  whk'h  compels  nn 
MtliDr  Ut  write  for  anybody'*  posterity 
except  hit  own. 

"Finally,  whercfts  it  hu lieon urped, 
'd  an  author  writes  fur  puotL-nty,  lot 
Um  luok  to  posterity  for  hit  reward,' 
joar  pclKiuner  adopts  thiit  rvry  nr- 
piiaeni.  and  on  it«  very  principle 
prifi  for  the  adoption  of  the  bill  in- 
tn>dui«(l  by  Mr.  Sei^eant  Talfonrd, 
MHi!  tiiatby  the  present  arranKement 
paMeriiyia  bound  to  {lay  vverj^body  or 
aajrlxMly  but  tlio  true  tre^litor."  8 
HoDd'i    Work*  (10     voU.,  London), 

m. 

Th«  rariotu  petitions  preienieil  to 
Alt  IIoQse  of  Contmoni  are  t?'*^n  in 
Ibe  viilurne  of  speecbca  jniblifllied  by 
Seri^nnt  Taldiunt.  See  mite,  p.  7>>,  end 
at  ofile- 

Much  cvitlence  was  lalteu  by  the 
RoyalCopyrii;hiil'oinnit59ioncra,wboie 
report  wa«  lubmitied  to  FHrliamcnc 
is  June,  ItfTS,  U)  theeRect,  that,  anlc«« 
ibe  dumtion  of  cupyrigltl  is  long 
cooagh.  an  lathor  cannot  realize  a  fair 
nwmrd  for  the  tlnis  and  money  which 
he  liaa  tpetit  on  a  trark  of  liutitit;  ralue, 
and  that  iMh  fact  haa  a  markud  ten- 
dency to  leMeti  the  production  of  such 
work*'  Id  Itt46,  Wurdawurlh,  then  nn 
old  man,  toll)  Mr.  Alexaniler  Mac- 
mIlUn,  the  well-known  pobllalier,  that 
be  had  juit  begun  to  nueivi:  aoy  con* 


sidenible  sums  from  the  aale  of  hii 
poema.  Hie  returns  were  then  about 
X^M  It  year;  witcreaa  In  1876,  in  the 
opiniim  of  Mr.  Macmillan,  ilie  copy- 
riKliti  of  the  puel,  if  thi'V  had  not  ex- 
pired, would  liiivc  been  worth  ^1,000  a 
y«Ar.  Mii)uu>»  uf  the  KviiicMcc  taken 
before  the  Kuyni  Coniniiesiun  un  Copy- 
right,p.  10.  Mr.  Herbert  Spencer  pub- 
lidhi'd  hit  eariy  work«  at  ii  great  lou.  It 
was  tweiuy-fouryean  before  Iub  louea 
were  miido  up  bjr  the  iricrra»ing  valuo 
of  his  copyri|{htfl.  Ibid.  267.  In  iiU 
opinion,  no  puhliiher  would  have  un- 
di-ruken  the  publication  of  the  luter- 
nnlional  Scientific  Serit.-a,  uiilesa  he 
had  "  many  yeara  to  n.i*oiip  himself." 
Ibtd-  'Jam.  ITofi-Mor  Hiixk-y  pointed 
out  UiL-  rutnoua  effect  which  a  Mhort 
term  of  protection  muat  have  on  the 
protluction  of  luch  a  work  ae  Curler't 
Ofttinem  t'vtiiftK  which  ia  an  valu- 
ablc  and  aa  much  cotisulttd  now 
aa  when  it  was  limt  pubtt»liL'd,  a  half  a 
century  ft|;o.  And  Uiv  Himie,  be  aaid, 
it  cqiiHlly  true  uf  Die  whole  ctiws  of 
botanical,  zoolojticul,  and  analuniical 
work*,  and  the  grvat  masa  of  illus- 
tratii-d  books  rehtliiig  to  physical 
acieni'e.  Iljid.  SO".  A  like  upintou 
wiis  expre^)n.'il  l)y  Mr.  T.  il.  i'arrer 
concentiiiK  several  VAluuble  chiiutioMl 
dictionaries  which  he  had  edited. 
Ibid.  '111.  The  teatimuny  »f  tbeie 
anil  other  wilix-iiAes  is  to  tlie  ellect, 
that  the  (^■xlenl  anil  (junlity  of  literary 
productiiiii  are  largely  inlluenced  by 
the  uppurtunitieH  which  the  Uw  gives 
to  Nuitiors  to  reahze  tlie  pecuniary  re- 
ward of  tbcLr  laburs. 


so 


THB  LAW  OP  COPTBIGBT  ANO  PLATBIOHT. 


tlie  public  at  the  lowest  possible  price ;  and,  therefore,  no 
greater  Itulueement  bIiuuM  be  lield  out  to  authors  than  may  lie 
necessary  lor  sccuihig  the  production  of  the  desired  works  ;  ** 
that  "he  could  never  briug  himself  to  support  any  measure 
which  "goes  further  tlimi  to  giro  the  authors  the  minimum  of 
inducemeut  to  produce  their  works ;  and  ho  did  not  thiuk  the 
lef^islaturc  is  in  conscience  at  liberty  to  go  further."  Sir  Ed- 
ward Sugden  declared  that  he  wos  '*  one  of  tliosc  who  thought 
that  there  won  no  common-law  copyriglit  in  the  author  beyond 
the  manuscript  when  it  was  written,  or  whilst  it  remained  ia 
his  own  possession,"^  Mr.  Strutt alone  of  the  opposition  did 
not  forgLit  that  the  issue  was  one  of  property  ;  for  he  declared 
that,"  from  the  moment  an  authur  puts  his  thouglit^  upon  paper,  ^i 
and  delivers  them  to  the  world,  his  property  tiierein  utterly  ^| 
ceases."  ^  ^b 

Worthy  disciples  of  fjord  Comden  were  these  men.  Chief  , 
among  tliem  was  Lord  Macaulny,  who,  it  will  be  supposed, 
might  have  understood  tlic  merits  of  a  cause  so  vital  to  his  own 
profession,  and  rcpi-eseuted  it  witli  some  degree  of  inlclligenco. 
But,  bringing  the  resources  and  methods  of  the  rhetorician  to 
the  discussion  of  a  theme  that  needed  the  mind  of  a  jurist  and  1 
a  statesman,  he  exerted  his  influence  to  enforce  the  fallacies  of  n 
Yates  and  Camden.  Witli  Yates,  he  thought  that  *'  copyright 
is  a  monopoly,  and  produces  all  the  eflfocts  which  the  general 
voice  of  mankind  attriluites  to  monopoly.''  With  Camden,  he 
believed  ttmt  the  author's  intcr-csts  were  not  to  be  considered 
iu  legislating  concerning  the  fruits  of  his  toil.  Going  beyond 
either  of  them,  he  declared  the  "  principle  of  copyright"  to  bo 
*'  a  tax  on  readers  for  the  purpose  of  giving  a  bounty  to  writers. 
Tlie  tax  is  an  exceedingly  bad  one ;  it  is  a  tax  on  one  of  the 
most  incHicentand  must  sahilary  of  human  pleasures  ;  and  never 
let  us  forget,  that  a  tax  on  innocent  pleasures  is  a  premium 
on  vicious  pleasures."  Groping  in  such  fog  as  this,  it  is  not 
strange  that  Slacaulay  did  not  approach  the  only  true  ground 
on  which  tlie  copyright  question  can  be  properly  discussed  ;  viz., 
property.  How  little  he  understood  the  matter  on  which  he 
was  speaking,  will  l)o  made  apparent  to  the  thoughtful  by  a 
representative  passage  from  hxA  speech:  — 
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3  Ihid.  1071. 


HISTOBT   OP   UTERART  PROPERTY.  81 

*'  We  all  knoTT  how  faintly  we  are  affected  by  the  prospect  of  very 
distant  advantages,  even  when  they  are  advantages  which  we  may  rea- 
sonably hope  that  we  shall  oaraelves  enjoy.  But  an  advantage  that  is 
to  be  enjoyed  more  than  half  a  century  after  we  are  dead,  by  somebody, 
we  know  not  by  whom,  perhaps  by  somebody  unborn,  by  somebody 
utterly  nnoonnected  with  us,  is  really  no  motive  at  all  to  action.  It 
is  very  probable  that,  in  the  course  of  some  generations,  land  in  the 
nnexplored  and  unmapped  heart  of  the  Australasian  Continent  will  be 
veiy  valuable.  But  there  is  none  of  us  who  would  lay  down  five 
pounds  for  a  whole  province  in  the  heart  of  the  Australasian  Continent. 
We  know  that  neither  we,  nor  anybody  for  whom  we  care,  will  ever 
receive  a  &rthing  of  rent  from  such  a  province.  And  a  man  is  very 
little  moved  by  the  thought  that  in  the  year  2,000  or  2,100  somebody 
who  claims  through  him  will  employ  more  shepherds  than  Prince 
Esterbazy,  and  will  have  the  finest  house  and  gallery  of  pictures  at 
Victoria  or  Sydney.  Now,  this  is  the  sort  of  boon  which  my  honor- 
able and  learned  friend  holds  out  to  authors,  Considered  as  a  boon  to 
them,  it  is  a  mere  nullity ;  but,  considered  as  an  impost  on  the  public, 
it  is  no  DuUity,  but  a  very  serious  and  pernicious  reality. 

"  I  will  take  an  example.  Dr.  Johnson  died  fifty-six  years  ago.  If 
the  law  were  what  my  honorable  and  learned  friend  wishes  to  make  it, 
somebody  would  now  have  the  monopoly  of  Dr.  Johnson's  works.  Who 
that  somebody  would  be  it  is  impossible  to  say ;  but  we  may  venture  to 
guess.  I  guess,  then,  tiiat  it  would  have  been  some  bookseller,  who  was 
the  assign  of  another  bookseller,  who  was  the  grandson  of  a  third  book- 
seller, who  -had  bought  the  copyright  from  Black  Frank,  the  Doctor's 
servant  and  residuary  legatee,  in  1785  or  1786.  Now,  would  the 
knowledge  that  this  copyright  would  exist  in  1841  have  been  a  source 
of  gratification  to  Johnson  ?  Would  it  have  stimulated  his  exertions  ? 
Would  it  have  once  drawn  him  out  of  his  bed  before  noon  ?  Would  it 
have  once  dieered  him  under  a  fit  of  the  spleen  ?  Would  it  have  in- 
duced him  to  give  us  one  more  allegory,  one  more  life  of  a  poet,  one 
more  imitation  of  Juvenal?  I  firmly  believe  not.  I  firmly  believe 
that,  a  hundred  years  ago,  when  he  was  writing  our  debates  for  the 
Gentleman's  Magazine,  he  would  very  much  rather  have  had  twopence 
to  boy  a  plate  of  shin  of  beef  at  a  cook's  shop  underground.  Con- 
ndered  as  a  reward  to  him,  the  difference  between  a  twenty-years*  and 
a  uxty  years*  term  of  posthumous  copyrig;ht  would  have  been  nothing,  or 
next  to  nothing.  Bat  is  the  difference  nothing  to  us?  I  can  buy  Rasselas 
for  sixpence ;  I  might  have  had  to  give  five  shillings  for  it.  I  can  buy  the 
Dictionary,  the  entire,  genuine  DicUonary,  for  two  guineas,  perhaps 
for  less ;  I  might  have  had  to  give  five  or  six  guineas  for  it    Do  I 
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grudge  ibis  to  a  man  like  Dr.  Juhnsoii?  Not  at  all.  Show  me  that 
tlic  proH|H.-ct  of  tliia  booti  roufiLt]  him  lo  any  vigorouii  ttTurUor  suaiained 
hia  s|>iriu  umlcr  dqircitsing  drciicii>lauccit,  atul  I  am  quite  wjlliag  to 
pay  the  price  of  bucIi  an  object,  lica^'y  as  tliat  price  is.  But  irlmt  I  do 
camplaia  of  is.  tliat  my  circumstances  are  to  be  worse,  and  Jobnaon's 
Done  tbe  better;  tbat  I  am  to  gire  fire  pounds  for  wbat  to  him  was  not 
worth  a  &rthing.  The  priDciple  of  copyright  is  tluB.  It  is  a  tax  oo 
roodtTK  for  ihe  purpose  of  giving  a  bounty  to  writers.  The  lax  is  an 
exceedingly  biul  otie ;  it  te  a  tux  on  one  uf  the  most  iouoceut  auil  most 
Babitary*  of  human  pleasures;  and  never  let  us  forget,  that  a  tax  on 
iauoeeut  pleasures  is  a  premium  on  vicious  pleasures."^ 

Apply  this  roasaniiig  to  the  fruits  of  manual  labor,  and  the 
satii'c  becomes  plain.  Ask  what  interest  the  farmer,  the  mer- 
chant, the  laborer,  may  feel  in  what  becomes  of  hia  life's  earn- 
ings after  hia  death,  whcu  one  of  the  strongest  instincts  of  the 
fathers  heart  is  that  the  property  left  by  him  shall  be  enjoyed 
by  his  children  and  keep  them  from  want.  Often  is  this  holy 
feeling  the  highest  stimulus  to  labor,  the  chief  motivo  iu  tlio 
accumulation  of  earningB,  It  is  the  will  of  the  parent,  as  it  is 
then  the  right  of  tlie  offspring,  that  the  latter  shall  succeed  to 
the  prt)|»erty  of  the  fdrmer.  And  yet  Macaulay  asked  Ihe 
Parliaiucnt  of  England  what  interest  au  author  cau  hare  in  his 
works  after  his  death !  How  much  better  Disraeli  spoke  on 
the  same  theme :  — 

"There  are  works  retjuiring  great  learniug,  great  industry,  great 
labor,  and  great  capital,  in  tlieir  preparation.  Ttiey  assume  a  palpable 
form.  You  may  fill  warehoiifivs  with  them,  and  freight  shijM.  And  the 
teuure  by  which  tliey  are  held  ik,  in  my  opinion,  superior  to  that,  of  all 
other  property ;  for  it  is  originiU.  It  is  tenure  wliicb  docs  not  exitt 
in  a  doubtful  title,  which  doea  not  spring  from  any  ailveiittiioiis  cir- 
cumsUmces.  It  is  not  found  ;  il  is  uot  purchased  -,  il  is  not  prescrip- 
tive. It  is  origiual.  So  it  is  the  must  imtund  of  all  titles,  t>ecau8e  il 
is  tiie  roost  simple  and  least  artiHcial.  It  i»  paramount  and  sovereign, 
beeaase  it  is  a  tenure  by  crpntion.  Tlie  fault,  therefore,  that  J  find, 
ool  with  the  design  of  tJie  bill,  but  with  the  bill  itself,  is  that  the  title 
held  by  such  a  [laramouut  tenure  should  for  a  moment  be  compro* 
mised."' 

1  8  MacauUy'a  Works  (e<l.  hy  haAj  TrcTeljan),  200. 
»  43  Hnn».  I'arl.  Deb.  JU  wr.  676. 
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It  is  not  a  pleasant  spectacle  to  contemplate  the  authors  and 
scholars  to  whom  this  century  is  most  indebted  begging  in  vain 
from  the  Parliament  of  Victoria  a  right  which  hod  been  enjoyed 
by  the  literary  men  of  the  Elizabethan  age.  It  is  less  pleasant 
to  know  that  their  defeat  was  due  to  the  triumph  of  such  igno- 
rance and  sophistry  as  pervade  the  notions  of  Yates,  Camden, 
and  Macaulay. 

Like  the  statute  of  Anne,  the  5  &  6  Yict.  c.  45,  granted 
copyright  in  a  *'  book ;  *'  but  the  latter  act  defined  this  word 
"  to  mean  and  include  every  volume,  part  or  division  of  a  vol- 
nme,  pamphlet,  sheet  of  letter-press,  sheet  of  music,  map, 
chart,  or  plan  separately  published."  The  statute  also  provided 
for  the  regulation  of  the  copyright  in  articles  published  in 
encyclopsedias,  reviews,  magazines,  and  periodicals. 

Tlie  duration  of  copyright  in  books  fixed  by  the  law  of  1842 
has  continued  to  the  present  time. 

In  the  reign  of  William  lY.,  authors  were  freed  from  a  part 
of  the  oppressive  tax  which  had  been  unjustly  imposed  on 
them  for  more  than  a  century.  The  number  of  copies  required 
to  be  delivered  to  public  libraries  —  which  had  been  nine  under 
the  act  of  1710,^  and  eleven  under  that  of  1801  *  and  that  of 
1814'  —  was  reduced  to  five  in  1836,*  at  which  number  it  was 
continued  by  the  statute  of  1842.  The  last  named  law,  5  & 
6  Vict.  c.  45,  provides,  that  a  copy  of  the  best  edition  of  every 
book  published  shall  be  delivered  to  the  British  Museum ;  and, 
if  demanded,  a  copy, "  on  the  paper  of  which  the  largest  num- 
ber of  copies  of  such  book  or  edition  shall  be  printed  for  sale," 
shall  be  given  to  the  Bodleian  Library  at  Oxford,  the  Public 
Library  at  Cambridge,  the  Library  of  the  Faculty  of  Advocates 
8t  Edinburgh,  and  the  Library  of  Trinity  College,  Dublin.^ 

In  1835  was  passed  the  5  &  6  Will.  IV.  c.  65,  vesting  in 
authors  the  sole  privilege  of  publishing  their  lectures;  so  that 
no  one,  "  by  taking  down  the  same  in  shorthand  or  otherwise 
in  writing,  or  in  any  other  way,  obtain  or  make  a  copy,"  may 
publish  the  lecture  without  the  consent  of  the  author.  The 
latter,  however,  is  required  to  give  notice  in  writing  to  "two 
justices   living  within  five  miles  from  the  place  where  such 

»  8  Anne.  c.  19.  '  41  Geo.  III.  c.  107. 

>  M  Geo.  lU.  c.  166.  *  6  &  7  WUl.  IV.  c.  UO.    .        >  b.  8. 
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lecture  or  Iccturoa  shall  be  delivered,  two  days  at  the  least 
before  delivering  the  same."  The  protection  granted  does  not 
extend  to  *•  any  lecture  or  lectures  delivered  iu  any  university 
or  public  school  or  college,  or  on  any  public  foundation*  or  by 
any  individual  in  virtue  of  or  according  to  any  gift,  endow- 
ment, or  foundatiou."  There  is  nothing  iu  this  statute  to  pi-o- 
Tent  any  person  from  publicly  delivering  a  lecture  witliout  the 
consent  of  the  author. 

Copyright  iu  prints  and  engravings  was  first  granted  in  1735 
by  the  8  Geo.  II.  c.  13,  whose  pi-oviBiuns  have  beeu  modified 
by  several  later  acts.  By  7  Geo.  Hi.  c.  38,  passed  in  1767, 
the  term  of  protection  was  extended  from  fourteen  to  twenty-^ 
eight  years. 

The  fii-st  statute  for  the  protection  of  sculpture  was  the  8i 
Geo.  in.  c.  71,  passed  in  1798 ;  but  lliia  was  so  defective  that 
the  law  was  revised  in  1S14  by  the  54  Geo.  111.  c.  oQ^  by  which 
copyright  is  granted  for  fourteen  years,  with  provision  for  an 
extension  of  fourteen  years. 

it  was  not  until  1802  that  statutory  copyright  was  coufcrrodj 
upon  the  authors  of  paintings,  drawings,  and  photographs.  By 
the  25  A  26  Yict.  c  68,  passed  in  that  year,  such  authors, 
jirovidcd  they  are  British  subjects,  or  resident  within  tlie 
dominions  of  the  crown,  may  acquire  the  "  sole  and  exclusive 
right  of  copying,  engraving,  reproducing,  and  multiplying  such 
painting  or  drawing  and  the  design  thci'cor,  or  such  plioto- 
grapli  and  the  negative  thereof,  by  any  means,  and  of  any 
size,  for  the  term  of  the  natural  life  of  such  author,  aud  seven 
years  after  his  death." 

Until  1833,  there  was  no  statute  securing  the  exclusive  right 
of  representing  a  dramatic  composition,  and  the  few  cases 
which  hod  arisen  iu  the  courts  gave  dramatists  little  hope  of 
protection  for  their  cominon-law  rights  from  these  tribunals. 
The  act  of  3  A  4  William  IV.  c.  15,  was  passed  in  1833  to 
meet  this  want.  It  gives  to  ttie  "  author  of  any  tragedy,  com- 
edy, play,  opera,  farce,  or  any  other  dramatic  piece  or  enter* 
tainraent,"  tlie  sole  liberty'  of  representing,  or  causing  it  to  be 
reprcsenltid,  at  any  place  of  dramatic  entertainment  in  the 
British  dominions.  Frotectiou  is  extended  to  both  printed 
and  manuscript  dramatic  compositiona.    Any  peraoa  pirating 
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a  play  is  made  liable  to  tlie  payment  of  not  less  than  forty 
shilliuga  for  every  unlicensed  representation,  "  or  to  the  full 
amount  of  the  benefit  or  advantage  arising  from  ,8uch  repre- 
sentation, or  the  injury  or  loss  sustained  by  the  plaintiff  there- 
from, whichever  shall  be  the  greater  damages." 

The  provisions  of  this  statute  were  extended  to  musical 
compositions  by  the  5  &  6  Vict.  c.  45 ;  *  and  the  term  of 
protection  for  both  dramatic  and  musical  compositions  was 
enlarged  from  twenty-eight  years  to  that  prescribed  for  copy- 
right in  books. 

RiGBTB  OP  Foreign  Authors  in  England. 

In  1838  was  passed  the  first  "  Act  for  securing  to  authors,  in 
certain  cases,  the  benefit  of  international  copyright."  ^  The  ob- 
ject of  this  statute  was  to  enable  foreign  authors  to  copyright 
their  books  in  England,  and  to  secure  to  English  authors  simi- 
lar advantages  in  foreign  countries.  The  Queen  was  empow- 
ered to  direct,  by  an  Order  in  Council,  that  the  author  of  a 
book  first  published  in  a  foreign  country  should  have  copyright 
therein  in  the  United  Kingdom  for  a  specified  period,  by  com- 
plying with  certain  prescribed  regulations;  but  only  on  con- 
dition that  similar  privileges  should  be  conferred  by  such 
country  upon  English  authors. 

This  law  related  only  to  books,  and  contained  no  provision 
for  conferring  upon  authors  the  exclusive  right  of  representing 
or  performing  dramatic  pieces  and  musical  compositions  first 
published  or  publicly  performed  in  a  foreign  country  ;  and  did 
not  apply  to  prints,  sculpture,  and  other  works  of  art.  For  tho 
protection  of  such  productions,  the  7  &  8  Vict.  c.  12,  was 
passed  in  1844.  It  repealed  the  act  above  cited,  but  re-enacted 
its  general  provisions  relating  to  books,  and  extended  them  to 
prints,  articles  of  sculpture,  and  other  works  of  art.  Provision 
vas  also  made  for  conferring  upon  dramatists  whose  works  bad 
first  been  given  to  the  public  in  foreign  countries  the  sole  lib- 
erty of  representing  or  performing  them  for  a  specified  [leriod, 
in  any  part  of  the  Britisli  dominions.  While  the  7  &  8  Vict. 
c.  12,  provided  for  extending  protection  to  foreign  books  in  the 

1  ■.  20.  «  1  &  2  Vict.  c.  69. 
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ori^nal  language,  if  declared  that  nutbing  in  it  should  be  con- 
strued to  prevent  tlic  printing,  publication,  or  sate  of  traiisla- 
lionfl  of  foreign  woiks.'  By  the  16  <fe  16  Vict.  u.  12,  passed 
in  1852,  proviaioji  wa«  made  fur  tlie  protection  of  translations 
of  books  and  of  dramatic  com  [positions.  The  act,  however, 
declared  that  "  fair  imitntions,  or  adaptations  to  the  English 
stAgc,"  of  foreign  dramatic  and  musical  compositiona,  miglit  Ite 
made  by  any  person.'  This  provision  was  repealed  in  1875  by 
the  38  Vict.  c.  12,  which  empowered  the  Queen,  by  Order 
in  Council,  to  protect  foreign  plays  against  tliia  species  of 
piracy. 

International  copyright  ctmveniions  have  been  made  between 
Great  Britain  and  the  following  countries :  Prussia  and  ^axony^ 
in  1846;  Brunswick,  Thurinjyian  Union,  Hanover,  and  Olden- 
burg, in  1847 ;  France,  in  1851 ;  Anhalt  and  Hamburg,  in 
185:3  ;  Oclgium,  In  1854  ;  Pi-ussia  (additional),  in  1855 ;  Spain,! 
in  1857;  and  Sardinia,  in  1860. 

In  the  general  copyright  statutes,  Parliament  has  made  no^ 
express  distinction  between  native  and  foreign  authors.  It  has 
gmnled  copyriglit  to  "  authors,"  without  prescribing  any  re- 
striction as  to  nationality.  There  has  been  a  morkod  diversity 
of  judicial  opinion  as  to  the  true  meaning  of  the  law  on  this 
point.  Some  jurists  have  contended  that  the  privileges  granted 
mnst  be  presumed  to  have  been  intended  for  British  sultjecta 
exclusively.  Otticrs  Imvc  maintained  that  both  tlic  spirit  and 
the  letter  of  the  law  are  broad  enough  to  embrace,  on  equal 
terms,  all  autliurs,  whcilier  native  or  foreign.  Prior  to  1854, 
the  decisions  of  tlie  courts  on  this  question  were  conflicting. 
In  that  year,  the  House  of  Lords,  in  the  case  of  Jofferys  v.  Boo- 
sey,-^  held,  on  a  divldtid  opinion  of  the  advising  judges,  tliat  a 
foreign  autfior,  resident  abroad,  was  not  entitled  to  English 
copyright.  In  1868,  in  tlio  case  of  Routledge  i*.  Iiow,*  the  same 
tribunal,  protecting  ilie  rights  of  an  American  autlior  who  had 
been  in  Canada  at  the  time  of  the  publication  of  her  novel  in 
London,  declared  that  an  alien  became  entitled  to  English 
copyright  by  first  publishing  in  the  United,  Kingdom,  provided 
he  were  anywhere  williin  the  British  dominions  at  tlie  time  of 


I  B.  18,  *  ■.  6. 
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such  publication.    This  judgment  has  continued  to  represent 
the  law. 

Copyright  Legislation  in  the  United  States. 

The  first  legislation  on  the  subject  of  literary  property  in  the 
United  States  appears  at  the  close  of  the  Revolution.  In  Jan- 
uary, 1783,  Connecticut  passed  a  "  Law  for  the  encouragement 
of  literature  and  genius,"  with  a  preamble  setting  forth  that 
"  it  is  perfectly  agreeable  to  the  principles  of  natural  equity 
and  justice  that  every  author  should  be  secured  in  receiving 
the  profits  that  may  arise  from  the  sale  of  his  works  ;  and  such 
security  may  encourage  men  of  learning  and  genius  to  publish 
their  writings,  which  may  do  honor  to  their  country  and  ser- 
vice to  mankind."  ^ 

In  March  of  the  same  year,  the  legislature  of  Massachusetts 
passed  "  An  Act  for  the  purpose  of  securing  to  authors  the 
exclusive  right  and  benefit  of  publishing  their  literary  produc- 
tions for  twenty-one  years."  *  The  views  entertained  at  that 
early  day  in  this  enlightened  Commonwealth,  concerning  the 
importance  and  justice  of  protecting  the  rights  of  authors,  are 
expressed  in  the  strong  language  of  the  preamble :  — 

"  Whereas  the  iroproTement  of  knowledge,  the  progress  of  civiliza- 
tioD,  the  public  weal  of  the  community,  and  the  advaoceinent  of  human 
happtnesa,  greatly  depend  on  the  efforts  of  learned  and  ingenious  per- 
lons  in  the  various  arts  and  sciences :  as  the  principal  encouragement 
such  persons  can  have,  to  make  great  and  beneficial  exertions  of  this 
nature,  must  exist  in  the  legal  security  of  the  fruits  of  their  study  and 
indostry  to  themselves ;  and  as  such  security  ia  one  of  the  natural  rights 
af  all  men,  there  being  no  property  more  peculiarly  a  man's  own  than 
that  which  is  produced  by  the  labor  of  his  mind,  —  Therefore,  to  encour- 
age learned  and  ingenious  persons  to  wiite  useful  books  for  the  benefit 
of  mankind,  be  it  enacted,"  &c.  — 

The  act  then  declares  that  all  books,  treatises,  and  other 
Hterary  works  shall  be  the  sole  property  of  the  authors,  if 
citizens  of  the  United  States,  their  heirs  and  assigns,  for 
twenty-one  years  from  the  date  of  first  publication  ;  and  pre- 

1  St  of  Conn.  (ed.  1786)  188.  >    i  Laws  of  Mass.  (ed.  1807]  94. 
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Bcrilies  penalties  For  violations  of  this  right.     This  lav,  a«  well 

fl3  tlint  of  Connecticut,  contained  a  proviso  tliot  its  t>enefita 
gliould  not  extend  to  llie  ciLizons  of  any  otlier  State  which  had  ^^ 
not  passed  a  similar  law.  ^H 

At  tliis  time,  the  siiliject  of  literary  propci"ty  was  brought  ^"^ 
before  the  ohl  Congress  by  snndry  pafiers  and  inenioriala;  and 
on  the  2d  of  May,  1783,  the  following  resolution,  reported  b 
Mr.  Madison,  was  adopted :  — 

"■  Reaolved,  That  it  be  recommended  to  tho  several  Slittea  lo  secure 
to  llie  Authnr»  or  publishere  of  any  umv  hookft  not    hitlterto  printed|^ 
being  citixei^fi  of  th<i  UtiittNl  SlatGH,  niut  to  thiiir  e:cccntor!i,  n«lmini«tra-^ 
tors,  and  a»ngiiR,  itio  copyright  of  kiicIi  Imoks  for  a  cf>ria)n  time,  not  leM 
than  fourteen  yeara  from  tlie  first  pnlilication  :  and  to  secnre  to  the  said 
aiitliors,  if  they  shall  mirvive  the  term  first  mentioned,  and  to  tlteir] 
executors,  adminiAtracors,  and  assigns,  the  copyright  of  aur-h  books  for 
anuthrr  term  of  time  not  less  than  fourteen  years,  such  copy  or  exclu-' 
sive  right  of  printing,  publishing,  and  vending  the  same,  lo  be  secured 
to  the  original  author*  or  publishers,  their  executors,  adininistraton, 
aad  assigns,  by  such  laws  and  such  restrictiuns  as  to  the  scvi-nd  Stat«fl , 
may  seeui  proper,"  ^ 

Pursuant  to  this  reconimendation,copyriglit  laws  were  passed' 
by  Virginia  in  ITSij.^  Xew  York  in  1786,-*  and  by  other  States, 
securing  to  authora,  for  a  limited  time,  exclusive  properly  iftj 
their  literary  works.     Under  this  system,  it  was  necessary  for 
outlior«,  in  order  to  enjoy  the  l>eneritrt  uf  protection  in  States 
other  than  that  in  which  t hoy  resided,  to  copyright  their  works! 
in  each  State  havinfr  such  laws.     Authors'  rights,  therefore,' 
depended  on  the  legislation  in  the  several  States,  as  them  was  J 
no  national  law  relating  to  copyright. 

In  order  to  aflbrd  to  literary  property,  as  well  09  to  useful 
inventions  and  discoveries,  adequate  protection  throughout  the 
United  States  by  a  general  law,  the  Federal  Constitution,  framed 
in  17S7,  cm|H>wered  Cungroas  "to  promote  tho  progress  ofi 
science  and  useful  arts  by  securing  for  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their  respective  writings 
and  discoveries.'*  *     Pursuant  to  this  provision,  tJie  first  cop/- ; 

t  6  Joumal*  of  Conffroff .  199,  >  IS  Ilenin^'a  StAtutea  at  LarRC.  30. 

>  2  Laws  of  N«w  York  (Jone*  &  Varick'ft  ctl..  17S»),  820.      *  Art.  1,  a.  8,  vL  8. 
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right  law  of  the  United  States  was  passed  May  31,  1790.  It 
vas  entitled  "  An  Act  for  the  encouragement  of  learning,  by 
securing  the  copies  of  maps,  charts,  and  books  to  the  authors 
and  proprietors  of  such  copies,  during  the  times  therein  men- 
tioned." *  This  statute  gave  to  authors  who  were  citizens  or 
residents  of  the  United  States,  their  heirs  and  assigns,  copyright 
in  maps,  charts,  and  books  for  fourteen  years ;  and  provided  for 
a  second  term  of  the  same  length,  if  the  author  should  be  living 
at  the  expiration  of  the  first.  Tlie  applicant  was  required, 
before  publication,  to  deposit,  in  the  clerk's  office  of  the  district 
court  in  the  judicial  district  where  he  resided,  a  printed  copy 
of  tlie  title  of  the  book  or  map,  within  two  months  after  publi* 
cation  ;  to  publish  the  record  of  this  fact  for  four  weeks  in  one 
or  more  newspapers  printed  in  the  United  States;  and,  within 
six  months  after  publication,  to  deliver  to  the  Secretary  of  State 
of  the  United  States  a  copy  of  the  book.  The  penalty  pre- 
scribed for  publishing,  importing,  or  selling  a  book  in  violation 
of  the  act  was  forfeiture  of  copies  to  the  author  or  owner, 
'^who  shall  forthwith  destroy  tlie  same,"  and  the  payment  of 
fifty  cents  for  every  sheet  found  in  possession  of  the  offender,  — 
one  half  to  go  to  the  author  or  owner,  and  the  other  half  to  the 
Uuited  States.  The  act  also  provided  a  remedy  against  the 
unauthorized  publication  of  manuscripts  belonging  to  citizens 
or  residents  of  tlie  United  States,  —  a  provision  which  has 
been  continued  by  subsequent  statutes  to  the  present  time. 

The  next  statute  relating  to  copyright  was  that  of  April  29, 
1802,  which  went  into  effect  the  following  January.^  This 
required  tlie  copy  of  the  record  in  the  district  clerk's  office, 
besides  being  published  in  a  newspaper,  to  be  printed  on  the 
title-page  of  the  book,  or  that  immediately  following.  It  also 
extended  the  provisions  of  the  act  of  1790  to  "  the  arts  of 
designing,  engraving,  and  etching  historical  and  other  prints." 

The  act  of  Feb.  15, 1819,  gave  to  the  circuit  courts  original 
ct^izance,  in  equity  and  at  law,  of  all  controversies  respecting 
literary  property  arising  under  the  laws  of  the  United  States."* 

In  1831,  the  acts  of  1790  and  1802  were  repealed,  and  tlie 
law  relating  to  copyright  was  embodied  in  one  statute.^    The 

1  1  U.  S.  St  «t  L.  124.  *  4  Id.  486. 

«  2  M.  171.  In  December,  1880,  Mr.  Ellsworth 

*  8  Id.  481.  from  the  Committee  on  the  Judiciary, 
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term  of  protection  was  extended  from  fourteen  to  twenty-eight 
yeara,  "with  provision  for  a  renewal  for  fourteen  years  to  the 
aatlior,  liis  widow  or  clnldren.  The  conditions  to  be  observed 
by  the  author  were  somewliat  changed.  He  was  no  longer 
required,  except  in  the  case  of  a  renewal,  to  pubtish  in  a 
newspaper  a  copy  of  the  record  of  filing  the  title,  or  to  print  it 
on  tho  titlc-pagc.  The  former  requiremeiit  now  dis8pi.>eared  ; 
and,  instead  of  the  Salter,  it  became  ctasential  to  print  in  the 
book,  or  on  the  map  or  musical  composition,  the  words  wliich 
had  formerly  been  n»ed  in  the  case  of  niia[)8  and  engravings; 
"  Entered  according  to  act  of  Congi-eaa,"  Ac.  A  printed  copy 
of  the  title  of  the  boolc  was  to  be  deposited  before  publication, 
and  a  copy  of  the  book  within  three  months  after  publication, 
with  the  district  clerk,  who  was  required  to  transmit,  at  least 
once  a  year,  to  the  Secretary  of  State,  a  copy  of  such  records, 
with  the  hooks  deposited.  The  forfeitures  and  penalties  were 
fiimilar  to  those  pi-escrlbed  in  the  preceding  statutes. 

Musical  compositions  were  now  for  the  Arst  time  expressly 
provided  for,  being  put  on  the  same  footing  as  books. 

liy  the  act  of  1834,  it  was  pfovidod  that  all  deeds  in  writing 
for  the  Irsinsfer  or  assignment  of  copyrights  should  be  recorded 
in  the  oflice  where  the  original  copyright  had  been  recorded  ; 
and  tliat  every  such  deed  which  should  thereafter  be  made,  and 
not  proved  and  recoHed  bh  prescribed,  within  sixty  days  after 
execution,  should  be  void  against  any  subsequent  buyer  wiliiout 
notice.^ 

The  act  of  1846,  establishing  the  SmitliHonian  Institutiou, 
required  one  copy  of  every  book,  map,  chart,  muaicol  composi- 

madc  to  Con^esi  >  report.  In  which  tiie 
faltowing  language  wu  OMcl :  — 

"Your  ooitmultc-ebelicre  that  rlie Juit 
ctaini»  of  auction  rfquire  from  our 
Ic^islatititi  a  ikftiteutiun  not  U-;>it  tlmn 
wliAt  ifl  propcutKl  in  tlie  bill  n-ported. 
Upon  the  fir»t  principl&i  of  jiroprieior- 
ahip  in  pro|>erly,  an  iiu(hr>r  tiati  an 
excltiBive  unci  iK-rptrtual  ri^lit,  in  pn-f- 
erence  to  «ii.v  others,  to  the  fruila  uf 
hit  labor.  Though  the  nnlure  of  liter- 
ary property  !■  pt'culiar,  it  is  nut  tlio 
leu  real  and  valualjle.  If  lalior  anil 
cfToTt  in  ])riiiluL'infiC  what  befnro  wsa 
uot  pua»esM»l  ur  known  will  give  title. 


tlten  the  liteniry  man  htu  title  perfect 
and  atitiilule.  and  should  have  bU 
reward .  he  wrilpa  and  ho  lahora  aa  aa- 
siduaualy  as  daos  the  nieuhaitic  nr  lius- 
linii'hnnti.  The  scholar  who  aet'ludiM 
liinisi'lf,  and  waatM  liii  life,  aiid  ufien 
hi*  property,  to  enliKhten  the  world,  has 
thi'  best  right*'  to  tlie  pmflla  of  tbcMie 
labors:  the  pjanlpr,  the  ttiecbanic,  ihA 
professional  man,  cannot  |ire(er  m  better 
to  what  »  admitted  to  be  bis  own." 
Report!  uf  Comnflttees.  Slit  Cong.  2d 
SeM.  [1K30-S1)  Kep.  No.  8. 
»  4  U.  S  St.  at  L.  728. 
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tion,  print,  cut  or  engraving,  to  be  delivered  within  three  months 
after  publication  to  that  institution,  and  one  copy  to  the  Library 
of  Congress.^  This  provision  was  repealed  in  1859,  by  a  stat- 
ute which  further  provided  that  all  copyright  publications  and 
the  records  relating  to  copyrights  should  be  transferred  from 
the  State  Department  to  that  of  the  Interior,  which  was  now 
made  the  custodian  of  such  publications  and  records.^  lu  1865, 
the  owner  was  again  required  to  transmit,  within  one  month 
after  publication,  a  copy  of  every  book  or  other  copyrighted 
article  to  the  Library  of  Congress  ;^  and,  in  1867,  a  penalty 
of  twenty-five  dollars  was  imposed  for  failure  to  make  such 
delivery.* 

In  1861,  an  act  was  passed  providing  for  an  appeal  of  copy- 
right cases  to  the  Supreme  Court  of  the  United  States,  without 
regard  to  the  amount  in  controversy.^ 

In  1865,  photographs  and  negatives  were  brought  within  the 
provisions  of  the  copyright  laws.* 

Until  1856,  there  was  no  statute  giving  to  dramatists  control 
over  the  public  representation  of  their  plays.  This  want  was 
met  by  the  act  of  August  18  of  that  year,  which  conferred 
upon  the  author  or  owner  of  a  dramatic  composition,  besides 
the  exclusive  right  of  printing  and  publishing  given  by  previous 
laws,  the  sole  liberty  of  performing  or  causing  it  to  be  per- 
formed in  public.  Any  person  infringing  this  right  was  made 
liable  to  damages,  in  a  sum  not  less  than  one  hundred  dollars 
for  the  first  and  fifty  dollars  for  every  subsequent  perform- 
ance.^ The  provisions  of  this  statute  applied  only  to  cases 
in  which  copyright  was  secured  under  the  act  of  1831 ;  and,  as 
the  benefits  of  that  law  were  by  express  words  limited  to 
citizen  or  resident  authors,  foreign  dramatists  acquired  no 
rights  by  the  Statute  of  1856. 

All  statutes  relating  to  copyright  were  repealed  in  1870,  and 
the  entire  law  on  the  subject  embodied  in  one  act.^  No  change 
was  made  in  the  duration  of  copyright.    To  the  things  pro- 

I  ActofAng.  10, 1846,8. 10;  9U.S.         »  12  Id.  130. 
St.  at  L.  106.  «  13  Id.  640. 

•  ActolFeb.  5,1859,M.  6,  8;  11  U.         '  11  Id.  188. 

B.  SL  ftt  L.  880.  <  Actof  July  8,  1870,  Bi.S&etteg.;  IS 

*  13  Id.  640.  U.  S.St,  at  L.  212. 
4  14  Id.  896. 
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tecLed  by  previous  statutes  were  added  paintiiigR,  drawings, 
cliromos,  statues,  statuary,  and  models  or  designs  intended  to 
be  perfected  as  works  of  tlic  fine  arts.  A  printed  copy  of  the 
titlo  of  every  book  was  required  to  be  filed  with  Ihe  Librarian 
of  Congress  before  publication  ;  and  two  copies  of  tbc  txH)k,  to 
be  delivered,  wilbin  ten  days  after  publication,  lo  ibc  same 
officer.  In  the  cose  of  painting  and  certain  other  works  of  art| 
a  description  must  be  filed  before  and  a  photographic  copy  deliv- 
ered afler  pnblication. 

In  1873-74,  the  copyright,  with  all  other  statutes  of  Uie 
United  States,  was  revised.* 

In  1874,  it  WHS  provided  that  the  copyright  notice  ap{tearing 
in  a  book  or  on  a  work  of  art  might  be  in  the  form  previously 
in  use,  or  in  the  words  "  Copyright,  18 — ,  by  A.  B."  ■ 


N 


iKTERNATTONAt.  CoPTRICHT. 

The  auliject  of  intornalit>nal  copyright  lias  been  brought] 
before  Congress  several  times,  by  bill  or  report ;  but  no  low  for 
that  puriwse  has  ever  been  pastied.  In  February.  1837,  a  peti- 
tion of  British  authors,  asking  protection  for  foreign  works  in 
tho  United  States,  was  preaented  to  the  Senate  by  Henry  Clay." 
The  subject  was  referred  to  a  select  commttlce,  consisting  of 
Messrs.  Clay,  Preston,  Buchanan,  Webster,  and  Ewingof  Ohio. 
In  the  same  month,  this  cuminittee  made  a  report  urging  Con- 
gress to  pass  an  international  copyright  law,  and  subimttcd  a 
bill  for  that  purpose.*    In  the  report  was  this  language :  — 

"Tliat  autliors  and  iuvetitors  have,  according  to  tbc  practice  among 
civilized  natioriB,  a  property  in  tlio  reapectivc  produrtions  of  tlieir 
genius,  IS  tncontestalile:  and  ihat  tliis  projwrtyiibould  \to  protected  as 
encctuaily  as  any  other  property  is,  by  law,  follows  aa  a  legilimata 
coiiecqiience.  Autbars  and  inventors  are  among  the  greateet  bcnefuc- 
tora  ol'  tunihkind.  They  iiro  often  dependcni  uxcJiuively  ti|M>n  ilieir 
own  meutid  Uliord  for  tito  means  of  subsistence ;  aud  arc  froqucuUy, 
from  the  nature  of  their  pursuits  or  the  constitution  of  tlieir  minds, 
incapable  of  upplyiug  that  provident  care  to  worldly  affairs  which  other 


J  U.  8.  Rer.  81.  w.  4vn8-497l. 
>  IB  V,  S.  St.  at  L.  78. 


'  2  Sennle  DotnimcnU,  2*tli  Coag, 
Sa  8c««.  (ISi^C-^?)  Kep.  Nd.  134. 
«  ilfid.  Hep.  No.  17B. 
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daiBses  of  society  are  in  the  habit  of  bcBtowing.  These  considerations 
give  additional  strength  to  their  just  title  to  the  protection  of  the  law. 

**It  being  established  that  literary  property  is  entitled  to  legal  protec- 
tion, it  results  that  this  protection  ought  to  be  afforded  wherever  the 
property  is  situated.  A  British  merchant  brings  or  transmits  to  the 
United  States  a  bale  of  merchandise,  and  the  moment  it  comes  within 
the  jurisdiction  of  our  laws  they  throw  around  it  effectual  security. 
But,  if  the  work  of  a  British  author  is  brought  to  the  United  States,  it 
may  be  appropriated  by  any  resident  here,  and  republished,  without 
any  compensation  whatever  being  made  to  the  author.  We  should  be 
all  shocked  if  the  law  tolerated  the  least  invasion  of  the  rights  of  prop- 
erty in  the  case  of  the  merchandise,  whilst  those  which  justly  belong 
to  the  works  of  authors  are  exposed  to  daily  violation,  without  the 
possibility  of  their  invoking  the  aid  of  the  laws. 

**The  committee  think  that  this  distinction  in  the  condition  of  the 
two  descriptions  of  property  is  not  just;  and  that  it  ought  to  be  reme- 
died by  some  safe  and  cautious  amendment  of  the  law." 

On  Feb.  21,  1868,  Mr.  Baldwin,  from  the  Committee  on 
the  Library,  reported  favorably  to  the  House  of  Representatives 
a  bill  for  extending  protection  to  the  works  of  foreign  authors. 
"  We  are  fully  persuaded,"  said  the  committee,  "  that  it  is  not 
only  expedient,  but  in  a  high  degree  important,  to  the  United 
States  to  establish  such  international  copyright  laws  as  will 
protect  the  rights  of  American  authors  in  foreign  countries, 
and  give  similar  protection  to  foreign  authors  in  this  country. 
It  would  be  an  act  of  national  honor  and  justice,  in  which  we 
should  find  that  justice  is  the  wisest  policy  for  nations,  and 
brings  the  richest  rewards."' 

Bills  for  extending  protection  to  the  works  of  foreign  authors 
were  introduced  in  the  House  of  Representatives  by  Mr.  Cox 
of  New  York,  Dec.  6,  1871,  and  by  Mr,  Beck  of  Kentucky, 
Feb.  21,  1872;  and  in  the  Senate,  by  Mr.  Sherman  of  Ohio, 
Feb.  21,  1872.  Each  of  these  was  read  twice,  referred  to 
the  Committee  on  the  Library,  and  ordered  to  be  printed.^ 
On  Dec.    18,  1871,  a  resolution,  offered   by  Mr.   Cox,  was 

1  Hoiue   Reports,    40th    Cong.    Zd  Representatives  Baldwin  of  Maasachu- 

Sets.    (1807-08)   Rep.   No.   16.     This  setts,  Pruyn  of  New  York,  and  Spald- 

comtnitlee  was  composed  of  Senators  ing  of  Oliiu. 

Morgan  of  New   York,  Fessenden  of        '  Cong.  Globe,  42d  Cong.  2d  Sess. 

Maine,  and   Howe  of  Wisconsin:  and  (1871-72)  parU  i.  W,  ii.  1174,  1161. 
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passed  bj  the  Flonso,  "  that  the  Committee  on  tlio  Library, 
be  directed  tu  consider  llie  qiiei^lioii  of  an  iuteriiatioiial  capp- 
riglit ;  and  to  report  to  tliis  IIouso  what,  in  their  judgment, 
would  be  tlie  wisest  plan*  hy  treaty  or  law,  to  secure  the  prop- 
erty of  autliors  in  llieir  works,  without  injury  to  other  rights 
aud  iiitci'ests  ;  and,  if  in  llieir  opinion  cojigressional  legisla- 
tion is  tiie  best,  that  they  report  a  bill  for  that  purpose."  * 

The  whole  subject  for  tlie  time  being  seems  to  have  been 
diaiHJrtcd  of  by  the  adi-ersc  report  made  to  tlie  Senate,  Feb. 
7, 1873,  by  Mr.  Morrill  of  Maine,  from  tlie  Joint  Committee 
on  the  Library.     This  report  closed  as  follows :  — 

"  Your  committee  are  saiisfie*!  tbnt  no  form  of  internftiionnl  copy- 
right cfto  fairly  be  urged  u|)on  Congress,  upon  reasoDS  of  general 
equity  or  of  constiiititotial  law  ;  that  tlie  Hdoptiou  of  any  plan  for  die 
purpose  which  hu9  bccu  Uid  beforo  us  would  be  of  very  doubtful 
advHulugv  lo  American  authors,  hs  a  class,  Hiid  would  be  uot  only  an 
uuqueeliu liable  aud  permanent  injury  to  the  niiiUufMCtiiriiig  iulcrests 
concerned  in  producing  books,  but  n  hicidenicice  to  the  diffusion  of 
knowledge  nmotig  the  people  uad  to  the  cnuse  of  ;iiuvenial  cduouilou; 
that  no  plan  for  the  protection  of  foreign  BUthore  has  yet  been  demised 
which  can  unite  the  support  of  all,  or  nearly  all,  who  profess  to  be 
fnvoraUe  to  the  geiierul  object  in  view;  unrl  ihat,  in  the  opioion  of 
your  corainilteo,  any  project  for  an  iniernatioiial  c<ipyright  will  be 
found  upon  mature  deliberation  to  be  tiiexpnlient."' 

circulation,  and  to  increase  the  alreadj 
exlating  ohttAcIei  to  itie  diafcmi  nation 
of  knowleilgfi ;  Tli«reror«,  resolvciJ  Uial 
cite  Juitit  Cammiuee  uo  tUt-  Librtiy  be 
ami  it  Ikoreby  is  iiiitructt-tl  Tn  inquire 
inio  the  praclicnbility  iif  arrantcciitenti 
by  nuiitis  of  wliicli  audi  n-iinnlueUoti, 
botik  licrc  And  nbruitd.  way  bv  fnL'ilitaied, 
freed  from  Uie  grvnt  di>ii<trantagea 
tliat  must  in«viiably  result  IVom  lb« 
grant  of  mi>nntioIy  pririit-ges  such  ai 
are  nnw  cLainiL-J  in  bi-hiilf  of  foreign 
autliors  and  Joiucsiic  i>ubii»tii;n.'' 
Ibid,  pjirt  li.  97a. 

!■  Semite  Kefiorta,  42d  Cong.  8d  Sesa. 
(1672-73)  Uep.  No.  4(19.  'I'bU  com- 
tnitICL>  cunsislbd  of  Setiaiora  Murrill  of 
Maine,  Sliemittii  of  (_>liio,  hihI  Fluwe  of 
Wisconsin;  and  Rvpre&cntalivci  Pctrn 
of  Maine,  Wheeler  of  New  York,  aad 
Campbell  of  Ohio. 


I  Cong.  Globe.  i'M  Cong.  2d  Smi. 
(1871-72)  pan  t.  IWf. 

Sp&Aches  in  faror  of  Mr.  Cox>  bill 
were  made  hi  coutmittoe  uf  the  wholu 
by  Mr  Archer  of  Maryliind,  March  '2&, 
IS72*  aiiJ  ari<;n»arii.t  by  Sir.  Stnrni  of 
Fennaylvaniiu  Ibi'l  purl  iii.  l'j:Jl, '^110. 

On  t\b.  12.  I»i2,  Mr.  Kully  of 
Pennsylvania  olfered  the  folio  wing 
resolution  in  Ihe  El'tiue,  which  was  r»- 
forroil  to  the  t'omuiitiev  uit  the  Library : 
■*  Whereas  it  ia  expfldii'iit  lo  fiuiililate 
the  reprixl  notion  here  of  f^reittu  works 
of  a  hlglier  character  thati  that  of  those 
now  generally  reprinted  in  tiiiA  coun- 
try; anil  whereaa  it  i>  in  liki-  [iianner 
dciiimhlc  Ici  fnciliinte  tht-  reiiruiiiiL-tiuU 
abmad uf  ihe  nurks uf  uur  on ti  autligrs ; 
and  whereas  tlie  gnint  of  monopoly 
privileges,  in  case  of  repruiluction  hero 
or  eUewtiere,  muat  tend  greatly  to  in- 
CTuaso  llie  cost  of  books,  to  limit  their 
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Thus,  Congress  has  repeatedly  refused  to  grant  protection  to 
the  works  of  foreign  authoi's,  and  in  every  copyright  statute 
passed  since  the  formation  of  the  government  has  emphatically 
declared  that  such  works  are  legitimate  subjects  of  piracy. 
Tliis  country  is  pnt  to  shame  by  the  legislation -of  England 
and  other  foreign  nations  on  this  subject.  The  English  laws, 
as  far  as  they  relate  to  foreign  authors,  show  a  comprehensive 
liberality,  a  broad,  catholic  spirit,  not  found  in  those  of  the 
United  States.  Not  only  are  special  advantages  offered  by  the 
international  copyright  laws  to  men  of  letters  of  any  country 
which  will  extend  reciprocal  privileges  to  English  authors,  but, 
in  legislating  "  for  the  encouragement  of  learning  "  in  Great 
Britain,  Parliament  has  made  no  distinction  between  native 
and  foreign  authors.  In  the  opinion  of  many  statesmen  and 
jurists,  the  law  invites  men  of  learning  everywhere  to  send 
their  productions  to  the  United  Kingdom  for  first  publication, 
that  England  may  become  a  centre  of  learning  and  cultore. 
The  most  learned  judges  of  the  realm,  from  Lord  Mansfiold 
down  to  Lord  Chancellor  Cairns,  have  given  this  interpreta< 
tion  to  the  statutes,  have  maintained  that  this  is  the  law  of 
the  realm.  It  is  true  that  the  decision  of  the  House  of  Lords 
in  1854  imposes  on  a  foreign  author  a  condition  from  which 
a  subject  is  free  ;  ^  but  the  former  may  acquire  the  full  benefit 
of  the  statute  by  his  presence  within  the  British  dominions 
at  tlie  time  of  publication.  The  judgment  making  even  this 
liodily  presence  necessary  has  been  shaken  to  the  foundation  ;  ^ 
and  now  the  Royal  Commissioners  on  Copyright,  in  their  report 
submitted  to  Parliament  in  June,  1878,  recommend  that,  on  the 
condition  of  first  publication  in  Great  Britain,  "  the  benefit  of 
the  copyright  laws  should  extend  to  all  British  subjects  and 
aliens  alike." '  After  reviewing  the  steady  refusal  of  the 
United  States  to  grant  protection  to  British  authors,  either  by 
lav  or  treaty,  the  commissioners  take  this  enlightened  and 
philosophic  position :  — 

**It  bas  been  suggested  to  us  that  this  country  would  be  justified  in 
takiDg  steps  of  a  retaliatory  character,  with  a  view  of  enforcing  inci- 

*  Jefferji  r.  Booaej,  4  H.  L.  C.  815.        »    Report  of  the  Royal  Commiflsion- 
'  See  Chap.  IV.,  Rights  of  ForeigD    en  on  Copyright,  p.  xir,  §  64. 
Aothon  in  Orett  Britain. 
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dentallj,  that  protection  from  the  United  States  which  we  accord  to 
them.  This  might  be  done  by  withdrawing  from  the  Americans  the 
privilege  of  copyright  on  first  publication  in  this  country.  We  have, 
however,  come  to  the  conclusion,  that,  on  the  highest  public  grounds 
of  policy  and. expediency,  it  is  advisable  that  our  law  should  be  based 
on  correct  principles,  irrespectively  of  the  opinions  or  the  policy  of 
other  nations.  We  admit  the  propriety  of  protecting  copyright;  and 
it  appears  to  us  that  the  principle  of  copyright,  if  admitted,  is  one  of 
universal  application.  We  therefore  recommend  that  this  country 
should  pursue  the  policy. of  recognizing  the  author's  rights,  irrespec- 
tive of  nationality."  ^ 

Not  less  liberal  should  be  the  United  States.  Her  gates 
bearing  the  inscription  Tros  Tyriusque  mihi  nullo  discrimitu 
agetuTy  should  be  opened  wide  to  tlie  authors  of  all  tongues, 
all  races,  all  creeds.  All  countries  should  be  one  for  noble 
men  who  labor,  in  whatever  vineyard,  for  the  advancement  of 
knowledge  and  truth.  Whoever  shall  move  Oongress  to  pass 
a  law  inviting  authors,  composers,  and  artists,  of  every  nation 
under  the  sun,  to  send  their  treasures  of  learning,  science,  and 
art  to  our  shores,  where  they  shall  be  protected,  will  deserve  a 
monument  more  durable  than  brass. 

1  Report  of  the  Royal  Commissioners  on  Copyright,  p.  xxxTiii,  §  261. 
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CHAPTER  I. 
COMMON-LAW  PROPERTY  IN  UNPUBLISHED  WORKS. 

Utaraiy  Property  defined.  —  Literary  property  is  the  ex- 
dusiye  right  of  the  owner  to  possess,  use,  and  dispose  of 
intellectaal  productions.  An  intellectual  creation  without 
material  form  may  exist  in  the  mind  of  the  author.  But  it 
is  only  when  embodied  in  written  or  spolcen  .language  that 
it  can  possess  the  attributes  of  property ;  for  it  is  only  by 
Isngnage  that  it  can  have  any  being  out  of  the  author's  mind, 
tiiat  it  can  be  enjoyed  by  others,  that  it  can  be  identified. 
There  can,  then,  be  no  property  in  a  production  of  the  mind 
onless  it  is  expressed  in  a  definite  order  of  words.  But  the 
pn^rty  is  not  in  the  mere  words  alone,  —  not  alone  in 
tiie  one  form  of  expression  chosen  by  the  author.  It  is  in  the 
intellectual  creation,  which  language  is  merely  a  means  of 
expressing  and  communicating.  The  words  of  a  literary  com- 
position may  be  changed  by  substituting  others  of  synonymous 
meaning;  but  the  intellectual  creation  will  remain  substantially 
tlie  same.  This  truth  is  judicially  recognized  in  the  established 
principle,  that  the  property  of  tlie  author  is  violated  by  an  unau- 
thorized use  of  his  composition,  with  a  colorable  change  of 
words ;  the  test  of  piracy  being  not  whether  the  identical  lan- 
guage, the  same  words,  are  used,  but  whether  the  substance  of 
the  production  is  unlawfully  appropriated.  So  an  intellectual 
production  may  l>e  expressed  in  any  number  of  different  lan- 
gni^es.  The  thing  itself  is  always  the  same ;  only  the  means 
of  communication  is  different.  The  plot,  the  characters,  the 
sentiments,  the  thoughts,  which  constitute  a  work  of  fiction, 
form  an  iminaterial  creation,  which  may  be  communicated  by 
a  hundred  different  tongues,  —  by  the  labial  or  the  sign  lan- 
guage of  the  mute,  the  raised  letters  of  the  blind,  the  compre- 
hensive characters  of  stenography.  The  means  of  communication 
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are  manifold ;  but  the  invisible,  iiitangibte.  incorporeal  ci-eation 
of  the  autlior's  brain  never  Insce  its  identitj.     The  Bible  has 
been  traiiKlated  into  all  tongnea :  but  its  truths,  its  eliKjucucOi^ 
its  poetry,  have  been  the  same  to  all  nations. 

Literary  property,  then,  is  not  restricted  to  the  one  form  of 
language  iik  whieh  thouglits  are  exprtHsed,  but  is  in  llie  intel- 
lectual creation  wiiicli  is  embodied  in  such  Inngua^.  This 
creation,  m  whatever  language  or  form  of  words  it  can  be  ideu- 
tilicd,  the  author  may  claim  as  his  property.  That  there  can 
be  no  property  in  tbonghta,  conceptions,  ideas,  sentiments,^., 
apart  from  their  association,  is  clear  ;  for  they  are  then  incapa^ 
ble  of  being  identified  or  owned  exclusively.  But  their  arrange- 
nientand  combination  in  adclinite  form  constitute  an  intellectual 
prodnction,  a  literary  composition,  wblcli  has  a  distinct  being 
capable  of  identification  and  separate  ownersliip,  and  possess- 
ing the  essential  attributes  of  property.  The  property  is  not 
in  the  simple  thoughts,  Ideas,  &c.,  but  in  what  is  pi-oduced  by] 
their  association. 

The  property  in  an  intellectual  production  is  incorporeal,  and 
18  wholly  distinct  from  the  properly  in  tlie  material  to  which  it 
may  bo  attached.     Indeed,  literary  property  may  exist  inde- 
pendently of  any  corporeal  substance.     It  may  bo  as  perfect  in 
a  produetLun  e.ipresKei]  in  spoken  as  in  one  communicated  by 
whtten  or  printed  words.     A  poem  when  read,  a  lecture  when 
delivered,  a  song  when  sung,  a  drama  when  acted,  may  have 
all  the  attributes  of  properly,  thuugb  not  a  word  has  been  writ- 
ten or  printed.     The  true  test  is  not  whether  the  thing  is  cor* 
poreol  or  incorporeal,  not  whether  it  is  attached  to  a  material 
substance,  but  whether  it  is  capable  of  identification  so  (hat 
exclusive   ownership  may  be   asserted.     The   identity  of  an       , 
intellectual  production  is  secured  by  the  language  in  which  it  ift^H 
expressed  ;  and  this  is  true  whtilher  the  language  l»e  spoken  or^^ 
written.    When  a  eompositiun  has  not  been  reduced  to  writing,       i 
it  may  be  more  difficult,  and  in  some  cases  impracticable,  tO^H 
prove  the  authorship,  and  thereby  to  establish  a  title  to  owuer-^^ 
ship.     But  the  manuscript  is  but  a  means  of  proof.    And  when 
the  title  to  the  ownership  is  not  disputed,  or  can  be  salisfacto^, 
rily  established  without  the  existence  of  a  writing,  as  it  may 
be  iu  many  cases,  it  is  immaterial  whether  the  composition  has 
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been  reduced  to  writing,  or  has  been  communicated  only  in 
spoken  words.  The  Iliad  was  as  valid  a  subject  of  property 
when  recited  from  memory  at  the  Greek  festivals  as  it  was 
when,  long  afterward,  it  appeared  in  written  or  printed  Ian- 
guage.i 

As  material  property  may  pass  out  of  the  actual  or  personal 
possession  of  the  owner,  while  the  legal  possession  or  title  is  in 
him,  so  literary  property  is  within  the  legal  domain  of  the 
owner,  though  it  be  in  the  actual  possession  of  another.  The 
owner  may  pftrt  with  the  paper  on  which  a  composition  is  writ- 
ten, or  the  book  in  which  it  is  printed,  without  forfeiting  any 
proprietary  right  in  the  composition  itself.  The  legal  title 
to  Clarendon*8  History  was  not  affected  by  the  fact  that  a 
manuscript  copy  was  for  a  century  in  the  custody  of  those  who 
were  not  the  owners  of  the  copyright.  An  intellectual  produc- 
tion differs  from  any  material  substance  in  tliat  it  is  capable  of 
being  multiplied  or  copied  indefinitely,  and  of  being  used  and 


*  "  Th«  property  in  the  copy  thai 
■bridged,  ii  equally  an  incorporeal 
right  to  print  «  set  of  intellectuBl  ideas 
or  mode*  of  thinking,  communicated 
in  a  let  of  worda  and  sentenceB  and 
mode*  of  expression.  It  is  equally  de- 
tached ft^m  the  manuscript,  or  any 
other  physical  existence  whatsoever. 
. .  .  The  property  of  the  copy,  thus 
narrowed,  may  equally  go  down  from 
generation  to  generation,  and  possibly 
continue  (or  ever,  thougli  neither  the 
author  nor  bia  representatiTes  slionld 
haTe  any  manuscript  whatsoever  of 
the  work,  original,  duplicate  or  manu- 
KripL  Mr.  Qwynne  was  entitled,  un- 
doubtedly, to  the  paper  of  the  tran- 
script of  Lord  Clarendon's  History; 
which  gave  him  the  power  to  print 
tod  publish  it  after  the  Are  at  Peters- 
}iam,  which  destroyed  one  original. 
This  might  have  been  the  only  manu- 
script of  it  in  being.  Mr.  Gywnne 
might  hare  thrown  it  into  the  fire  had 
be  pleased.  But  at  the  distance  of 
near  a  hundred  years,  the  copy  was 
adjudged  the  property  of  Lord  Clar- 
endon's representatiTes ;  and  Mr. 
Gwynne's  printing  and  pabliahing  it 
without  their   consent  was  adjudged 


an  ir^ory  to  that  property,  for  which 
in  different  shapes  he  paid  very  dear." 
Lord  Mansfield,  Millar  v.  Tavlor,  4 
Burr.  2396,  23»7. 

"  A  literary  composition,"  said  Sir 
William  Blackstone,  "  as  it  lies  in  the 
author's  mind,  before  it  is  substantiated 
by  reducing  it  into  writing,  has  the 
essential  requisites  to  make  it  the  sub* 
ject  of  property.  While  it  thus  lies 
dormant  in  the  mind,  it  is  absolutely 
in  the  power  of  the  proprietor.  He 
alone  is  entitled  ta  the  profits  of  com* 
municating,  or  making  it  public." 
Tonson  v.  Collins,  1  W.  Bl.  8*22. 

In  Abemetliy  v,  Hutchinson,  Lord 
Eldon  doubted  whetlier  there  could  be 
property  in  lectures  which  had  not 
been  reduced  to  writing,  and  refused 
to  grant  an  ii^  unction  on  this  ground 
until  the  question  should  be  deter- 
mined at  law.  8  L.  J.  (Cli.)  209; 
8.  c.  1  Hall  &  Tvr.  28.  As  there  was 
no  question  in  this  case  that  tlie  plain- 
tiff was  the  author  and  the  owner  of 
the  lectures  for  wliich  he  claimed  pro- 
lection,  his  property  therein  was  in  no 
wise  affected  by  the  non-existence  of  a 
manuscript 
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enjoyed  at  the  samo  time  hj  an  unlimited  number  of  persons. 
The  riplil  of  property  in  it  ia  the  exclusive  right  to  own  and 
to  use  tlie  thing  itself.  The  owner  may  alone  enjoy  it,  and 
exclude  every  other  penion  from  itH  enjoyment;  or,  vilhoat 
{farting  with  tlic  ownership,  he  may  admit  others  to  a  private 
or  personal  nse  of  the  production.  For  the  latter  purpose,  a 
copy  ia  made  and  given  to  the  user,  who  becomes  the  owner  of 
the  material  copy,  with  a  limited  right  to  use  and  enjoy  the 
intellectual  production.  But  tlie  production  itself  remains  the 
property  of  the  owner ;  and  the  user  acquires  "no  rights  of 
ownership  entitling  him  to  multiply  copies,  or  otherwise 
make  a  public  use  of  the  work.  Tliis  is  a  right  of  propei 
vested  solely  in  the  owuer.^ 

Difierence  between  Coiiunoo>Lnw  and  Statatory  Right. 
Proi)er1y  in  intcllectTial  productions  is  recognized  and  pro- 
tected in  Kngland  and  the  United  States,  both  by  the  common 
law  and  by  the  statute.  But,  as  the  law  is  now  cxpouudcd, 
there  are  important  differences  between  tlie  statutory  and  tlie 
c«mmon-law  right.  The  former  exists  only  in  works  which 
bave  been  piibli.slied  within  the  meaning  of  the  statute ;  and 
the  latter,  only  in  works  which  have  not  been  so  published,  ia-t 
tlic  former  case,  ownerHhip  is  limited  to  a  term  of  years;  in 
the  latter,  it  is  perpetual.  The  two  rights  do  not  co-exist  in  (he 
same  composition ;  when  the  statutory  right  begins,  the  com-' 
mon-law  right  ends.  Both  may  be  defeated  by  publication. 
Thus,  when  a  work  is  published  in  print,  the  owner's  cumuion- 
law  rights  are  lost;  and,  unless  the  publication  be  in  accord- j 
anco  with  the  requirements  of  the  statute,  the  statutory  right 
is  nut  secured.  Tlie  common-law  pro])erty  in  a  literary  com- 
position is  violated  by  any  unauthorized  public  use  of  it,  whether 
by  printing  and  circulaling  coj)ie.s,  or  by  reading  it  in  public. 
Statutory  copyright  may  be  infringed  by  the  circulation  of 
copies;  but  not  by  publicly  reading  copie,a.^ 
Copyiiglit  Deaned.  —  Copyright  is  the   exclusive    right  of] 


1  "  Nndupoaiiion,"  salt!  Lord  Mmfii- 
field,  "  uo  transfer  of  paper  upon  wliidi 
the  ccunpnaitiun  h  written,  ninrkcd  nr 
imprvfKtl,  tliuiiKli  it  gi*'^s  tl'C  power 
to  print  ttid  pul>li«li,  can  be  construed 
A  conireyMice  of  tin  copy,  without  tli« 


Butlior'i  express  conient  to  print  and 
publislk,  much  leM  agaiiut  hit  will." 
4  nurr.  23f>6. 

'  SlMlutory  pUyriglit  in  u.  drimMie 
c<>tn)>oHiiiun  may  bo  vJoUted  by  pub- 
Ucty  icadlag  it. 
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the  owner  to  multiply  and  to  dispose  of  copies  of  an  int-elleo- 
tual  production^  It  is  the  sole  right  to  tlic  copy  or  to  copy  it. 
The  word  is  used  iudifferently  to  signify  tho  statutory  and 
Uie  common-lau*  rlglit  u{  tho  uwner  in  a  literary  or  musical 
composition  or  vork  of  art.  As  there  are  esseutial  difforcnccs 
between  the  two  rights,  one  is  sometimes  called  copyright  after 
publication,  or  Btatutory  copyright ;  an<l  the  other,  cupyiight 
before  publication,  or  couiraon-law  copyright.  Copyright  is 
al&a  used  synonymously  with  literary  property.  Tlnm,  the 
exclusive  right  of  the  owner  publicly  to  read  a  literary  com- 
position, to  exh)l>tt  a  work  of  art,  or  to  represent  a  drama,  is 
often  called  copyright.  Tins  is  not  strictly  correct;  and,  es- 
pecially in  the  case  of  dramatic  compositions,  there  are  reasons 
for  distinguishing  in  name  the  right  of  multiplying  copies  from 
that  of  representation.  This  latter  right  may  well  be  called 
playright,  for  reasons  which  are  given  elsewhere.' 


Thb  Naturk  and  Extent  of  Common-Law  RioHrs. 

la  what  ProaacUoM.  —  Two  principles  are  settled  in  English 
And  American  jurisprudenco :  1.  At  common  law,  the  owner 
of  an  unpublished  literary  composition  has  an  absolute  prop- 
erty therein  '  2.  When  tho  composition  is  published  in  print, 
tlie  common-law  right  is  lost.* 


>  Tlie  5  A  6  Vict.  c.  «,  f.  2.  dcflnet 
eopyriftlit  "  b>  nwan  tlio  tale  ■»(!  «X' 
e)uN«e  llWtty  of  printing  nr  iithcTwtEC 
nmllitilririR  »i|iii<it  ttt  any  stilijcut  lo 
irhit*>i  Itie  wonl  t«  htrroln  Nppli(.*il." 
CopjTtirlit  in  »  iKtok,  a»  s«curcil  by  tba 
AmvricATi  itatute,  ii  "  tii«  inlt;  lilteny 
of  printing,  rpprinting.puliliiliinB,  .  .  . 
■Dd  Tcodiog  lb*  Mcoe."  U.  S.  Rer. 
8U.S.4053. 

s  fW  beginning  of  Chiip.  Xllt. 

•  Br.  Webb  r.  Ho«,  ciled  -I  Burr. 
);  Farreatt-r  v.  Waller.  Ihi'l.  2381; 
ty  r.  Uweii.  Ibiil.  Zi'2^ :  Duke  of 
Ivfviutmrjr  r.  .Shebbv«T(>.  'i  Kik-n,  H'Hi ; 
miar  r  T«jl('r.  4  Burr.  23(W ;  Aber- 
^pUiv  r  HulcliiiiMm.  I  Mxli  &  Tw  2t) : 
i'rinc*  Albert  r.  Hirui|^.  2  l>e  G.  & 
US:  on  ap.  1  Mic.  &  G.  U5;  Tur- 
in T.  KobinMi),  10  Ir.  Cli.  TJI,  610. 
Am.  Jooea  i*.  Tborne,  1  N.  Y.  Leg. 


Obi  406  :  Unrtlett  v.  Crittenden,  4  .Mo- 
Uan.  aoO.  fi  M.  'M;  J^ltle  r.  IIaII. 
IS  How.  1G5,  170  ;  Banker  i,.  Caldirell. 
S  Miim.  &4;  PiiiKe  e.  Banks,  IH  WaM 
OOm  ;  Parlon  v.  IVuii;,  JI  CtifT.  637 ; 
C>irl<>r  I',  linilrr,  fit  Ml*.  -468:  Kiernna 
e.  Manlialliiti  <j»otation  TelegrB|>li  Co,, 
60  How.  I'r.  (N.  Y,|  llH.  To  ilie««ni« 
eflect  iru  tlia  autlioritJes  cited  in  ilie 
following  Doto  Aiiij  ill  notea  1,  2,  H, 
p.  128.  S<>»  ft1«o  tlio  autlinricioa  (.-itcd 
in  cnnvidcriiig  ihc  conimoii-lnw  prop- 
erty in  dnunaiic  coinposiUuns,  Cluip. 
Xlll. 

*  Br.  Donnldaon  v.  Becket.  4  Barr. 
S408  ;  Colbum  v.  .Sjnims,  2  rinrv.  &J8 ; 
Cbapiwll  r.  Purtlny,  14  Mei-s,  &  W. 
«08:  Jf-llerfs  p.  Itooiey,  4  H.  L.  C. 
815;  IfcinK-  I-.  r.imiHcit.  y  C.  B.  n.  ■. 
Ibo;  Ijooney  ■',  Kt^llv,  14  Ir.  I^aw  Hep. 
V.  •.  IW;  MlJwiQier  v.  UiunUtoa,  10 
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It  may  be  regarded  as  conceded  that  the  same  is  true  of  all 
kindd  of  inlellcetiml  productions  which  have  been  mnde  the 
subject  of  statutory  cupyiight,  including  ma|rSf'  charts,  musical 
compositions,  engravings,'  photographs,  paintings,^  works  of 
sculpture,  &c.  In  sliurl,  all  productions  of  literature,  the 
drama,  music,  and  art,  arc  witliin  llio  protection  of  the  law. 
"The  proftci-ty  of  au  author  or  composer  of  any  work,"  said 
Lord  Chancellor  Cotteuhem,  *'  whether  of  literature,  art  or 
science,  in  Riich  work  nnpnlilishi'd  and  kept  for  his  privjite 
«so  or  pleasure,  cannot  be  disputed,  after  the  many  decisions 
in  which  that  proposition  has  been  affirmed  or  assumed."* 

The  Author'!  Rights  absolute  before  Publication.  —  The  prop- 
erty of  an  author  in  his  intellectual  production  is  absolute 
until  he  voluntarily  parts  with  all  or  some  of  his  rights.^ 
There  is  no  priuci])le  of  law  by  which  he  can  be  compelled 
to  puMiah  it  or  to  permit  others  to  enjoy  it.*    He  has  a  right 


Mor.  Diet,  of  Dec.  8295;  on  ap.  (Mid- 
winter 1'.  KLticaid}  1  I'at.  App.  Cm. 
488;  IllntuD  n.  DunnlflAnn.  10  Mor. 
Diet,  of  Dec.  8;W7 ;  Cnilell  v.  Hobert- 
•on,  Id.  Lit.  I'rop.  App.  p.  16 ;  on 
Ap.  6  I'ic.  App.  Ctig.  Am.  Am. 
Wlienton  v.  I'L-tL-rg,  8  Pel.  bi>\  ;  I'ultc* 
V.  Derby,  6  McLean.  828;  Stuwe  i-. 
Tlioiii*.'!,  2  Wnll.  Jr.  547  ;  Slevena  v. 
GlaxMiiiK,  ]T  I3ow.  -147  ;  Wnll  r.  Unr- 
Oon.  12  AM>.  Pr  «.  s.  (N.  Y.)  811); 
Ueei  r.  Peltzer,  7o  III.  475;  llouci- 
Miill  r.  W.xhI.  2  IJl^».  M. 

*  He<-8  t.  IVllzcT,  iM/fti. 

*  I'rriiee  Alljcrt  u.  Slrnn^'i.',  tnfra. 

*  Turner  c-.  R..tninnii.  Ifl  Ir.  Ch.  \2\, 
610;  Purt.mr.  Pntiigr.;iCUfr  687  ;  Oi-r- 
lel  r.\Vwd.40Hovr,  Pr.(X.y.)  10;  Oer- 
tel  r.  J4Coby.  -14  How.  Pr.  (N.  Y  )  170. 

*  I'rince  Albert  c.  Stran);e,  1  Miic 
&  O.  2G.  42.  In  the  lAme  ca#e,  Vice- 
ClianL-ellur  Bniue  Mid :  "  Sucli  l)it-n 
I'einR,  a>  I  believe,  tlie  nRlure  niid 
fnundnlinn  af  Ihe  I'tinimon  law  ni  to 
ninniiM'ri])lK  indfpemlpnlly  of  Parlia- 
mentary addilrimit  nr  sulitraoUcinit,  its 
operaiiona  cntinol  irf  nceepiily  lie  wmi- 
fined  to  lilcniry  eu'tjects.  Tlial  would 
be  la  limit  tlie  nile  by  The  example. 
'Whererer  tlie  prodticv  of  labor  i«  lia- 
ble tu  invuAioii  in  an  analogotu  man- 


ner, tlierc  muit,  I  luppoae,  be  a  title 
to  annloRous  protection  or  rcdreaa-" 
2  De  ().  &  Sm.  652.  COO. 

In  Tipping  ".  Clarke,  2  tlare,  38S, 
tlie  court  did  not  doubt  the  existence 
of  c<>Tnnion-lAw  ])ropvrty  hi  unpub- 
lldied  books  of  account. 

'  "  The  riglit  of  the  antltcM*  before 
piiblicatioji  we  may  lake  in  lie  uii- 
qiiriitioneil,  am!  wv  miiy  ceu  auiime 
tliMt  it  never  was.  when  accurately  de- 
ftnt'd,  denieil.  Ue  hni  the  unditputed 
ripilic  to  till  manuBcript;  he  may  with- 
hold it,  or  be  may  commnnlcalo  it, 
and  coininunicftiinf[,  be  may  limit  the 
number  of  pe»om  to  whom  it  io  im- 
parled, and  impoAe  sucb  reilriL'lion*  na 
lie  plentes  upnn  thvir  ii*e  of  it.  Ttie 
(ulDliiivnC  at  the  annexed  conJitiont 
he  may  proceed  to  enforce,  and  for 
(heir  breach  be  may  claim  conipenaa- 
tion."  Irfird  Brougham.  JefTerys  v. 
Boosey.  4  H.  L.  C-  W2. 

*  "  There  is  no  law  wlJch  can  com- 
pel an  author  to  publiah.  No  one  can 
determine  this  esiential  matter  of 
publii-jition  but  the  author.  Hi*  manu- 
•crl}>u,  lionever  valuable,  cennol  with- 
out liJa  consent  be  seized  by  bis  credt- 
tnra  as  properly."  McLean,  J.,  Barllett 
r.  Crittenden,  6  UcL«ao,  37. 
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to  exclude  all  persons  from  iU  eiijo^mcnt ;  and,  wlicu  lie 
chooi^es  to  do  so,  any  use  of  the  property  without  his  consent 
is  a  riuUtion  of  his  riglita.  He  may  admit  one  or  nioro  i>er- 
lODs  to  its  use,  to  tho  exclusion  of  all  other!* ;  aud,  in  doiii{^  so, 
he  may  restrict  the  uses  wlucli  shaU  he  made  of  it.  lie  may 
give  u  copy  of  his  manuscript  to  another  person,  without  pait^ 
itig  with  his  literary  pro(>erty  in  it.^  He  may  circulate  cop- 
ies among  his  friends,  for  their  own  personal  enjoyment,  without 
ginug  them  or  others  the  right  to  publish  such  copies.* 


1  Dulteof  Qaecoibury  c.  Shebbenre, 

5  EilM,  329 ;  Thompaon  e.  tiunliope, 
Amb.  787. 

■  Frince  Albert  r.  Strange.  2  De  O- 
<;  8a.  662;  on  ip  1  Mac.  &  G.  2r) ; 
Birtlett  r.  CriiteDdtfQ,  4  McLean,  990, 

6  Id.  SS. 

"  The  nature  of  the  rinlit  of  nn 
anllior  iti  lii«  work*  is  analui^ous  to  ttio 
rigtitft  of  owDiTfihip  is  other  piTsunal 
properly,  and  in  far  more  extensive 
than  Hie  control  of  copj^iiig  after  pub- 
lication in  print,  whicli  is  the  limited 
Be«ning  of  copTriitht  in  its  common 
icveplatiori,  an^l  wUiL'h  i>,tbe  right  of 
an  author,  to  which  the  ilalute  of 
Anne  relate*.  Tliut.  U  after  compoil- 
tton  the  author  chooKs  to  keep  hit 
writiogA  private,  li«  haa  the  r^tnixJiea 
far  trmngful  aliatraction  of  copies  anal- 
o)tous  lo  thoae  of  an  owner  of  peraon- 
kJlr  in  the  like  cue.  He  may  jirvvcnt 
publication ;  lie  may  rctiuia-  back  the 
copiev  wrongfully  made  ;  he  may  aue 
for  datnajtee  if  any  are  siutained ;  nl*o. 
If  the  wrunfrful  copiea  were  publJahed 
abfoail,  and  the  tutoka  wert-  Impurteil 
for  kale  triclKiut  knowledge  of  t)te 
vrong,  *lill  the  nuthor's  ritfht  lo  his 
CoRipnaiiiiio  Would  he  rtc»giii/eil 
againat  tlie  importer,  and  eueli  «aW 
would  be  Hopped.  .  .  .  Ajtain,  if  an 
aulhiir  chooM.'*  lo  impart  his  mimii- 
•eripl  lo  olhert  without  jjetteral  pultli- 
catioo.  he  Iiit  all  the  righii  Tor  Jt«p'is- 
log  of  it  ineidentai  to  personalty.  He 
may  make  an  asstgnmvnt  ettlicr  abio- 
late  or  qualified  in  any  deifree.  lie 
nay  lenJ,  or  Icl,  or  (tire,  or  »ell  any 
eopy  of  hi4  Ciinipoaitiof),  with  or  with- 
eit  hberty  to  IrannKribe,  am)  if  wilh 
liberty  of  tranKhbinf ,  he  may  fix  the 


number  of  IrniiAeriiils  which  ho  jwrmitfl, 
If  lie  priiilK  for  privuii-  eirculntion 
only,  he  oliil  hns  the  mime  ntihln.  and 
ell  theie  ri^htt  lie  lany  pa«s  to  his  ns- 
iiign<:e.  About  the  righla  uf  the  au- 
ibur,  befura  pubEicalion,  at  common 
law,  all  are  apreed."  Krle,  J.,  Jeffery* 
V.  Boiwey,  4  H.  L.  C.  Sfi7. 

"  UiuliiuhtCilly,"  «iid  Mr.  Justice 
ClJITunl,  ■'  lliv  auljgor  of  u  book,  or  of 
an  unpubhkhed  mnnuscripl,  or  of  any 
work  of  art,  haa  at  cooimoii  law.  and 
indepciideiiily  of  any  «tiitutc.  a  prop- 
erty in  his  work  until  he  ]iublijiht-a  it 
or  it  i«  puhlisthed  hv  hi*  c'omtenl  or 
ullowani-v ;  and  that  property  unqiiei- 
liojinbly  exists  in  pictures  ni  well  u  in 
any  oiher  work  of  art.  He  liaa  tite 
undisputed  right  to  his  niamiacript ;  he 
mnv  Mil)ihuld  or  may  commoiiiiate  it, 
and  L'riDimuoicuting,  he  may  hmtl  the 
nuiiilier  i>f  persons  to  whom  it  shall 
be  imparted,  and  impose  such  reotrie- 
lions  as  he  pleases  upon  Ihe  u«e  of  Ic. 
He  may  annex  condition!,  and  pruueed 
to  enforee  them,  and  f»r  their  brearU 
he  may  claim  comgiennntLim.  JelTfrya 
f,  Boofiey,  4  H,  I,.  C.  %l.\  'M'i  :  Millar 
r.  Tiiylor.  •(  Burr.  2:JWl ;  Ihike  of 
Qui-enshury  r  Shebbe.ire.  '2  Kdpn,  32B. 
Numerous  other  decided  uue*  also 
fllHrm  the  same  propcuiiioii,  ihnl  the 
aiilhor  of  an  iinpublixlied  manuscript 
has  llie  exclusive  rimht  of  pn^perty 
therein,  and  tlint  he  may  detemilM 
for  himself  whether  the  maiiuacript 
shall  be  made  public  at  all ;  that  he 
may,  in  nil  casea,  forbid  lis  publica- 
tion by  anoiht^r  before  il  h»s  Wen  pub- 
liHlieil  by  him  or  by  his  conxenl  or 
alliiwani-e  "     I'arton  v.  I'rarig,  3  CUlI- 

bin. 
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So,  alflo,  without  forfeiting  his  rights,  he  may  commanicate 
Ills  work  to  tlio  general  public,  when  sucli  communication  does 
not  amount  to  a  pul)licntJon  wittiiti  tlie  meaning  of  the  Ktatute. 
Thus,  in  Lho  United  Statos,  a  manuscript  lecture,  sermon,  or 
any  literary  composition,  may  be  delivei-ed  or  read  to  the  public 
by  the  author,  or  a  dramatic  or  musical  compoaitlon  publicly 
performed,  and  no  person  witliout  the  consent  of  the  author 
acquires  the  right  to  make  a  similar  public  use  of  it^  or  to  print 
it.*  And  the  same  is  true  in  Kuglaud  of  literary  compositions 
Thicli  are  not  dramatic. 

Literary  Property  Personal,  and  may  be  ta'aUBferxed  by  Parol. 

—  The  literary  projierly  in  an  unpublished  work  is  personal, 
and  is  subject  to  the  same  general  rules  which  govern  per^ 
Bonal  proi)erty.  It  may  he  transmitted  by  bequest,  gift,  sale, 
operation  of  law,  or  any  modo  by  which  personal  property 
is  transferred.  "  This  property  in  a  manuscript,  is  not  distin- 
guishable fi*om  other  |)ersunal  property.  It  is  governed  by  the 
Bamo  rules  of  transfer  and  succession,  and  is  protected  by  tlio 
same  process,  and  has  the  benefit  of  all  the  remedies  accorded 
to  other  property  so  far  as  applicable.""   , 

While  there  has  been  much  discussion  as  to  the  necessity  of 
a  writing  in  assigning  statutory  copyright,  it  has  never  been 
disputed,  and  is  well  settled,  that  the  literary  property  in  an 
unpublished  work  may  be  transferred  by  word  of  mouth.' 
**  Personal  property,"  said  Mr.  Justice  Cliflbi-d,  "  is  transfer- 
able by  sale  and  delivery;  and  there  is  no  distinction  in  that 
respect,  independent  of  statute,  between  literary  property  and 
pi-ojicrty  of  any  other  description."  * 


1  See  Clinp.  XUL 

'  Allrn,  J.,  l'iilin«r  v.  De  Witt,  47 
N.  r.  63a. 

"  Turner  v.  Robinion,  10  Tr.  Tli.  121, 
610;  Lillle  r.  Oouli),  '^t  Blntclif.  I1}5, 
862  ;  Liiwrcnra  v.  Daoa,  2  Am.  L.  T. 
R.  M.  R.  40:^ ;  Palmer  v.  V»  Witt,  47 
a.  Y.  53'i;  Parloii  v.  rraiift.  S  Clifl: 
&37.  "  The  fint  Kirtion  of  Uif>  GnKluti 
•tatitle  of  tlie  8  Anae,  c-  IK,  •Ji»- 
tindly  recot[niz<.'«  tlie  ri^lil  to  traiiBfer 
and  ik»i|ru  co{iyrifcht  hy  (lie  coiiitnon 
law,  altliough  Hssignmenu  aixler  that 
acl  mu*t  be  in  writing  and  witncued. 


The  cue  at  Power  v.  Walker,  3  Maule 
&.  S.  7.  shotvB  Iliat  it  wai  ttie  itatuie 
and  not  the  common  law  wliich  required 
tliat  tlie  aui)!iinicnt  should  be  in  writ- 
ioft.  U  wtiuld  be  a  waaie  of  liiiio  lo 
add  more  than  tlial  the  copjritiht  u 
incident  to  the  nwnertliip,  and  paiaea 
aL  the  coniinon  taw  wiOi  a  transfer  of 
the  work  n(  art."  Smilh,  M.  R.,  Tur- 
ner I'.  Kabinson,  10  Ir.  Ch.  143. 

*  Partoit  V.  Prang,  8  Cliff  660. 
"  Owners  of  pergonal  property."  con- 
tinued the  same  judfte,  "  bare  the 
rigiit  10  aell  and  transfer  Uic  mum  aj 
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No  Rlfihta  Ziost  by  Parting  with  Manuscript.  —  When  tllO 
owner  juirts  with  his  inanii»cript,  he  daea  not  transfer  the  ex- 
duairc  right  to  copy  it,  utilcas  there  bo  an  express  or  implied 
agreement  to  that  eflect.  Where  the  second  Lord  Clarendon 
had  given  to  Mr.  Gwjnne  the  manuscript  of  his  father's  Hia- 
toiy  of  tlio  Reign  of  Charles  II.,  and  said  that  *' ho  might 
take  a  copy  tliereof,  and  make  n»e  of  the  same  a.s  lie  should 
think  Bt,"  the  court  held,  **  it  was  not  to  be  presumed  that  Ijord 
Clarendon,  when  he  gave  a  copy  of  the  work  to  5tr.  Gwynne, 
intended  tliat  ho  should  have  the  profit  of  multii>lying  it  iu 
print ;  that  Mr.  Gwynne  might  make  every  use  of  it  except 
that.^'  ^  And  so  when  Lord  Chesterfield  told  Kfrs.  Stanhope 
that  she  might  keep  certain  Icttet-s  which  he  hud  written  to 
bis  son,  whoso  widow  she  was,  it  was  held  that  he  "  did  not 
mean  to  give  her  leave  to  print  and  pultlisli  them.*' "  Southey 
did  not  loAe  Ins  rtghtn  iu  his  manuscript  by  letting  it  remain 
twenty-three  years  in  the  possession  of  a  bookseller.^  "  To 
make  a  gift  of  a  copy  of  the  manuscript,"  said  Mr.  Justice 
Jlcl^an,  **■  ia  no  more  a  transfer  of  the  right  or  nlmiidaiiment 
of  it,  than  it  would  l>e  a  transfer  or  an  abandonment  of  an 
excltwre  right  to  republish,  to  give  the  copy  of  a  printed 
work."  * 


laMp«nb(«  inddeou  of  1I10  property  ; 
toil  the  audior  nr  pniprieLor  of  a  maiiu- 
•(Ti|il  or  |iiL-ture  [lossvases  tlint  ri(t)>(  na 
fully,  anil  to  tiic  ■smr  vttvnl,  as  the 
owner  at  aiijr  otlier  pvrtminl  properly, 
llie  uiiit)  beine  inciilenl  to  the  owuer- 
■hip.  Sale*  may  be  abaolute  or  con- 
ditional, and  iii«y  may  be  wIlli  »r 
wltbout  qualiflL'atJoru,  liEiiiciuIam,  aad 
retlriulioiu ;  and  the  rules  nf  lai* 
applicnble  in  flucS  vtae*  t«i  oilier  |it;r- 
Mwal  pniperly  aiu»t  hv  nppli«<I  In 
drtenoininjc  the  reiil  elm  meter  of  a  sale 
of  litCTory  property.  rrii[»pr  aiEunlion 
to  tlit'fe  contiili; rations  will  furn'isli  the 
trne  txplaantioa  of  ninny,  if  iiot  all, 
tb«  CMC*  rernired  to  by  tike  complain- 
ant, whkli  ar«  auppMod  to  aupport  the 
■e(»nd  pmpodition  for  which  U»  con- 
teoda.  Beyond  doubt  the  ri^tht  of  flrsl 
pnbliration  i»  ve«lf<)  in  tlitr  nuUiur; 
but  Iw  may  teU  and  assign  the  entire 


propeny  to  another;  and  tf  li«  doM 

so,  his  aasiRoee  takes  the  entire  prop- 
erly, and  it  is  It  grvat  niialakv  to  sup- 
pose thnt  any  act  of  Coiigrccs,  at  the 
dale  of  the  salei  of  tlie  picture  in  Ibli 
CAS«  required  that  audi  an  asaif^meDt 
should  be  in  writing ;  and  the  pleading! 
show  tliut  ihe  sale  mid  delivery  in  each 
ciise  were  obMutulv  and  uncniidiuuiinl, 
and  without  any  qualiflcutiun,  limita- 
tion, or  restri'L-lion,  sliowing  that  the 
entire  property  wjia  transferred  from 
ihe  uoDiplninant  and  became  Tc>Ie<1  in 
tlie  re*p(nni€nt." 

*  Dukeof  Qucenibury  p.  Shflbbcure, 
2  Eden,  82'.*. 

*  Tlioinp.%on  v.  Stanlirtpc,  Amb.  737. 
3  SoHthey   v.   Sliernuod,  2  ^^K^ir. 

4S&.  The  injunction  wus  refused  on 
other  grounds. 

*  Bartlett  t>.  Criltcndeo,  6  McLean, 
4L 
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But  an  uncoiidilioiial  aale  uf  a  painting  ia  a  transfer  of  tlie 
entire  property  in  it.' 

zamited  Asaignment.  —  The  ownor  oiny  make  on  absolute  or 
a  limited  asai^uuiout  of  h\s  riglita.  He  may  convey  the  cxclu- 
sive  ripht  to  |mblit<h  liis  manu3cri|it  in  one  country,  mid  reserve 
to  hiniHeir  the  exclusive  right  of  publication  iii  another.^  So 
also  he  may  transfer  ilie  sole  liherty  of  representing  an  unpub- 
lished drnm.i  in  any  place,  without  parting  witli  the  similar 
right  for  any  other  pUicc.^ 

Poreigners'  Rights. —  Whatever  may  be  the  disabilities  of  an 
alien  under  the  copyright  statutes,  hia  rights  at  common  law 
are  the  same  as  those  of  a  citiacu.*  "  Tliis  incorporeal  right 
or  property  may  be  possessed  by  any  one  who  may  acquire  or 
hold  perai)nal  property  in  Kngiand,  aa  far  as  the  right  of  prop- 
erty depends  upon  the  commoji  law.  The  right  or  property  is 
merely  [>ersonal ;  and  an  alien  friend,  by  the  common  law,  has 
as  much  ca])acity  to  acquire,  possess  and  enjoy  such  pciitonal 
right  or  property  as  a  ]iatural-born  Britislk  subject."^  *'The 
alienajje  of  the  author,"  said  the  Neiv  York  Court  of  Appeals, 
"is  no  obbtaclo  to  him  or  his  assignee  iu  prococdiiig  iu  our 
courts  fur  a  violation,  or  to  prevent  a  violation  of  his  rigliU  of 
property  iu  hia  unpublished  works."  •■ 


1  Tarlnn  v.  Pmng.S  Cliff  6S7.  St-e 
aUn  Turner  p,  IU>biiuon,  10  Ir.  Cli.  121, 
&I0. 

»  See  Chap.  VI. 

*  Se«  C'liap.  XV.,TniuC€rorriajr- 
right. 

*  Jettery*  c.  Booacy,  4  I{.  L.  C. 
815 ;  Keenc  *-.  Wlicutky.  6  Am.  Ijiw 
RoK-  38;  Crcwc  v.  Aiki-it,  2  Hm.  208  ; 
P»Iawr  ».  1>B  Witt.  47  N,  Y.  WS. 

*  Wightmsn,  J..  Jefferyi  v.  Boosey. 
4  H.  L.  C.  bB&.  "  I!y  the  common  law 
of  Englanil,"  uiid  Muiile,  J.,  "alicna 
are  cii[iAl>Ie  of  liol'liii);  hII  torU  n(  [)er- 
Muiftl  propurtj'  and  cxrrciBing  all  torti 
of  ptisoaal  rigtiui."    Ibid.  81)6. 

«  Palmer  v.  I>e  Wilt,  47  N.  Y.  540. 
*'Roal  l>rot>eriy,"  suid  Allen,  J.,  in 
dclivuring  the  opiiiiun  of  llie  court, 
68fl,  "is  tpirertieil  by  tliu  /cr  lad  id 
tiler,  ami  an  alien  mn  only  acquire  and 
have  title  m  permitu-d  by  the  locnl 
law.    But  not  &o  a*  to  personally.     Iu 


Calrin's  caw  (7  Coke.  17  a),  it  waa 
he!')  tliut  'an  alien  friend  mny,  by  the 
common-Uw,  have,  acquire,  and  Ret 
wiiliin  tlic  reolra  by  giti,  trade,  or  other 
lawful  mcan«.  any  treaiture  or  good* 
pononal  wliateoerer,  as  well  as  any 
Englifthnuiii,  mid  mny  msiiitAin  autkta 
fur  tlie  same.'  Tliii  haa  always  beeo 
actvptod  tu  tlic  c»mniun  Ihw  of  tlie 
United  Stiilra.  An  alien  friend  may 
rcaort  to  the  iribunata  of  this  State  for 
tlte  prowcution  of  any  riglil  n^cognbH] 
by  our  laws,  nr  llie  rvdresa  of  aay 
wr<jfi{^  cojjnizable  by  our  cuurt*. 

"  Tlie  riftlit  to  literary  (iroperty  1$  u 
sacred  as  that  tu  any  other  species  of 
property.  The  courts  of  the  State  are 
open  to  fill  alit-n  friend  pursuing  hia  prop* 
«rty,  niid  MH<kin)(  to  recover  it  Trura  4 
wrong'^luer ;  and  then-  is  nutliinif  to 
any  positive  Inw.  or  iu  tlic  policy  of  the 
government,  wliich  would  close  the 
door    atfaiiLst   the    same  alivo    fHend 
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Violation  op  Common-Law  Rights. 

The  owner's  common-law  rights  are  invaded  when,  without 
his  consent,  his  manuscript  is  published  in  print,^  when  his 
dramatic  or  musical  composition  is  publicly  performed,'  or 
when  copies  of  his  work  of  art  are  eitlier  publicly  circulated 
or  exhibited.*  He  is  entitled  to  prevent  or  to  restrain  by 
injunction  the  unlawful  nse  of  his  work,  and  to  recover  by  an 
action  at  law  for  the  damages  he  has  sustained. 

By  Publlo  Reading  or  Delivery  of  Lecture.  —  There  is  no 
reported  case  in  which  it  has  been  expressly  lield  that  the 
nnauthorized  delivery  in  public  of  an  unpublished  lecture,  or  the 
public  reading  of  a  manuscript,  is  a  violation  of  the  owner*8 
common-law  rights.  But  the  principle  is  clear  that  such  use  of 
an  unpublished  production  is  piratical.  It  is  the  same  in  prin- 
ciple as  the  unlicensed  representation  of  a  manuscript  play. 
When  Abernethy,  the  distinguished  surgeon,  sought  to  restrain 
the  publication  in  the  Lancet  of  unpublished  lectures  which 
he  had  delivered  at  St.  Bartholomew's  Hospital  in  London, 
Lord  Eldon  was  "  clearly  of  opinion  that  when  persons  were 
admitted  as  pupils  or  otherwise  to  hear  these  lectures,  al- 
though they  were  orally  delivered,  and  although  the  parties 
might  go  to  the  extent,  if  they  were  able  to  do  so,  of  putting 
down  the  whole  by  means  of  shorthand,  yet  they  could  do 

seeking  protection  for  the  fruits  of  his  for  t!ie  protection   of    aiJcnowledged 

mental  labor,  by  restraining  its  publi-  rights  of  property,  a&d  are  entitled  to 

cation  against  his  wishes.     The  pro-  the  remedies  given  hy  law." 
tection  offered  by  the  common  law  to         *  Br.  Webb  v.  Rose,  cited  4  Burr. 

literarr    labor   is  yery  slight   at  the  28S0 ;  Forrester  v.  Waller,  Ibid.  2381 ; 

best ;  but,  sQch  as  It  is,  it  is  accorded  Duke  of  Queensburj  v.  Shebbeare,  2 

to  an  alien  friend  and  citizen  alike,  Eden,  829;  Macklinv.Richardson,  Amb. 

and  both  are  regarded  with  equal  favor.  6U4  ;  Millar  v.  Taylor,  4  Burr.  2308 ;  Ab- 

"  In  declaring  the  rules  of  law  and  emethy  n.  Hatchinaon,  1  Hall  &  Tw.  26. 

applying  legal  remedies  for  the  redress  Am.  Bartlett  v.  Crittenden,  4  MuLean, 

or  prevention  of  wrong,  there  is  no  300,  6  Id.  32 ;  Palmer  v.  De   Witt, 

distinction  between  the  rigtit  of  the  47  N.  Y.    682 ;  Boncicault  v.  Hart,  13 

banker  to  his  bills  and  bonds,  embez-  Blatchf.  47.    To  the  same  effect  are  the 

ded  and  found  here  in  the  possessioQ  cases  in  which  the  publication  of  let- 

of  a  wrong-doer,  and  the  right  of  an  ters  has  been  enjoined,  cited  p<uf,  p.  128, 

author  to  his  manuscript  clandestinely  notes  1,  2,  8. 
or  surreptitiously  taken  and  brought         ^  g^^  Chap.  XIII. 
bere  for  publication,  to  his  prejudice         '  Prince  Albert  t*.  Strange,  2  De  G. 

and  the  destruction  of  all  its  value  as  &  Sm.  662 ;  on  ap.  1  Mac.  &  G.  26  ; 

property.    Both  resort  to  the  courts  Tamer  v.  Robinson,  10  Ir.  Ch.  121, 610. 
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tliat  onl}'  for  tlie  purposes  of  their  own  information,  and  could 
not  publish  for  profit  that  which  they  had  not  obtained  the 
right  of  sctling."  * 

By  Copying  Works  of  Avt.  ^  In  Turner  V.  Robinson,'  the 
defendant  was  charged  with  piracy,  in  having  made  for  sale 
copies  of  a  painting  representing  the  death  of  Chattcrton.  Ho 
denied  direct  copying,  hut  admitted  that  he  liad  seen  the* 
original  while  on  exhibition,  and  Bald  that  he  had  made  his 
photDurnphs  from  an  arrangf^murit  of  figures,  objects,  and  seen- 
ery,  wiiich  ho  had  prepared  in  his  own  gallery.  He  furtlier 
admitted  that  ho  had  made  the  arrangement  from  hia  I'ecoUeC' 
tiou  of  the  painting,  and  with  a  view  of  proscnting  a  stereo* 
scopic  photograph  of  the  same  representation  as  that  given  by 
the  painting.  The  court  did  not  hesitate  to  declare  tlmt  this 
was  an  unlawful  use  of  the  plaintiff's  property.  "  The  Stereo- 
aoopic  Slides,"  said  the  Lord  Justice  of  Appeal,  "  are  not 
photographs  taken  directly  from  the  picture,  in  the  ordinary 
mode  of  copying ;  but .  they  are  photographic  pictures  of  a 
model  itself  copied  from,  and  accurately  imitating  in  its  design 
and  outline,  the  petitioner's  paiijting.  It  isi  through  tliis  medium 
that  the  photograph  lias  been  made  a  perfect  representation 
of  the  painting.  Thus  the  object  contrived  ami  achieved,  and 
tlie  consequent  injury,  are  the  very  same  as  if  the  copy  bad,  ia 


1  Abemethjri'.Itutcliinaon,  I  llal]  & 
Tw.  40.  IxirJ  KUliin,  tuiwever,  doubted 
wlivtlK-r  tlioro  cuukl  l>e  (M-operty  In 
lectures  wliicti  had  not  bran  reduced 
to  frriting,  and  granted  »n  injunc- 
tion ou  tlio  ground  of  breftch  of  con- 
fldence. 

Ill  Keene  v.  Kimball,  IS  Gray  (62 
Mas*-),  ut>l,  Hcmr,  J.,  said:  "We  do 
not  inlend  in  tliia  d<^-lvioit  to  iiui- 
mate  that  there  is  nny  riglit  to  rei>ort, 
phono^ni|iliiL'iiUy  ur  otiicrwiBe,  a  lec- 
turi>  or  utli^r  nrictvn  diaoaufM  wliicli 
iU  author  di^livera  before  a  puljlic 
■udience,  and  w)ii<:ii  tie  ileviree  again 
to  u«>  In  like  luannvr  for  lus  own 
profit,  and  to  pub!i»b  it  witliout  hie 
content,  or  to  make  any  lue  of  a  copy 
tliiM  ttbinioed.  The  iludent  irliii  al- 
teods  a  iiiMical  k-vtura  may  Imre  ft 
perfect  right  to  remeinber  as  mitcli  m 


he  can,  and  nftt-rward  to  ijce  the 
information  thus  Bc-tj(iirv*d  In  tiia  own 
medical  practice,  or  to  communicate  it 
to  iludents  or  claasei  of  his  own,  with- 
out lnvolvlii(;  tlie  ri([ht  to  commit  the 
lecture  to  wrlllni^,  for  tike  purpose  of 
tubaequent  publiuition  in  print  or  by 
oml  ilelirery.  So  any  one  of  the 
atidienoc  at  a  con(.-vrt  or  o|ier«  may 
play  a  tune  which  liis  ear  has  enabled 
him  to  catch,  or  n'mg  a  »onff  which  lie 
may  uin-y  away  in  Iiik  mrmury,  for  hi* 
own  enturtainment  or  that  of  othen, 
for  compcnHation  or  j^ratuitouiily,  while 
ho  would  hftYe  no  right  to  copy  or 
publish  tlie  muiical  composition."  See 
aleo  lanffuafte  of  McLean,  J.,  fljiriletl 
V.  Crittenden,  4  Mcl.4«n,  30a,  804, 
quotes)  jtifl,  p.  122. 
«  10  Ir,  Cb.  Wl.  610. 
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breach  of  conHdcnce,  been  made  on  tlte  vioT,  and  by  the  eye ; 
and  no  court  of  juitticc  can  admit  that  an  act  illegal  in  itself 
can  be  justified  by  a  novel  or  circuitous  mode  of  ctFectiiig  it. 
If  it  18  illegal,  80  must  tlie  contrivance  be  by  means  of  which 
it  was  effected." ' 

By  Exhibitine  CopiM.  —  In  Prince  Albert  v.  Strange,'  the 
defendant  was  cnjuined  not  only  fram  exhibiting  copies  of 
etching}}  which  he  had  taken  from  plates  unlawrully  obtained^ 
but  also  from  selling  descriptirc  cutalngiieH  of  sui^h  eldiinga. 
It  was  contended  on  behalf  of  the  defendant,  that  vrhilc  the 
owner  might  prevent  the  sale  or  public  exhibition  of  copies 
of  the  drawings,  it  was  no  violation  of  any  rights  of  property 
to  publish  a  mere  description  of  them.  The  soundness  of  this 
distinction  was  not  recognized  by  the  court.  "It  being 
admitted/*  said  Lord  Guttenliam,  *'  that  the  defendant  could 
not  publish  a  copy,  that  is  an  impression  of  the  etching,  how 
in  principle  does  a  catalogue,  list,  or  description  ditTor?  A 
copy  or  impression  of  the  etching  would  only  be  a  means 
of  communicating  knowledge  and  information  of  the  original, 
and  does  not  a  list  and  description  do  the  same  ?  The  means 
are  different,  but  the  object  and  effect  are  similar ;  for  in  both 
tlie  object  and  effect  is  to  make  known  to  the  piiblit;  more  or 
less  of  the  unpublished  work  and  composition  of  the  author, 
whidi  he  is  entitled  to  keep  wholly  for  his  private  use  and 
pleasure,  and  to  withhold  altogether,  or  so  far  as  he  may  please, 
from  the  knowledge  of  others."  ^ 

This  ruling  was  doubtless  correct  in  this  case,  because  the 
etchings  had  been  kept  wholly  private  by  tlio  owners,  and  had 
in  no  sense  been  published.  But  wlieu  drawings,  paintings, 
statues,  or  any  works  of  art^  liave  been  published  by  being 
publicly  exhibited,  there  seems  to  be  no  principle  of  property 
which  will  enable  the  owner  to  prevent  another  from  publishing 
a  verbal  description  of  them.  When  a  thing  is  kept  in  strict 
priracj,  the  owner  may  have  a  right  to  say  that  even  a  descrip- 
tion of  it  shall  not  be  made  public ;  but  when  tlie  tltlrg  itself 
is  published,  as  it  may  be  by  being  publicly  exhibited,  ibough 
the  owner's  rights  of  property  are  not  lost  by  such  publication, 


1  10  It.  Cli.  621. 
>  1  Mac.  a  G.  43. 


<  3  De  G.  &  Sm.  663;  on  ap.  1  Mac.  k  Q.  26. 
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it  is  difHciiU  to  sec  how  id  law  they  are  prejudiced  by  a  mere 
deecrlptton  itt  writing  of  (he  work. 

In  what  Court  Redtesi  Sought.  —  In  (he  United  States, 
ftctionS)  and  suits  for  the  iu  fringe  men  t  of  common-law  riglils, 
must  l>e  brought  in  a  State  court,  unless  a  federal  court  has 
jurisdiction  by  virtue  of  the  citizenship  uf  the  parties;  iu  which 
case  redress  may  be  sought  in  either  tribunal.^ 

Character  op  tbe  Work. 

In  the  case  of  statutory  copyright,  Uie  theory  of  the  law  is 
that  a  work,  to  be  entitled  to  protection,  must  be  original,  and 
innocent,  and  have  some  literary,  art,  or  otlier  value,  which 
will  contribute  to  the  inforuiatiou,  instruction,  or  enjoyment 
of  others  titan  tbe  owner.  It  la  true  that  the  reqtiircujcuts 
of  the  law  aa  to  value  are  by  no  means  exacting,  and  that 
statutory  copyright  may  be  secured  for  a  production  whose 
merit  is  little  more  than  nothing.  But  the  statute  was  not 
intended  to  protect  a  thing  utterly  destitute  of  any  value  as 
a  literary  ar  art  production.  The  question  now  arises,  whether 
the  same  principles  govern  literary  property  at  common  law; 
and  whether  all  protection  is  to  be  denied  to  a  production 
which  is  not  original,  valuable,  or  innocent. 

At  caramon  law,  the  author  has  two  general  remedies  for  the 
protection  of  bis  property  in  a  work  winch  he  has  uot  himself 
made  public  in  any  way.  Uo  is  entitled,  1,  to  prevent  ita 
unauthorized  pnhlicatioa ;  *2,  to  claim  damages  which  he  has 
su8(aincd  by  such  publication.  We  sball  first  consider  whether 
the  former  remedy  exists  wlien  the  work  is  without  the  quali- 
ties esspntiid  to  statutory  copyright. 

OrlstnaUty.  —  With  respect  to  originality,  the  principle  seema 
to  be  the  same  whether  8tatu(ory  or  commun-law  protection 
is  claimed.  For  this  consideration  affects  directly  the  title  of 
the  profierty.  If  a  person  claims  to  be  tlie  owner  of  an  intel- 
lectual production,  on  the  ground  that  it  is  the  creation  of  his 
own  mind,  it  is  obvious  that  his  title  will  fail  when  there  is  an 
entire  absence  of  originality,  when  the  production  is  a  mere 
copy  of  something  else. 


1  See  Oiiip.  xa 


COMMON-LAW   PROPERTT   IN    DNPUBLI8HED    WOBKS. 


Ill 


Zaterarj  Merit.  ;—Is  It  essential  that  n  luanujjcript,  a  statue, 
or  a  painting  shall  have  literary  or  art  merit,  however  little, 
to  be  entitled  to  the  protection  of  the  common  law?  The 
sound  doctrine  would  aeein  to  be  that  value,  at  least  market  or 
commercial  valiie^  is  not  an  essential  aftrihiitc  of  this  kind  of 
property.  What  muy  he  the  literary  or  art  merit  of  ihe  work, 
what  value  it  may  liave  to  the  public,  or  how  far  it  may  be  use- 
ful to  society,  are  not  legitimate  suhjects  of  inquiry  in  determin- 
ing the  owner's  exclusive  right  to  its  control  l)efore  pnblicatioii. 
Property  may  exist  in  (hat  which  has  no  commercial  value. 
A  person  may  own  a  useless  swamp,  a  barren  crag,  or  a  aterile 
waste  so  worthless  that  ho  cannot  give  it  away  ;  yet  it  belongs 
to  him,  and  the  law  will  aid  him  in  preventing  another  from 
appropriating  it,  or  otherwise  unlawfully  using  it.  The  same 
is  trnc  of  intellectual  property.  A  manuscript  may  bo  void 
of  literary  quatitics,  a  painting  destitute  of  ruerit,  a  statue 
without  art  excellence.  Yet  it  may  he  valued  by  the  owner; 
and,  whether  it  is  or  not,  he  has  a  right  to  say  that  it  shall 
not  bo  made  public,  or  used  without  liie  consent.  It  is  im- 
material for  what  purpose  the  work  has  been  produced,  or 
whether  the  author  did  or  did  not  intend  it  for  public  use. 
Were  the  rule  otherwise,  the  author  might  be  wrongly  subjected 
at  any  moment  to  humiliation,  lossuf  reputation,  or  subi^tnntial 
injury,  by  the  publication  of  his  production  against  hla  will. 
"Tbe  question,  however,"  said  Vice-Chancellor  Bruce,  *' docs 
not  lorn  upon  the  form  or  amount  of  miscliief  or  advantage, 
losa  or  gain.  The  author  of  ntannscripts,  whctlier  he  is  famous 
or  obscure,  low  or  high,  has  a  right  to  any  of  them,  if  inno- 
cent, that  whether  interesting  or  dull,  light  or  heavy,  salable  or 
unsalalile,  they  fihull  not  without  his  con^^ent  be  published."  * 


*  Prince  .Vlbert  r.  8trin((«,  2  De  G. 
1.  Sm.  cm.  ■'  Wlitt.  howerer."  con- 
tiDuH  ihe  Mine  juilge,  "ain  l)e  llic  (1«- 
fen'lsQt'i  right  or  lliat  ()(  mny  persnn 
but  tlie  ownerv  of  the  plnln  Ui  XWin 
btotflt  ?  it  is  for  tlicm  to  u»e,  or  be- 
Mow  or  withhold,  n^r  cnn  «  slranger 
be  ftllowed  to  >«jr  that  they  do  not 
want  l(.  T\icy  alone  are  entideil  lo 
dMide  whclhiT,  ami  whi-n,  niiil  liuw, 
uiil  fnr  whose  Rtlrniitnge  llipir  property 
■lull  he  ina<le  use  Df."     IhUI.  mn. 

"  Wlui  then  u  tbe  foundiUoD  st 


common  Uw  of  this  exctoaire  right  f 

I>oc«  it  exist  only  when  t)ie  mnnu»i;rlpt 
i»  inlrwled  to  lie  publislittl  '  or  does  it 
dupeinl  upon  ila  pveuiiiary  value  or 
imrinsii-  im-riU  as  a  titeniry  composi- 
tion T  To  cadi  qiicitlion  wv  lliink  the 
reply  may  be  conDdetitly  t^tivcn  clt- 
tntnly  not.  In  none  of  tJie  oni>c«  is 
there  any  reference  In  tiiew  circum> 
alann>i  or  any  i>f  l))eni  as  n^cvMsry  lo 
be  Bverrerl  or  prov^tl  in  unler  to  c^taV 
Ufth  the  rights  of  ilie  author  or  tba 
jurisdiction  of  tbe  court;  ajiid  in  some 
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TluB  doctrine  has  been  fully  recognized  in  the  case  of  letters, 
whicli  arc  cotii>idercd  further  on  in  this  chapter:  and  the  prin- 
ciples which  have  been  judicially  atTiruied  in  such  cases  ai^^ 
equally  applicable  to  all  kinds  of  unpublished  works.  ^H 

'WrlUnss  not  InnoceDt. — The  publication  of  an  immoral, 
seditious,  blagphcmous,  or  libellous  work,  i*  looked  upon  as 
unlawful ;  and  fur  that  reason  it  haa  been  held  that  such  a  work 
cannot  he  the  subject  of  staiutory  copyright,^  Hence,  when 
the  author  has  publisbt-d  a  work  of  tliin  kind,  he  is  powerless 
to  prevent  any  other  person  from  republishing  it,  and  ho  is 
not  entitled  to  recover  for  damans  sustained  through  loss 
of  profits  by  such  unauthorized  pulilicatiim. 

This  principle  was  extended  to  unpublished  works  by  Lord 
Eldon,  who  held  that  the  common  law  affords  no  protection 
for  a  manuscript  which  is  not.  innovent.  The  question  was 
brought  before  him  in  1817,  when  the  poet  Southcy  applied 
for  an  injunction  to  restrain  the  publication  of  Wat  Tyler. 
Tliis  poem  had  been  written  in  1794,  and  sent  by  the  poet  to 
a  bookseller,  who  decided  not  to  publish  it.  The  manuscript 
was  not  returned  to  the  auUior;  and  twenty-three  years  after- 
ward the  poem  was  puhlisliod  for  the  first  time  by  the  defendant^ 
■who  had  i>y  some  meaua  obtained  the  manuscript,  or  a  copy, 
without  the  kihowtedgc  or  consent  of  the  author.  Tlic  motion 
for  an  injunction  was  opposed  on  the  j^ound  that  the  poem 
was  seditious,  and  lhei*efc)re  the  author  was  entitled  to  no 
protection.  This  view  of  the  law  was  adopted  by  Lord  Eldoiit 
who,  misapplying  b.  dictum  of  Chief  Justice  Eyre,  refused  to 
grant  the  injunction  until  Souihey  should  establish  his  rights 
at  law,  and  said :  "  If  this  publication  is  an  innocent  one,  I 
apprehend  that  1  am  authorized  by  decided  cases,  to  say  tliat 
whether  the  author  did  or  did  not  intend  to  make  a  pro6t  by 
its  publication,  he  has  a  right  to  an  injuuctiou  to  pi-event  any 


the  stjinltted  TacIs  repel  the  suppasition 
llliitauch  proofictmJil  bercqnircii.  .  .  . 
Wc  omv  perceive  no  renson  for  doubt- 
)n{[  tluii  ttic  exclusive  property  of  an 
■utiior  n*U  exactly  upon  the  Mine 
ground  aa  ilmt  of  n  nuuiuf&ctaror  or 
KftiBt— n  p«iiitini$  may  W  a  wrelclifd 
daub — A  italtie,  a  lamenlnMe  «bar- 
tlon ;  yet,  ahuuIJ  either  te  purloined 


hy  An  enemy  with  the  vww  lo  secure 
prufllB  to  himself,  or  tn  ilisgrAce  tlifl 
artlfli  hy  Its  public  exiiibiiion,  a  court 
of  equity  wiuld  renounce  it«  principle 
•hould  it  refuie  to  protect  the  owner, 
the  unforlunnte  nrlist,  hy  a  peremptory 
injunction."  Dner.J.,  WuoJtey  r.  Jadd, 
4  1)uer(N.  V.).  8W. 
>  Sev  Chap.  HI. 
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Other  person  from  pubtisliing  it  If,  on  the  other  hand,  this 
is  not  an  innocent  pubhcation,in  Riir-h  a  Rcnso  as  that  an  action 
vould  not  lie  in  case  of  its  having'  been  puhlislied  liy  the 
author,  and  subsequently  pirated,  I  apprehend  that  this  court 
will  not  grant  an  injunction."' 

In  holding  tliat  an  author  has  no  right  to  prevent  the  publi- 
cation of  a  work  which  he  cannot  lawfully  publish,  Lord  Kldon 
overlooked  a  vital  distinction  between  literary  property  at  the 
common  law  and  copyright  aa  regulated  by  the  statute.  The 
latter  is  a  right  which  exists  only  in  a  published  work,  and 
vhicli  entitles  the  owner  to  control  the  publication  of  a  work 
after  he  has  himself  published  it  The  right  relates  solely  to 
pnblication,  which  is  the  foundation  of  the  right.  When  the 
publicatiou  is  unlawful,  it  is  clear  that  the  right  cannot  be 
enforced  ;  for  the  statute  will  not  aid  one  person  in  restraining 
another  from  publinhing  what  neither  ha.**  a  right  to  publish. 
Hence,  when  the  protection  of  the  atatutc  is  sought,  it  is  proper 
to  inquire  whether  the  character  of  the  work  is  such  as  will 
render  its  publication  unlawful, 

Bnt  to  apply  this  principle  to  unpublished  worlta  will  be 
destructive  of  valuable  rights  of  property  therein.  For  a  work 
whose  general  publication  may  bo  objectionable  or  unlawful 
may  be  put  to  binocent  and  legitimate  uses  without  being  gen- 
erally published.  This  fact  is  recognized  by  the  common  law, 
which  does  not  restrict  the  rights  of  property  in  an  unpublished 
work  to  its  publication,  hut  protects  the  owner  in  every  liarra- 
leas  use  of  it.  Even  tho.ugb  be  mny  not  privately  or  confiden- 
tially communicate  it  to  a  limited  number  of  persons,  for 
restricted  uses,  he  has  a  right  to  keep  it  to  himself,  and  to  say 
that  no  person  without  his  consent  shall  publish  or  use  it  in  any 
way  whatever.  This  right  to  exclude  others  from  its  use  is  as 
inviolable  as  the  right  to  publish.^    The  two  rights  are  distinct 


I  8iiiil)icy  I'.  Slicnrood,  2  Merir. 
tH.  "So  llic  i[\iunctlnn,"  sn^i  Ltinl 
CtmpbeU.  "  woa  rcfuBctl ;  sn<l  liun- 
dreda  of  (houanmls  at  coptM  uf  Wat 
Tflw,  At  ttiB  i»ri«!  of  one  penny, 
were  circulated  over  the  kJnutlom." 
10  Live*  Iff  the  CbAucellort  (&th  Eng- 
Uilted.|.S57. 

s  "  Upoo  the  principle,  therefore,  of 


protecting  pmperty  it  ta  that  the  oom> 
mon  Inw,  in  e««o«  not  nirltd  nor  jirej- 
m)tc«it  t)y  Blatulp,  edolton  ttic  privacy 
anil  Kvtiwion  of  thnu^lilfl  and  nvnti- 
inenta  comniUicd  to  wriiiiinc  and  de- 
ilred  by  the  auttior  to  remain  not  gen- 
erally known."  Bruc-e,  V.  C.  Prince 
Albert  f.  Strange,  2  De  G.  &  Sm. 
606. 
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and  iiKlcpeiidcnt.  The  ripht  to  publish  maj  be  defeated  by  the 
fact  that  tlie  work  cannot  be  lawfully  pui>li)filied  ;  but  tins  cou- 
sidcration  cannot  prejudice  the  right  to  prevent  publication. 

The  theory  of  Lord  Eldon  ia  based  on  the  ground  that  a 
work  immoral,  Keditiuus,  or  UbeUrjun,  is  unlawful,  and  therefore 
entillcd  to  no  protection.  It  rests  solely  on  the  assumed  unlaw- 
ful character  of  the  production.  But  the  law  takes  no  cogni- 
zance of  these  obnoxious  qualities  until  the  vork  is  published^! 
The  violation  of  (lie  law  coiisiBts  in  publishing  tlie  offensive 
matter.  Publiualiou  is  the  essence  of  the  wrong.  Whatever 
may  bo  the  character  of  the  work,  it  is  innocent  and  harmless 
in  the  eye  of  the  law  whilo  the  owner  keeps  it  to  himself;  and, 
because  he  cauuot  make  any  [>ubUc  use  of  it,  he  docs  not  thci'cby 
lose  the  right  to  possess  and  enjoy  it  himself,  and  to  exclude 
others  from  its  use.  ^H 

Question  of  Damage  affected  by  Character  of  ProductioD.  —  ■■ 
The  above  considerations  apply  in  dctermininf;  the  right  of  an 
author  to  prevent  the  unlicensed  publication  of  his  work.  But 
tlie  principle  is  dinerent  when  be  seeks  to  recover  for  a  loss  of 
profits  wiiitih  ho  has  mistained  by  such  publication.  In  such 
case,  the  market-value  of  the  work  will  be  a  legitimate  subject 
of  it5(|uiry.  For.  when  tlie  profits  of  publication  are  claimed, 
it  muidt  appear  ttiat  tlic  work  can  bo  lawfully  published;  and  it 
is  obvious  that  the  author  is  not  entitled  to  such  profits,  wheu 
tlie  puhlicalion  Is  unlawful  by  reason  of  being  immoral,  sedi^H 
liouM,  libellous,  or  blasphemous.^  ^^ 

This  doctrine  was  referred  to  by  Lord  Chief  Justice  Eyre^  ia 
a  case  which  is  not  re|K)rted,  but  was  cited  by  Sir  Samuel  Rouj^H 
ily  ill  Ilia  argument  in  Southcy  v.  Sherwood.*  Dr.  Priestley,^* 
having  lost  certain  unpublished  manuscripts  in  consequence  of 
a  moh  in  Birmingham,  brought  an  action  for  dauiages  against 
the  hundred,  in  which  ho  offered  to  prove  by  booksellers  that 
the  manuscripts  were  of  great  |fecuniary  value  for  publication. 
The  defence  set  up  was  ttiat  Dr.  Priestley  liad  been  in  the  habi 
of  publishing  works  injurious  to  the  administration  of  the  gor- 


'  Whellicr  [lie  author  may  mkin- 
Xm'm  an  sclion  for  diininge«,  oilier  ilian 
Uie  luM  of  i>roBu,  for  ili«  uoticeneed 
publication  of  ID  obnoxious  roantucri|>t, 


ii  a  question  whLcti  will  not  be  exam- 
ined here.    It  can  hanllj  be  coiiudered^ 
a  question  of  [iroperiy. 
3  2  Mi.-rir.  4S7. 
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emment ;  but  no  evidence  to  that  effect  was  offered.  The  Lord 
Chief  JuhUcc  is  reported  to  have  said  that,  "  if  any  audi  evi- 
deuce  had  been  produced,  he  sliould  have  held  it  fit  to  be 
received  njrainBtthe  claim  made  by  the  plaintiff." 

This  ruliug  was  correct;  for  the  question  of  damages  would 
have  been  clearly  affected  by  proof  showing  that  the  publication 
of  tlie  manuscripts  by  the  author  would  have  been  unlawful  by 
reason  of  Iheir  seditious  chsi'acter.  And  to  this  extent  only 
go  the  expressed  views  of  the  Chief  Justice  wlii>  presided  at 
the  triaK  But  this  dictum,  on  which  Lord  £ldoii  based  hia 
decision  in  Southey  v.  Sherwood,  gives  no  aupport  whatever  to 
ibe  ductrino  there  afGrmed.  There  was  a  vital  distinction 
between  the  two  cases.  Southey  claimed  the  right  to  prevent 
pulilication  ;  wliereas  Dr.  Priestley  sued  for  the  loss  of  prufits^ 
which  he  alleged  he  might  have  realized  by  publication.' 


Publication. 

We  may  now  inquire  what  is  a  publication  of  an  intellectual 
production,  and  what  kind  of  a  puhlication  it  is  that  works  a 
fOTfeilurc  of  the  owner's  common-law  rights.  Projierly  speak- 
iug,  a  work  is  pubHshed  when  it  is  communicated  to  the  gen- 
eral public.  Literary,  dramatic,  and  musical  compositions 
may  be  published  by  being  read,  represented,  or  performed,  or 
by  tlie  circulation  of  printed  or  m.anuscript  copies.  Paintings, 
works  of  sculpture,  and  similar  productions,  arc  publislted  wlien 
publicly  exhibited,  in  short,  to  publish  a  thing  is  to  make  it 
public  by  auy  means  or  in  any  manner  of  which  it  is  capable 
of  being  communicated  to  the  public.^    At  common  Jaw,  the 


1  Txird  CAmpb«ll  tins  ttmrplx  criti- 
cwetl  tti«  deciskin  of  Lon]  Eltlon  in 
Soathv;'  I'.  Siterwood,  tad  aUo  tlwt  in 
WoIco!H-.W»lker.  S««Cli»p.  III.,  note. 

*  111  Prince  Albert  o.  Sir&iigc,  Vife- 
Ctianorllnr  Brucr  held,  that  lo  pablUh 
■  dcccriplivo  eauilugue  of  etching  or 
■Iniwingv  smuunu  to  a  pntiliuiUnn  of 
ihrn.  2  I>«  O.  A  Sm.  662,  t»>4.  In 
Timwr  D.  K<^bin»on,  it  i*m  hvid  tint 
prinung  in  ■  oia^uiDe  sn  enicraving 
of  a  jiiuotinf;  waj  a  publication  of  itte 
ingreriog.  but    not  of  tbe  painting. 


"It  la  hy  pnhlioatlon  of  th«  thing 
ita*lf,"  said  ide  court,  "  that  tlie  t-'om- 
mim-law  rJKtit  la  (oat,  and  not  \>y  iho 
puklicutioL  of  vomettiiog  elMt."  10  jr. 
Ch.  121. 188.  Antl  lO  tlM*  court  said  that 
the  publication  of  a  buit  would  not  bo 
a  publicaiian  ot  the  atatuo  itself.  Ibid. 
If  publicAtinn  of  an  engrariiig  of  a 
picture  i>  not  a  pulilii-atioii  uf  the 
picture  ilsvlf,  piiblicaliun  i>f  n  drxcrip- 
live  calalngue  uf  etclun|{m  caiKiot  tw  a 
publiciition  o(  th«  elctilngs.  What 
the  coott  mtant  In  frince  Albert  v. 
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word  publication  may  be  nsed  iu  this  large  Bense;  but  it 
has  a  more  restricted  signification  when  used  with  reference  to 
the  stAtiites  conferring  copyright.  The  latter  meaning  will  be 
considered  after  it  has  been  eliown  tliat  tlie  common-law  riglila 
in  a  work  are  forfeited  only  when  it  is  published  within  the 
mcnning  of  the  statute. 

Author's  Rights  after  Publication  not  lost  by  Common  Iaw, 
bnt  taken  away  by  Statute.  —  At  common  law,  the  ownership  of 
literary  property  is  not  lost  by  any  publication  of  the  work.  A 
literary  composition  may  be  published  in  print  or  read  to  the 
public,  a  dramatic  or  musical  composition  may  he  publicly  per- 
formed, a  work  of  art  may  be  publicly  exhibited,  without  preju- 
dice to  the  owner's  rights  or  the  remedies  for  the  protection  of 
those  rights.  Tlio  rights  and  the  remedies  are  the  same  afler 
as  before  publication.  When  these  rights  are  lost  by  publica- 
tion, it  is  not  by  force  of  the  common  law,  but  by  operation  of 
the  statute,  as  it  has  been  judicially  construed.  Tliis  principle 
is  put  beyond  doubt  by  the  judgment  pronounced  by  the  House 
of  FiOrds  in  1774  in  DonaldHon  v.  Rccket,^  Before  this  deci- 
sion was  rendered,  the  courts  nf  chancery  had  uniformly  recog- 
nized and  protected  common-law  copyright  in  printed  books  ;' 
and  the  court  of  King's  Bench,  after  an  exhaustive  examina- 
tion of  the  question,  had  affirmed,  in  Millar  v.  Taylor,*  that  the 
exclusive  rights  of  an  author  in  his  work  were  not  lost  by  pub- 
lication, either  by  operation  of  the  common  law  or  of  the  stat- 
ute. In  Ponnldson  v-  Becket,  the  House  of  Lords  held  that 
there  was  no  copyright  in  a  printed  book,  except  that  given  by 
the  statute.  But  this  judgment  was  based  on  the  ground  that 
the  common-law  right  had  lieen  taken  away  by  tlie  statute.  To 
this  extent  it  overruled  Millar  v.  Taylor.     But  it  left  uudis* 


Strait^  w«s,  ttiAt  tfio  pliiEiitifr«  otim- 
mon-law  pruperty  in  the  etcliinK*  waa 
riolaied  by  a  ptihlicAtion  of  n  dpKcrip- 
live  c>talu|;uc.  W)iiil  tlie  txiurt  nit'Hnl 
in  Turnvr  r.  Robinsun  was,  tb«l  (lie 
owa«r'«  cODimon-Uw  rigliii  in  the 
paliitlug  were  not  loit  wlicn  ]i«  pab- 
fished  All  engraring  of  iL  It  waa  fur- 
ther arftued  in  tlie  Latter  case  lliat 
tlio  Mir  of  the  paintiiift  by  the  owner 
atnouolctl    to   a    publicnUoii   tlealnio- 


lire  of  the  cotumon-law  property  in 
tJie  painlinK-  Tlie  MajiltT  uf  the  Kolla 
fialrl  that  thi>  theory  wut  "dc-stUulu 
nf  all  culur  of  fuundation."  10  Ir. 
Ch.    148. 

1  4  Uorr.  2408. 

a  Eyre  V.  Walker,  Mottet*.  Falkntl^ 
Walthuc  V.  Walker,  Touaon  v.  Walker, 
cited  4  Unrr.  2326;  Todboq  r.  Walker. 
3  Swana.  672. 

>  4  Durr.  2303. 
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turbcd  the  principle  afTirmed  iu  the  latter  caHe,  tliat  publication 
does  not,  by  force  of  the  common  law,  work  an  abandonment 
of  the  owner's  rights.  Nine  of  the  twelve  judges  summoned 
in  DutialdHon  v.  Becket  were  uf  upiniun  that,  by  the  comniou 
Uw,  the  copyright  iu  a  book  is  not  lost  by  ita  publication  in 
print.  The  decision  of  the  House  of  Lords  was  not  against 
iJiis  doctrine,  and  may  fairly  be  assumed  to  have  been  in  bar- 
niony  witli  it.'  Tills  judgment  of  the  highest  Judicial  tribunal 
of  Kuglaud  has  since  continued  to  be  the  coiitralling  authority 
on  the  taw  aud  tJie  principles  iuvolvcd  in  the  quostiou  mider 
oonsideration. 

It  is  true  tliat  tlie  Supreme  Court  of  the  United  States  held, 
in  Wheaton  v.  Peters,  that  the  statute  of  1790  did  not  sanction 
an  existing  right,  but  created  one.^  The  reason  given  for  this 
conclusion  was,  that  the  common  law  of  England  relating  to 
literary  property  did  not  prevail  in  the  United  States.  This 
doctrine,  if  it  ever  had  any  suppcjrt,  may  now  be  regarded  as 
^plodod.'  The  court  further  bold  that,  even  if  the  common 
law  did  prevail  in  thi^  country,  as  the  statute  of  Anne  had  been 
construed  in  England  to  have  taken  away  the  common-law 
property  in  published  works,  the  same  conutructiun  should  be 
given  to  the  act  of  Congress.  This  is  the  only  ground  whlcli 
can  support  the  decision  of  the  court,  and  this  rests  solely  ou 
the  precedent  of  Donaldson  v.  Becket.  The  law,  as  declui-ed 
by  the  House  of  Lords  in  that  case,  was  followed  with  approval 
by  the  Supreme  Court  in  Wheat.on  v.  Peters,  and  it  1ms  been 
followed  in  every  £ngli»h  and  Ameriuaii  decision  which  anii-ms 
the  doctrine,  that  there  can  bo  no  copyright  after  publication, 
except  under  the  statute.  Hence,  the  ddctrine  may  be  regarded 
as  well  grounded,  both  in  England  and  the  United  States,  that, 
when  an  author  loses  his  riglits  by  publishing  his  work,  it  is 
by  a|ieraiiou  of  the  statute,  and  not  uf  the  common  law.  This 
principlt!  has  an  important  licaring  in  determining  the  common- 
law  rights  of  autliora  in  their  productions,  and  will  scn'O  to 
make  the  law  clear  in  some  cases  whose  adjudication  might 
otherwise  be  attended  with  doubt  and  difficulty,  and  i>erha|>s 
iiOualice. 


)  See  .mir,  pp.  r,,ii.  «  8  Pet.  691,  064.  >  Sea  anu,  p.  47. 
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■When  Common-Ijaw  Rights  are  I#o«t  by  Publication.  —  In 
dcteniiiiiirig  whctlier  tlic  author's  rights  are  forfeited  by  a  puh- 
lication  of  his  work,  two  tests  are  to  be  applied:  1,  whether ^^ 
there  is  any  statute  relating  to  the  Rpccies  of  production  foBi^H 
which  protection  is  sought,  or  gorerniiig  the  kind  of  right 
which  is  claimed  ;  2,  whether  the  work  has  been  published 
within  the  meaning  of  the  statute.  Tlic  former  inquiry  will 
be  first  considered.  ^| 

Aa  the  owner  of  any  work  has  by  the  common  law  au  cxclu-  ^" 
sivc  right  to  publish  it,  and  that  riglit  is  not  lost  after  pulilica- 
tion  by  vlrtae  of  the  cotninon  law,  hut  is  taken  away  8oU>ly  hy^^ 
operation  of  the  statute,  it  is  obvious  that.  If  no  statute  has  been 
passed,  the  force  of  the  common  law  will  not  be  annulled.  It 
is  equally  true  that,  when  a  statute  is  passed  to  regulate  copy- 
right in  a  certain  class  of  works,  it  may  destroy  the  common-  I 
law  right  after  publication  in  any  work  embraced  within  its 
operation,  but  not  in  one  of  a  different  class  to  which  tlie 
statute  does  not  apply.  Thus,  the  statuto  of  Anne  related 
exclusively  to  books.  It  did  not  apply  to  works  of  art,  and 
lience  could  not  take  away  or  change  the  owner's  comuiou-Iaw 
rights  in  8uch  works.  But  the  statut^^s  since  passed  regulating 
the  copyright  in  paintings  and  works  of  sculpture  will  doubtless 
be  held  to  have  the  same  effect  on  the  common-law  property 
in  such  pruductious  as  the  statute  of  Anne  had  in  the  case  of 
books.  So,  also,  the  act  of  Anne  regulated  only  the  right  of 
printing  books.  Hence,  it  could  not  properly  be  construed  to 
talce  away  the  exclusive  right  of  the  author  at  common  law  ' 
publicly  to  perform  liis  unprinted  plays.  But  the  3  A  4  Will, 
IV.  c.  16,  which  regulates  playright,  may  be  held  to  annul  the 
corresponding  common-law  right. 

Tlie  second  test  to  be  applied  in  determining  whether  the 
common-law  right  is  destroyed  hy  publication  is,  whether 
tlie  work  has  been  published  within  the  meaning  of  the  statute. 
Tlie  statute  does  not  apply  to  a  work  not  so  published,  and  hence 
can  have  no  eflrect  on  the  common-law  rights  therein. 

What.,  then,  is  a  publication  within  the  meaning  of  the 
statute?  Tliis  question  is  more  fully  considered  in  treating 
the  same  topic  in  another  councction.^    It  is  there  shown  that 

'  Sii  Chap,  v..  Publication. 
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110  English  or  American  sUtutc  regulating  copyriglit  in  a  lifc- 
erarj  composition  takes  elTect  until  tlic  coinpositioa  is  puhlislicd 
in  print,  or  Uy  tlie  public  circulation  of  copies.  Until  such 
publication  takes  place,  the  common-law  righla  continue  in  full 
force.  Hence,  the  owner  of  a  literary  composition  wliich  haa 
not  been  publiKtied  in  print  or  by  llio  circulation  of  copies  may 
read  ifc  or  permit  it  to  be  read  in  public,  witliout  any  prejudice 
to  hia  common-law  rights  therein.^ 

This  statement  must  be  qualified  in  the  case  of  dramatic 
compositions  under  the  English,  but  not  the  American,  law. 
Id  the  United  States,  there  is  no  statute  governing  the  right  of 
representing  or  performing  a  manuscript  dramatic  or  musical 
composition.  Elcncc,  the  common-law  rule  applies,  and  the 
oirncr's  rights  are  not  lost  by  the  public  representation  or  po> 
formance  of  such  composition.^  The  law  was  the  some  in 
England^  until  the  3  A:  4  Will.  IV.  c.  15,  was  imssed,  which, 
as  extended  and  amended  by  the  5^6  Vict.  c.  45,  b.  20,  now 
regnlatea  the  exclusive  right  of  representing  and  performing 
dramatic  and  musical  compositions.  These  statutes  apply  to 
manuscript  as  well  as  to  printed  productions,  and,  within  their 
meamiig,  the  puliUc  representation  or  [fcrformance  of  a  niurui> 
script  composition  is  a  publication.  On  the  principle  that 
commou-law  copyright  in  a  book  is  lost  by  publishing  it  in  print, 
Uie  common-law  playright  in  a  nianuacript  dramatic  or  musical 
composition  must  be  forfeited  by  its  public  representation  or 
performance.^ 

Before  the  existence  of  statutory  copyright  in  paintings,  it  was 
properly  held  by  the  Irish  Cliancery  Court  that  the  owner's 
common-law  rights  in  a  puinlin*;  were  not  prejudiced  by  his 
public  exhibition  of  it,  or  by  tlie  publication  in  a  magazine  of 
an  engraving  and  a  description  of  the  painting.^     But,  since 


*  Abervelh}'  r.  Hulcliiiiion,  1  tlnll 
t  Tw,  •M;  Barllell  p.  rriUeiidc-n,  t 
MvUan,  SOO,  fi  Id.  S2;  Kft-nc  c.  Kim- 
ball. It  Gray  ($2  >U8i.),  h4!>;  Buuui- 
null  r.  Fox,  5  tllnri-lif.  87. 

>  See  C'lMp  XIII. 

•  Utlemsn  r.  Wailien.  6  T-  R.  MS; 
Morrii  V.  Kellr.  1  Jhc.  &  W.  461.  See 
iIm  M«ckliD  p.  Rictuirdion,  Amb.  GM. 
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this  decision  was  rendered,  a  statuto  has  been  passed  regulating 
the  copyright  in  paintiu^s.'  Copyright  iu  works  of  sculpture 
18  likewise  gorenied  hy  Htaluto.^  In  the  United  States^  also, 
paintiitgs  and  sculpture  are  subjects  of  statutory  protectiou. 
Whether  the  common-law  property  iu  such  works  is  lost  by 
tlie  public  exliibition  nf  the  original,  or  by  tlie  circulation  of 
engravings,  photographs,  or  other  copies,  will  depend  on 
what  is  a  publicaUtm  of  the  work  witliin  the  meaning  oT  the 
BUtute.  This  is  a  difficult  qucstioa,  which  is  considered  else- 
where in  this  work.' 

Tiio  conclusion,  then,  to  wliich  we  are  brought  is,  that  no 
common-law  rights  in  a  work  are  lost  by  publication,  unless 
there  be  a  statute  to  take  away  these  rights,  and  unless  the 
work  be  published  withlu  the  meiming  of  the  statute.  This 
principle^  as  1ms  been  seen,  was  in  effect  affirmed  in  Donaldson 
V.  Becket,*  and  in  Wheaton  v.  Peters,"  by  the  highest  judicial 
tribuuals  of  Kiiglaiid  and  of  the  United  States,  whose  judgmcuta 
are  still  supremo. 

liut,  inferior  courts  have  in  some  cases  lost  sight  of  it,  and 
lieuco  have  given  weight  to  considerations  which  were  clearly 
irrelevant.  Thus,  in  Turner  v.  Robinson,  it  was  hfld  that  the 
owner's  common-law  rights  in  a  paintiiig  were  not  lost  by  its 
public  exhibition.^  This  was  sound,  because  there  was  then 
no  statute  to  take  away  these  rights.  But  the  court  attached 
much  importance  to  tlic  fact  that  the  painting  was  exhibited 
for  the  special  purpose  of  securing  subscribers  for  an  engraving 
of  it>  and  to  the  fact  that  the  public  had  been  warned,  by 
notice, against  taking  photographic  or  other  copies  of  the  work. 
Neither  of  these  considerations  had  any  true  bearing  on  the 
question.     So,  also,  iu  the  United  States,  tkci-e  is  no  atatate 


who  exhfbia  it  at  tnch  exlilbitloni  u 
ttinse  of  Lfjniloti,  Dublin,  And  Mjlii> 
clietter,  and,  harintc  refiaTd  In  Ihe 
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hj  the  public,  an  n  tacit  iinrlenitamlinK 
Ibnt  an  improper  advanlaKO  vrould  not 
lip  Inkvti  uf  tlie  privilege  thui  grant**)!  ; 
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legulatiug  the  right;  of  repi'esenting  manuscnpt  plajrs.  This 
right  is  governed  solelj  by  tlie  common  law,  and  hence  ia  not 
lost  or  prejudiced  hy  tlie  public  performance  of  the  play.  But, 
ill  several  cases  involving  this  question,  Uie  courts  have  elah- 
orately  discussed  every  principle  which  could  be  brouglit  to 
bear  on  the  subject  but  the  right  one,  and  have  gravely 
affirmed  or  recognized  theories  which  are  ua  absurd  as  tticy 
vere  IrrelcvanL  Such,  for  instance}  are  the  notions  that  a 
**  restrictive  notice  "  to  the  audience  is  necessary  to  save  iho 
property  in  a  manuscript  drama  from  being  lost  by  public  rep- 
resentation, and  that  the  right  of  representing  a  play  against 
the  will  of  the  owner  may  bo  acquired  by  means  of  the  memory 
of  any  person  who  has  witnessed  its  public  performance.' 

llie  owner's  commou-law  rights  are  not  lost  by  a  publication 
which  is  made  without  his  authority.  In  that  case,  the  act  is 
uot  his,  and  he  cannut  rightly  he  held  iTsponsible  for  what  id 
done  without  his  knowledge  or  consent.*  But  long  acquiescence 
may  amount  to  abaudoiiuient.^ 

Private  Clrcalation  of  Copies  not  a  Publication. —  It  mny  some- 
timea  be  difhcult  to  determine  whether  the  use  which  the  owner 
makes  of  his  production  does  or  docs  not  amount  to  a  publica- 
tion within  the  meaning  of  the  statute.  Tliero  is  no  duubt  that 
the  geueral  unrestricted  circulation  uf  printed  copies  is  such 
1  puhlicatioD,  and  the  principle  would  seem  to  bo  the  same 
when  manuscript  copies  are  «o  circulated.*  But  it  is  clear  that 
a  private  circulation  for  a  restricted  purpose  is  nut  a  pui>lication. 
Thus,  in  Prioce  Albert  v.  Strange,^  it  appeared  that  Queen  Vic- 
toria and  her  husband  had  given  to  tJieir  intimate  friends  Utli- 
ographic  copies  of  drawings  and  etchings,  which  they  had  made 
for  their  own  amusement.  This  was  held  to  be  a  private 
circulation  of  copies,  and  hence  not  a  puldication.^ 

lu  Bartlott  v.  Crittenden  '  it  appeared  that  the  plaintilf,  who 
was  a  teacher  uf  book-keeping,  hud   written   his  system   of 

coiuldervd    Id 


<  Sm  Clwp.  XIU. 
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instruction  on  separate  cards,  for  the  convenience  of  giving 
iiirttriiction  tn  liio  pii[>il»4.  Ho  Iiail  pemiitfed  tlit'm  to  copy  t)iese 
cards  for  their  own  coiivcnioiicc,  and  to  enable  thcra  to  instruct 
others.  Tlie  defendant  published  copies  of  the  cards  whicli  he 
liad  obtained  wliile  a  pnpil  in  tlie  schani ;  and  maintainc<l  that 
tlic  complainant,  by  permitting  his  mannscripts  tu  l>c  so  copied, 
had  abandoned  tbein  to  the  public.  The  Circuit  Court  of  tlie 
United  States  held  this  to  bo  a  private  circulation  of  copies, 
wbicli  did  not  prrjiidlce  tbe  owner's  common-law  rights.  "Tlie 
students  of  Rartlctt  who  niadt;  tlieae  copiea."  said  Mr.  Justice 
McTjcan,  'Miavc  a  right  to  them  and  their  use  as  originally 
intended.  But  they  have  no  right  to  a  n«e  which  was  not  in  tbe 
a)ntcmplntinn  of  the  cnmplaiiinnt  anil  of  tltomselveH  when  the 
consent  was  first  given.  .  .  .  The  lecturer  designed  to  instruct 
his  hearers,  and  not  the  public  at  large.  Any  nse,  therefore, 
of  the  lectures,  whicii  tthniild  ciperatc  injuriously  to  the  lecturer, 
would  be  a  fraud  upon  him  for  which  the  law  would  give  him 
redress."  ^  Tliis  action  was  brought  under  section  9  of  the  act 
of  1S31 ;  but  it  could  not  have  been  maintained  if  the  use  which 
the  owner  had  ^lermittcd  to  be  made  of  his  manuRcript  bad 
amounted  to  a  publication  within  the  meaning  of  the  statute. 

A  recent  case  in  tbe  Supreme  Court  of  New  York  presents 
a  question  as  diETicult  as  it  is  novel.^  It  ap^)cai-cd  that  the 
plaintiff,  Kiernan,  had  bought  from  tbe  Stock  and  Gold  Tele* 
graph  Company  the  exchisive  right  to  use  their  foreign  financial 
news  in  a  certain  part  of  the  city  of  New  York,  for  the  |)eriod 
of  fifteen  minutes  after  its  receipt.  This  news  was  collected 
in  Europe,  and  transmitted  by  cable  to  this  country  by  the 
Associated  Press,  from  whom  the  Stock  and  Gold  Comf^ny 
had  acquired  the  exclusive  right  of  use,  in  New  York  City, 
for  the  period  of  thirty  minutes  after  its  receipt.  As  soon  as 
received,  the  news  was  telegraphed  by  Kiernan  and  the  Htock 
and  Gidd  Company  to  their  i-eB[>ectivc  custoniei-s,  and  in  all 
parts  of  the  city  was  exposed  to  public  gaze  by  means  of  printed 
tapes  connected  with  stock  indicators.  The  Manhiittan 
Quotation    Telcgra])b   Company,  which   was  also  engaged  in 
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t]ie  buBine«8  of  mipplying  foreign  financial  news  to  its  custom- 
en,  had  copied  telegrams  from  Kiernan^s  biilletinB  and  tapes, 
OR  well  as  from  those  of  the  Stock  and  Gold  Otimpony.  On 
tlie  ground  of  an  invaBion  of  Iiia  common-law  property,  Kiernan 
applied  for  an  injunction  to  restrain  the  Manhattan  Company 
from  supplying  to  their  customers  tlie  information  thus  ob- 
tained. 

It  is  clear  that,  before  it  is  forfeited  by  publication,  there  is  a 
common-law  property  in  valuable  facts  and  information  which 
have  been  collected  and  utilized  by  skill,  diligence,  and  cxjienao. 
The  pivotal  question  here  was,  whether  there  had  been  a  publi- 
cation in  tlie  statutory  meaning  of  that  word.  It  is  well  aettled 
in  this  country,  as  has  been  seen,  that  a  literary  composition 
is  published,  within  the  meaning  of  the  statute,  when  printed 
copies  are  publicly  circulated  ;  and  that  the  owner's  rights  are 
thereby  lost,  unless  protected  by  statute.  On  the  other  hand, 
it  is  equally  clear  that  publicly  to  represent  a  drama,  or  to 
communicate  any  literary  composition  to  the  public  by  word 
of  mouth,  is  not  such  a  publication  as  will  prejudice  the  owner's 
common-law  rights.  But  which  of  these  rules  governs  when  tho 
communication  to  the  public  is  by  means  of  bulletins  and  printed 
tapes  exposed  in  public  places?  If  lliiK  is  a  publication  analo- 
gODS  to  the  ordinary  public  circulation  of  printed  copies,  it  is 
destructive  of  tho  owner's  common-law  rights.  If  it  is  not, 
those  rights  are  not  thereby  prejudiced.  The  court  was  of 
opinion  that  this  case  was  governed  by  the  same  principle  as 
that  which  applies  in  the  case  of  dramatic  performances  and 
the  delivery  of  lectures,  and  held  that  giving  news  to  the  public 
in  the  manner  described  is  not  such  a  publication  as  will 
destroy  tlie  owner's  common-law  rights. 

Whether  this  decision  can  be  successfully  defended  on  estab- 
lished legal  priiici{)leB,  is  a  question  attended  with  much  doubt. 
Tlie  dif5cuUy  is  in  satisfactorily  determining  a  question  of  fact. 
If  such  news  bad  been  published  in  a  newspaper,  or  if  it  had 
been  given  to  subscribers  on  printed  Hhcots,  there  is  little 
doubt  that  this  would  have  amounted  to  a  publication  within 
the  meaning  of  the  statute.  And  yet  it  may  be  pertinently 
asked,  Wherein  is  the  principle  ditTerent,  whether  the  inforraa- 
iioD  be  communicated  to  the  public  in  this  way  or  by  means 
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of  telegraphic  copies  printed  oti  bulletins  t  In  both  cases  the 
matter  is  printed,  and  copief  are  circnlated.  In  neither  is  the 
communication  private,  or  restricted  as  to  persons.  In  hoUi  it 
may  bo  and  ia  read  by  tlie  general  public  as  soon  as  it  is 
printed.  It  is  true  tliat  the  news  is  intended  primarily  for  the 
benotit,  of  those  who  pay  I'or  its  use ;  but,  nevertheless,  it  is 
communicated  to  the  general  public.  The  matter  in  a  uewB- 
paper  or  book  is  primarily  for  the  benefit  of  buyers ;  but  a 
general  circulation  of  copies  is  none  the  less  a  puldicatiou. 
It  w<inld  seem,  therefore,  that  a  communication  of  the  kind 
under  consideration  is  more  nearly  analogous  to  an  ordinary 
publication  in  print  than  it  is  to  a  publication  by  word  of  mouth. 
But  it  ia  a  doubtful  and  ditlicull  (]ueijtiun,  whose  solution  will 
not  bo  attempted  hero. 

The  common-law  property  in  dramatic  and  musical  compo- 
sitions is  more  fully  treated  under  tlio  head  of  TlayrighL^ 

Statutory  Pbotection  for  Manuscbipts, 

There  can  he  no  statutory  copyright  in  an  unpublished  work. 
But  in  the  United  States  a  remedy  for  the  unauthorized  publi- 
cation of  a  manuscript  is  apocially  given  by  the  statute.  Sec- 
tion 4967  of  the  existing  law'  declares,  that  '■■  every  person 
who  shall  print  or  publish  any  manuscript  wliatcvcr,  without 
the  consent  of  the  author  or  proprietor  first  obtained,  if  such 
author  or  proprietor  is  a  citizen  of  the  United  States,  or  resi- 
dent therein,  shall  bo  liable  to  the  author  or  proprietor  for  all 
damages  occasioned  by  such  injury."  Section  9  of  the  act  of 
1831  gave  similar  redress  for  damages,  and  also  a  remedy  by 
injunction  to  prevent  or  restrain  the  unauthorized  publication.' 
Tlie  latter  remedy  is  not  expressly  given  by  the  subsisting 
statute ;  but  it  has  been  held  that  the  owner  is  entitled,  under 
the  statute,  to  an  injunction  restraining  the  unlicensed  publica- 
tion of  his  manuscript.^ 

To  entitle  a  person  to  the  benefit  of  this  provision,  it  is  not 
necessary  that  the  whole  of  his  manuscript  bhall  Ijo  published 
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withont  his  consent.  The  question  is  whether  a  substantial 
part  has  been  published.^ 

Tliere  is  no  ren«on  to  doubt  that  tho  section  under  considera- 
tion embraces  any  manuscript  fur  which  a  copyright  may  )>e 
obtained.'  Sut  it  has  been  questioned  whether  it  applies  to  a 
manuscript  which  is  not  a  proper  Bubject  of  copyrigljt.^  It  is 
hardly  reasonable  to  suppose  that  Congress  intended  to  legis- 
late for  the  protection  of  writings  utterly  worthless  to  tlie 
public,  or  wonting  in  tho  qnalilies  of  originality  and  innocence 
essential  to  sustain  copyriglit.  Ordinary  private  letters  which 
have  any  ralue  for  publication  are  undoubtedly  witliin  the 
scope  of  this  section  ;*  bnt  this  is  liaMly  true  of  letters  which 
have  no  such  value.* 

A  more  difficult  question  is,  whether  this  section  ojierates  in 
faror  of  a  resident  assignee  of  a  foreign  author.  There  is 
nothing  in  its  language  to  prevent  this  construction,  and  the 
opiuiou  haa  been  judicially  expressed  that  such  is  its  efTect.^ 


1  Bwtlett  V.  Crittcadea,  4  McLcmo. 
SOO.  5  Id.  3-1 

*  Bartlelt  v,  Crittcniira,  mpra ;  Lil- 
tler.  H.U,  18  How.  166.  170;  Puruta 
t>r  Pnuig.  8  Clin.  687. 

"  Pslmer  v.  XJeWUt,  47  N.  Y.  685. 
"It  miijr  be  doubtful,"  iiid  Allen, 
J.,  "wbethn'  thi>  act  of  Congri'ss  of 
1S81,  c  10,  ■.  S.  4  U.  S.  ^t.  It  L.  4118, 
gives  an  action  in  respect  to  manit- 
■cripu,  oUier  lliaa  such  m  m»y  Itv  tUe 
aubjeet  of  a  copyrt|[lil,  under  the  lauri 
of  ibe  Cniu>d  States." 

In  UanJctt  V.  Crittenden,  4  McLeiut, 
8M.  McL«xn,  J.,  naid:  "It  i»  con- 
Mudcd  that  tbo  manuAcripla  are  incnm- 
pl«te,  and  if  publialted  id  iherr  present 
■tatc,  cnald  ttol  be  protected  \iy  a  onpy- 
right :  that  an  uiitiiiithL-d  manuscript  or 
book,  which  gWci  only  r  pari  of  the 
thing  intended  to  be  written  or  jmb- 
Katie<l,  can  bo  of  no  value,  nnd  if 
prinle<l  no  rplief  mubl  be  given,  aa  no 
damage  would  be  done.  ,  .  .  ttut  iucli 
b  not  the  dinracier  of  coniplainant'i 
aitutt»cripu-  Tli«y  may  not  be  com- 
pleto  for  publication.  .  .  .  But  tho 
card*  contain  the  framework  of  the 
•yalem." 

*  Afln  maiataiaiDg  that  a  pcma 


has  property  in  tlic  letters  which  lie 
haa  written,  Mr.  Juatice  Story  said: 
"  It  appeam  In  Ei>e  that  ihu  oopy- 
rigtit  act  ui  1881,  c.  10,  ».  tf,  fully  recof- 
niws  Ihc  Uoctnnc  for  which  1  contend. 
It  give*  by  iniphcatton  to  the  author, 
or  legal  proprietor  of  any  nmnuacrlpc 
wliaiever.  the  aole  right  to  print  and 
publish  the  same,  nnd  exjire»<ily  nit- 
tliorizes  the  cnurta  of  ei|iiily  of  the 
UdUed  States  to  grant  ittJuiK'tiutia  la 
revlrain  tho  publication  thereof,  by  any 
penon  or  persons,  wilhoot  hiR  conaenc." 
Kolsom  V.  Marsh,  '£  Story,  113. 

'  In  Wool*ey  v.  Judd,  4  Doer 
(N.  T.),  8:9,  it  was  held,  thai  at  com- 
man  luw  the  writer  wna  rntttto<l  to 
pn-vent  t)K^  pubtlciilion  of  ^  letter 
which  had  no  literary  value  whatever. 
But,  said  Duer,  J.:  "We  iliink  it  a 
liunblful  (gm-siion,  whether  the  act  of 
Congress  of  IHSI,  hroiul  as  lis  temia 
ceriAinly  are,  wns  intended  to  apply, 
and  ought,  therefore,  to  be  cnitstrued 
as  applying  to  nasea  like  the  |vt*f>ent ; 
but  it  ia  to  tho  eourtu  of  the  Unileil 
StAte.^  that  Itic  decisinn  of  the  question 
prujjerly  belongs."     Ihiil.  SS'ii. 

*  Kevae  v.  Wtieatley,  0  Am.  Law 
B^.46. 
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Bat  copyright  will  not  rest  in  a  book  written  by  a  foreign 
author;  and,  if  section  4961  appllea  only  to  prothiciionB  for 
which  copyright  may  be  obtained,  it  follows  that  it  gives  no 
redreHH  for  the  urauthorizcd  publication  of  a  manuscript  which 
a  citizen  or  resident  has  bought  from  a  foreigner.  As  Congreaa, 
io  grauting  copyright,  expressly  legislated  for  Uie  protection 
of  the  literary  productions  of  native  authors,  it  ia  reasonable 
to  8up|}oso  UiQt  the  protection  extended  to  oianuscripta  wa» 
intended  only  for  those  of  citizen  or  resident  authors.  But,  as 
has  been  said,  the  statute  is  not  express  on  thiH  point ;  and  its 
meaning  remaius  for  judicial  determination. 

Section  4967  does  not  prohibit  the  public  representation  of  an 
unpublished  drama,' 

A  painting  is  not  a  manuscript  within  this  provision  of  the 
statute.^  ^ 

.Section  9  of  the  statute  of  1831  prohibited  the  publicatiix^l 
of  a  manuscript  "  without  tlie  consent  of  the  author  or  legal 
proprietor  first  obtained  as  aforesaid."  Tlie  words  "  as  afore- 
said "  evidently  referred  to  a  preceding  section,*  which  declai'od 
it  to  be  unlawful  to  publish  a  copyrighted  book  without  Che 
written  consent  of  the  owner,  signed  by  two  or  more  witJiesses. 
Section  4l'r>7  of  the  Revised  IStatiites  does  not  prescribe  that 
the  consent  to  publish  a  manuscript  shall  be  in  writing,  and 


>  Keene  v.  Wheatlej-,  fi  Am.  Law 
Reg.  && ;  B^iuciuault  v.  Uart,  18 
matclif.  47. 

'  Parton  t'.  Vnng,  3  ClifT.  fi<)7. 
ConsideritiK  ivctiDn  U  of  Uiu  net  v( 
1831,  .Mr.  Justice  Clitfonl  miil :  "  Man- 
uscripts of  «Ter;  kiml  are  cmliraovd 
in  iliat  teutlim ;  but  pictur«a  are  oot 
UBuiLtl  ill  tlie  jtrovialiiii,  and  cannot  ba 
reganle<l  h!i  eniitled  to  tlial  special  pro- 
tection, iiiil«.-»a  it  Ire  licid  thai  ttie  vrnrd 
maniiKript  inciu<K-)i  piciureH,  wlilcli  is 
affirmtfd  Uy  ihe  cumplaiiiant  and  denied 
b,v  Die  ivspoDdcnt;  and  that  iuuc  pre- 
■enla  ifte  principal  quv«tii>n  m  tlip 
eaae."  Ibid.  r>l4.  Ariur  slitiniji^  tliat 
an  unpiiblisliisl  (laiiutng  eiiulJ  nut  be 
cnnsidfred  a  manusvript  witliiii  Uw 
mraniiiK  »f  the  Uw.  bd  cuntinued : 
"  Unsupporled  as  the  propotilion  of 
the  couiplaiiiant  i*  by  any  Icfial  adjii- 
dlcBlion,  liie  argument  ut  tiw  rvsputi- 


d«tt  la  a  forcibla  one,  that  Ihe  con- 
airactioo  of  section  9  of  Uie  oupyriftbt 
net  most  be  L-u«ir<dled  by  the  well- 
eslablisbed  rule  that  ttie  wonb  of  a 
Btaiute,  if  of  commoa  u»c.  are  to  be 
tAken  in  tbeir  nattiral,  plain,  obriou* 
and  ordinury  tignJIlcatioD  and  import, 
unless  it  L-learly  appears  fruin  tbc  cun- 
text  or  otlwr  parts  of  llie  enacluivnt 
Uiat  the  wanls  were  iiilc-oded  to  lie  ap. 
plieii  diffirrvntly  from  llivir  ordinary  or 
llieir  legal  atx-eptntion, 

"  Nothing  is  shown  in  the  context  nf 
tlio  enAclment  tu  farur  the  theory  of 
file  CQiiiplninant ;  and,  inasmuch  at  the 
usual  iind  urdiiuiry  signitlcatioa  and 
iDi|)ort  of  the  two  words  ia  opiKwed  to 
•ucli  a  tlieory,  it  is  ditflcalt  to  scv  huw 
it  can  be  adopted  without  doiiij;  vju- 
\cncv  tu  the  most  approved  eunons  of 
eoiislmctioii."     Ibid.  Wtt. 

■  a.  « :  aUo,  a.  7. 
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Oifikea  no  reference  to  any  part  of  llie  statute  wliicli  requires  a 
Written  consent.  Nur  does  there  appear  to  be  aiij  rcasou  why 
&  person  mtiy  not  be  fully  authorized  to  publish  a  manuscript 
l^y  the  oral  cousent  of  llie  owner, 
k  The  English  statutes  coutaiu  no  provision  similar  to  the  one 
iiuder  consideration,  for  the  protection  of  manuscripts 


Letters. 

Property  in  Writer  after  Tranamiftsion.  —  The  same  general 
principles  which  underlie  and  govern  the  proj)Orty  of  au  auibur 
in  his  manuscript  or  other  unpublished  work  apply  also  to  let* 
lers  written  in  the  course  of  an  ordinary  correHpoudencc.  The 
law  recognizes  in  these  literary  property  which  Ijclongs  to  Iho 
writer,  and  continues  in  him  after  the  letters  have  passed  into 
the  hand»  of  the  receiver.  The  theory  of  this  is,  that,  in  mak- 
iug  a  written  communication  to  another,  the  writer  docs  not 
consent  to  part  with  any  right  of  property  therein  ;  but  siiuply 
gives  to  the  receiver  the  privilege  of  reading  the  letter  for  his 
own  benefit,  without  the  right  to  make  any  public  use  of  its 
contents.  The  principle  in  this  case  ia  the  same  aa  when  the 
owner  of  a  manuscript  permits  another  to  read  it,  or  to  take  a 
copy.  Tlie  former  does  not  lose,  ami  tlte  latter  dues  not  ac- 
quire, any  right  of  literary  projierty  therein.'  £vcn  where  the 
writer  declined  to  accept  the  letters  when  the  receiver  olTbied 
to  return  them  and  said  that  Uie  latter  might  keep  tliein,  it  was 
held  that  he  did  not  intend  to  abandon  his  literary  property  in 
them,  or  to  give  to  tlie  receiver  the  riglit  to  publisli  them.^ 

Whatever  remedies  the  owner  of  a.  manuscript  is  entitled 
to,  for  the  protection  of  his  property,  may  Ijg  rightly  ulainiud 
by  the  writer  of  a  letter  after  its  transmission,  lie  may  pre- 
vent the  receiver  from  publishing  it  without  autliority,  or  mak- 
ing of  it  any  other  use  not  within  his  implied  privileges  as 
receiver.  This  doctrine  was  Judicially  recognized  as  early 
as  1741,  when  Curl,  the  London  bookseller,  wns  enjoined 
from  selling  a  volume  containing  the  private  correspondence 
between  Pope  and  Swift,  which  had  been  published  in  Lcland 

1  Dakc  of  Quocntlinrjr  v.  SliffbWare,  3  Eilco,  S29. 
>  TbompMMi  9.  Stanliope,  Amb.  "i&l. 
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and  reprinted  in  Enjtland  without  anthority.  When  the  case 
came  liefoi-e  Lord  Hardwieko  on  a  motion  to  dissolve  the 
injunction,  it  was  contended  on  the  part,  of  the  dcrendant,  first, 
that  ordinary  private  letters,  written  without  any  intention  of 
puhlicatioi),  are  not  entitled  to  protection  ;  and,  second,  that  ft 
letter  sent  by  one  person  to  another  ia  a  gift  to  the  receiver^ 
who  thereby  becomes  vested  wltli  the  entire  property  in  it. 
Lord  Uardwicke  pronounced  these  theories  unsound,  and  held 
that  it  was  immaterial  whether  the  letters  liad  or  had  not  been 
written  for  publication  ;  that  Vicforc  transmission  there  was  an 
absolute  projwrty  in  the  writer;  that  the  receiver  acquired  only 
a  special  or  qualified  property,  extending,  perhaps,  to  the  pajwr, 
hut  uot  to  the  contents  of  the  letter,  and  tliat  this  ^ve  him 
no  right  of  publication.  The  injunction,  therefore,  was  con- 
tinned  as  to  the  letters  written  by  Pope,  hut  dissolved  as  to 
tho&e  which  he  bad  received,  and  over  which  ho  clearly  had 
no  control.'  Tlie  general  principles  laid  down  in  this  case 
have  become  the  recognized  lawiu  England^  and  in  the  United 
States." 

It  is  well  settled  that  the  right  of  the  author  to  restrain  the 
unlicensed  pni>lieation  of  his  letters  is  not  based  on  considera- 
tiotm  of  poMcy  or  social  ethics.  Publication  umy  cause  broken 
friendship,  wounded  feelings,  hnmiliation,  or  distress  ;  it  may 
be  for  dishonorable  purposes,  and  indicate  on  the  part  of  the 
wrong-doer  a  baseness  Utat  should  be  held  up  to  universal 
scorn.  But  these  are  matters  of  which  no  judicial  cognizance 
has  been  taken  in  the  adjudicated  cases  on  this  point.  Where 
the  right  has  been  recognized,  it  has  been  on  the  principle  of 
property  ;  where  the  existence  of  the  right  has  been  denied,  it 
ims  been  on  the  ground  thai  the  writer  failed  to  show  a  pro- 
prietary title.  "Tlio  question  will  be,"  said  Lord  Eldou, 
**  wbctlier  the  bill  has  stated  facts  of  which  the  court  can  take 


1  Fop*  r.  Curl.  2  Atk.  342. 

*  Ttionipwn  v-  Stanhope,  Amb. 
787 ;  Cftdell  v.  SwwKt,  10  Mor.  Uict. 
of  DccLiurrnp.  App.p.  13;  Urwrnipd 
p.  Dutikiii,  1  lull  &.  fi.  207 ;  rerccvKl 
V.  Phipp>.  2  Vo«.  &  B.  19;  Gee  v. 
I'ritcbiir.i,  2  Swwi*.  402;  Talin  v. 
UnthcKole,  1  CoU.  6BA;  OHtct  v. 
Oliver,  II  C.  B.  n.  s,  139;  Howard 
V.  Gunn,  82  Dear.  462. 


'  Denik  r.  1.4)clorv,  I  Martin  (Orlpana 
T.)2»7;  FoIsooK'.  Mar»h,28lory.  100; 
Wetmore  v.  Scorell.  8  t»w.  Ch. 
(N.  V.)  M&;  Hoyt  «.  Mackenilv,  S 
Barb.  Ch.  (N.  Y.)  820;  United  Suu» 
V.  Tanner,  ft  McLean,  128 ;  WooUey  t. 
Ji.d.i.  4  IJiicr  (N.  Y.).  379;  Ryn  ». 
Hinbee,  22  H.iw.  Pr.  (N.  Y.)  IBS: 
Origsbyr.  Brwkiuridge,  2  Btuli  {Kj,\, 
190. 
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notice  as  a  case  of  civil  property  which  it  is  bound  to  protect. 
The  injunction  cannot  be  maintained  on  any  principle  of  this 
sort,  that  if  &  letter  haa  been  written  in  the  way  of  friendship, 
either  the  coutinuance  or  tlie  discontinuance  of  tliat  friendship 
affurda  a  reason  for  the  interference  of  the  court." '  '*  We 
must  be  satisfied/''  said  the  court  in  Woolscy  v.  Judd,  "  that 
tlie  publication  of  private  letters  without  the  consent  of  the 
irriter,  ia  an  invasion  of  an  exclusive  right  of  property  which 
remains  in  the  writer,  even  when  the  letters  have  been  sent 
to  and  are  still  in  the  possession  of  his  correspondent."  ^ 
Whether  publication  may  be  restrained  as  a  breach  of  private 
confidence  or  contract,  is  a  question  which  it  is  not  important 
to  discuss  here ;  for  t)ie  doctrine  is  sound  in  prlrciple,  and  is 
well  settled  by  authority,  that  the  writer  may  control  his  let- 
ters on  the  ground  of  property.^ 


1  G«e  IT.  Pritchard,  'i  Swint.  418. 
»4    Doer  (N     Y.).   894;   sec    alto 
Gripiby  r.  Breckinridge,  S  Buah  i&y), 
480. 

"  An  injunclion  nra(niiiiin|^  ihf  pulv 
licatioa  of  prime  leRer*  musix  aund 
□{rtin  Utia  foiind«tion.  t)i»t  letien, 
rlM*lltirr  of  «  private  nature  or  upon 
vnenil  tuhjecu,  may  lie  cnnaidered  a> 
the  tabjcct  uf  literary  property." 
Ploin«.  V.  C.,  PerceTal  c.  Pliipjw,  2 
Vfa.  &  B.  24. 

<  In  Fiilftom  t.  Mar^h,  2  Rtory.  Ill, 

Mr.  JmUce  Story  taid,  iliai.  If  the 

Wer    "  attempt    to    pultliali    eucli 

Xlrr  or  Ictttrt  on  oilier  oct.'aaionfi  not 

jnaiiflable.  a  court  of  equity  will  prt- 

Ttni  the  publication  by  nn  injunction, 

A  farvach  of  private  confidence,  or 

St,  or  of  th«  ritchu  of  the  anihor." 

iThu,  however,    wm   not   one   of    the 

]  ■roonddoii  whii.-h  t!»e  dociflion  in  th^  ciue 

I VH  bated :  and,  moreover,  Judge  Story 

iccogniied  fully  the  prini;iple  of  proi>- 

erty  in  the  writer-    In  Oee  v.  Prilirli- 

■rd.  l^>ril  KIdon  held  that  an  i^jnnction 

could   Dot  he  maintained  on  the  prin- 

eiple  vt   wuuiiilri)  fi^elinfc*  ur  broken 

[friendship.      In   Wcim<»TC    *■.  Scovell 

land  In  lloyt  r.  Mackenzie,  the  Ihreut- 

kxned  publication  wai  a  cl«tir  breach  of 

booor     But  the  court,  while  deprecat- 

fa)g  the  act  of  Iho  defendant,  held  That 


it  wm  not  n  groand  for  judicial  inter- 
Terence.  In  Woolsey  r,  Judd,  Judge 
Duer  emphaticftily  ansertod  that  th« 
juri«dictinn  of  t)ii>  (!ourt  cuulil  not  be 
pUc'H  (in  tho  grciunil  uf  morals.  Hig 
views  of  the  law  on  thii  point  were  ex- 
preceed  In  the  folLowing  languajre  :  — 

"  We  believe  that  ftw.  who  reflect 
npon  the  m isphievoua  irorsctjiteiicct 
wlitf^i  would  certainly  rcsnll  from  the 
unn>«traincd  uud  fn-qiient  publication 
of  jirirutc  and  coafldctnial  leltem.  will 
disBCDt  from  the  opinion  that  !t  is 
highly  dciimblia,  looking  to  the  beat 
tntc-rcila  of  iooiety,  that  cmrla  of 
equity  should  possess  and  firmly  exer- 
cise the  jurisdiction  which  is  quci- 
tioricd.  Our  own  viewi  nnd  fcelinifs, 
we  do  not  hesllatc  to  decUre,  corre- 
spond entirely  with  thoiu  which  Mr. 
Justice  Htory,  in  the  most  elaborate 
and  a»e(ul  nf  his  wo'rks,  has  vltv  forci- 
bly expressed.  We  agree  with  him. 
that  the  unauthorized  publication  of 
auch  letters,  udImi  in  cafles  where  it 
is  neceasary  to  the  rindicAtion  of  the 
rights  or  conduct  of  the  party  npiintt 
unjuMt  claims  or  impuiaiioits,  I*,  per- 
liHps.  otie  of  till-  most  odious  branches 
of  private  confidence,  nf  suL-ial  duty, 
and  of  honorable  feelings  which  cao 
well  be  iiuagiDod.  It  strikes  at  tha 
root  of  that  fre«  interchange  of  adrica. 
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The  ownership  of  the  property  givos  the  writer  not  only  the 
exclusive  liglit  of  publishing  the  letter,  but  also  entitles  him 
to  withholil  it  frou]  publication.  Tlie  very  act  of  unlicensed 
publicatlou,  without  regard  to  tlie  purposes  for  which  it  is  done 
or  its  consequoucos,  is  an  invasion  of  the  property  of  the  wri- 
ter ;  since  he  has  a  right  to  say  that  what  he  has  written  shall 
not  be  puhliifhcd  without  his  consent.  Therefore,  in  seeking  to 
prevent  a  threatcucd  publication,  or  to  restrain  a  publication 
which  has  been  made  against  his  will,  it  is  immaterial  whether 
the  writer  does  or  does  not  intend  to  publish  tlio  letter.  Nor 
is  it  necessary  for  him  to  allege  or  show  that  the  unlicensed 


opinion*  and  Mntiini>iiU,  friiich  worn 
escDiiIial  to  tlie  W4.>ll-Win{;  oC  society, 
and  nitty  iiivotve  wliole  familiea  in 
gTPftt  dUtresi  from  tlie  public  di«pl»y 
of  tactj  and  drcunMtn.nc(.'t)  wliicli  were 
repcMed  in  the  boeoio  of  others,  in  the 
fullL-nC  luid  mont  alTv^cting  confldenco 
tlmt  Xlivy  »huul4l  rciiiiiin  fur  cvCr  invio- 
lable spLTuU,     2  Eq,  Jur.  §  iMO. 

"But,  although,  with  Mr.  Juitfce 
Story,  we  cannot  do  otherwiie  than 
condemn  a  prai^lice  wlileh  spriii^ 
trocii  the  nmltveit,  ami  len'U  u>  t\w  L'^m- 
sequeneea  whicli  hv  liaa  di'piuled.  and 
wldcti.  from  tlte  feelings  of  reaefltniont 
It  Is  calcalated  to  proralte,  U  dangcroiu 
to  the  peace  u  wl-II  na  the  morals  of 
(he  onmmiinity,  wc  miut  not  be  uiidcr- 
■lood  Cu  nuert,  tliat  thi-.se  Mnisidcru- 
tions  are  alone  suffiriirnl  to  Juclify  ttie 
Interposition  of  a  court  of  eiiuiiy. 

"  It  ij  not  necessary  to  ticny,  that 
upon  tlioKO  groundi  alone  the  jurisdic- 
tion of  tht-  court  CA]inot  safoly  be 
placed.  A  L>ourt  of  equity  is  not  the 
general  guardian  of  the  morals  of  so- 
ciety. Jl  Una  not  itn  iiiilimilfd  author- 
ity to  enforce  tlic  pcrformaiice,  or  pre- 
Tcnttho  violation,  of  every  tnornl  duty. 
It  would  be  exmiTagnnt  to  aay  that  it 
may  restrain,  by  au  injum-tion,  the 
perpetration  »(  every  act  whicli  it  may 
judge  to  !«  corrupt  in  its  motives,  or 
demoralizing,  or  dangerous  in  itA  ten- 
dency. We  advance  no  «ach  doctrine, 
and  «re  fully  admit  that  an  injunction 
can  never  be  grnnte^I.  nnlesa  it  ap|>cRrs 
that   ttie  i>er«onal   Itrgnl  rights  of  the 


party  who  soeka  ihe  aid  of  tJie  court. 

are  in  danger  uf  violation  ;  and  u  a 
getiernl  rule,  tliat  the  injury  to  result 
to  liim  from  such  violation,  if  not  pr«- 
vtfntcd.  will  bo  irreparable.  It  must 
Ik  flliown  that  a  rittht  is  endangered 
which  the  law  defines  and  ia  bound  to 
jirotecC,  and  Uiat  tlie  mandate  uf  tlie 
conrC  is  its  only  adequate  protection : 
but  when,  by  proof  of  these  facts,  the 
jurisdiction  ia  eatabliahed,  we  cannot 
doubt  that  con  si  deration*  of  pultlic 
good  and  |iiib1io  policy  may  furnish 
motives,  and  powerful  motives,  (or  iu 
prompt  and  eflectual  exercise.  They 
may  ioveat  the  legal  ri);ht  with  an  im- 
portance and  dignity  that  would  not 
otherwise  belong  to  it,  and  convert  the 
protection  of  a  single  individual  into 
an  exCOnsive  publtr  boiH'til. 

"Il  being  vuni-vdcil  thai  renwHu  of 
cxi<edieiii.*y  and  public  policy  can  never 
be  made  the  sole  basis  of  civil  juris- 
diction, the  qncjition  whether  upon  any 
ground  the  plaintiff  can  t>e  entitled  to 
tlie  relief  which  he  cLiims  remains  to 
lie  answirei) ;  and  it  appears  to  us  that 
tiiere  is  only  one  ground  u[wn  which 
his  title  to  claim  and  our  jurisdiction  lo 
grant,  tiio  relief  can  lie  placed.  Wtt 
must  l«  satisfied  tluil  iht*  pnblication 
uf  private  k'ttvrs,  without  the  consent 
of  the  writer,  ia  an  invasion  uf  aa 
exclusive  right  of  property  which  re- 
mains in  the  writer,  even  when  the 
letters  have  been  &ent  to,  and  are  still 
in  the  pn>se»flion  of  bis  correspondent," 
i  DueriN.  Y.).  .TO3. 
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pablication  ia  for  the  purpose  of  gain,  or  that  he  will  thereby 
sustain  pecuniary  damage,  or  aufler  in  liia  reputation  or  feel- 
ings. His  right  to  witlihold  bis  expressed  thoughts  from  pub- 
lication  is  as  inviolable  as  his  right  to  publinh  thcm.^ 

Nor  is  the  right  of  tlie  author  liuiited  to  preventing  or 
restraining  a  publication  in  print.  At  tlie  common  law,  as 
has  been  shown,  the  unauthorized  representation  of  a  mauu- 
Bcript  drama*  tbe  public  reading  of  an  nnpublished  literary 
COmpOAition,  (he  exhibition  of  copies  of  a  fwinting  or  statue,  is 
a  publication  whicii  invades  the  owner's  rights  of  prO[>erty. 
To  make  any  public  use  of  tlie  production  is  to  pnbllRh  it. 
Hence  a  letter  may  Imj  published  not  only  by  printing  it,  I>ut 
also  by  reading  tt  in  public,  or  by  circulating  copies  of  it, 
though  sach  copies  be  in  manuscript.  Any  such  pnliltc  n^e  of 
the  letter,  without  tbe  consent  of  the  vriteff  is  a  violation  of 
bis  rights.^ 

In  all  the  coses  which  have  been  reported,  the  writer  has 
sought  merely  to  restrain  the  publication  of  his  letters,  or  to 
recover  (wssessiou  of  them.*  la  none  has  he  claimed  damage*. 
Hence  tlte  question  whether  the  writer  is  entitled  to  recover 
damages  for  the  unlicensed  publication  of  his  lettei-s  by  tbe 


>  "  It  U  immaterial  wIteUicr  the 
pablicjition  U  fir  ilie  purpoic  of  proUt 
or  not.  if  far  pmflt  the  party  U  llien 
jelling,  if  titit  fur  proflt,  he  U  Ki*ii>K 
Uial.  n  puMtoii  of  «liR-h  betanxs  la  llie 
wriwr."  Iioixl  EUun,  G«e  9.  Pritdiinl, 
!  SwHiik.  416. 

"  Noi  only  it  the  right  of  property 
in  ilii*  author  dot  lobject  to  tlie  limitu- 
tioD  whk'li  •oiDB  hare  napixiied  to 
exut,  bni  it  ia  alMoIute  nj  well  lu  unlim- 
ited- WUcn  \k!  nppliea  I'ur  An  iiijuffc- 
tioo,  It  n  not  ueceaanty  that  he  bIiuuIiI 
aver  tlial  he  i)e»irca  to  take  Cnmi  Ilie 
ilefMuUnU,  or  to  secure  to  liiiiitvlf  the 
proflu  of  publication.  As  owner,  he 
liaa  an  abtiuluk-  rif(ht  to  auppress  »a 
well  M  t4i  publish  i  ami  \\o  i*  an  fully 
entitk-'l  t')  ()<*•  pniletrliiiu  ami  niii  of  the 
ODurt. .w iK-n  auppresiicn  U  lu«  sole  and 
arowed  object  at  when  he  iuti'tiiln  to 
puttliiiU."  Duer,  J.,  Woojeey  v.  Judfl. 
■t  Duer  (N.  v.).  as?.  See  aUo  I>eitlfl  v. 
LkIctc  imjrn. 


3  In  Ueiiia  v.  Levlerc,  1  Martin  (Or- 

leans  T-),  '£}7.  it  appeared  that  the  do- 
fendant,  after  he  lud  been  ciyoired  from 
pablbliing  a  leltirr,  noticed  iho  public 
tlmt  a  Copy  of  the  U-IU-r  hnd  been 
aniieKecl  to  his  answer  in  the  suit,  and 
iniglit  In*  *een  nl  the  clerk'H  ntltn*.  It 
woa  alio  pmroi]  that  Iil-  had  pvrmiltcid 
two  persons  to  read  tiie  letter  «l  Jiil 
offii».  U  was  held  that  annexini;  a 
copy  to  the  answer  would  hure  tieen 
jufitiflnble,  had  it  bL>en  nocesaury  or 
done  with  u  ttncd  inoiiTe ;  but  the 
court  round  that  tlie  Tutier  waa  irrele- 
vant to  the  pleadingfl,  und  hail  not  beet) 
aMnexed  for  any  Ie){itimale  purpose  of 
lhi>  suit.  For  imblisliiiiK  tlK*  letlcr  hy 
lilts  menus,  nml  by  *bowiii){  it  to  two 
|>er«oni.  the  defendant  wiis  lirecl  fifty 
dollnm  for  contempt  of  the  injunction 
which  had  been  granted. 

■  See  Grit^by  v.  Breckinridge,    2 
Boah  (KyO,  480. 
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receiver,  or  hy  a  third  person,  has  not  been  adjudicated.  Bat 
there  can  be  no  reaHoiiab]e  doubl  that,  when  damages  liave 
been  sustained,  a  remedy  at  common  lav  exists,  on  the  prin- 
ciple that  every  author  is  entitled  to  recover  for  the  damages 
caused  by  the  unauthorized  publication  of  his  work. 

"Wtien  Property  ia  not  in  Writer.  —  Cases  may  arise  In  which 
the  writer  will  not  be  considered  as  the  owner  of  the  property 
iu  the  letters  which  he  has  written,  and  hence  will  not  be  enti- 
tled to  restrain  their  publication.  Thus,  letters  written  by  one 
person  employed  by  another,  aud  relating  to  tlie  business  afiraira% 
of  tlie  latter,  will  rightly  he  considered  as  the  property  of  the 
employer  who  pays  the  writer  for  such  seirices.  In  a  recent 
Engli.sh  case,  it  was  held  that  the  letters  wliicli  an  officer  of  an 
insurance  company  had  wntten  in  the  diKcharge  of  his  official 
duties  became  the  property  of  the  company.*  The  same  prin- 
ciple applies  to  letters  written  by  oflScers  of  the  government. 
Mr.  Justice  Story  based  tlio  right  of  the  government  to  publish, 
or  to  prevent  llie  publication  of,  such  official  correspondence, 
on  tlic  ground  of  public  policy.'  This  principle  is  not  here 
disputed ;  but  it  is  clear  that  the  government  is  the  rightful 
owner  of  the  literary  property  in  the  letters  which  its  serraat 
have  written  in  the  discharge  of  their  ofhcial  duties. 

Letters    without    Uterary    Vtdue.  —  The    question    has    bcea 

much  di8cuB8ed,Vhether  the  principle  that  a  writer  has  a  proi>* 
erty  in  liis  letters  after  transmission,  which  the  law  will  protect 


1  Hownnt  t;.  Gumn.  32  Bcav.  -162. 

-  "  In  respect  lo  ofllciul  letters 
■ddrsMed  to  th«  governmeot  ur  riiv 
of  ita  deptrtmcnU  hy  public  oflicen. 
•0  far  as  the  right  of  the  goTcniiiient 
extends.  IVnin  prineiploa  (tf  public  pol- 
icy, to  witliimli)  them  ttam  publi(.'ft- 
tion,  or  (o  girc  iheni  piililirily,  thi?re 
laay  be  *  juat  grouiu)  of  ditlinctian. 
It  may  bp  Joublful  trhether  any  jmliiic 
ofQoeris  at  liht^rly  to  pnbliah  them,  At 
least  in  the  Ritne  age,  whi'n  Kfiecy 
tony  be  required  by  the  publii;  exigvn- 
ctea,  without  ttie  fnnL-tiim  uf  the  guv- 
•mroent.  Od  the  other  hand,  from  the 
nature  of  the  pubiic  ftcrrice,  or  llie 
character  of  the  documenls,  embracing 
hisloricxl,  niilllary,  or  diploinatio  infar- 
nutioa,  it  may  be  thu  riglit  aiid  cvto 


the  duty  of  Uie  goremment  to  giT© 
tliein  publicity,  evfit  ajfainxL  ihc  will  of 
llie  wHigr*.  But  thiM  is  an  exi'cption 
in  favor  of  ttie  government,  and  stands 
upon  principles  allied  to,  or  nearty 
MHiilar  to,  iha  rights  of  pritate  Indi- 
vidualfl,  to  whom  letters  are  addressed 
hy  iheir  a^nls  to  u^e  them  and  pab. 
Itfli  them  u^ion  fit  ami  justiflabk  occa- 
sions. But  atiuming  ihe  right  of  the 
government  tn  publish  such  official 
letters  and  pnpeni  under  Its  own  sanc- 
tion niid  fur  public  purposes,  I  am  not 
prepared  lo  admit  that  any  privalo 
peraonn  have  a  right  to  publish  the 
same  k-iun  and  |>apers,  without  the 
unction  of  the  gorerameni,  for  their 
own  profit  and  advantage-"  FoUom  v. 
Marsh.  2  Story,  lia. 
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is  limited  to  those  liaving  literary  merit,  or  is  equally  applicable 
to  ordinary  letters  of  business  or  friendship,  and  which  have 
CO  value  for  purposes  of  puhlication.  We  have  seen  that,  in 
Pope  V.  Curl,'  Lord  Uardwicke  overruled  the  objection  that 
private  letters,  written  without  any  view  to  publication,  were 
not  entitled  to  protection.  But  the  literary  value  of  the  lelters 
in  this  case  appears  not  to  have  been  questioned.  Tlie  theory 
that  a  letter  without  any  literary  value  is  not  entitled  to  pro- 
tection is  traced  to  an  obiter  dictujn  of  Sir  Thomas  Plumer,  in 
PercevBl  v.  Phipps."  It  has  received  no  other  support  from 
any  English  judge.  In  the  subsequent  cose  of  Gee  v.  PHtch- 
ard.  Lord  Eldon  remarked,  that  it  would  be  "  extremely  diffi- 
cult to  say  where  the  distinction  is  to  lie  found  between  private 
letters  of  one  nature  and  private  letters  of  another  nature."  ■ 
In  the  United^tates  Circuit  Court  in  1841,  Mr.  Justice  Story 
declared,  "  that  the  author  of  any  lelTer  or  letters  (and  his 
representatives),  whether  they  are  literary  compositions  or 
familiar  letters,  or  letters  of  business,  possess  the  sole  and 
exclusive  copyriglit  therein  ;  and  that  no  jiersons,  neither  those 
to  whom  they  are  addressed  nor  other  persons,  have  any  right 
or  authority  to  publish  the  same,  upon  their  own  occount  or 
for  their  own  benefit."*  The  theory  announced  by  Sir  Thomas 
Plumer  was  expressly  affirmed  by  tlie  New  York  Court  of 
Chanocry,  in  Wetmore  v.  Scovell,'  decided  in  1842,  and  in 
Hoyt  V.  Mackenzie,*  decided  in  1848 ;  in  each  of  wliich  the  court 
refused  to  grant  an  iujunclion  in  favor  of  the  writer,  restrain- 
ing an  onliceu.sed  publication  of  his  letters  for  dishonorable 
purposes.  The  refusal  was  on  the  sole  ground  that  the  letters 
were  without  literary  merit,  and  had  no  value  for  puriwses  of 
publication.  These  decisions  were  sliarply  criticised,  and  over- 
ruled by  the  ftdl  bench  of  the  Superior  Court,  in  18n5,  in 
Woolsey  v.  Judd.'  The  complainant  iu  this  case  sought  to 
restraiu  the  publication  of  a  single  letter.     He  did  not  claim 


1  2  Ailc.  842. 

*  "  Though  ttio  form  of  fdRiiliiir 
IcOcra  might  not  prvwnt  their  np- 
pRMchlog  the  ctuTBcter  of  s  literary 
work,  every  prtrftts  leUcr  upon  »ny 
lutject,  tu  «ny  penoa,  \»  not  ^>  t>e 
deecribtd  u  ■  literary  work,  to  be  pro- 


tected upon  the  principle  o(  oopyriKlit.' 
2  Vot.  &  B.  28. 

I  2  SwaiiB.  426. 

*  Fnlfotn  V.  Manh.  2  Story,  110. 

»  8  Kdw.  Ch.  (N.  Y.)  &16. 

e  3B»rb.  Ch.  (N.  Y.)  320. 

1  4UTier(N.  Y.),  879. 
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that  it  had  auy  literary  value,  or  that,  by  its  threatened  publi- 
cation, ho  would  BHstain  pecnuiary  damage,  or  any  injury  to 
hiu  repiitat-ion  ur  foeliiiga.  The  issue,  therefore,  was  aJinply 
whether  his  property  in  what  lie  had  written  gave  him  a  right 
to  say  that  no  one  shonid  publish  it  without  his  consent.  In 
a  thorough  disctissLon  of  the  Biibject,  the  court  maintained  that 
there  was  no  ground  for  any  dintinction  in  law  between  letters 
having  and  those  not  having  literary  merit,  and  affirming  t)ie 
doctrine  so  clearly  expounded  by  Judge  Story,  held,  that 
"every  letter  )«,  in  the  general  and  proper  sense  of  the  term, 
a  literary  composition,''  which  canuut  lawfully  be  published  by 
the  receiver,  or  any  third  person,  without  the  consent  of  the 
writer,  except  for  purposes  of  vindication.  Tliis  doctrine  ha» 
been  approved  by  the  Kentucky  Court  of  Appeals,'  and  is  sop- 
ported  by  the  weight  of  authority.  It  is  also  bflscd  on  sound 
principles. 

The  theory  that  property  exists  only  in  letters  of  literary 
value  has  no  foundation  in  reason  or  principle.  Is  a  letter 
written  by  an  author  to  havo  Uie  benefit  of  protection,  because 
it  will  command  a  price  in  the  publisher's  market,  while  that 
of  the  merchant  is  outlawed,  although  the  infonnation  it  con- 
t&ins  may  be  of  the  highest  pecuniary  value  iu  the  mart«  of 
trade  ?  The  correspondence  of  merchants,  hankers,  and  other 
business  meu  is  frequently  freighted  with  information  of  great 
value.  Its  untimely  publication  may  be  a  serious  loss  to  the 
owner,  its  posset^aion  a  prized  gain  to  the  possessor.  Is  pro- 
tection to  be  dented  to  such  letters  because  tlioy  lack  liter- 
ary value  ?  It  is  not  true  that  tho  contents  of  a  letter,  in 
order  to  possess  the  attributes  of  pn)perty,  nmst  have  a  value, 
either  in  literary  or  commercial  markets,  or  that  a  letter  is 
valuable  to  the  writer  only  as  far  as  it  may  bo  useful  to  others. 
The  value  of  the  composition  for  purposes  of  publication  will 
enter  into  the  question  of  damages,  when  the  writer  seeks  to 
recover  for  a  loss  of  profits  which  he  has  suffered  by  unli- 
censed  publication.  But,  when  it  is  sought  to  prevent  or  to 
restrain  publication,  the  court  cannot  rightly  require  the  owner 
to  prove  that  his  property  ia  valuable  to  the  community.     Uis 


>  GriKib^  r.  Breckinriilge,  S  Btuh 
1  M«rtm  tOrleani  T.),  ^DT. 


[Ky.),  4€0.    See  ftlso  DenU  ».  Ledero, 
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owner8hi|i  entitles  him  to  say  tliat  lits  composition  Blmll  nut  be 
puLilitihed.  What  value  it  may  bavc  to  society,  or  how  far  it 
may  be  useful  to  tlie  puhlic,  is  immaterial.  A  letter  may  be 
without  litcrai'y  value,  ami  destitute  uf  any  quality  to  render  it 
useful  to  tlie  community,  and  yet  it  may  be  valuable  to  the 
writer.  A  brief  business  note  may  play  n.n  important  part  in 
commercial  transactions.  A  communication  relating  to  domes- 
tic mattera,  tbongh  void  of  general  intere^^t,  may  be  valued  by 
a  circle  of  relatives  and  treasured  by  their  deacendunta.  Pub- 
lication may  bring  upon  the  writer  financial  embarrassment, 
humiliation,  or  substantial  injury.  Whatever  may  be  the 
nature  of  the  letter,  its  merit,  or  its  value,  the  law  gives  to 
the  writer  tbe  right  to  determine  what  use,  not  withiu  the 
implied  purpones  for  which  it  is  sent,  uliall  be  made  of  it«  con- 
tenta.  It  has  never  been  doubted  that  this  right  exists  l>efore 
the  letter  has  gone  from  the  writer;  and  it  is  equally  clear 
that  the  right  is  nut  lost  by  the  transmission  uf  the  letter. 

Riehts  of  Receiver.  —  What  rights  the  receiver  has  in  a. letter 
has  not  been  clearly  defined.  It  is  conceded  that  the  material 
on  which  it  is  written  becomes  his  property.  In  Pope  v.  Curl, 
Lord  Hardwicke  expressed  the  opinion  that  ^'  possibly  the 
property  in  the  paper  may  belong  to  him."  '  This  doctrine  was 
expressly  atfirmed  in  the  recent  English  case  of  Oliver  v.  Oliver,' 
where  it  was  lield  that  tlie  receiver  becomes  the  owner  of  the 
material  property  in  the  letter,  and  may  maintain  an  action  fur 
detinue  against  any  per^n  into  whose  possession  the  tetters 
bare  passed.  In  this  case  the  action  was  brought  ogainst  tlie 
writer,  to  whom  the  letters  had  been  voluntarily  returned  by 
tbe  receiver.  The  question  of  fact  was  submitted  to  the  jury, 
vhetber  tlie  letters  bad  been  returned  with  the  understanding 
that  the  writer  might  keep  them  as  his  own  property,  or  whether 
they  had  been  merely  deposited  with  him  as  a  bailee.  The 
jury  found  the  latter  to  be  the  fact,  and  the  court  held  that  the 
material  property  in  tbe  letters  belonged  to  the  receiver,  la 
faannony  with  tliis  doctrine.,  it  has  been  held  by  the  Kentucky 
Court  of  Appeals  that  the  writer  has  no  legal  remedy  for 
recovering  his  letters  after  they  have  passed  into  the  posses- 


t  3  Atk.  MS. 


«  11  C.  B.  K.  t.  130. 
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sion  of  the  receiTer.^  Hence  the  receiver  is  not  bound  to 
preserve  t!ic  letters  for  the  benefit  of  the  writer.  He  majj 
destroy  thein  as  soon  as  received.  There  seems  to  lie  no  prit 
ciple  of  property  to  prevent  him  from  giving  them  to  anotlieri 
but  Buch  peraon  would  thereby  acquire  no  rights  of  publication.* 
It  has  never  been  claimed  that  tlie  receiver,  with  an  exception  ,, 
which  will  be  considered  furtlier  on,  acquires  any  property  inff 
the  contents  of  the  letter,  or  any  right  to  publish  it  without  the 
consent  of  the  writer.^  In  Pope  v.  Curl  it  was  expressly  held 
that  Pope  had  no  right  to  interfere  with  the  publigatiou  of  the 
letters  which  had  been  written  to  him  by  Swift,  for  the  good 
reason  tliat  they  were  the  literary  projierty  of  the  latter.*  Tlie 
privileges  of  the  receiver  aro  restricted  to  a  private  use  of  the 
letter.  He  may  have  a  right  to  read  it  to  others,  or  to  let 
others  read  it,  when  such  reading  does  not  amount  to  a  publi- 
cation. But,  without  the  express  or  imjilied  consent  of  the 
writer,  he  is  not  entitled  to  make  of  the  letter  any  use  which 
may  be  properly  constdcred  as  a  pubtication.  "^I 

In  Eyre  v.  Higbce,  it  was  held  by  the  New  York  Supreme" 
Court,  that  letters  written   by  Washington  to  hia  secretary. 
Colonel  Tobias  Lear,  were  not  salable  assets  in  the  hands  of 
the  administrator  of  the  latter,  but  that  they  Iwlonged  to 
widow  and  next  of  kln.^ 

May  Receiver  PublUh  for  Furpoees  of  Vindication  ?  — ^  The  do< 
trine  ha«  gained  curren(;y  that  the  receiver  of  a  letter  ac<inire8 
in  its  contents  a  special  or  qunIiOed  property  or  right,  which 
entitles  him  to  publish  it  for  the  purpose  of  vindicating  his 
reputation  from  false  charges  or  tnijnst  imputations  made  hy 
the  writer.  Thl»  theory  was  fiE-st  announced  in  181<i,  by  Sir._. 
Thomas  Plumer,  who  ou  this  j^rouud  distjolved  an  injunctiott^| 
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>  Origabjr  p.  Breckinridge,  2  Buali 
(Ky),  480.  Sec  nlvo  Gnmanl  v.  Dun- 
kin,  in^. 

■  Griipibj'  V.  BreckinridgO,  tapro. 

*  Till*  ttiit«mcnt  must  be  qimlifloil 
by  a  reference  to  Umniinl  i'.  iJuukin, 
1  BaU  &.  a.  'JDl,  wliereiii  Die  IriBli 
Chancery  Court,  in  1809,  gmnted  an 
iojanctinn  in  faror  of  the  executrix  of 
Lady  Tyrawlcy,  ci^iiininK  llie  ilir«>ai- 
ened  pablii-atiDn  of  )rlI4^rtl  wliirti  hail 
be«n  written  to  llie  Utter,  am)  orderiug 


ttiem  to  be  delivered  to  the  tamer. 
The  rfeuree  for  aiich  delivery  wa« 
proper,  liecaase  Ui«  property  in  the 
paper  Itad  belongoil  to  Lady  T>Tawley ; 
tjut  site  bad  acquired  mi  title  if)  the 
titernry  property  in  the  Icltera  which 
had  been  received  by  her,  and  heuca 
there  wm  no  ground  on  which  tbo 
ii\j  unction  against  publication  could 
rcit. 

•  2  Atk.  342. 

»  22  How.  Pr.  (N.  T.|  196. 
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vhicli  bad  lieen  granted  by  Lord  KIdon,  restraining  the  de- 
fendant in  Perceval  v.  Phipps  from  publishing  lettci-s  written 
hy  Uie  plaintlfT.*  This  question  lias  not  been  a  direct  iRsue  in 
anj  other  reported  case ;  but  the  riewg  of  Sir  Thomas  Plumer 
are  supported  by  Jieta  in  two  American  cases.^  In  one  of 
these,  Mr.  Justice  Story  declared  in  emphatic,  but  extrajudi- 
cial, language  that  the  rcccirer  is  entitled  to  publish  a  letter 
for  parpoeea  of  vindication;  but,  in  his  treatise  on  Equity 
•Jurisprudence,  he  has  expouuded  the  law  to  the  con- 
trary.* 


1  S  Vm.  A  B.  10. 

3  Foltom  V.  Miinih,  2  Story,  lU ; 
Wootay  r.  Judd,  4  Daer  (N.  Y.), 
407.  T<oitI  Eidon  would  not  deny 
Uut  there  might  be  n  caco,  such  «• 
thtt  of  Pcrcvral  r.  Pbipiu,  "where  the 
Kti  of  lb»  iMities  ■upplj  reasons  fur 
Dot  interfering;"  but  in  the  case 
btforr  him  he  tband  tliai  publication 
waa  not  neifaaarr  to  vindlcato  the 
leceirer.  aod  held  that  whatever  right 
to  pulilith  the  latter  might  have  had 
fa*  reitounord  by  retomiitg  ilio  lettcrt 
to  the  writer,  Kliliough  he  retained 
copies.  Gee  r.  Pritcbard,  2  Swanii. 
ma,  4Sa.  In  Palin  r.  Gathercolo.  1 
Call.  SS&i  the  defeadani,  on  motion  to 
dUtolre  the  injunction  wliidi  liad  been 
granted  reauuioing  htm  frutn  publiohing 
oartain  lvlt«rs  written  by  Uie  plaintifT. 
pleaded  that  their  pubUvation  waa  for 
the  parpoee  of  vindicating  hia  reputa- 
don.  Vlce-Chaocellor  Dnice.  without 
fiuaiag  on  llie  merila  of  the  qucetion, 
held  Utat  the  ilefembint  wa»  barred 
froJn  oiaking  tliu  defenw,  and  refused 
lo  dieaolve  the  injunclioD. 

'  Id  Folaom  r.  Marth,  Mr.  Juatice 
Story,  after  declaring  that  the  writer 
haa  a  right  to  reitrain  the  unauthor- 
ized pubitcalion  of  In*  letters,  uid  : 
"  Bat.  ooniiateotly  with  thia  right,  the 
perMoa  to  wbooi  they  are  addreaaed, 
may  have,  oay,  tnunt  by  implicatojii 
poawea.  Ibe  right  to  puhiisli  any  letter 
or  lettera  addreeted  to  them,  upon  auch 
occaaiona  aj  re«|ulre  or  juailfy  the 
publication  or  public  uw  of  them  ;  but 
tliia  risiht  ii  tthctly  Uniiied  to  lueli 
rA-caHons,     Tbu«,  a  ponoo  may  juatifl- 


ahly  nae  and  piildiiih,  In  a  suit  at  law  or 
in  e«juily,  aucli  letter  or  tetter*  a«  are 
neceawTy  and  proper  to  eiteblish  hia 
right  to  iDaintain  the  auil  or  defend  Um 
same.  Bo  if  be  l>e  aspersed  cr  mia* 
ret>resenled  hy  the  writer,  or  accnted 
of  iniproiwr  conduct,  in  a  public  man- 
ner, he  niny  publish  sufh  part*  nf  iiDch 
letter  or  letter*,  but  no  more,  as  may 
b«  uectiaaty  to  vindiicale  hia  charsder 
and  reputiition,  or  free  him  from 
unjust  obliMiiiy  Mid  reproach.  If  he 
attempt  to  pahluh  such  letter  or  lettera 
on  other  oixaAiona,  not  justiDablu,  a 
court  of  equity  will  prevent  the  publi- 
cation by  an  injunction,  as  a  breach  of 
private  conl^dence  or  oimlract,  or  of 
the  riifhla  of  the  author  ;  and  a  foftiori 
if  he  attempt  to  publish  tbetn  fur  profit  j 
for  then  it  ii  not  a  mere  breach  of  con- 
lidence  or  contract^  but  It  is  a  violation 
of  theexcluaive  copyright  of  the  writer. 
In  short.  tl]e  person  to  whom  letten 
are  nddreaeeil  baa  but  a  hmiled  right 
or  spet^'iftl  property,  If  I  may  ao  call  It, 
in  eudi  lettcm  as  a  trusicc  or  bailee. 
for  particular  purpoiei.  either  of  infor 
mation  or  of  protection,  or  of  support 
of  bis  onn  rights  and  character.  Ttw 
general  projierly  and  the  general  righta 
inciilcnt  to  property  belong  to  the 
writer,  whether  the  letters  are  liiemry 
cnm)iri«iiiniui,  or  familiar  letters,  or 
details  of  facl*  or  letters  of  Ituxineiis. 
T]io  general  property  in  the  manu- 
scripts remains  in  the  writer  and  Iiia 
repre«en(ativ4<s,  as  well  as  the  getieral 
copyright.  A  forUori  third  persona 
standing  in  no  privity  with  either 
party,  are  not  entitled  to  puhlish  them 
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It  seems  to  be  conceded  that  the  privilege  of  publiculion  for 
vindicatory  piirposca  is  personal  to  the  receiver,  and  cannot  be 
exerciHcd  by  «  third  pei-Bon,  either  with  or  without  the  consent 
of  tlie  receiver,' 

The  doctrine  that  the  receiver  acquires  the  right  to  publish 
a  letter  for  the  purpose  of  vindicating  himself  against  charges 
or  imputations  made  by  tlie  writer,  althougli  it  has  received 
strong  extrajudicial  approval,  is  in  conflict  wttli  the  funda- 
mcnta)  principles  on  whicli  all  the  cases  relating  to  pro[>crty  in 
letters  have  been  decided.  These  cases  have  been,  and  all 
similar  cases  must  be,  determined  on  principles  of  property. 
Protection  has  been  extended  to  the  writer,  because  lie  has 
literary  property  in  the  letter  which  he  has  written,  and  l»e- 
cause  his  rights  are  not  lost  by  the  transmission  of  the  letter. 
Unlicensed  publication  by  the  j*cceiver  of  a  letter  has  been 
declared  unlawful,  on  the  sole  ground  that  it  is  a  -violation  of 
the  literary  property  therein.  The  receiver  can  acquire  no 
right  to  make  a  public  use  of  the  literary  property  in  a  letter, 
unless  he  has  the  consent  of  the  writer,  or  has  become  vested 
vith  a  right  of  ownership.  His  right  to  publish  is  to  be 
determined  exclusively  on  principles  of  property.  But  the 
privilege  of  jnibliuation  for  purposes  of  vindication  is  not  a 
right  of  property,  and  cannot  be  defended  on  any  principles  of 

Vol.  a. 


to  tnbaerv«  Uietr  own  pmale  purp^eB 
of  iiilcrctt  or  curio«ii;  or  poweuion." 
2Slory.  HO. 

In  Ui$  Equity  Jiimprtiiltfrive,  the 
•nme  millioritv'  >a}-»  r  "  For  tin:  pur- 
poses of  public  jmtice.  publitlj-  ud- 
minUtered,  according  to  the  «itabListieJ 
inntitutiuDs  of  t1ie  country,  in  the 
onlinary  modea  of  proL'ft>-dinB,  privMie 
letters  ni*y  Ik-  rf*|iiired  to  be  pro- 
du(X-il  uiul  publi»bi'>].  But  it  by  no 
means  faliowH,  ttiac  privHte  pi-nionit 
bare  a  right  to  mnko  Mit'h  publications 
on  other  (R'tusiuns,  n|>fiii  llu'^ir  unrn 
nu lion  of  takini;  ilit*  Hdminifttration  of 
juitii'o  into  t]i«ir  own  ]iaiid«,  or  for  llio 
purpose  of  vindicatinK  tlicir  own  con- 
duct, or  of  gratifyinft  tlieir  own  enmity, 
or  of  induTgiiiiC  k  gniM  and  dJft(^'S»Liil 
pablic  curio»ity.  by  the  lirculnlion 
of   private   anecdotes,   or    fiiinily    se- 


crets, or  personal  voncems." 

§  048. 

This  doctrine  Is  roaoifeBlly  contrary 
to  the  Tiews  above  quoted  from  the 
ophiion  in  Folsom  v.  Mnnli.  Tlie 
decision  in  tliin  cnse  was  renilen-d  in 
1K4I.  Tbu  flnit  edition  of  the  K(|uity 
•Jurisprudence  nppearwl  in  1H<{6.  But 
it  cannot  be  sutd  that  th«  latest  or  the 
modified  rtews  of  Judge  Story  on  this 
quMtion  wer«  expressed  in  tlie  judicial 
(ipininn  cited  ;  for  the  exposition  of  the 
Ihw  piveQ  in  tl)«  first  edition  of  tba 
Equity  Jurisprudence  was  retained 
unctianged  in  the  following  etliUons,  of 
wbioh  the  third  wait  pulilislut)  in  1^48, 
—  two  years  ttufurv  ilio  aullwir's  death, 
and  two  yvnrs  utter  Folsom  v.  Marsh 
had  been  decided. 

•  Kiil*om  p.  Marsh.  2  Story.  Ill; 
Woolsey  !■-  Judtl,  4  Viier  (N.  Y.).  87ft, 
407. 
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propertj.     To  give  to  the  receiver  this  privilege  is  to  empower 
him  to  publish  valuable  literary  compositions,  for  the  purpose 
of  redressing  a  real  or  supposed  injury  to  himself,  and  thus  to 
destroy  a  safeguard  which  the  law  has  guaranteed  to  the  prop- 
erty of  the  writer.    It  makes  the  receiver  the  sole  judge  of 
'whether  the  wrong  is  real  or  fancied,  and  empowers  him,  in 
order  to  redress  an  alleged  injury  to  himself,  to  inflict  a  greater 
one  upon  the  writer.    The  law  specially  provides  remedies  for 
injaries  done  to  the  reputation.     If  the  receiver  of  a  letter  has 
suffered  in  reputation  or  feelings  by  any  thing  said,  written,  or 
done  by  the  writer,  he  is  left  to  seek  redress  by  the  means 
usual  and  proper  in  such  cases.    He  has  no  right  to  take  the 
law  into  his  own  hands,  as  it  were,  and  to  appropriate  the 
property  of  another,  in  order  to  remedy  a  wrong  for  which 
the  law  has  specially  provided. 
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CHAPTER  U. 

WHAT  MAY  BE  COPYKIGHTED. 

In  the  United  States,  statutory  copyright  may  be  obtained 
for  a  book,  map,  chart,  dramatic  or  uiiistcat  compoaition,  en- 
graving, cut,  print,  photograph,  or  negative  thereof,  painting, 
drawing,  chrome,  atatuc,  statuary,  and  a  model  or  design 
intended  to  be  perfected  an  a  wo]-k  of  the  fine  arts.*  The  copy- 
riglit  in  all  these  productions  is  governed  by  the  same  statute, 
and  is  secured  for  the  same  term  and  on  the  same  conditions. 
Substantially  the  same  tilings  may  be  copyrighted  in  England; 
but  protection  is  provided  by  different  statutes,  and  the  copy- 
right granted  is  not  tlie  same  for  all  kinds  of  productions. 


Books. 

The  word  "book"  has  been  used  in  the  English  and  Ameri- 
can copyright  statutes  since  the  first  one  was  passed,  in  the 
reign  of  Queen  Anno.  In  England,  its  meaning  vas  not  de- 
fined by  Parliament  till  1842.  In  the  United  States  it  has 
been  left  entirely  to  judicial  determination. 

Oreat  Britain.  —  As  used  In  this  connection,  the  word  has 
received  a  far  more  comprehensive  signification  than  it  has  in 
ordinary  use.  In  England,  it  is  defined  by  statute  **  to  mean 
and  include  every  volume,  part  or  division  of  a  volume,  pam- 
phlet, sheet  of  letter-press,  sheet  of  music,  map,  chart,  or  plan 
separately  published.'"''  Long  before  the  meaning  of  the  word 
had  been  thus  defined  by  the  legislature,  a  construction,  not 
less  liberal,  had  been  given  to  it  by  the  judiciary.  As  early  as 
1777,  the  Court  of  King's  Bench  held  a  sonata  to  be  a  book  or 
writing,  within  tlie  meaning  of  the  statute  of  Anne,^  and  all 


1  U.'S.  Rer.  St.a.40S2. 
*  6  ft  0  Vict.  c.  46.  a.  2. 


*  Racli    >'.    r.oni^in,    Cowp.  02S. 
"  Tbc  wonU  q(  ibe  act  uf  Parlianient,* 
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musical  compositions  were  treated  as  books  before  they  were 
mentioned  in  tbe  statute  of  Victoria.'  In  1803,  Lord  Ellen- 
borough  was  inclined  to  think  that  the  words  of  a  song  called 
Abraham  Newland,  published  on  a  single  slieet  of  paper,  could 
not  bo  considered  a  book.  He  therefore  nonsuited  the  plain- 
^ff,  but  reserved  the  question  for  the  opinion  of  the  court. 
Tbe  Court  of  Ring*B  Bench  adcrward  set  aside  the  nonsuit,  and 
ordered  a  new  trial.  The  case  does  not  apjjear  to  have  been 
brought  to  trial  again.^    lu  1788,  the  copyright  in  '*  a  certain 


>fti<l  Lord  Mansflvld,  "  ftro  very  large : 
'toaksanc)  other  writing*.'  It  ia  noc 
coaflottd  to  Ungimgc  or  letter*.  Mmic 
ii  ft  KicDcv ;  (t  DiKj  be  written  and 
tb*  mode  of  cooreying  th«  ld«u  b  by 
dj^s  And  nurkt.  A  person  mftj  lue 
thr  co^y  hy  {lUying  It ;  but  lie  has  no 
riglit  to  mb  tb«  Author  at  thti  |irr>fit, 
bjr  multiptj^ing  copies  «nd  dtepoain^  of 
tbem  to  hii  own  ute.  It  t)ie  narrow 
InierprttBlion  contended  for  in  tlie 
argument  were  to  hold,  it  would  applj 
to  slKelira,  mall  i  ems  lies,  Brithnietk-, 
hicroiflj'phica.  All  these  ari-conTiytsI 
by  aigtii  and  Qgurea.  There  i>  no 
colar  for  Mjing  that  muiic  is  not 
vbUn  tbe  act." 

**  Bodci  and  oth«r  wriiiogs  "  were 
mentioned  in  the  preamble  of  the  act; 
but  in  tlie  enacting  clause  the  word 
book  aione  wa»  luud. 

^  See  authorities  cited  peil.  p.  176, 
DDtt  B.  In  D'Almaine  v.  fiooaejr,  I  Y.  & 
C  Exch.  21f9,  Lord  Abtnger  laid :  "  I 
Ipeiit  three  or  four  dn^rs  at  Stationer*' 
Ball  iu  order  to  iftciTtiun  wliat  entries 
vere  made  under  the  act  of  Parliament, 
tnd  1  fnuod  not  only  that  sht^rt  publk-4i- 
tioDi  on  single  sheets  ot'pa|M;r  were  en- 
tered as  books,  but  also  a  frrent  deal  of 
music.  There  is  no  doubi,  therefore, 
that  printed  muvic.  in  whatever  form 
h  ma;  be  pubtbhed.  is  to  be  considered 
to  ntferenoe  to  proceedings  of  this 
aalnre.  as  a  birak." 

■  Hime  ■■.  Dale,  2  Camp.  27,  note  b. 
Mr.  Krskine  at  tli«  bar  mainmined 
that  a  broad  meaning  should  be  giri^n 
10  tlie  word  book  as  used  in  llio 
Ratute.  He  contended  "  that  the  ]e^- 
Uatnre  could  ncTer  bare    meint    to 


make  tho  operation  of  ilie  itatutfl 
depend  upon  the  type  tn  which  any 
composition  is  printed,  or  the  form  in 
which  it  is  hound  up.  Thiii  song 
tolglit  easily  have  been  extended  over 
several  sheets,  and  rendered  a  duo- 
decimo Tolume.  tn  Rac-li  v.  Long- 
man, Cnwp,  (!23,  it  wna  decided  that 
mii»ic  is  wiiliin  ch>i?  act,  and  musical 
cuiTipuaitions  moiC  generally  appear  in 
this  tXigitire  form.  ]t  never  occurred 
to  tho  Lord  Chancellor  who  directed 
the  issue,  or  to  Lord  Mansfield,  or  any 
of  tiie  judges  who  decided  ilie  case, 
that  the  form  of  the  publication  could 
ranlce  any  difference  ;  and  therefore  it 
is  not  Slated.  If  ii  different  construc- 
tion were  put  upoh  the  act,  many  pro- 
ductions of  the  tirealcgt  gi-nius.  both 
in  prose  and  vt-rst.  would  be  excluded 
from  its  benefits.  But,  might  tlie 
papt-rs  of  the  Spectator,  or  Gray's 
Elegy  in  n  Country  Church-ynrd,  have 
been  pirated  as  soitn  as  tliey  were  pub- 
lished, because  they  were  first  given 
to  the  world  on  sin};l(-  sheets?  The 
vohiminous  extent  of  a  production 
mnTiot  in  an  utiliglitered  country  be 
the  sole  tltto  to  the  gunrrlianslirp  tlio 
author  receives  from  the  Uw  Every 
man  knows  chat  the  mathemniiirul  and 
aKtrononiicnl  calculalion^  which  will 
enclose  the  student  durinj^  a  long  life 
in  his  cabinet,  are  frcqui'mly  n-iliiced 
to  the  conipaM  of  a  fi*w  lines  ;  and  la 
all  this  prnfutidity  of  incnial  abstrac- 
tion, on  which  the  seciiriry  and  happi- 
ncsa  of  the  species  in  every  part  of  the 
globe  depend,  to  Iw  excluded  from  the 
prote<.-ti')n  nf  British  jurisprudence  1 
"But  there  is  nothing  in  Uic  word 
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musical  air,  tune,  aud  writing,"  on  one  sheet,  was  protected;^ 
and,  in  1809,  n  Hingle  Rliect  of  munic  was  lield  to  bo  a  book 
within  the  meaning  of  8  Anne,  c.  19.  In  the  latter  case,  *'  the 
judges  Becmcd  unanimously  of  opinion  that  it  could  not  depend 
u(KH)  the  form  of  the  pnhlication  whether  it  were  entitled  to 
the  privileges  of  the  statute  or  not;  that  a.  composition  on  a 
single  sheet  might  well  be  a  book  within  the  meaning  of  ilie 
legislature."^  in  a  later  case,  wherein  copyright  was  claimed 
Tinder  64  Geo.  III.  c.  156,  in  a  piece  of  instrumental  murnc. 
Chief  Justice  Abbott,  in  iloHveriiig  the  judgment  of  the  King's 
Bench,  expressed  the  opinion  that  **  any  composition,  whether 
large  or  ^mall,  is  a  book  witliiii  the  meaning  of  this  act  of 
Parliameut." '^ 

United  sutea.  —  Tho  comprclicnsiTC  meaning  given  to  the 
woM  book,  in  England,  has  been  adopted  in  this  country.* 
*'  A  book  within  tlie  statute  need  nut  be  a  book  in  the  common 
and  ordinary  acceptation  of  the  word ;  viz.,  a  volume  made  up 
of  several  sheets  bound  together;  it  may  be  printed  only  on 
one  sheet,  as  tlie  wothIs  uf  a  song  or  the  music  accompanying 
it  -  .  .  Tlie  literary  property  intended  to  be  protected  by  the 
act  is  not  to  be  detei-mined  by  the  size,  fotm,  or  sha|>e  in  which 
it  makcfl  its  appearance,  but  by  the  subject-matter  of  the  work. 
Nor  is  this  question  to  be  determined  by  reference  to  lexicog- 


book  to  require  that  it  itull  coiuiit 
of  aeveml  ulieets  bound  in  lcftth«r,  or 
stitohcd  in  %  marble  carer  Btxik  U 
evidcatly  ilie  Suxun  W,  anil  tlie  laUcr 
term  is  from  rlK-  htrcJt-lrrt- ,  Uu'  rind  of 
whicli  DUppLied  the  plxcv  uf  pnpc-r  t*i 
our  (j«nnaD  nQcettors.  The  Latin 
word  liber  U  of  a  liniilar  ctymol<>tiy, 
tneknin^  originiUly  on\y  tlie  bark  of  a 
tree.  Book  may  therefore  bo  Applied 
to  any  writiiiK  ;  and  it  liaa  «ift«Ti  lieen 
■0  uHcd  in  tlie  Englidli  laiipiagc. 
Somctitnei  the  moit  liumblQ  aud 
familiar  illuatradon  u  the  moit  fortu- 
natf.  Tlio  Hirm  llnok,  mt  furniidahte 
la  infant  yL-iirH,  LiiiiaiaU  iif  imo  Minall 
page  protected  by  an  nniiiial  jtrvpara- 
ti4)n,  and  in  tbis  slate  it  lias  unirer> 
Bally  received  t1>o  api>ellali<.>n  of  a 
book.  So,  ia  k-gal  proLi-odiugif.  tlie 
copy  of  clie  pleadings  after  iuue  joined, 


whether  It  b«  \ang  or  ihort,  it  called 
i)i6  pap^r  book  orihe  demurrer  book. 
Id  t)io  Court  of  Exchequer,  a  roll  waa 
anciently  denuiuinaled  a  iNKik,  and  tn 
CHtntinuea  in  amne  inttatii'es  to  Ihia 
diiy.  An  oulh  us  old  as  the  time  of 
Edward  I.  ntni  in  llii>  fitrm:  'Ami 
yciQ  shall  deliver  Into  Die  Court  of 
Kxclnjquer  a  hook  fairly  written,'  &c. 
But  the  book  deliverer]  into  conn  in 
fulrllmont  nf  this  oath,  liai  alvraya  been 
a  roll  of  pArclintent." 

1  Storace  i'.  Longman,  2  Camp-  27, 
note  a. 

*  (lomcnti  r.  GoldioK,  2  Camp.  S3. 
"  White  V.  Germh.  3  Barn.  &  Aid. 

ana. 

*  Clayton  r.  Stone.  2  I'aine.  3S2 ; 
Scoville  V.  Toland.  G  West-  Law  Jot 
84 ;  Orury  v.  Ewinir.  1  Bond,  610. 
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rapheni  to  ascertain  tho  origin  and  meaning  of  the  vord  book. 
It  will  be  more  ftaiiaracloi-y  to  inquti-e  into  Uie  general  scope 
aud  object  of  tbe  legislature,  for  the  purpose  of  ascertaining  the 
sense  in  which  Uie  word  book  wait  intended  to  be  used  iu  the 
statute"  *  la  a  recent  case,  the  Circuit  Court  of  the  United 
States  held  that  a  diagram  with  directions  for  cutting  garmcntB 
printed  on  a  single  sheet  was  a  book  within  tlie  meaning  of  the 
statute.* 

A  mere  label '  capable  of  no  other  U8e  than  to  i>o  pasted  on 


'  Tbompwo,  J.,  Clajrtoa  v.  Stooe, 
2  Ptiae.  S83.  384. 

'  r>niry  i-,  Rwing.  1  Boml.  MO. 
T)>«  pUintifl  cUimet)  roprriKl't  iu  a 
chart  vntiiled,  "  Tl>e  Udies*  clinrt  for 
catting  <]rei«ea  and  basquci  for  Udies, 
■nd  eoati,  jukeu,  &<:.,  tot  lioyt."  Mr. 
JoiCioe  Leavitt  ttave  the  follnwing  rea- 
iton>  why  tlm  thauld  be  entitled  to 
prti|«ctiun  m  «  Iwok  :  — 

"  X*  «  flm  iiiiproniiiii  from  sr  in- 
fpectivn  of  t)i«  trharl,  titv  iniiiiJ  r^-pu- 
dUie«  the  condaiion  ttmt  it  in  a  book  ; 
and  when  the  point  wu  flrel  saggi^Btei) 
it  occurml  to  me  it  wuuld  requiiv  > 
forced  conitructioii  of  tli«  ttalut^  to 
bring  It  flirijr  wiiliin  Ihp  tneanlng  of 
tlimi  t«nn.  The  chart,  m  printed  and 
|>abtUhi'd  for  me,  ii  coRt«iD«d  on  one 
larg*  ahMl.  rftpmendiiK  a  wrio«  of 
Jimfrrama  inteiapened  with  printpil  iit- 
■IruL'tirina  as  to  Uie  inoila  of  uaiiiK  tlicni 
in  taking  ine«aiireineiils  Cur  and  cut- 
ting certain  part*  uf  ladies'  dresaef. 
A>  iwoeuary  to  the  practical  lue  of  the 
fiagnmt.  they  are  patted  on  thick 
ptper  or  ptAie-board,  corresponding 
with  an<l  ibon-ing  preol«eIy  the  forms 
of  tbe  diagrams.  The  exact  OitneiiBian 
utA  furni  of  «very  part  of  the  ^^riitent 
ioicodcd  to  bo  cut  1>  indii.-atc<t  by  a 
Mrin  of  numermU  placed  along  the 
wtrr  edge*  of  the  diagrania  thua 
arranged  and  by  means  of  dots  ur 
mark*  at  the  proper  Hgurvs,  the  exact 
llie  and  oonrse  o(  each  svcttoo  of  the 
garmenl  it  nscertained  with  tnathc- 
niatlcal  precision.  Now  it  may  uell 
be  conceded,  that  the  chart  as  printed 
OB  lt>e  sheet,  or  as  pasted  in  paru  for 
practical  uso,  la  not  a  book,  according 


to  ttie  more  popular  Rerue  uf  Uie  word. 
But  ill  giving  offi'Ct  to  Clio  Ntatute 
according  to  its  obvitins  design  and 
apiril  I  can  see  no  nt'ceaaily  for  re- 
striding  tlie  word  to  a  volume.  .  .  ■ 
I  am  therefore  inclined  to  adopt  tho 
liberaf  conitructioo  given  by  the  Cog- 
lisli  courts  to  their  statute,  and  to  hold 
that  Mrs.  Drury'ti  chart  in  within  the 
proteciioti  of  onr  statiitc.  ^ho  cuald 
duublJess  Imvo  given  it  to  the  world 
in  a  aacccssion  uf  shepta  bound  to- 
getlier  and  constituting  a  volume,  but 
it  is  obvious  that  the  chart  for  pruL-tical 
ptirpnaea  in  more  ea»ily  undentloud, 
and  thcrefiire  more  iihelXil,  printed  on 
a  single  aiicet  large  enough  to  exhibit 
all  tli«  (Uagrams  at  one  vi«w.  1  cannot 
perceive  why  her  rigliisas  anauthoroas 
or  inventre«s  »huuld  l>e  prfjudicot)  by 
this  form  of  publication.  If  the  chart, 
as  the  court  is  bound,  fur  reafeons  he- 
fort!  inliniat4^I,  to  prcsunic  is  original 
with  licr,  —  ihv  )>rtid»ct  of  tliought  and 
ntvntal  toil,  —  licr  claim  is  by  no  means 
destitute  uf  merit  and  <Ik-  is  justly  et>- 
tiUed  to  all  the  benetlts  which  tiie  law 
confers. 

"-  .  .  Adopting  this  view  of  tlio  law 
it  is  not  «tH:e*snry  In  diM;idH  whi-lhor 
Mr«.  Drury's  t'npvriKlit  cmii  be  stl>- 
lained  ar  a  churt  or  print.  TheM 
words  are  ttsed  in  the  statute  as  legiti- 
mate Niihjci-ts  iif  A  copvrigbt,  and  it 
would  nut  inip<y  n  very  fun_-ed  con- 
struction Iu  hold  that  the  copyrighted 
work  of  Mro.  Umry's  is  included  in 
one  or  both  of  theM  terms.  The  ao- 
tliorities.  I  think,  would  fully  lusuin 
such  a  eoncluttioM."     Ibid.  546-&I9. 

»  ScDville  V.  Toland.  6  Wcat.  Law 
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a  bottle,  and  a  Bcoritig-ehect  or  *'  tablet,"  '  used  in  the  game  of 
cricket,  have  been  held  not  to  be  books  witluii  the  law. 

Willie,  llieEi,  Lhe  Ici^'islature  has  passed  laws  for  the  protection 
of  literary  property  in  **  books,**  wltliout  specifying  more  defi- 
nitely the  kinds  of  compositions  intended  to  be  included,  the 
courts  have  couatrued  tliose  law«  ao  as  to  embrace  within  their 
protection  the  entire  field  of  honest  literary  labor.  Hence,  the 
literary  productions  in  wliich  valid  copyright  will  subsist  are 
almost,  if  not  quite,  as  unlimited  in  variety  as  are  the  produc- 
tions themselves.  Books  entitled  to  the  protection  of  copyright 
embrace  the  profoundesl  work  on  the  uinverse  and  the  simplest 
rhyme  for  the  nursery ;  the  most  fascinating  production  of  the 
imagination  and  the  dryest  catalo^e  of  names. 

All  Contents  of  Book  coreied  by  Copyrigbt.  —  The  copyright 

protects  the  whole  and  aH  the  parts  and  contents  of  a  book. 
When  the  book  comprises  a  number  of  independent  composi- 
tions, each  of  the  latter  is  as  fully  protected  as  Uie  whole.' 
And  ao  the  copyright  protects  not  only  the  text,  but  also  any 
engravings,  illustrations,  figures,  (fee,  contained  in  the  book.' 
The  copyright  will  not  extend  to  any  part  which  is  not  a 
proper  subject  of  copyright.  But  the  fact  that  a  part  may  not  bo 
eutitled  to  protection  does  not  affect  the  copyright  in  tlie  rest. 
The  copyright  is  valid  to  the  extent  of  the  matter  which  will 
stand  all  tlie  testa  of  the  law.*  "  The  courts  of  justice,"  said 
Lord  Kenyon,  *'  have  been  long  laboring  under  an  error,  if  an 
author  have  no  copyright  in  any  port  of  a  work  unless  he_ 
have  an  exclusive  right  to  the  whole  book.*** 


Jour  84;  Cnffeen  v.  Brunlon.  4  Mc- 
lean, 61tl.  The  aol  of  Jim©  18,  1S74, 
pruvulvD  fnr  t)it>  ri.-^i»irMtirin  of  Lnbels 
in  the  paleul-alBirt'.     Sve  faat,  ji.  1 7«. 

1  Pi^  e.  WUden,  20  L.  T.  s.  ». 
435. 

3  White  I-.  Ccroch.  2  Ba.m.  1  Al<1. 
208 :  D'Altniiine  c.  Uptwpjr,  1  Y.  &  C. 
Exch.  28S. 

>  Kitfforth  r.  WiUws,  1  Cimp.  94 ; 
Wilkins  L-.  AiVin.  17  Ven.  «2 ;  Brad- 
bury V.  llulli-ii,  1.11W  Hep.  K  Kxch.  1  ; 
Cobb«lt  p,  Wiioilwuril,  Ljiw  Rep.  14 
£q  407.  "  It  ii|i(icflrB  to  mv  Uint  ■ 
book  rauat  ioclutle  every  part  nf  ilie 
book:  it  mutt  incIuU*  CTcrj  print,  d*. 


sign  or  engraving  wlilch  forms  part  of 
lite  book,  u  well  as  t)io  lcltcr-prc«s 
thL-rein,  vfhich  is  nmitlier  fisrt  of  it." 
Parker,  V.  C,  Boguc  v.  HuuIkUmi,  blit 
0  A  Sn>.  276. 

•  Barfleld  r.  NkhoUon.  'i  Sim.  A 
St-  1 ;  Lawrence  v.  Dana,  'Z  Am.  L.  T. 
R.  N.  8.  40*J.  "Tliere  iire  nunterous 
OKfes  vtiowini;  that  where  the  parts  of 
a  worb  can  b«  iepariilecl,  there  may  be 
copyright  in  any  Jistinct  port  of  it. .  .  . 
It  nmtters  not  whether  tlie  copyright  ia 
for  the  entire  work  or  for  a  pan  diiIv." 
Giffurd.  V.  C.  Low  c.  WarA,  L«w  Hep. 
6  Kq.  41S. 

9  C«ry  r.  Longmui,  I  £Mt,8tiO. 
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Title  Alone  not  Snbject  of  Copyright. — The  mere  title  of  a 
book.  Daagftziiie,  newspaper,  or  other  publicotion,  is  uot  a  subject 
of  copyriglit.'  A  title  is  treated  as  a  trade-mark,  in  wliicli  the 
earner's  rights  are  recognized  and  protected  on  general  princi- 
ples of  equity .2  In  the  United  States,  the  title  of  any  publica- 
tion may  doubtless  be  registered  under  the  statute  relating  to 
trade-marks.*    In  auch  case,  the  owner  may  become  entitled  to 

the  statutory  remedies ;  provided,  of  course,  the  title  registered 

has  the  requisitea  of  a  valid  trademark. 


New  Editfons. 

Successive  editions  of  a  work  which  do  not  diflfcr  from  the 
first  are  covered  by  the  original  copyright.     This   will   not 

nnt  in  die  name  or  title  pven  to  it. 
The  title  does  not  ncceu&rily  Involre 
toy  literary  compoaEtion ;  it  may  not 
be,  and  certainly  Lliif>  H&tMe  d<)e«  not 
reijuire,  tSat  it  aliituld  he  the  pnHlui^ 
of  till"  Kut1iii>r'«  mind.  It  ti  not  ncoc*- 
sary  that  it  should  be  novel  or  original. 
It  is  a  mere  nppeDdage  wliidi  only 
identiflct  and  fn>qiient?y  i1<)«h  not  in 
any  way  de»cribe  tlie  literary  cnrnpoai- 
tion  itself  or  represent  il-t  otiarairlrr. 
By  piibli»liing,  in  aci'onlancv  willi  ttio 
re^juirvmenli  of  tlic  copyri|tht  [«w.  a 
book  uniier  the  title  of  the  life  of  any 
<li»iin)(uiebed  iitjiieimiui,  juriitt.  or  au- 
thor, ilic  publinbor  could  not  prevent 
any  oilier  autltor  from  puliLisliing  an  en- 
tirely diSbrent  and  original  binKraphy 
underline  •aine  title-  Wlii^n  tlic  title 
itaelf  i»  t*ris{inn]  and  the  product  of  tho 
autlior'i  own  mind,  and  ia  appropriated 
by  llie  infringement,  «a  well  m  tba 
wbole  or  a  part  of  tbo  Literary  oonipo- 
■ition  itself,  in  protecting  tbi?  other  por- 
tions of  the  literary  uompoiitinn  t-ourla 
woulil  probubiy  ulao  prntei.'t  the  title. 
But  no  case  can  b«  found  either  ia 
F.Dgland  or  this  country  in  which,  un- 
der the  law  of  copyrifttit,  ruurtA  bave 
pntt«ftL'd  the  title  alom-  pcpnrate  from 
tho  book  which  it  is  uitt;it  to  desitjuatf." 
Supra,  lUS. 

'  &Mauihoritiei  cited  in  connideriaif 
titiM  in  latter  part  of  Cbnp.  XI. 

I  U.  S.  B«v.  Sl  ■«.  4937-4U17. 


>  Am.  Osgood  V.  Alk'n.  I  Holmes, 
18S :  Jollie  V.  Jaqiies,  1  BIntchf.  618, 
687 :  Benn  v.  Lederq.  IB  Int.  Kcv. 
Sec.  M ;  iMacfl  r.  Daly,  7  JoD«t  i.  Sp. 
(9»  N-  Y.  Sup*rior  Ct.)  611.  Br.  Cor- 
TMpondent  Newspaper  Co.  ir.  Saunders, 
12  L.  T.  V.  s.  MO;  Maxwell  r.  liagg. 
Law  Rep.  2  Ch.  Ml ;  Kelly  v.  Ilutton, 
I  Id.  708.  In  Oai^od  v.  Allen,  Mr. 
Justitv  Shepley  said  :  — 

"By  the  plain  terms  of  the  statuti-, 
the  copyright  protected  is  tlie  cupy- 
light  in  '  the  book,'  the  word  book 
bobig  Died  to  describe  any  Literary 
competition.  Although  a  printed  copy 
of  (he  title  of  such  book  is  required 
before  the  publicatitjn  lo  be  sent  to 
the  librarian  of  CoogrrNs,  yet  this  is 
only  aa  a  desl^rutinn  of  the  book  to 
be  copyiigbted.  and  the  rifiht  is  not 
perfected  under  the  statute  until  the 
repaired  copiua  of  such  copyriKht  book 
are,  after  publication,  also  sent.  It  is 
only  aa  part  of  the  book  arid  as  the 
dUe  to  that  particmlar  literary  conpo- 
■illon,  that  the  title  is  embraced  within 
Iht  pTvviaion  of  the  act.  It  tiiny  p<u>iu- 
bly  bt  neoesiary  in  itome  teases,  in  order 
to  protect  lhee'ipyri|{Elited  literary  com- 
pukitton.  for  court!  to  H'cure  the  title 
(nva  piracy,  as  well  m  the  other  pro- 
doctiun*  uf  the  mind  of  the  author  in 
tbe  book.  The  rijiht  secured  by  the 
act,  however,  is  the  property  in  the 
Ulerary  cooipoiition,  Uic  product  of 
the  mtod  and  gcnitu  of  the  author,  and 
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protect  any  ucw  matter  in  a  Bubscquent  edition,  fur  the  obvious 
reason  that  such  matter  was  not  in  existence  when  tlie  copy- 
right vested.'  Another  copyrigbt,  liowever,  may  ho  obtained 
for  any  edition  which  is  substantially  dlflcrcnt  from  the  preced- 
ing ones.  Such  edition  is  regarded  by  tiie  law  as  a  new  and 
original  work.  ^b 

Whether  an  independent  copyright  will  vest  in  any  suhafl^l 
quent  edition  will  de|)eud  on  the  amount  of  new  matter 
which  it  contains,  or  the  extent  and  character  of  the  revision 
which  lias  been  made  in  the  preceding  edition.  A  simple 
reprint  of  the  original,  or  other  previous  edition,  will  be  entitled 
to  no  other  protection  than  is  given  to  the  preceding  edition. 
In  such  case,  there  is  nothing  new  on  which  to  found  a  valid 
claim  for  copyright.  Ou  the  other  hand,  a  subsequent  edition 
may  contain  much  new  matter,  or  a  thorough  recast  of  the  old. 
It  may  be  so  enlarged  or  conllcnsed,  or  otlierwise  revised,  as 
to  1>ecome  su))stautial)y  a  new  work.  As  sucli,  it  will  be  entitled 
to  copyright.  But  between  these  two  extremes  of  a  simple 
reprint  and  a  substantially  new  work  may  arise  cases  of  so- 
called  new  editions,  which  will  present  questions  of  extreme 
nicety  and  great  difficulty  in  determining  whetlier  there  is 
basis  for  a  now  copyright.  The  main  question  is  to  Imj  deter-' 
mined  by  tiie  facts  in  each  case.  The  general  rule  is  timt  each 
successive  edition,  which  is  substantially  different  fi*om  the 
preceding  ones,  or  which  contains  new  matter  of  substantial 
amount  or  value,  becomes  entitled  to  copyright  as  a  new  work.* 
It  is  immaterial  whether  the  new  edition  is  produced  by  con- 
densing, expanding,  correcting,  rewriting,  or  otherwise  altering 
the   original ;    or   by  adding  notes,  citations,  Ac.     Nor  is  ibj 


1  Parmer  v.  Calvert  Liiliogriphingf 
Engmving,  anil  Map-Publisliiiiig  Co.,  & 
Aoi.  L.  T.  K.  ItW,  17R  ;  I-Bwr.ni;e  v. 
Dana.  2  Am.  L.  T.  R  x.  s.  402,  -116. 

3  Br.  Tonnon  t:  Walk«r,  8  Svrans. 
672 ;  Cary  v.  Faiien.  6  Vt*.  21 ,  C^iy  v. 
Lnii|{mati,  I  C»st,  ^^;  lIi;<t<kTM-ii-k  v. 
Griffin,  8  Sc.  .Sew.  Ca«.  '2ii  «er.  SH^; 
Bla;:k  v.  Murmy.O  Id.  ^^i  tvr.  341.  Am. 
Grny  i:  Ruaiell.  1  Story,  11 ;  Lawrence 
«.  Dana,  2  Am.  L.  T.  H.  s  ».  402; 
Bankn    v.    McTlivitt.   13    nUlc)if.   103. 

In  Black  v.  Murniy,  Lord  AnlmUlon 


•aid :  "  A  new  edition  U  not  nen^uarilj 

akUt^cccofcupynght,  but  ilniay  l)v<o. 
Tlicre  muBt  be  KOnie  uHgiiialily  in  it ;  it 
may  be  In  ni;w  tliouglit,  or  in  new 
illiutratiun.  or  in  new  explanutury  and 
illustrative  aniuitalion,  or  even,  in 
•ome  jiefujiar  ingiiincvs,  in  simply  new 
■rrnn^dncnt.  If,  la  any  of  tlicee  re- 
sfwcU.  ttiet¥  it  Indi'peiMJciit  mvntal 
effort,  ttiea,  in  tho  result  of  timt  mental 
effort,  llicrc  may  be  wjpyrighu" 
863. 
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essential  that  the  new  edition  8hall  be  an  improvement  on  the 
old.  The  question  is  Bimply  wlicthor  it  is  substantially  difTer- 
«nt. 

The  requirements  of  the  lavr  with  respect  to  the  extent  and 

Tftluc  of  tlie  new  or  revised  matter  are  not  exacting.     But, 

■while  the  changes  and  additions  may  bo  very  limited  in  extent 

«nd  importance,  tliey  m;U8t  be   substantial   in   both  of  these 

respects.     A  few  merely  colorable   alterations  in  the  text,  op 

the  addition  of  a  few  unimportant  notes,  will  not  be  enough 

to  sustain  copyright.^     In  Ilodderwick  r.  Grifllii],  in  the  Scotch 

Court  of  Session,  the  plaintilT  claimed  copyright  in  a  revised 

edition  of  Dr.  Chalmers's  works.*     The  revision,  which  had 

been  made  by  the  author  himself,  consisted  chiefly  in  a  change 

of  titles  of  certain  articles,  a  few  corrections  in  language  and 

typography,  and    the  omission  of  some  pas8&gr,a   which  had 

appeared  iu  former  editions.     There  was  no  Britisli  copyright 

in  tJie   original   works.    The  court  was  of  opinion   that  the 


>  In  Black  v.  Murra}',  Lonl  Kinlock 
Mk) :  "  I  think  it  dear  lliHl  it  wlU  nut 
create  eopj-riglii  in  a  n^w  edition  of  a 
»(>rk,  of  which  tlie  copyriRlit  has  eX' 
pirctl.  Ricn-ly  t»  nnkv  u  fetv  cniemla- 
Ifoni  of  th«  ttxt,  br  to  atld  a  tvw  un- 
imporxanl  notei.  To  creale  h  copyright 
hj  alterationfl  of  th«  text,  these  muil 
be  exienairo  and  aubtunnal,  practi- 
al\y  making;  a  new  bunk.  With  re- 
faril  t')  notea.  in  like  manner,  thejr 
oinit  exhibit  an  nitililiua  tu  tlM^  wi^rk 
which  if  not  auperticiul  or  colunible, 
\»t  itnparu  lo  ihe  book  a  trac  and 
(oU  viilue,  aver  and  aboro  that  boUmg- 
iag  to  llie  Ifxt.  Tliia  value  may  per- 
hapi  be  riithtly  expreased  hy  BftyioK 
that  the  hook  will  procure  purcliatert 
IB  the  market  on  tpeeial  nccoiint  of 
thwc  note*.  When  notei  to  this  ex- 
tern and  cf  this  value  am  iildeil,  I  can- 
not donbt  that  they  attach  to  the  addi- 
tion tti«  privilege  of  copyright.  The 
principle  of  the  h»w  of  copyright  lii- 
rectly  applies.  There  li  Involved  in 
nch  annotation,  and  often  in  a  very 
tnlnent  deKrt>«,  an  rxcrvijie  of  intel- 
lect and  an  apjiticaiion  of  l<«rning, 
which  place  the  annotator  in  the  putl- 


tion  and  character  of  author.  In  (ha 
muBt  pruper  sense  of  the  word.  The 
«klil  and  labor  of  such  an  annotntor 
tiavo  often  been  procured  at  a  price 
which  cries  sliaine  on  the  miserabJe 
dole  which  formed  to  the  author  of 
the  text  hit  only  remuneration.  In 
every  view,  the  addition  of  such  noiea 
as  I  liavt.  figured  puts  tlio  »ianip  of 
popyrifrhl  tin  the  edition  to  whiuh  tliey 
are  atiaclied.  It  wjlil  still  of  course 
ivnialn  open  to  publish  the  text,  which 
rr  ^gpttl^f^^  is  the  same  as  in  ihp  oHrI- 
nal  edition.  Bat  to  take  and  publish 
the  notes  will  ba  a  clear  Infringement 
of  copyrighl."  9  Sc.  Sess.  Ca«.  3d  ser. 
855. 

*  8  Sc  ScBS.  Cas.  2d  wr.  Z8A. 

"  The  extent  of  the  allcrattuns  in 
which  tlie  copyright  was  claimed," 
tMfii  till!  report,  "  miKht  he  judged  of 
rntiii  tlio  f»\.'t  that  the  wliok*  of  Ibc 
nllegi.ll  piracies,  amounting  lo  seventy- 
four  in  number,  and  scattered  over  five 
hundred  and  sixty -eight  closely  printed 
octavo  pages,  In  very  sninll  type,  when 
collected  together,  would  not  occupy 
half  a  page  nut  of  ttie  five  hundred 
and  sixty  eight."    Ibid.  86^. 
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alterations  were  iiisufficient  to  euBtain  copyright,  and  further* 
held  that  the  plaiatifT's  title  was  not  good. 

The  copyright  in  each  edition  will  extend  from  the  data  of 
that  edition,  and  will  be  wholly  independent  of  the  copyright 
in  any  preceding  one.' 

There  Is  no  limit  to  the  number  of  editions  of  the  same 
work  for  which  copyrights  may  thus  bo  obtained.  It  is  imma- 
terial whether  the  copyright  in  the  original,  or  any  preceding, 
edition  hau  or  h&n  not  expired.  In  the  latter  case,  no  one  hut 
the  autiior,  or  some  one  with  liis  authority,  has  a  right  to  publish 
a  new  edition.^  But  any  one  may  revise  or  annotate  and  repub- 
lish a  hook  not  protected  hy  copyright,  and  obtain  a  valid  copy- 
right for  the  new  edition.^ 

As  early  as  1801,  in  a  case  where  the  plaintiff  had  repub- 
lished PalterHun's  Kuad  Book,  wit}i  extensive  corrections  and 
alterations  made  by  himself,  Lord  Kcnyon,  in  delivering  the 
opinion  of  the  King's  Bench,  said  that  "  certainly  the  plaintiff 
had  no  title  on  which  he  could  found  an  action  to  that  part  ofhis 
book  which  1)0  had  taken  from  Mr.  Patterson's;  but  it  is  as 
clear  that  he  had  a  right  to  his  own  additions  and  alteratioos, 
many  of  which  were  very  material  and  valuable;  and  the 
defendants  are  answerable  at  least  for  copying  those  parU  in 
their  book."* 

Questions  may  arise  as  to  whether  the  copyright  in  any  edi- 
tion covers  simply  the  revised  parts  and  the  new  matter,  or 
extends  equally  to  the  entire  work,  including  the  partB  i-cprintcd 
from  a  former  edition.  This  also  must  be  determined  by  the 
character  of  the  revision.  If  the  entire  work  is  rewritten, 
copyright  will  attach  to  the  whole.  And  this  may  be  true  when 
the  text  has  been  generally  amended  and  revised.     But  if  the 


1  LawTCDce  v.  Dana,  2  Am-  L.  T.  It. 
M,  B.  402,  416;  Murraji'  v.  Bogue,  I 
Drew.  863. 

*  Swe«t  V.  Carer,  11  .Sim.  fi^. 

>  Trinson  u.  Wallcor,  S  Swans.  fl72; 
Qnj  <>■  RuBsi'll.  I  Slury,  II. 

*  Cnry  v.  X«nKmun,  1  Rnst,  358. 
8ee  niio  Gary  r.  Faden,  6  Ves.  '24,  in 
which  the  Mtnc  work  was  In  contro* 
Teny.  It  appeared  that  Patier>on'i 
Road  Book  wat  copyrinliled,  and  ihat 


the  plaintiff  hfld  no  authority  to  rcTUa 
and  [lutlivli  it.  Hence  llie  remark  of 
the  Lord  Chancellor,  in  Cary  r.  Fadeo  : 
"  What  right  had  the  plaintiff  to  th« 
original  work  7  If  I  waa  to  do  itrict 
jiiotice,  I  HhniiUI  order  the  detendantt 
lo  itrLke  out  or  Ihfir  book  all  Uiey 
havp  tnken  from  the  plaintifT,  and 
reciprocally  tiic  plaintiff  to  uke  out  of 
hie  all  he  haa  taken  (torn  PitierMD." 
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nev  edition  is  simply  a  reprint  of  the  text  of  a  preceding  one, 
vjtli  additions  in  the  form  of  now  chapters,  or  paragraphs,  or 
foot-notes;  in  other  words,  if  t!ic  new  matter  is  wholly  distinct 
and  separable  from  the  old,  althoufzh  being  a  continuation  of 
or  an  addition  to  it,  tlie  new  copyright,  as  a  general  rule,  will 
cover  only  what  is  new.'  So,  aUo,  if  only  a  separable  part  of 
a  book  has  been  revised,  —  as,  for  instance,  one  or  two  chap- 
ters,—  the  new  oopjTight,  in  general,  will  not  extend  to  the 
unchanged  (tarta.  No  one  without  autliority  will  be  entitled  to 
publish  this  new  or  revised  matter,  either  separately  or  iu  con- 
nection with  the  original.  But  when  the  copyright  in  the  orig- 
inal has  expired,  its  unauthorized  publication  will  not  infringe 
any  revised  edition. 

Any  person  will  be  entitled  to  copyright  in  his  annotated 
edition  of  the  work  of  another,  provided  ho  has  a  right  so  to 
M  the  original.  lu  such  case,  the  copyright  will  protect  the 
nnotations  as  combined  with  the  text.^ 

Is  Change  of  one  Word  enoogb  to  create  Title  to   Copyright  In 

Ifew  SdlUoD.  —  lu  tlic  Scotch  case  of  Black  v.  Murray,^  the 
interesting  t|ue8tiou  was  discussed,  whether  an  edition  of  a  poem 
of  eleven  stanzas,  which  differed  from  the  original  in  but  a 
single  word,  became  thereby  entitled  to  copyright.  The  poem 
Tas  Sir  Walter  Scott's  Glcnatlan'a  Earl.  Aa  originally  pub- 
lished, it  coutaincd  these  lines :  — 


•'  Were  I  Glenallan'a  Earl  this  tide. 
And  ye  were  Rvluiid  Clicyue, 
Tbe  spear  should  be  in  my  horse'a  side, 
And  tbe  bridle  upon  his  mane." 


^P  In  preparing  the  i>allad  for  a  new  edition  of  the  Antiquary, 
Scott  made  a  marked  improvement  by  substituting  ''  spur*'  for 
"  spear  '*  in  the  third  line  of  the  stanza  here  quoted.  With 
Uiis  exception,  the  second  edition  of  tho  ballad  was  a  reprint 
of  the  original  in  wliich  the  copyright  Iiad  expired.  Lord  Deas 
contended  that  the  question  of  copyright  was  to  he  determined 
in  this  case,  not  by  the  extent  of  tho  revision,  but  by  the  change 

<  Our/  f.   IiODfman.  1  Esal,  858 ;  Blick  v.  Hurrmjr,  tvpn ;  L«wrenoe  v. 

Biuk  r.  HtUTfty,  0  Sc.  Scm.  Cu.  8d  Dana.  4  Am.  L.  T  R.  n  9.  402;  Banks 

ttr.  Ml.  f.  MuDivitt,  13  BUccbi.  163. 

1  Tooaoo  r.  Walker,  8  Swans.  072;         ■  Supn. 
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wrought  in  the  author's  meaning.  "  I  cannot  think/'  he  said, 
'*  Uiat  merely  !ie<;auHe  t]ie  alteration  coiiRists  in  one  word,  that 
is  ucccssarily  conclusive  against  its  being  of  sufficient  import 
tance  to  create  copyright  in  the  new  edition.  A  word  maj 
often  he  of  very  great  importance.  I  suggested,  in  the  course 
of  the  discusRion,  the  supposition  that,  in  a  new  edition  of  the 
Bihle,  the  first  verse  in  Genesis,  inf!tead  of  bearing,  *  In  the 
beginning  God  created  tho  heaven  and  the  earth,*  were  made 
to  run,  *■  In  the  end  God  created  the  heaven  and  the  earth,'  this 
wouM  not  the  lesH  alter  or  aflect  tlie  whole  hook,  because  the 
alteration  consisted  in  a  single  word.  .  .  .  We  must  look  to 
what  tlie  poem  is  about.  It  is  simply  this:  The  knight  says 
in  Bubstance  to  Iuh  stjuirc  Roland  Clieync,  ^Hero  Is  this  hoHlite 
chieftain  coming  upon  us  with  twenty  thousand  men.  and  we 
are  only  two  hundred.  It  would  be  disgraceful  to  ran.  and  yet 
to  fight  would  be  wuudrous  peril.  What  would  you  do  if  you 
were  in  my  place  ? '     The  squire's  answer  is :  — 

•  W«ro  I  Glenallan's  Earl  tttis  tide, 
And  ye  were  Roland  Cheycei 

The  spur  should  be  lu  my  liorse's  aide, 
Aud  the  bridle  npou  bis  mane.* 

Tliat  is  to  say,  that  if  he  were  tlie  earl  he  would  slacken  the 
bridle,  put  spurs  to  his  horse,  and  ride  straiglit  at  the  foe. 
Can  anybody  read  that  verse  with  the  context,  and  suppose  the 
meaning  to  be  that  he  would  lay  the  bridle  on  the  horse's  mane, 
and  thrust  his  Hpear  into  the  hoi'sc's  side  ?  It  would  not  make 
such  nonsense,  if  you  were  to  hold  him  to  have  been  made  to 
say  that  the  wpear  would  be  at  his  horse's  side,  or  on  his  home's 
side.  Still  it  would  be  weak.  The  spear  may  be  supposed  to 
have  been  previously  in  its  proper  place  like  tho  rest  of  the  ac- 
coutrements ;  and  what  the  scpiire  is  spefikhig  about  is  the  alter- 
ation he  would  make  for  rushing  at  the  enemy  full  ajwed.  He 
would  lay  the  bridle  on  the  horse's  mane,  and  strike  the  spur  into 
his  side.  The  sense  is  destroj'cd  if  you  make  it  any  thing  else. 
The  whole  edition  was  published  with  that  blot.  1  would  not 
keep  a  copy  of  that  e<lition  in  my  library  if  the  other  could  be 
had,  or  without  correcting  it,  if  it  could  not.  It  would  unques- 
tionably be  a  blot  of  a  most  disagreeable  kind.    The  alteration 
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wASy  in  my  opiDion,  a  mnterial  alteration  ;  and  I  am,  tlierefore, 
of  opinion  that  the  Hecond  edition  of  the  poem  waa  copy- 
right."» 

Lord  Kinlock  expressed  a  decided  opinion  that  the  cliange 
of  a  single  word  waa  nut  enough  to  create  a  title  to  copyright. 
The  other  two  judges,  the  Lord  President  and  Lord  Ardiuillaii, 
considered  it  unneceitaary  to  determine  this  question  ;  because 
the  defendant,  in  republishing  the  poem,  while  copying  the 
plaintiff's  revised  reading,  had  also  changed  a  word  Jn  one  of 
the  stanzas,  which  iiitrodticcd  a  reading  ditTcrcut  from  that 
found  in  either  the  original  or  the  revised  edition  of  the  ballad. 
The  court  regarded  this  as  evidence  tliat  the  dcfeiulant  was  not 
guiltj'  of  ^'a  slavish  adherence  to  the  copyrigltt  edition,"  and 


»  fl  Sc  Sew.  Ca».  .3d  m-r.  851-362. 
I»n)  DoiB  farther  aaid  :  "  The  casc<  lii-- 
bre  oi  ifl  llie  cn>c  of  a  pnem  of  olev^i 
nr»es  onljr,  wlilch  no  one  cmn  read 
without  fl««iT)K  (hut  it  Is  a  beitudfaUy 
fiauhed  eomptMltion,  the  ftlteration  of 
■  linijilo  word  of  which  may  be  iiufH' 
ami  to  nur  llie  whole.  Tlie  RtterHtioa 
of  ■.  won]  in  tn^  one  rerte  might  be 
nkterul.  SnppOM,  for  ln#unco,  that 
In  the  aecond  rene,  where  it  enys,  — 

'  Tfafl  eranariw  orled  on  BeuiiacUe, 
Anil  ilnwB  tbe  Don  ud  aft" 

It  hid  been  written,  — 

'  Tbfl  cki/drtn  cried  aa  B«-DnacLlc, 
Anil  flitwu  lliB  Dim  nwX  %'," 

that  wnatd  have  made  the  whole  thinf^ 
hdkToua.  <^r,  xiprjioce  in  tlie  next 
tene,  where  it  is  Miid,  — 

'Tbvr  Hwldlod  R  bniMlrvd  mllk-wtiho  MmkIm, 
TImt  haa  bfUlod  •  honitriil  hlnck, 

IFRkaetMifttiDoif  neelonoacli  liorac'thuul 
And  »  p>*<l  kitlgbt  npoti  lilat«ck.' 

it  bad  been  said  in  the  Inst  line, '  and 
iwumim  upnii  his  bai'k,' whnt  kind  of 
an  effect  wonld  that  hare  liiul  f  Again, 
take  the  but  verse  :  — 

'  Xy  borse  diall  riile  thrmiKh  ranks  we  rntlp. 
As  throvgll  llt«  iDoorlatut  fern,* 

■netDiag  (hat  hs  would  ride  as  easily 
Umagli  tlie  hottile  ranks  as  he  wuulil 
tbiounh  the  moorland  fern,  BuC  sup> 
pose  the  word 'and' bad  been  substi- 


tuted for  '  as,'  so  that  he  was  made  to 

say, — 

'  My  hone  idinll  rlitr  tlmniKii  r«nk«  ane  rnde 
Ahd  IliTVHiKh  t)Mmo<krliiDil  bttn,' 

that  would  not  have  been  ludicroua 
like  the  sliore  examples,  but  it  woold 
have  been  so  weak  and  meaningless  aa 
to  have  dvntriiycd  tin'  vtgnr  of  the 
whole  poem.  It  is  impossible  to  say, 
tlierefore,  tliat  the  alteration  of  a  word 
may  not  be  of  great  Importance.  Men- 
tian  was  made,  u  little  ago,  of  iht-  song 
we  arv  a|]  familinr  with.  Tike  KUmora 
of  Die  Fon-sT.  Now,  aup|in»e  thitt  the 
first  line  of  that  aonj;,  as  published, 
had  been,  '  The  fowls  of  the  foreet,' 
or  pcrliftps. '  'Die  fo4>I«  of  itie  foresL' 
The  la.it,  for  any  thing  I  know,  might 
Imve  been  defended  by  tlioie  wlio 
dcfcnH  '  ppfur  '  in  the  present  instance; 
for,  Shakespeare  has  made  clasiical 
'a  fool  i'  the  forest.*  and  Sir  Walter 
was  fond  of  introducing  a  sylvan  cliar 
aut^T  of  iliiU  kintl  into  hts  novels.  But 
I  think  few  pvople  would  <Ii>»Lt  that 
the  author  who  correlated  the  wnnl 
'fowls'  or  'fools,'  in  the  only  edition 
he  found  in  circulation  of  his  song, 
into  '  flowerv,*  would  Iiilvc  had  copy- 
riglit  in  the  new  ciliclnn,  nUhi>ugli  he 
hail  none  in  the  old. 

"The  question,  therefore,  comes  to 
be,  not  the  extent  of  the  alteration  !o 
the  present  instance,  but  whether  it 
was  material."     Ibid.  361-353. 
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held,  in  the  lanp:uag©  of  the  Lord  President,  that  "  the  proprie- 
tora  of  tlie  copyright  must  just  console  themselves  with  the 
reflection  that  while  tlie  pirate  has  here  stole  a  very  little  bit 
of  their  property,  he  has  spoiled  tlio  poem  otherwise  by  aa 
emendation  of  his  own."' 

While  this  decision  does  not  determine  the  question  wheth 
in  any  case  the  change  of  a  single  word  may  be  sufficient 
create  a  title  to  copyright  in  a  uow  edition,  the  discussion  i 
important  as  showing  that  when  a  material  change  has  been 
wrought  in  the  substance  of  a  composition  by  very  slight  alter- 
ations iu  its  form,  the  court  will  consider  tlie  effect  produced, 
—  the  improved  meaning,  rather  than  the  extent  of  tJie  verbal 
changes. 


C0MPILATI0N9. 
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The  doctrine  is  well  settled  in  England  and  the  United 
States,  that  existing  materials  selected  from  common  sources, 
and  arranged  anil  combined  in  an  original  and  useful  form, 
become  a  proper  subject  of  copyright.     This  is  equally  tru^^ 
whether  tlie  compilation  consist  wholly  of  selected  matter,  o^H 
of  such  matter  combined  with  original  composition  ;  and,  in 
either  case,  it  is  immaterial  whether  the  materials  are  obtained 
from  published  or  unpublished  sources,  or  whether  the  selec- 
tions are  used  bodily,  or  their  substance  is  given  in  the  l&a<>^ 
guage  of  the  compiler.     Such  works  are  often  ihe  reaidt  of 
industry,  learning,  and   good  judgment,  and  are  useful  and 
Tuluablo  contributions  to  knowledge-    They  are  entitled  to, 
and  will  receive,  the  same  protection  extended  to  productions 
wholly  original.^ 

1  9  Sc.  Som  Cm.  SA  Mr.  350.  copyright  act.    Books  '  made  nnd  com- 

*  "  CnpyriRhl  niair  juailjrbe  flaimed  pmoH  '  in  that  nmnner  arc  the  proper 

hj  an  mtlhor  of  a  \un\k  who  lias  takoii  siiliJecU  nf  Cl)[^yH]jht :  am)  tlio  nullmr 

exiating  malcriala  from  sQiin,x'«  cum-  of  sucli  a  book  haa  aa  mach  right  in 

mon  lo  all  nriters,  and  arranfct^d  and  his  plan,  airanfcemeDt,  and  combination 

comliincd   thum   in    a   nrw   fin-iii,  and  of    llio    ninteriol*    cnlleirtcd   and    pre- 

glven    ttiein   an   applinttiun    unknown  ix^ntcd.   sa     he    tiaa    in   lila   llningbU, 

before,  for  th«  renatin  tlint  in  w  (tiiin)c  tientimontB,   reflecUona,    and    opinjoaa, 

be  tiaa  cxcn-ised  iklll  and  divvretinn  iu  or  In   tlie  modva  in   wldch   tlicj  are 

nuikiDK  the  tetec:tiona.  arrangement,  and  therein  fipretsed  and  illuBtnted :  but 

coinhinattnn,     and    harlng    presented  lie  cannot  prevent  oU>en  from  using 

aometliirif  tl<a>  la  new  and  meful,  Ite  the  old  matprial  for  a  different  purp<Me. 

is  entitled  to  the  enchicive  onjoyniunt  All   lie  aojiiirr*  by  virtue  of  the  copy- 

of  Ilia  improvement  m  provided  in  the  rigbt  is  'the  sole  rigl>t  and  liber^  of 
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^ 


Tliese  principles  have  been  judicially  recognized  in  the  case 
of  the  following  productious :  general  miscellaneous  coropi- 
latioDH;'  annotationii  consisting  of  common  materials;^  dic- 
tionaries;' books  of  chronology  ;^  gazetleera;''  ititierlca,  road 
and  guide  books  ;  ^  directories ; '  maps  and  charts  ;  *  caien- 
dars;*  catalogues  ;^'^  mathenintical  tables;"  a  list  of  hounds;" 
abstracta  of  titles  to  lands  ;  '^  and  collections  of  statistics," 
statutory  forms,^*  recipes,'"  and  designa.^^ 

The  compilation  may  consist  of  common  facts  and  informa- 
tion which  Die  compiler  himself  has  reduced  to  writing,  as 
iu  the  case  of  a  catalogue  or  a  directory  ;  of  materials  ob> 
tained  from  manuscripts,  as  a  cullectiun  of  statistics  takeu 
from  unpublished  official  records  ;  **  or  of  selections  made  from 


lirfDtintt,  reprinlinif,  |iiibllal)ing,  ami 
veoiling  %uvh  book '  for  tlie  prriw)  pre- 
Kfibed  by  law.  Otiien  may  u»o  tlio 
old  msteriali  for  a  different  purpoH, 
bat  ihcy  cAnnot  copy  mid  tue  his  im- 
pWntMOI.  which  include*  hi*  plan, 
■nu^r^inmt,  and  ciimhinntiun  of  the 
aialertal*,  nt,  well  us  tin-  niatvrinls 
tbeniwlvei,  o(  which  the  book  U  mad* 
■Dd  c«>mpo»««l."  Cliffnrd,  J.,  T^wrenoe 
r.  t>«na.-i  Am   L.  T.  K.  tr.  a  428. 

^  Br.  Jamld  v.  Houlaluti,  8  Kay 
&  J.  706;  Ftkc  r.  Nicholni,  20  L.  T. 
I.  ■.  WW,  on  ap.  Law  Itep  5  C)i.  2b\ ; 
Hack  P.  Peller,  Law  K«p  14  Kq.  431 : 
Uogg  9.  Soon,  18  Id.444.  Am.  Gray 
t.  RoMftll,  1  Story,  11 1  Einerson  v. 
THrte*,  3  Id.  7)J8  ;  Webb  v.  Powen.  2 
Woodb.  i  M.  4U7 :  Gtv«oo  v  Dial.op. 
1  Cliir  \m  ;  Uwrcnw  v.  Cupple*.  9 
U.  S.  Pat.  Oer.  Uox.  264. 

*  Story'f  Execatora  v.  Holcombe, 
4  McLean,  806:  Lawrcnco  ■■.  Dana, 
i  Am.  Law  T.  R-  n.  s.  402 ;  Banks  v. 
McDivilt,  IS  Dlalchf.  103;  Black  v. 
Uurray.  »  8c.  8«m.  Caa.  8d  acr.  S41 

'  BaHleh)  v.  yichotaon,  2  Sim.  & 
Su  1  -.  Spier*  V.  Brown,  6  \V.  IL  S&t. 

*  Trualer  ».  Miirmy,  I  F.iul,  802, 
note 

■  htw'm  V.  Fallarton.  2  B«aT.  s. 

*  Cary  ».  Fadvn.  6  Vea.  ^4  ;  Cary 
4^  liDngmao.  1  Eail,  J6ti:  Murray  v. 

ta.  1  Drew.  SoiJ. 

Kelly  t.  UiK>]ier,  A  Jar.  SI ;  Kdly 

».  Morria,  I.ttw  Rep-  1  Eq.  0d7  ;  Morrla 


V.  AMiboi',  7  Td.  '14  ;  Malbitvon  v.  liar 
rod,  Iliid.  270  :  Morris  >:  Wriglil.  Law 
Rep.  6  Cli.  2711;  Kctly  v.  Uodgs,  29 
L.  T.  V.  8.  387. 

■  Blnnt  c.  Patten.  S  Paine,  893.  3117  ; 
Steveniv.  Cady.l4  Ilow.  &28i  Sieveru 
r.  GUdding,  17  Id.  447:  Farmer  u. 
Culvert  LithofcnipliinK.  RngrnrinH:,  & 
Map-Publisliing  Co.,  &  Am.  L.  T.  B. 
166;  Rees  r.  Pellxer,  7a  111-  476;  Stan- 
utrd  V.  Lpe,  I<aw  Hep.  CI  CM.  346. 

«  Miinhewwiii  JT-  St<K-kdi(lc.  12  Ve*. 
271) ;  Longman  p.  Wincliwtor,  16  Id. 

i»  WHklna  V.  Aikin,  17  Vca.  422; 
ITott(>n  >-.  Arthur,  1  Hem.  &  M.  603 ; 
Hogg  0.  SiKhtt,  Law  Rep.  18  E<i.  444. 

»  M'Neill  t^.  Wikliami.  U  Jur.  344; 
King  r.  lU-cd.  8  Ve».  22S,  note  ;  Dnily 
V.  Taylor,  3  L.  J.  (Ch.)  06,  1  Run.  k 
My.  73. 

■>  Cox  V.  Land  &  Water  Joamal  Co.. 
Law  Rep.  9  F>i.  324. 

■*  Banker  t.-.  Caldwell,  3  Minn.  94. 

>•  Scott  P.  Stanfml.  I^w  Rep.  .1  Eq. 
718;  Mack'ni)  c  Mmidy,  'JO  Stv  Soaa. 
Cm.  2d  iter.  1154;  Walford  p.  Johtuton. 
Ibid.  UtiO,  note. 

"  AlvxHiidor  V.  Mackenxie,  ft  Seta. 
Oa«.  2d  i«r.  748. 

'•  Kundell  ■-  Miirray,  Jao.  811. 

■1  Gnicf  D.  Nawman,  Law  Rep.  19 
Kq.  V.t&. 

"  Scott  p.  Sunford,  Law  Rep.  3  Eq. 
718;  Mavloiu)  v.  Muwly,  20  So.  Seu. 
Cat.  2d  aer.  U&4. 
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publislied  works.  But  in  all  coBes  the  compiler  must  have  a 
rigbt  to  use  (he  materials  constituting  his  compilation.  Tliey 
inuBt  be  gathered  from  common  sourcea;  or,  if  they  are  not, 
lie  must  have  authority  to  appropriate  tliem,  uiilesH  the  uee 
made  or  them  be  such  as  not  to  amount  to  piracy.  He  cannot 
make  other  than  a  "  fair  nse  "  of  a  copyrighted  publication, 
without  the  consent  of  tlie  owner. 

Materials  need  not  be  new.  —  U  ia  no  objection  to  the  copy- 
right in  a  compilation  that  the  compiler  is  not  Oie  autlior  of 
its  component  part-s;  that  ail  the  materials  used  may  be  fuund 
in  other  pu1>]ications.  Selecting,  arranging,  and  combining 
existing  materials  in  a  useful  form  is  recognized  by  the  lav 
as  an  act  of  authorship,  and  as  creating  a  title  to  exclusive 
owiiet-ship.'    In  Lawrence  t;.  Dana,  where  the  plaintiff  claimed 


1  "  Tt  it  A  great  miitnke  to  ^uppoK, 
becauae  ill  the  materiaU  of  a  work  or 
■ome  purtt  of  it*  pliin  niitl  arnng^iv 
uieiitN  mill  miH^ps  of  illMKlrnlion,  iiiny 
bt  found  lopRratel/,  or  in  a  dilterent 
fomi,  or  in  a  iliffcrt^nt  arrunirenieiii,  in 
otlier  dittinvt  wnt^ks,  tl«t  ihercfore,  if 
tbo  plan  or  armntEenin-nt  or  ooml>iii»- 
tion  nf  tlR'»v  mitU*n«l«  in  anvtlior  work 
is  ni-w,  or  lor  tliv  Brvt  lime  mniJe.  tho 
■nihor.  or  compiler,  or  framer  of  it. 
(call  liim  which  you  picnic,)  U  not  en- 
tilted  to  a  copyright.  Th<f  r«ver««  is 
the  Imth  in  law,  and,  ati  I  lliink,  in 
comiuon  aciiBe  aUfi.  Tt  is  not,  for  cx- 
atniile.  in  the  pn.'*ctit  case,  of  any  im- 
portiinw  that  the  illuilntting  of  Jeswina 
in  Aritlim«tic  by  atiachinp  unit  marks 
repreicnting  tho  nunibL-r>  tinbritied  in 
the  example,  may  be  founil  hy  dut&  in 
Wallii's  Oftrft  ^tllllulnntinl,  [p.  28); 
fir  in  OtUiurn's  AritUint'lii;  in  the  fonn 
of  uprtghl  liiK-ar  niarkx,  in  a  iHiiri]>hjft 
detaclicd  frona  ttie  main  work.  That 
is  not  what  thi'  plnintiir  [iiir^iortii  In 
faiinil  his  C(i]ijkrtg)it  iipun.  lie  iloe« 
not  claim  the-  first  ate  or  inrentinn  of 
unit  mark?  for  llie  piirpotte  above  men- 
tioned. The  Uie  of  tltene  i>  a  part  of 
and  included  in  U'u  plan  ;  but  it  it  not 
the  whole  of  Iiio  pli^o.  Wlmt  he  dm-ii 
elaiin  is:  1,  the  plan  nf  tho  li-nMins  in 
hia  Iwuk  ;  2,  the  exet-'uiiun  of  that  plan 
Id  a  cenain  armngement  of  a  aet  of 


tables  in  the  form  of  Icsaona  to  illoa* 
tmla  chose  IcMona  ;  3,  the  KTadation  of 
examples  to  precede  each  table  in  *uch 
manner  as  to  fonn  with  thu  tnhto  s 
peculiar  and  Mymmt'trical  ap]>oarnnae 
of  each  pngv ;  4,  llie  lilLiBtnition  of  hit 
1e>8ona  by  atuchinfi  to  each  exampis 
unit  marks  representing  the  numben 
cmbraeed  in  the  example.  It  is,  Uief«* 
fore,  this  method  ot  illtistration  in  tho 
a^Kret:Hle  tliat  he  rlatrns  as  his  inven- 
tion ;  each  pa^c  c-onsiitutini;  of  itaeUa 
complete  leuon :  and  he  allege*  that 
tho  di-fendiintu  have  adopTed  the  same 
plan,  arrangement,  tabW,  K''*<)'*tion  <i( 
examples  and  ill itsl rations  by  nail 
marks,  in  the  same  page,  in  imitaiioo 
of  the  plaintiff's  book,  and  in  infringe- 
ment of  his  copyright,  and.  in  con- 
finnatiott  of  this  atutenient,  he  refers  to 
direra  pages  nf  hia  own  book  in  c50m- 
pariaon  with  divers  pagea  of  the  l>uok 
of  the  defendant*. 

"  N<iw  I  say  that  it  is  wholly  imma- 
terial whether  each  of  them;  paritcu- 
lars,  the  arrangement  of  the  tables  and 
forms  of  the  lessons,  the  gradation  of 
the  exsniples  lo  precede  the  tables,  the 
illustration  of  ilie  examples  by  unit 
marks,  had  each  exiated  in  a  aejiarate 
form  in  different  and  separate  worka 
W'fore  the  itlaintift's  work,  if  lliey  bad 
never  been  before  united  in  one  com- 
bination or  in  one  work,  or  oa  one  page 
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copyright  in  bis  annotatiotiB  to  Wlieat4)n'a  Tnternational  Law, 
the  notes  consisted  cliicfly  of  materials  takeii  from  common 
Hources.  Bnt  to  gather  this  matter  from  other  works  on  inter- 
Dational  law,  public  duciimotits,  fiamiihlets,  newspapers,  maga- 
zines, £c.,  arrange,  digest,  and  combine  it  with  Whcaton'a  text, 
required  research,  expense,  learning,  and  jndgment.  The 
result  was  a  work  of  great  value,  due  to  the  labors  of  the 
editor,  and  as  snch  was  entitled  to  copyright  not  less  than  is  a 
production  wliolly  original.*  So  in  Black  v.  Murray,  protection 
was  claimed  for  Tjockhart's  annotated  edition  of  Scott's  Min- 
strelsy of  the  Scottish  Border.  Tlie  copyright  in  the  text  had 
expired.  Of  the  two  hundred  notes  added  by  the  editor,  it 
appeared  that  only  fifteen  were  original,  while  the  rest  were 
quotations.  But  the  court  placed  a  high  value  on  the  woik  of 
the  editor,  who  with  great  literary  research  and  judgment  had 
made  apt  selectioua,  and  skilfully  applied  them  to  illustrato 
Scott's  ballads.'  So,  in  Banks  v.  ifcDivitt,^  the  compilation 
consisted  of  notes  and  citations  of  anlhoritiea  appended  to 
fttatntee.  The  statutes  were  public  property,  and  the  use  of 
the  anthoriticB  cited  was  open  to  all  persons.     But  the  com- 


I 


in  the  nmnncr  in  whk-li  Hit!  pliilnliff 
bu  united  And  conncctvil  them.  No 
pcnon  hnd  a  rifiht  to  borrow  llie  Mme 
plui  ftttd  urmn^temenc  aiiiI  lliiiitrntinni 
and  trrvildy  to  cup;  th«m  Into  any 
othtT  work.  Tbe  mouc  materiatB  were 
oertatnlj  opeo  to  be  med  by  uny  oUwr 
antfaor.  and  >■«  wuiild  he  at  liberty  to 
ue  unit  rnnrki  and  ipiidiitinni  ot  ex- 
uoplea  atid  tablea  anil  llliiilrattona  ot 
tbe  Ictfoni  and  to  place  them  in  tbe 
nme  pag*-  Q"'  !■*■  could  not  bo  at 
19}erty  to  tmnacritie  the  ren'  lestona 
tad  p»(P^  ""1  etamples  lutA  illuatra- 
tJooi  of  tbo  [lUinlitr,  and  Ctiii<  to  rob 
Ufli  of  tbe  fruits  of  bia  indiulry,  hia 
Aill,  and  Ilia  •xpendittuvt  of  time  and 
■ooey."  Story.  J.,  Ecneraoo  v  Davies, 
i  Story.  782. 

I  2  Am.  I..  T.  R.  IT.  B.  402. 

*  9  .Sc.  Kevk.  Caa.  »«1  ivr.  S'll'. 

Lnnl  Frt-aident  Inglia  «aJd:  "  It 
ven*  Id  me  that  noli-s  of  tliia  kind 
are  almost  cbi^'Oy  raliialile  in  hrititr- 
iBf  together  and  in  vomfainalion,  the 


tliuughl*  of  the  >«mp  autlinr  in  differ- 
ent place*,  or  the  llioughts  of  otlier 
authors,  or  of  critict,  bearing  upon  the 
point  that  in  under  consideration;  and 
nothing  could  l)Ot(«r  illustrate  It  than 
a  number  of  tbe  notes  which  we  M>e  in 
the«e  very  vohtnu-N,  and  which  are  ex* 
cecdinitly  interestinft  and  rnhiahle  ai 
matter  of  literary  and  critical  tn»tt;  and 
judirment.  Tbe  quotations  nre  in  many 
placea  mo«t  appoiute,  and  hiftbly  llliu- 
tnitive  of  ilis  text,  and  exceedingly  in- 
teresting to  tbe  reader;  and  certainly 
tbe  seleettnn  and  applieatinn  of  auch 
quotRtinntt  from  other  bnok*  may  exei*- 
cise  as  hifcb  literary  facultiea  aa  the 
composition  of  orij;inat  matter.  They 
may  )»•  titc  rcitiilt  both  of  akill  and  of 
labor  nnJ  nf  great  literarjr  uistc  ;  and 
Uterefore  I  tliink  the  circnmslance  that 
the  Doles  ounsi«t  to  a  great  eulent  of 
quotation)!  is  any  thing  hut  n  diapar- 
agement  of  their  value."  ibid.  846. 
>  13  BlatUtf.  103. 
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biiiation  of  the  citations  with  the  statutes  was  a  valuable  and 
useful  wo]-k,  in  \vhich  copyright  was  held  to  vest. 

But  a  mere  copy  or  reprint  of  comraon  mat«rialB,  without 
novelty  or  vahie  in  their  arrangement  or  combination,  is  not 
entitled  to  copyright  as  a  compilation ;  for  in  such  case  there 
is  nothing  to  represent  authorship  on  the  part  of  tlie  com* 
piler.' 

Copyright  Is  Is,  Arrangement  and  Combination  of  Mateiiala.  ^— 

No  protection  is  Kiveii  to  the  component  parts  of  a  compilation 
independently  of  their  arrangement  and  combination.  Of  t)iese» 
the  compiler  in  nut  the  author,  and  he  can  have  no  excluaire 
property  in  what  is  common  and  0f>on  to  all.  Nor  is  the 
arrangement  and  combination,  independently  of  the  materials 
tliemsclvea,  a  proper  subject  of  copyright.^  It  would  l)e  a 
monopoly  harmful  to  learning,  and  therefore  opposed  to  the 
purpose  of  copyright  laws,  to  give  to  any  one  the  riglit  to  say 
that  his  mode  nf  using  common  materials,  his  arrangement  or 
oombination  or  plan  of  treatment,  shall  not  bo  followed  in  any 
subsequent  publication.  The  copyright  vests  in  the  materials 
as  combined  and  arranged  ;  in  llie  union  of  form  and  sub- 
stance. Any  one  may  use  the  same  materials  in  &  different 
combination,  or  adopt  a  similar  arrangement  for  ditrcrciit  selec- 
tions. But  no  person  can  copy  both  the  substance  and  the 
arrangement  of  a  compilation,  and  use  the  same  materials  in 
the  same  form,  without  committing  pii-acy.' 


>  Heddenrick  v.  QriSln,  3  Sc.  Seas. 
Cat.  2d  Kf.  aS3.  See  kIiu  Uiindcll  v. 
Muimy,  Jao.  311 ;  JoUie  o.  JaquM,  1 
BlAichf.  616. 

1  Pike  V.  Nicholu,  Iaw  Rep.  6  Ch. 
261 ;  Muck  v.  Fetter,  I,i»w  Rti.,  14  Kq. 
4S1 :  Webb  v.  Poweri.  2  Woodb,  &  M, 
4'J7  ;  Firmer  v.  Calvert  Lithofrrapliinp:. 
Engmving,  &  MAp-lSililUlimg  Co.,  fi 
Am.L.T.  R.  IfiSiI^wrencei-.  Cupples. 
0  U-  8.  Pat.  OR   Hhx.  2^ 

'  Br.  Barflc-kl  v.  Nicholton,  2  Sim. 
&  St.  1 ;  Murray  v.  Boi;ne,  I  Drew. 
868;  Jarrold  v.  Ilaulalnn,  3  Kay  & 
J.  "08;  Siiiera  c.  Brown,  C>  W.  It. 
S52.  Am,  Gray  r.  KiimcII.  1  Story. 
11;  Kmcrvon  r.  DaTies,  3  Id.  708; 
Greene  t:  Biihop,  1  Cliff.  1^4} :  Lrw- 
Fence  r.  Dana,  i  Am.  L.  T.  R.  ».  a. 


402;  Banka  o.  McDMtt,  18  BUtchf. 
168. 

In  Lawrence  v.  Dana,  mpra,  439, 
Mr.  Juitice  ClifTord  Mid  :  — 

"  Judge  Story  held,  in  Itie  cam 
of  Emenon  v.  Davii-n,  :)  Story,  760, 
that  every  author  had  a  cnpyriclit  ia 
the  plan,  arranpenieiit.  and  combina- 
tion of  hii  maieriiil*,  and  Id  liia  loada 
of  illiislraling  liia  subject,  if  it  lie  new 
and  original ;  and  ic  wa»  also  held,  in 
GrcfD*  K.  Bishop.  1  ClitT.  IW,  that 
there  may  be  a  valid  copyright  in  the 
plan  of  a  bonk,  an  cnnneuti^l  with  tiie 
■rraii)iem«iit  and  combination  of  tl>e 
miilerlnb  ;  and  no  duuiit  is  enicrtafiied 
that  boili  thrwe  decitiont  were  correct ; 
but  il  it  a  rn)at«ke  to  tuppoae  that  a 
•ub»equeot  writer  can  be  held  to  Iiat* 
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But  when  the  compiler  docs  not  use  the  common  matter  in 
the  exact  form  in  which  lie  finds  it,  but  gives  its  substance  in 

■  his  own  language, — tianslales,  alirJdges,  revises^  or  otherwise 
changes  ita  form, — he  perfurnis  an  act  of  authorship  which  gives 
to  the  matter  so  used  the  character  of  an  original  composition. 
Thus,  in  Ijawrence  v.  Oana,^  it  appeared  that  some  of  the  notes 
in  which  copyright  was  claimed  cotisisted  of  verbatim  quota- 
tions; and  in  tliese  the  compiler  had  no  exclusive  property 
apart  from  their  arrangement  and  couibinatiou  with  Wheatoa's 

•  "text.  But,  in  preparing  others,  he  had  rewritten,  digested,  or 
abridged  the  original ;  and,  in  aome  instances,  he  had  made 
translations  from  foreign  languages.  Such  notes  were  his  own 
productions,  witliin  the  meaning  of  tiie  law  ;  and  no  one  had  a 
right  to  appropriate  them,  with  or  without  their  arrangement 
»ud  combination. 

In  the  coses  wherein  copyright  has  been  recognized  in  com- 
pilations of  matter  taken  from  publisiicd  works,  such  matter 
^p  baa  been  more  or  less  elaborated  by  the  compiler,  so  as  to  ere* 
^^  ate  in  him  some  title  to  authorsliip  ;  or  it  has  been  conat>ined 
with  some  other  composition  in  the  form  of  annotations.  But 
tlie  principle  which  has  governed  in  these  cases  must  extend 
to  &  compilation  of  literary  selections  whose  language  is  not 
changed  by  the  compiler,  and  which  are  not  used  for  purposes 
of  annotation.  Thus,  valuable  selections  of  poems,  or  prone 
compositions,  are  sometimes  mode  and  arranged  with  reference 
to  their  subject-matter ;  proverbs,  quotations,  &c.,  may  be  com- 
piled so  as  to  form  useful  collections ;  hymns  may  be  liclected 
and  classified  with  a  view  to  their  use  on  appropriate  occa- 
sions.^   Compilations  of  this  kind  may  have  a  material  value, 


tDTringed  a  book  where  he  hu  not  bor- 
mwed  vty  at  the  maitriftis  of  wlilrh 
Ibe  boob  is  composed.  New  male-rials 
in  certainly  Ihv  proper  olijeL-ls  nf 
cnpyrifiht ;  Mid  old  tniteriAle.  when 
•vbftrquvnil^  collected,  arriintied,  and 
ramliini-rl  in  n  new  and  origimtl  form, 
ire  equally  so  ;  and  in  ciltivr  riu«  the 
plan,  airmnsenteiit,  and  combination  of 
Ibe  materials  are  lu  fully  protected  by 
thecopyrijilii  aa  the  material*  embodied 
in  the  plan,  arrangement,  ami  oonibina- 
lioo.  Damaf^a  may  l»  recovert'd  in 
either  of  the  auppused  casea  for  the  in- 


tVinjiement  of  the  property  proiectad 
by  the  copyright ;  but  Uie  property  In 
the  lailieT  case  conjiitita  chii'lly,  if  not 
entirely,  in  thi>  plan,  arrargeincnt.  and 
combination  of  ttio  mAteriiils  collected 
and  prefcnied  in  tlie  book,  n*  any 
other  person  may  ctfllevt  from  ilio 
tirlginal  aiiiiri'Cii  the  aftine  mnlerinU, 
and  iirran^p  and  ci>ml:iiiie  lliom  in  nny 
oilier  manner  not  But>BtnntiaIly  the 
aame  a»  tliat  of  the  imtccedtrnt  niitiior." 

I  2  Am.  L.  T.  K.  v.  p.  Wi. 

'-'  Mantiala  r.  Gibbons,  Law  Rep.  9 
Ch.  618. 
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due  to  tlie  choice  aud  arrangement  of  tlic  Bclections ;  and,  in 
sucit  case,  there  seems  to  bo  no  reason  why  they  may  not  be 
proper  aubjecta  of  copyright.* 


AnaiDGMENTS,  Digests,  Toai^slationb,  and  Dramatizations. 

The  law  is  well  settled  that  productiuns  of  tliese  kinds  are 
proper  Bulijects  of  copyriglit,  and  all  are  governed  by  the  same 
principle.  He  who  hunuatly  abridges,  translates,  or  dramatizes, 
reproduces  a  work  in  a  new  and  uacful  fortn ;  and  for  the  re- 
sults of  his  labor,  skill,  and  learning  lie  will  be  entitled  to  the 
same  protection  extended  to  original  compositions.  But,  to  1)0 
entitled  to  copyright,  the  production  must  bo  something  more 
than  a  mere  copy  of  the  whole  or  parts  of  the  original.  It  must 
be  the  remilt  of  independent  labor  other  tlian  that  of  copying, 
and  there  must  be  substantial  aud  valuable  fruits  of  aulhorship 
on  the  part  of  the  maker. 

A  genuine  abridgment  is  a  reproduction  of  the  matter  or 
substance  of  a  larger  work  in  a  condensed  farm,  and  in  lan- 
guage which  is  not  a  mere  transcnpt  of  that  of  the  original. 
But  to  reduce  the  size  of  a  work  by  copying  some  of  its  parts 
and  omitting  others  creates  no  title  to  authorship  ;  and  the 
result  will  not  he  an  abridgment  entitled  to  protection^  within 
the  meaning  of  the  law.^  A  digest  is  governed  by  the  same  prin- 
ciple' The  title  of  a  translator  is  founded  ou  the  simple  fact 
that  he  ham  made  the  translation.  He  is  nut  ret)uircd  to  make 
any  other  change  in  the  original  than  to  reproduce  it  in  other 
language.* 

Whetlier  the  translation  or  abridgment  has  been  made  with 
learning  and  skill,  or  otherwise,  is  a  matter  of  which  the  law 


'  In  Runitell  l'.  Murraj,  where  a  col- 
Ircli'iii  of  rtfoigH^s  for  or>f)kery  m»\  other 
donmntic  [lurpuaei  wu  iti  t.tintruver»}', 
Lonl  KUInn  Hiiit) :  "  If  the  iilftlnLilThad 
COmpoteil  UiPHi;  rrceipU,  or  l'HI  boil  it'll 
and  armngeil  tlipm  in  a  IjDuk  »lic  wuuli] 
hare  a  cupyrittlit  in  it ;  but  if  sb«  lind 
onty  collecicd  tliem  and  liiindcd  liieni 
over  to  Mr.  Murmy.  I  do  not  appre- 
hend that  they  would  bu  the  subject  of 
copyright."    Jac.  314. 

>  Gray  v.  Ruuell.  1  Story,  11 ;  Fol- 


Bom  r.  Manh.  2  Id.  100  ;  Story's  Kxee- 
uton  ('.  Holuoinbe,  4  McLean,  806; 
Lawrenue  v.  Duna,  2  Am,  L.  T.  R.  x.a. 
40'2.  Otlier  msm  relating  to  abridf- 
iiietit*  are  cited  in  Cliap.  IX. 

'  Sweet  V.  Benntng.  10  C.  B.  4M. 

*  Wyntt  r.  Barnard,  3  Ves.  £  B. 
77 ;  Kooiifly  t:  Kelly,  14  Ir.  Law  Rep. 
K.  8.  166  ;  Krnerson  v.  Davie*.  3  Story, 
l&^i  Shook  I'.  Rankin.  6  Bit*.  477; 
Shook  V.  Rankin,  3  Cent.  Law  Juur. 
210. 
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takes  no  cognizance.  The  question  is,  whether  tliere  has  been 
real  abridging  or  translating,  or  mero  copying.  Nor  is  it 
material  liow  closely  two  rival  productions  may  resemble  each, 
other,  provided  each  is  the  result  or  indcjiendeut  labor.  Pro- 
tection may  be  secured  for  an  abridgment  or  translation  of  any 
work  not  protected  by  copyright.  Any  number  of  persons  may 
mmko  a  similar  use  of  a  common  original,  and  each  will  be 
entitled  to  copyright  in  his  own  production.  So  any  one  may 
acquire  copj'right  for  an  abridgment  or  translation  of  a  copy- 
righted work,  provided  he  has  the  consent  of  the  owner  so  to 
tue  it.  But  it  Ib  maintained  elsewhere  that,  to  make  such 
use  of  a  copyrighted  work,  without  due  authority,  is  piracy.' 

The  above  principles  apply  equally  to  dramatizations,  which 
are  considered  in  another  pai*t  of  this  work." 


Law  Reports. 

Tlie  report  of  a  law  case  generally  consiaU  of  two  parts : 
1,  the  opinion  delivered  by  the  court ;  ti,  the  matter  prepared 
by  the  reporter.  The  latter  usually  comprise!)  tlie  head-notes, 
giving  a  digest  of  the  decision,  a  statement  of  the  facta  of  the 
case,  a  synupDis  of  the  arguments  of  the  (Mmnscl,  and  such  other 
matters  as  are  sometimes  added  to  make  the  report  complete. 

Matter  Propared  by  Reporter.  — It  is  nettled,  both  in  England 
and  in  Oie  United  States,  that  valid  copyright  m.iy  be  acquired 
by  a  reporter  fur  those  parts  of  a  report  of  which  he  is  the 
author  or  compiler.^    The  head-notea,  additional  citations  in 


1  Sm  Chip.  IX. 

s  Sm  drAniKtiuUoiu  cotuitlcr«d  la 
Chap.  XIV.;  aUo.  Oiap.  IX. 

•  8i.  Bmivrworili  r.  Kol>in«on,  6 
Ver  709  ;  SaandFri  v.  SiniUi,  Ziiy  &. 
Cr.  711;  Sweet  v.  Bhaw,  8  Jur.  217; 
SwMir.  Maugham,  II  Sim.  61 ;  HuitijM 
V.  Wrbb,  2  It.  Eq.  2fl6 ;  Sweel  r  Ben- 
ntiiff.  16  C  B-  4611.  Am-  Whenton  r. 
reter»,8ret.&Ul.tM;  Backus i. Gould. 
7  Bow.  71»t ;  Little  i-.  Gould.  3  Blaiclif. 
16fi.M3;  I.ittir  u.  lUll,  IS  How.  Wi ; 
Cowvn  e.  Bmikfi,  '.24  Ilnw.  Vr.  72; 
Pu'tre  r.  Banks.  7  ItUlulif.  IA2,  on  iip. 
18  Wall.  &1&;  Cluue  v.  Huiborn.  6 
C.  S.  L*at  Utr.  Gac  M'i ;  Baoks  v.  He- 
nirim  13  BUtchf.  ib;i. 


ntferriiifr  to  tho  ileciBloQ  bi  WlioatoD 
V.  I'eiers,  Sir.  Juitiue  Story,  who  was 
one  of  tlie  jmlicfs  who  cnncurrrd  in  it, 
»aiil :  "  It  wus  held  tliut  tlK*  cipiiiiont 
orUie  court,  being  publJttjpd  utiJer  tb« 
authorit}'  of  Congreu,  were  nut  ttie 
proper  subject  of  primie  topyriftlit. 
Hut  it  was  na  little  iluiihti^'d  by  the 
court  thnl  Mr,  Wli*;n[on  lind  a  copy* 
riylit  in  his  own  mnryiiml  nntoa,  and 
iu  Uic  ari^utnenti  of  cduiimI  ai  pre* 
)>ared  and  HmnRed  in  hu  work.  The 
CAUite  went  hack  to  the  Circuit  Court 
(or  iln-  piirpiwf  of  further  iiiquirie*  at 
tu  the  faut,  wtwlhcr  tlit-  nvjiiUilft  of 
the  act  of  Congress  had  been  voni- 
plkd  with  or   not  by  Mr.   Wheatun. 
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the  form  of  foot-notes,  the  statement  of  facts  and  abstract  of 
argtintcnts  of  coutisoI,  rtrpreaeiit  the  results  of  the  labor  and 
the  authorship  of  the  reporter;  but,  in  reporting  the  opinion 
delivered  by  the  court,  he  gives  a  mere  copy  of  what  he  is  not 
the  author.  In  this  ho  can  have  no  exclusive  rights,  although 
he  may  have  written  a  vi^bntim  report  of  it  from  the  lips  of  the 
judges.  So,  when  the  head-notes  are  prepared  by  the  judge,  as 
they  sometimes  are,  the  reporter  has  no  rightful  claim  to  copy- 
right in  (hem  ;  for,  In  such  case,  he  is  the  mere  copyist  of  what 
another  is  the  author.^  Nor  is  the  reporter  entitled  to  any 
copyright  when  he  is  employed  on  the  condition  tliat  the 
exclusive  ])roperty  in  tbe  results  of  his  labor  sliall  belong  to 
the  State;  for  then  lie  has  voluntarily  parted  with  his  rights.* 
But,  in  such  case,  he  does  not  lose  his  title  to  reports  prepared 
by  him  after  the  expiration  of  his  term  of  office,  and  when  he 
is  no  longer  employed  or  paid  by  the  State.' 

AbridsmttnU,  Dlgeftte,  and  BeleoUon*  of  Case*.  —  There  is  no 

principle  tu  prevent  a  person  from  acquiring  a  valid  copyright 
for  a  bona  jide  abridgment,  digest,  or  synopsis  of  any  judicial 
decision,  wlietber  it  be  obtained  from  oral  delivery  in  court  or 
from  any  published  report ;  provided,  of  course,  that  the  de- 
ciHion  is  common  property,  or,  if  not,  that  the  {"cporter  lias 
authority  so  to  urc  it.  Indeed  the  head  notes,  in  which  the 
exclusive  property  of  the  reporter  has  been  recognized,  are  bat 
a  digest  of  the  decision.  So,  a  selection  and  arrangement  of 
cases  relating  to  a  particular  branch  or  subject  of  the  lav  may 
have  a  material  value  as  a  compilation  duo  to  the  labor,  judgment, 
and  learning  of  the  compiler.  Exclusive  property  in  such  a 
work  may  be  acquired  on  the  principle  that  a  compilation  con- 
sisting wholly  of  old  materials  is  recognized  aa  a  proper  subject 
of  copyright. 

Opinion*  of  the  Coort.  —  I  have  seen  no  sound,  clear  exposition 
of  the  law  governing  copyright  in  judicial  dcciatous.     In  the 

Gray  v.  RiumII. 


ThU  would  hare  b*en  wholly  uwlfSB 

anil  tnip«(ary,  iidIw*  Mr,  Wheaton'a 
miirKiiiul  iinli'*  ntnl  n)i*rracl]>  of  artpi- 
tnenlB  (.-oulrl  Imre  Wt-ri  tho  ■iihjftrl  uf  m. 
copyright,  ftjr  tUnt  win  all  the  work, 
which  could  he  ilw  iiibjet-t  of  copy- 
riicht;  to  thai  if  Mr.  Peicn  hnd  vio- 
lated   tliat    right,  .Mr.    WbeatOD  ir«i 


enlilled  lo  redren).' 
I  Story.  21. 

1  Chaie  p.   Sanboin,  S  U.  S.  Pat. 
Off.  (Jnx.  BS2. 

i  Little  V.  Ginild,  2  BUtchf.  1S&.  362. 

1  I.itilp  ij.  HmII.  18  H<m.  165.     8ee 
this  cas«  (.-oniiOind  in  C)i«p.  VII. 
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£nglish  cases,  wherein  protection  Ima  been  given  to  legal 
reports,  the  courts  have  not  expressly  declared  whether  the 
copyright  claimed  by  or  through  the  reporter  vested  only  in 
the  matter  prepared  by  hini,  or  extended  also  to  the  opinion 
itself.'  In  the  United  States,  it  has  been  held  that  neither  the 
repiirter  nor  the  judge  can  acquire  copyright  in  the  judgment 
pronounced  by  the  court ;  and  the  opinion  seems  to  have  been 
entertained  that  such  production  is  not  a  proper  subject  of 
copyright.^  In  Wheaton  v.  Peters,  the  Supreme  Court  of  the 
United  States  was  "unanimously  of  opinioit  that  no  reporter 
lias  or  can  have  any  co[iy right  in  tlie  written  opinions  delivered 
by  this  court ;  and  that  the  judges  thereof  cannot  confer  on  any 
reporter  any  such  right."  ^  It  has  not  been  expressly  declared 
in  any  modern  cade  that  copyright  will  vest  in  a  judicial  deci* 
Bion ;  but  the  law  on  this  point  may  be  easily  determined. 

M»y  be  Copyiighted  by  aov«mm«nt.  —  Property  in  judicial 
decisions  is  governed  by  the  same  general  principles  that  apply 
to  all  literary  compositions.  Tliey  arc  a  proper  subject  of 
copyright;  and  when  the  provisions  of  the  law  arc  complied 
'with,  08  in  the  case  of  other  productions,  they  wilt  be  entitled 
to  tlie  same  protection  accorded  to  any  copyrighted  work. 
Where  such  protection  lias  been  denied,  the  decision  of  the 
court  could  not  riglitly  have  been  otherwise  ;  for  tlie  reason  that 
the  copyright  had  not  been  properly  secured,  or  the  plaiutiflT's 
title  was  dercctlve.  It  is  obvious  that  the  copyright  in  an 
opinion  written  or  delivered  by  n  judge  cannot  be  acquired  by 
a  reporter  or  the  flrst  publislier  on  the  ground  of  author- 
ship, for  the  reason  that  he  is  ]iot  the  author.  U  is  not 
less  clear  that  the  judge  who  pronounces  the  decision  is  not 
'entitled  to  the  copyrlglit  therein,  because  he  is  nut  the  owner 
of  tjie  property.  Hence,  neither  in  the  judge  nor  in  the  re- 
porter will  a  valid  copyright  vest,  except  by  a  derivative  title. 
The  copyright  must  be  secured  by  the  owner  of  the  property ; 
and  all  difficulty  disappears  when  it  is  determined  who  is  the 
owner.  Elsewhere  it  is  sliowu  that  any  |>orson  who  employs 
another  to  prepare  a  work  may,  by  virtue  of  the  contract  of 

I  Sw  the  KnglUh  cuea  cited,  anlt,    other  American  caaes  cited,  anlt,  p,  169, 
p.  160.  nole  3.  note  3. 

*  Whnlon  p.  IVlers.g  P6t.59l,&54  ;         >  8  Pet.  G68.    S«e  remarku  of  Mr. 
Little  e.  Goald.  2  Bluteht  Iftd,  862.    See    Josiice  Story,  unta,  p-  1&9,  note  3. 
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employment,  become  the  owner  of  the  literary  property  therein.* 
Oji  this  principle,  the  people  who  employ  and  pay  judges  arc 
the  rightful  owners  of  the  literary  proftorty  iu  the  opinions 
written  by  tbem.  Hence,  tlie  United  States  government  may 
aeoure  to  itself  the  copyright  in  the  dt!cii*iinia  pronounced  iu 
the  federal  courts,  and  each  State  may  do  the  same  witli  tlie 
opinions  of  ita  own  judges.  And  the  government  may  confer 
upon  any  person  the  right  of  secnring,  or  the  copyright  after 
it  has  been  secured.  Of  course  the  State,  as  in  llse  case  of  an 
individual,  may  lose  its  exclusive  right  uf  pruf>erty,  and  it 
usually  does,  by  permitting  the  work  to  be  published  without 
being  copyrighted;  or,  it  may  declare  by  its  constitution  or  by 
statute  that  such  decisions  shall  be  public  property.^  But,  if 
the  government  chooses  to  retain  its  property,  and  takes  the 
steps  required  in  the  case  of  every  literary  com]>o6ition  for  itA 
protection,  a  valid  copyright  may  be  secured. 

The  doctrine  that  the  State  may  have  an  exclusive  property 
in  the  decisions  of  its  judges,  although  the  courts  appear  to 
have  lost  sight  of  it  iu  more  recent  times,  wns  advanced  in 
Etigiand  more  than  two  centuries  ago.  In  lG(jtj,  the  House  of 
Lords,  affirming  the  judgment  of  the  Lord  Chancellor  who  had 
granted  an  injunction  against  members  of  the  Stationers'  Com- 
pany, held  that  Atkins  had  acquired  from  the  king  the  exclusive 
right  of  printing  Rolle's  Abridgment.'  So*  in  1672,  the  same 
tribunal  reversed  the  decision  of  the  Common  Pleas,  that  the 
property  in  the  third  part  of  Croke's  rejiorts  was  in  fiopcr, 
who  had  derived  his  title  from  the  executors  of  the  re|iorter. 


1  See  Chap.  IV. 

«  TlKj   conittitution   of    New    Yurk 
■dupted  in  IHH,  urt  vi.  t.  ti.  (]ccliiri.><l 


iJie  p«ru  of  lli«  report*  of  tho  Court  o( 
Ap{M.>itl«  cuniiMiinK  of  llie  notci  Jiad 
rcfereaces  prepared  by  tho  Suuti  r»- 


thftt  "  the  l«Kiilature  iholl  provide  for    porter  who  had  bi-tn  ftp[ioinic^t  pursu- 


the  ipeiedir  publication  of  iill  ttatute 
Uwi,  and  of  aui'-h  judicial  dccittionfi  a« 
it  may  deem  expvilieui.     And  nil  lawi 


ant  10  tht!  stahite  of  I3u0,  c.  243.  Sec- 
tion two  i>f  tliJa  act  pDiTided  that  "  ttltt 
CDjiyriglil  of  any  note*  or  raferenoea 


and  judicial  dedHion^  «IibII  be  fre«  for    made  by  tlic  Stale  n^pnrier  to  any  of 


publication  by  any  penion."  The  lan- 
gaaKfl  of  thU  aeotioo  ii  aomewhat 
varied  in  the  coTulitution  lui  amended 
in  IfW".  Sew  art.  vi.  s.  2:i.  In  Liltle 
V.  Gould,  -i  UlatoUr.  145.  d«2.  it  waa 
held  tlint  the  pn^vition  in  the  vonttiiu- 
tion  of  ISIS  [ltd  not  aiTect  the  exclu- 
sive property  claimed  by  the  Niaie,  in 


aaid  report*  ahall  't>e  veelcd  in  the 
Secrerary  of  Stale  fur  the  benefit  of 
the  people  uf  lliis  Stnle."  t$ce  alto 
CiiBse  (-.  banbom,  A  U.  8-  Jfat.  Off. 
Oox.  S^Vi. 

*  Aikin'i  Cas«,  cited  -1  Burr.  3816, 
rcporred  Carter.  Vi ;  Uac  Abr.  I'rvrog. 
F.  6. 
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mnd  held  lliat  "  the  copy  belonged  to  the  king,"  by  whom  Ihe 

<jcreiidant  Ktreater  bad  been  licensed  to  print.^     VVIietlier  the 

Icing's  rights  were  affirmed  on  the  principle  of  property  or  pre- 

l»ogative  does  not  appear  from  the  reports  of  the  chaqs.     One 

of  the  grouiidB  on  which  Atkin's  case  was  argued  was  that  of 

property  in  the  king,  who  paid  tJie  jiiJgea,     Lord  Mansfield 

eaipbaCic&tly  maintained  that  the  judgment  of  the  Lords  rested 

solely  ou  this  ground,  and  that  it  could  be  defended  on  no 

other.* 


*  Roper  p.  Straater,  cited  4  Burr. 
S816 ;  e.  c.  Skin.  :f34 ;  1  Mix).  2&7 :  Buc 
Abr.  Prervg.  F.  6. 

«  Millar  p.  Taylor.  4  Burr,  2(01  tt 
wf .  See  <mU,  p.  QS,  nou?  &.  The  doc- 
itiito  of  tli«  king'*  ezcluaive  right  lo 
pobliah  tJie  seta  of  rarlbsmont  nu 
nooga'iml  in  Bukett  v.  Cnivonltynf 
Citrabrifliie.  deciOL-il  in  17^)^,  hy  llic 
Kin);'ii  Bvnch,  of  which  LorJ  Mans- 
flfW  w«  Chief  Justice.  1  W.  Bl  105; 
B.  c.  2  Burr-  tKl.  Of  liiis  Judgment, 
Lortl  MaitaSelil.  io  Miliar  v.  Taylor,  4 
Burr.  '2UH,  mill ;  "  We  had  no  itk-a  of 
any  prerogatiro  in  tlie  crown  orer  tbe 
preaa ;  or  of  any  power  to  rcatrain  it 
by  escluAlro  privileges,  or  of  any 
power  In  control  lUe  sabji.*ct-matier  on 
whiL-ti  n  man  miKlit  write  or  tlie  fnao- 
ner  in  which  he  niiBht  treat  iu  We 
mte«l  ni*n  property  from  the  king's 
riifht  of  original  publication.  AcU  of 
fariiaitient  arc  the  work*  of  the  leipa- 
Uiore ;  Hm)  the  publieation  of  them 
but  alwayi  lM;lonk;e4l  to  Uie  kiog  «a  the 
execulive  part  and  oa  the  head  and 
•orereign." 

Other*  hareeonlvailed  that  tlie  right 
daini<il  by  the  king  was  foundcil  on 
pnrogailfe,    and    not  prt>|>eny.     See 

Fur  a  long  time,  it  wsa  coniidened 
unlawful  to  publiah  reports  of  juilicial 
uaiten  without  a  UceOBe.  In  the  pref- 
ace to  Dnoglaa't  UeporU,  vol.  i.  p.  Ix, 
the  repirter  naj  m  -.  "  Soon  after  the  Res- 
loraiion.  an  act  of  Pariininont  having 
prohibited  the  printing  of  iHw-baijk> 
vitliout  Ihe  iicente  of  the  Lord  (.'hnit- 
eellur,  the  two  Chief  Juftice*  and  the 
Chief  B«nin.  it  hvcatne  tli«  pmvtlce  to 
pniSx  ■ueh  n  Iit«n4e  to  all  report* 
pobUshed  ftfter  tlmt  period  in  which  il 


wa«  usual  for  the  rent  of  iht-  jtid^ci*  to 
concur,  and  (o  add  to  tl>o  imi'n'tti'iliir  a 
tostimoninl  of  the  greut  judKiienl  and 
learning  of  the  author.  The  act  wna 
renewed  from  time  to  time,  but  Anally 
explre<l  in  the  reign  of  King  William. 
But  the  aaine  forin  of  lieense  and  toad- 
monial  continued  in  ttM  till  not  many 
yean  ago  ;  when,  as  one  had  become 
uunucesanry,  and  the  other  was  only  a 
general  commendation  of  the  writer, 
and  DO  voucher  for  the  merit  ofclie  work, 
tlie  Judges.  I  believe,  caine  to  a  resoJu- 
tiun  not  to  grant  them  any  lonfcer ;  and 
accordingly  ilic  more  recent  rcporta 
luirv  appeared  wiihout  them." 

Sir  JameH  Burrow  apologized  for 
pnbliihiDg  Ilia  report*  without  lieenae 
and  the  usual  iotfirimalur,  and  aaid  :  "  I 
know  it  ia  u  tiomem[il  of  ihia  court  to 
jiublish  their  protteeflingR;  it  is  againat 
a  sUmling  unlcr  uf  the  Houae  of  Lord) 
to  puhLiiih  pruceedinga  there  DpoD  ap* 
peali  or  wriU  of  error.  Tliey  ouffhl  to 
be  published  under  authoritative  cara 
and  inspection;  but  aince  the  Vear 
Books,  no  judicial  proceeding  have 
been  na  pulilii«lK;d,  ciilier  by  the-  House 
of  l><in)«.  (IF  l.iy  any  court  in  Westmin- 
ster Hall,  cxecpt  State  trial*."  1  Burr. 
preface,  p.  vii. 

More  recently,  the  cniirta  have  exer- 
cised liie  righi  uT  reslraitnng  the  pubii- 
CHiiim  of  their  proceedings,  on  the 
ground  that  it  i«  an  interference  witli 
the  administration  of  justice.  The 
King  p.  Clement.  4  Bam.  &.  Aid.  '21B. 
Ht-o  Also  Ticlibome  v.  Mostyn.  T^w 
Rep.  T  F.[).  fi/t.  note.  So.  ntso.  the 
HuuBe  of  Lunts  has  claimed  the  exclu- 
sive right  of  publiihing  the  proceed- 
ings of  trials  had  before  ic  Ouroej  v. 
Longman,  18  Ves.  493. 
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Statutes  and  Public  Docume>t8. 

Statutes  are  witliin  ilie  eame  principle  that  governs  judicial 
decisions.*  Tliey  are  the  property  of  tlio  government,  which 
employs  and  pay8  those  who  make  thera.  The  government,  if 
it  chooses,  may  have  them  copyrighted  ;  and  only  the  govern- 
ment, or  some  person  deriving  title  from  it,  has  this  right. 
But  any  person  may  acquire  copyriglit  m  notes  and  citations 
appended  to  a  statute.'*  So,  copyright  was  held  to  vest  in 
certain  forma  which  had  been  prepared  by  following  the  direc- 
tions given  by  the  statute.^  f^^ 

The  same  general  rule  applies  to  public  documents,  official " 
correspondence  of  the  government,  reports  made  by  government 
officers,  &c.     Copyright  may  be  secured  for  6uch  production! 
if  the  proper  steps  are  taken  by  the  rightful  owner .^     The' 
property  in  public  documents  usually  belongs  to  the  government 
by  virtue  of  the  fact  that  it  employs  and  pays  tlie  persons 
who  write  them.     But,  when  the  ownership  is  claimed  by  the 
writer,  there  may  be  considerations  of  public  policy  to  preveut^ 
him  from  publishing  without  the  consent  of  the  guvcriimout.  ^| 

Statutes  and  public  documents  are  tisually  published  by  the 
govcrnnicut  without  being  copyrighted.  Hence  they  l>ccomc 
common  property  ;  aud,  as  far  as  copyright  is  concerned,  may 
be  reprinted  by  any  |)crson. 

Pl'bucations  Uskd  for  Adtebtisiko. 

Whether  a  composition  of  this  kind  is  a  proper  subject  of 
copyright  will  depend  im  its  character,  and  not  the  purp084^| 
for  which  it  is  used.  An  advertisement  which  has  no  other  use 
or  value  than  to  make  known  the  place  and  kind  of  business 
of  the  advertiser  is  not  within  the  scope  of  the  copyright  law. 
But  information,  and  the  results  of  learning,  valuable  to  others 
than  the  advertiser,  may  be,  and  often  are,  contained  in  an 
advertising  publication.  That  valid  copyright  will  vest  in  such 
B.  publication  does  not  admit  of  reasonable  doubt.  In  adver- 
tising  tho  works  which  he  wishes  to  sell,  a  bookseller    majw 

1  See  Bwkett  I',  l-'nircrsily  of  Cam-  '  Alcxamier    v.    Muckmuo.   9    Se.^1 

brirlt;;e,  referretl  to  in  nole  2.  p.  lt»3;  Scbb.  Cm.  2J  ser.  7i8     Si«c  ;*«(,  p.  204. 
tin.   BMkelt    e.  Cminiiigliivm,  I    W.         •  Sec  Folwra  v.   Manli,  2  Story,^ 

Bl.  870 :  ».  c.  :i  Ellen.  137.  IW. 

■  Bmkic.MvUiviu,  l8Bl«tchf.lfl8. 
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communicate  information  wliich  will  be  a  substantial  contribu- 
tioa  to  bibliography  ;  another  dealer  may  give  interesting  facta 
concerning  bronzes,  pottery,  furniture,  or  other  articles.  This 
information  may  be  designed  and  published  by  the  author 
expressly  to  advertise  Iuh  wares,  and  be  circulated  gratuitouslj 
in  the  form  of  a  circular,  catalogue,  pamphlet,  or  otherwise, 
for  tlie  sole  purpose  of  promoting  his  business  interests.  Such 
productions  may  have  a  value  oside  from  that  for  whicli  they 
are  primarily  intended,  and  which  would  give  them  a  title  to 
copyright  if  publialied  as  literary  productions;  and  there  is  no 
good  reason  why  this  title  should  be  dcleated  by  the  fact  that 
tlie  author  has  designed  and  uses  them  to  advertise  his  busi* 
ness.  There  is  nothing  in  the  letter  or  the  spirit  of  the  law 
of  copyright  to  prevent  him  from  making  this  use  of  his  work, 
snd  at  the  same  time  enjoying  the  protection  of  the  statute. 
The  ((uestion  depends  not  on  the  intention  of  the  author,  or 
the  use  made  of  the  production,  but  on  it*  inherent  qualities. 
Publications  used  for  advertising  must  be  governed  by  the 
same  principles  that  ajiply  to  other  works.  When  they  lack 
(lie  inherent  qualities  essential  to  copyright,  they  are  not 
entitled  to  protection  ;  when  they  have  such  qualities,  they  are 
witliin  the  scope  of  the  lav.  Whether  a  particular  publication 
belongs  to  one  or  the  other  of  those  classes,  will,  of  course, 
depend  on  its  character.  The  controlling  inquiry  will  be, 
whether  it  has  any  value  as  a  contributiou  to  knowledge,  or  is 
a  mere  advertisement,  usolefls  for  any  other  purpose  tlian  to 
make  known  the  business  of  the  advertiser. 

The  question  under  consideration  was  in  direct  issue  iu  the 
recent  English  case  of  Cobbett  v.  Wondward ;  *  hut  it  in  diflfionlt 
to  determine,  from  the  reported  opinion  of  l^rd  Komilly,  on 
what  principles  the  case  was  decided.  The  plaintiff,  an  exten- 
sive dealer  in  upholstery  and  house  fnrniture,  had  published 
and  copyrighted  an  tlln.strated  guid?  fur  funiisliing  houses,  and 
(urcnlated  it  as  an  advertisement  of  his  business.  The  defend- 
ant, who  was  engaged  in  the  same  business,  copied  fifty-fire 
of  the  illustrations  and  a  large  part  of  the  text.  In  defence, 
it  was  contended  that  the  plaintKI's  book  was  a  mere  adver- 
tisement ;  and  was,  therefore,  not  within  the  copyright  act. 

>  Law  Bop.  U  Eq.  407. 
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Tlie  court  lield  tliat  the  drawings  in  tlie  complainant's  book 
were  not  entitled  to  protection,  on  the  ground,  as  far  as  can 
be  gathered  from  the  lauf^uage  of  the  opinion,  that  they  were 
mere  advertisenoents.  Witli  regard  to  the  text,  a  distinction 
was  drawn  between  tliat  part  which  '*  bears  the  trace  of  orig- 
inal compositiou,"  and  tliat  which  "  simpl)'  dct^cribcs  the  con- 
tents of  a.  warehouse,  the  exertions  of  the  proprietor,  or  the 
common  mode  of  using  familiar  articles.''  The  court  held  that 
matter  of  the  latter  kind  was  not  eiititlcd  to  protection ;  but 
that  the  plaintiff  was  entitled  to  an  injunctiuu  restraining  the 
defendant  from  publisliing  about  sixty  words  of"  original  com- 
position," which  hiid  lieen  copied. 

If  this  decision  rests  on  the  ground  tlmt  the  illustrations  had 
no  merit  as  productions  of  art,  and  no  value  except  as  a  mere 
advertising  medium,  and  that  parts  of  the  text  were  not 
entitled  to  protection  because  they  lacked  originality,  it  is  in 
harmony  with  the  doctrines  above  presented.  But  if  the  court 
held  that  the  drawings  were  not  proper  subjects  of  copyright, 
simply  because  they  were  used  as  attvertiscmeuts,  or,  in  other 
words,  that  advertisements  are  not  within  the  scope  of  the  copy- 
right law,  the  decision  is  inconsistent  with  itself;  for  the  small 
part  of  the  text  protected  by  the  court  was  designed  and  used 
by  tlie  complainant  as  an  advertisement.  As  the  same  general 
principles  must  l»e  applied  to  both  text  and  illustrations,  the 
only  rational  construction  to  be  put  on  the  decision  is,  that 
there  may  be  copyright  in  matter,  whether  pictorial  or  literary, 
designed  and  used  as  an  advertisement,  provided  it  Ire  original, 
and  have  a  value  aside  from  its  function  as  a  mere  advertising 
medium.*  — 


I  Ii  in  TO  be  reirretled  tliat  the 
principloi  diRciuje<)  tiy  ttip  court  Are 
Dnl  given  in  the  oihinioik  with  cl(Hirni<«6 
and  precision.  Thf  entire  work  in 
contmrersy,  the  l«xt  as  wcU  an  flie 
illiMtrationB,  was  ilefligned  antl  uaed  to 
ailrcrtiiic  the  cnRiplaLnant'E  liutineu. 
Tlic  court  refuM^l  to  jirotcKt  the  flftjr- 
flve  iUnvtrnlioni  that  hail  bven  copiefl. 
becauae  tlie?  were  Kdverii^eineiit*  ;  but 
lield  that  about  »ixiy  wor^h  of  text, 
which  naa  aluo  dtreifn^ed  And  used  as  an 
■(IrerttMTDcal ,  were  entitled  to  pmtec- 


tion.  If  the  EUostratioiu  were  awlMi 
exco|>t  Ki  mere  adTcriii#mc*iite,  the 
frrounds  for  the  distinction  are  inaiii-' 
fc»t.  There  is  nmcli  in  the  reixtrted 
opinion  that  i*  confusing :  and  parts  of 
it  are  destined  In  be  often  citeil,  aa 
ahowinK  that  there  can  he  no  crrprright 
in  any  adverliseniCDt,  whatever  may  be 
its  (Character. 

Afler  feferrin(f  to  diret^tortes.  «»• 
corduiiccfl.  dictionaries,  Ac,  Lord  Bora- 
illy  enid  :  — 

"  But  the  diilinclion  between  thoae 
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Tliis  doctrine  was  recognized  in  Hottcii  v.  Arthur,^  where 
»n  advertisin};  catalogue  was  protected,  and  in  Grace  v.  New- 
man.'    The  plaintiflF  in  the  latter  case  was  a  "  cemetery  stone 


^ 


works  anil  Ihe  prf«ent  ia  Ihit :  lltose 
■orlcH  nrv  cuuipile<)  ami  published  for 
the  inlormition  and  uie  of  tbv  public, 
antl  nrc  bought  by  tli*  public  wJlhout 
mnj  reference  to  iiidiriitttal  Wnelit  — 
nothintl  in  llie  vbnpe  of  adrprttiienieiit 
of  article!  ipcciflod  in  tbc  work  form- 
Inn  a  part  of  th«  *ork.  But  this  ic  a 
mere  adTcrtuement  for  tlie  iaIc  of 
]uirtit^ular  articlfa  wbicb  &ny  one  miitlit 
imttMtv,  and  an;  one  mij^bt  adveriiao 
for  lale. 

"  To     draw    ih«    di»tinction    maro 
dearly  :  If  a  man  not  bcinn:  i  vendor 
of  any  of  the  articles  in  question  were 
to   publUh  a  work  for  tbe  purpose  of 
infumiin^  lli<>  public  of  wtuit  waa  tlie 
moat  (.-onrenient  species  of  articles  of 
houBC  furniture,  or  ibe  ninst  Kmceful 
vpeciea  of  dcconitiotis  for  articles  of 
hauae  furniture,   what   tbey  ougbt   to 
coet,  and  wlierv  they  niigbt  hv  boiittbi, 
and  were  to  iliualrate  his  work  with 
designs  and  with  drawinnv  of  each  arti- 
cle be  tlescribed  —  snch  a  work  as  thli 
could    not  lie  pirated  with  impunity. 
■ad    tite   attempt   tu  du  w   would    be 
atoppt-'l  by  Uie  injunciioti  of  tbe  Court 
of  Chancery  ;  yet,  if  it  wi-re  done  with 
DO  tucli  object,  but  sulely  for  the  piir- 
pocc  of   advertising  particular  arii>i:lee 
&r  aate,    and   promotinii    llie   prirate 
trade  of  tite  publinber  by  tlie  uJe  of 
articles  which  any  oltier  periHin  minbt 
•dl  »■  well  as  ibo  Brat  ad rertiser,  iiml 
if  in  fact  it  contained  tittle  more  tbnn 
ait  Uliutrattd  inTcntory  of  the  oontenta 
of  A  warehouse,   I   know  of   no  law 
whicb,  while  it  would  not  prevent  iho 
•eoood  advertiser  from  selling  the  same 
aniele*.  would  preveoi  him  from  usin; 
tlie  «ame    advenUement,  provided   lio 
iIhI  not  in  auiJi  advertUcroent  by  any 
ilevice  augi^at  that  he  wna  selliiifi  tlie 
works  and  devi;cns  of  the  first  ndver- 
Iber.    At  the  same  time.  I  am  bound 
to  my  that  wbere  it  is  shown  ibat  the 
saoond  adrertiser  baa  been  makiiig  use 
Uteraily  of  llt«  tlrawinga  of  tlie  first  ad- 


vertiser, and  copying  them  precisely, 
1  lliiitk  that  llie  court.  tbuu|{l>  it  could 
not  flop  bim  from  takint;  itiat  course, 
mti«l  feet  thnt  a  use  has  been  made  of 
the  works  of  the  first  adreriiser  which 
wanld  not  be  consiik-red  fair  amonftst 
(tcntlemen.  nor  (for  llio  rules  are  the 
same  as  ref^arde  tike  usual  intercourse 
of  life)  nmonKst  fair  triitlcr*.  and  Hiiiild 
not  give  costs  lu  llic  rmit  wlm  delibcr- 
ately  endearoreii  to  profit  by  the  exer- 
tions of  his  fellow- tradesman.  But  at 
the  last  it  always  comes  round  to  this, 
thai  in  faei  there  is  no  copyriftht  in  an 
advcrti^eiiteiit.  If  you  copy  the  ad- 
verlisemenl  of  Hiiothcr.  you  do  him  no 
wrnng,  unless  in  so  doing  you  lead  the 
public  to  believe  that  you  sell  the  arti* 
ck'B  of  the  persoa  whose  advcrliicment 
you  copy. 

"A  different  rule  applies  to  Ihc  kt- 
terpri'is  which  is  said  to  l>c  copied. 
Wherever  this  letterpress  beora  the 
trace  ot  original  cDm]>(>sition  it  ia  en- 
titled to  proiectiun,  but  not  where  it 
ainiply  describes  the  cnntenls  of  a 
warehouse,  tliv  fc-xcrliuits  of  the  pro- 
prietor, or  the  common  mode  of  using 
filmlliar  articles."  Law  tiep.  14  Eq.413. 

According  to  this  theory,  a  bibliog- 
raphy having  the  htghi-st  value  aa 
an  uddilion  lo  the  store  of  knowledge 
would  be  entiticd  to  cnpyriKht  if  the 
author  be  not  a  bookaelbr,  but  would 
have  no  cluim  lu  prolei.-iiui|  ifprcpared 
by  a  dealer  in  books,  for  the  purpose  of 
promoting  his  business  interests.  The 
absurdity  of  such  a  distinction  ia  ap- 
pareiii-  The  question  whether  copy- 
right will  vest  depends  '^n  the  ctwi> 
acler,  the  Inherent  qualities,  of  the 
production,  and  not  on  the  rocatioa 
of  the  author,  or  the  purpinie  for  which 
he  tioa  di-Kigned  or  use*  it. 

>   1  Hem   &  M.  00:1. 

"  Lew  Kep.  fJ  Kq.  623.  See  also 
Hogg  0.  ticiitC,  la  1(1.  4-H  :  Lawrence  v. 
Cupples,  9  U.  8.  rat.  Off.  Uaz.  iM. 
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and  marble  manon,"  and  hail  publinhed  a  book  containing, 
with  some  letterpress,  lithographic  skctclies  of  monumental 
designs  token  from  tombstoues  in  cemeteries.  The  publication 
was  intended  to  serve  as  an  advertisement  of  the  plaintifT's 
business,  and  to  enable  customers  to  whom  it  was  given  to 
select  designs  to  be  executed  by  the  plaintiff.  The  court  did 
not  hesitate  to  declare  it  a  proper  sulyect  of  copyrlglit.' 

In  Collender  r.  OriHitJi.  it  appeared  that  the  plaintiff,  who 
was  a  maker  of  liilliiird  tables,  had  copyrighted  an  engraving 
of  a  design  for  a  billiard  table,  and  used  it  to  advertise  his 
business.  The  court  held  that  it  was  not  entitled  to  copy- 
right, on  the  ground,  chiefly,  that  it  was  **not  a  work  of  art, 
print,  lithograph,  or  engraving  having  any  value  or  use  as 
such.  It  is  a  mere  copy  of  what  the  complainant  has  patented 
as  a  design,  and  constitutes  the  mode  in  which  complainant 
advertises  his  tables."  ^ 


Newspapers,  Magazixes,  and  otheh  Periodicals. 

In  the  United  States,  uo  express  statutory  prorision  haa 
been  made  concerning  copyright  in  publications  of  tliis  kind. 
But  tlio  question  whether  they  are  proper  siilyccts  of  copyiSght 
is  easily  determined  by  (he  application  of  well-known  princi- 
ples. The  purpose  and  effect  of  the  copyright  statutes,  as  con- 
strued by  tlie  courts  both  in  England  and  the  United  States, 
are  to  protect  all  literary  productiotis  worthy  of  protection.     It 


I  Sir  Churlet  UiUI,  V.  C.  Hid:  "  It 
wu  ft1«o  oontendetl  Ihftt  ili)«  work  U 
not  eiititloil  lo  &n/  pmtecLion  liavinf; 
rcitard  to  its  character — ttiat  it  ia,  in 
ftn-l,  a  mere  a<)viTti)ieiiK'i)l,  Knd  Ui«t 
an  wlvcrtiKntcnt  is  not,  tin  Ihv  nuthor- 
ity  of  Culibett  i'.  WooJwnnJ,  eniicled 
to  protection.  The  decuion  in  that 
CAM  tumiHl  onllr^y  upon  Oie  rircum- 
■tuit.-M  whifli  exisled  in  it  —  it  wn«  a 
caialofcue  of  articles  vrtiLcli  were  being 
oflTered  Tor  lale-  But  it  doea  nnt  ap- 
pear tliat  the  CMe  of  Hotten  e.  Arthur 
was  nwtttioiiod  to  the  Manter  uf  the 
Rolls,  and  wliothcr,  if  it  lia<I  hepn,  his 
lordsliip'a  dectflion  would  have  been 
diArent.  il  li  clifHc-ult  to  snjr,  but  cer- 
taiol/  it  was  daciJed  in  Hotten  v.  Ar. 


thar,  that  a  catalofrue  may,  unHer  oer- 
tAln  circumstances,  be  prolected  b^ 
injunL^tlon."    t.aw  Rep.  I'J  Eq.  4l2tl. 

*  u  Diiitchf.  ar2. 

The  f-rmrt  mlttcd  :  "The  defendant 
liRviug  ttte  right  to  malic  liis  own  table>t 
as  he  does  amice  tlieici,  has  an  equal 
riRht  to  advertise  ttiem  by  showing  the 
puhtie  their  appearance  liy  cnpravinfr, 
litbo|:rnph.  or  photo^fmph."  This  it 
trui' ;  but  he  would  have  no  rft^ht  to 
copy  the  complainant's  engravinff  tn 
cs&e  it  posASRsed  the  qualitie*  esaenlial 
to  cupyriiihL  He  mifcbt  publish  and 
use  as  an  Advprtisemenl  a  similar  en- 
gmviiig ;  but  it  must  have  been  pre* 
pared  by  lumwlf. 
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saaj  be  material  to  inquire  whctlier  the  composition  is  of  suf- 
ficient importance  to  be  entitled  to  protection,  or  \\&»  tlie  in- 
herent qualities,  as  to  origin»lity,  innocence,  &c.,  essential  to 
eopjri^lit ;  but  in  the  comprehensive  uieaning  given  to  the  word 
book  ia  found  no  requirement  as  to  the  size,  form,  manner, 
or  frequency  of  the  publication  containing  the  copyrighted  mat- 
ter. The  question,  therefore,  whether  any  compoftition  is  enti- 
tled to  copyright  is  properly  determined  by  its  character,  and 
not  tlie  form  or  manner  in  which  it  is  putitiKhed. 

Tlic  fitness  of  magazine  articles  as  Hubjecta  of  copyright  is 
manifest;  and  publications  of  this  kind,  as  well  as  many  week- 
lies, are  usually  copyrighted.  But  it  may  be  said  that  the  con- 
tents of  a  daily  newspu|)er  are  loo  ephemeral  and  oRen  too 
iusignificant  to  be  worthy  of  statutory  protection.  This  is 
doubtless  true  of  much  that  appears  in  a  newspaper ;  but,  on 
tiie  other  hand,  among  tlie  contents  of  such  ptiblicatians  are 
frequently  found  productions  of  grcat  value  and  pcrmancat 
literary  merit. 

There  is,  then,  nothing  in  the  law  of  copyright,  as  made  by 
tlie  legislature  or  as  expounded  by  the  uourttt,  to  prevent  valid 
copyright  from  resting  in  a  magazine  or  a  newspaper,  as  a 
whole,  or  in  any  of  its  contents  that  may  be  worthy  of  protec- 
tion.'    The  same   principles   apply  to   such    publications  as 


1  Cdx  p.  Tjuid  t  Water  Juurnal  Co,, 
UwRvp.  »  Kq   321. 

la  riitt  I-  WiiUer.  17  L.  T.  K.  ».  160, 
Lord  (.lieliniford  oxpr«*«ed  th«  opinion 
Mur  dikC  liit  caiitenu  of  *  ncwKpNper 
when  poLlUlittl  t*ecoiDe  ■  proper  aulf 
ject  of  riip/H]{hl.  Hv  laid  :  "  I  dti  not 
•xacUjr  cvRiptv)i«nil  the  iii«-aiiing  uf 
the  won)  copyright  in  iu  opplk-alioo 
to  in«w*pBpcr.  Tlint  proteclion  Rir«n 
bjr  caminoa  uid  ititttita  Uw  culled  copj- 
righi  w  only  in  res|>ecl  of  MMne  pub- 
Ibh«d  or  unpoblialted  Iit«rmry  produc- 
tkMi,  mi  tUtTvtort  there  cttn  be  do 
eopyriirht  in  the  prospective  teriea  of  a 
newaiinp^r.  The  copyrinht  m»y  aUach 
Bpnii  cadi  Biicceaiilve  puliHcuiioti;  bot 
thai  ffhii.'li  Una  iiu  prL>«mt  cxisTcnco 
cuiDOt  be  lb*  fubjiM.%  uf  Uiis  H|>cci(»  uf 
property-" 

Lord  Jiwtice  Turner  wu  of  opinion 


that  copyright  in  n  newtpuper  "  un- 
doubtedly f  xiiu."  t'.s  jmrtt  Vovt,  '1  Ue 
G.  &  J.  239. 

In  CkytM)  <^.  Stone,  3  Paine,  892, 
Mr.  Jiiittii-e  TtininpHon  expreeeeil  iba 
upiiiion  thai  h  new»piiper  was  not  with- 
in the  scope  of  the  copyright  law.  HJa 
judgment  appeirt  to  rcat  on  the  grounita 
of  liie  oplicni4>nil  character  of  the  pub- 
lication, Aud  the  itiipracitcnbility  of 
cttmplying  with  the  then  aUtutory  req- 
uisite*, one  of  which  wnii  tlint  n  copy 
of  tlie  record  of  entry  ihould  l»c  pub* 
liMhed  for  four  week*  in  ane  or  mora 
ne«'«pMpur)i-  A  nion>  libera!  doctrine, 
bowprer,  miw  prevnili.  The  iiUliitory 
requirement  ju«t  menlionwl  has  been 
long  obwlete.  Within  thetiftircfnlury 
lliat  haa  elapsed  viiice  that  jndginpnt 
waa  reikdered,  tlw  vharacier  uf  Ameri- 
ran     ucwapapen     haa     been    whollj 
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^vern  in  the  case  of  books.  Of  course,  there  must  he  a  com- 
pliance with  tlie  statut^irj  requisites  ;  and,  in  the  United  Slates, 
it  will  be  necessary  to  obtain  a  separate  copyright  for  each 
isRue  of  the  publication.  In  tlie  caae  of  a  daily  newspaper, 
this  will  be  found  inconvenient  and  f>GrhapH  impracticable.  In 
practice,  it  is  not  done.  But,  if  it  were  done  in  any  ease,  thero 
is  no  valid  reason  why  the  contents  of  that  issue  should  not  be 
protected.  In  like  manner,  copyright  may  be  obtained  for  any 
article  published  in  a  newspaper,  by  a  compliance  in  the  case 
of  sucli  article  with  the  statutory  provisions. 

If  any  nncopyrighted  composition  be  published  in  an  un- 
copyrightcd  newspaper  or  i>eriudical,  it  becomea  common  prop- 
erty, and  may  be  republished  by  any  one.^ 

Id  Bngland,  Special  Provision  for  Mxgsslnes  and  Periodicals. 
—  In  England,  newspapers  are  not  expressly  mentioned  in 
the  atatutc;  but  there  is  a  provision  relating  to  copyright  in 
magazines,  reviews,  and  other  periodicals.  Section  18  of  5  A 
G  Vict.  c.  45,  enacts  that  when  the  owner  of  "any  encyclo- 
pffidia,  review,  magazine,  periodical  work,  or  work  published  in 
a  series  of  books  or  parts,  or  any  book  whatsoever,"  shall  have 
employed  and  paid  any  persons  to  write  the  same,  or  any  part 
thereof,  or  any  articlea  therein,  on  the  condition  that  the  copy- 
right shall  belong  to  the  owner.  "  the  copyright  in  every  such 
encyclopaedia,  review,  magazine,  periodical  work,  and  work 
published  in  a  series  of  books  or  parts,  and  in  every  volume, 
ptart,  essay,  article,  and  portion  so  composed  and  paid  for, 
shall  bo  the  property  of  such  proprietor."  But  the  author 
may  publish  his  production  in  a  separate  form,  and  will  Ijo 
entitled  to  the  copyright  therein,  provided  he  has  reserved  to 
hiniKclf  that  right,  "  by  any  contract,  cxprcsji  or  implied."  In 
the  case  of  "  e.tsays,  articles,  or  portions  forming  part  of  and 
first  published  in  reviews,  magazines,  or  other  periodical  works 


disn^l.  Miicii  Ihnt  now  apfiexn  in 
tl:ein  (lai  a  penuiuieiit  llter>ir>-  or  sci- 
entific rnlue,  aod  a*  lucli  is  entitled  to 
protevtinn. 

1  Thia  qu«»iinn  wnn  TulMfil  lint  not 
decideil  m  tlie  Cniteil  ScutcB  Cnurt  in 
ISSII,  on  nn  ■(i(ilieftti<in  fr>r  iir  injunc> 
lion  In  Mtll«r  r.  McKlrojr,  1  Am.  L^iif 
B«g.  lltS.     T);e  Injunction  was  refuard. 


«nJ  the  qtiestinn  reserved  till  tlie  flnil 
liearinp.  Ni>  furtlier  report  o(  tlie  (uue 
ftptipan;  hut  the  tlieorr  lliat  the  )ttibli- 
cation  of  nit  un<>)|)\righti.>il  artifHc  in 
tin  iiiii.'0|>vrit*lilc*l  iiL*wi>|inper  ur  inaifa- 
dni?  i»  nni  an  abnnilontiient  nf  Uip  su- 
ilior'H  pxclufive  rfglitii  tlierein.  la  toti- 
Irary  to  ■  HincliincDUl  principle  of  ttie 
law  of  copyright. 
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of  a  like  nature/'  it  is  provided  Hint  the  exclusive  right  or  pub- 
lication in  a  separate  form  sliall,  after  twentyeinht  years,  revert 
to  the  author,  for  the  reuiuindi^r  of  the  term  of  forty-two  years; 
aud  tliat  the  owner  shall  not,  during  the  twenty-eiglit  years, 
publish  the  composition,  "  separately  or  singly."  without  the 
Ctiusciit  of  the  author.  TIic  purpose  and  effect  of  this  provi- 
Biou  are  clearly  not  to  create  copyright  in  the  class  of  works 
mcutioned.  To  luaintain  that  doctrine  is  to  assert  that  there 
Traa  no  copyright  in  cycloptedias,  magazines,  and  other  peri- 
odicals^ prior  to  the  statute  of  Victoria;  whereas.  l>efore  that 
statute  was  passed,  copyright  in  such  publications  was  repeatr 
ediy  recognized  by  the  courts.'  The  comprehensive  mean- 
ing- given  to  the  word  book,  by  both  Parliament  and  the 
courts,  clearly  embraces  all  literary  compositions,  whether 
palilished  as  books  or  iu  cyclopa;dias,  magazines,  or  other 
periodicals.  Tlie  same  clause,  therefore,  which  vests  copy- 
right in  books,  vesta  it  also  in  cyclopsodias,  magaKJues.  and 
periodicals.  An  additional  provision  lor  this  purpose  would 
be  superfluous. 

But  section  IS  has  a  distinct  and  useful  object.  By  sec- 
tion 8,  copyright  is  granted  only  to  the  author  or  his  assigns. 
t  a  cyclopaedia  or  niagaziiic  is  composed  of  many  articles, 
ich  the  owner  or  editor  has  employed  others  to  write,  and 
of  which  he  is  neither  the  autljor,  nor  usually  the  formal 
assignee.  Moreover,  magazine  articles  arc  ufteii  republished 
in  separate  form ;  and  it  is  important  to  remove  all  doubt 
as  to  who  is  the  lawful  owner  of  the  copyright,  and  wlicther 
the  author  of  the  article,  or  the  owner  of  the  magazine  in 
which  it  has  appeared,  is  entitled  to  the  benefit  of  republica- 
tion. These  olijects  are  met  by  section  18.  First,  it  enables 
any  person  to  acquire,  without  formal  aasigument,  copyright  in 
a  composition  which  he  has  employed  another  to  write.*  Sec- 
ond, in  the  case  of  an  article  put>lislied  in  a  magazine  or  like 
periodical,  it  defines  the  respective  rights  of  the  author  and 
the  publisher.     In  this  case,  the  right  of  the  latter  is  often 

>  MaMmnn  v.  Tegg,  2  Ha**.  S8r>; 
B«^'  r-  Kirl)y.  8  Ve>.  2l5:  Wynlt  i'- 
Barnard,  8S  'v««.  &  R.  77  ;  Bell  r. 
Whitehead,  S  Jnr.  W  ;  Swwt  ■'■  Mnuglh 
un,  11  Sim.  51. 


>  BrcKfi  V.  Cooke,  U  Jur.  77; 
Rk'linrtUon  p.  Gilbert.  1  Sim.  x.  a.  880; 
Swi-et  I'.  Banning,  IG  C.  B.  4.'j». 
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little  more  than  a  licenae  to  use  tho  article  for  a  specified 
purpose.* 

Section  19  of  the  statute  provides  that  the  owner  of  tho  copy* 
right  in  any  cyclopaedia,  renew,  magazine,  or  periodical  sliall 
be  entitled  to  all  the  henefiU  of  rogistration,  hy  registering  in 
the  manner  prescribed  the  firat  volume  or  number  of  the  pub- 
lication. 

Newepaperi  In  England.  —  The  question  whether  copyright 
will  vest  in  a  newspaper  was  a  direct  issue  in  the  recent  Eng- 
lish case  of  Coi  i'.  The  Land  and  Water  Journal  Company, 
in  which  it  was  held  that  the  owner  of  such  a  publicatiun  lias 
copyrijflit  therein,  and  the  articles  which  it  contains,  and  may 
maintniii  an  action  or  suit  for  piracy,  although  neither  the 
nowspa|ier  nor  any  of  the  articles  have  been  registered.*  To 
the  extent  that  a  newspaper,  as  a  whole,  or  any  of  its  contents, 
may  be  the  proper  subject  of  copyright,  the  doctrine  of  this 
decision  is  sound ;  but,  as  far  as  it  holds  that  matter  published 
in  a  newspaper  is  protected  by  copyright  when  there  has  been 
,no  cumplianco  with  the  statute,  the  judgment  is  supported  by 
DO  authority,  and  is  contrary  to  established  principles  of  the 
law  of  copyright.^     Vice -Chancel  I  or  MaUus  held  that  a  news- 


>  Bistiop  of  Hereford  v.  Griffin,  16 
Sim.  1^;  Mnyhctr  r.  Maxwell.  I 
Johns.  &  It.  312  i  Smith  v.  John- 
ton,  4  Giff.  fiSi;  Sumlmn  v.  Gra- 
ham, 10  L.  T.  .1.  8.  67,  ou  ap.  17  Id. 
467. 

In  Smith  v.  Johimon,  VIoe-Cttiincoltor 
Stuart  Mid  :  "  The  provifr^  In  tlio  act 
of  ]*iu-1i«nietit  wliiuli  protijifila  a  publl- 
oation  '•L'giiinitcly  ivr  viiigly,'  it  n  pm- 
Tiso  iiiteiiilcd  for  the  benclft  and  pro- 
tection oC  authon.  This  court  in  pre- 
Tiona  oMM  Ixu,  and  I  tliink  wlaely, 
Oonslrui'd  thu  liiiigjagu  of  llic  act  to 
as  to  atr>nl  (tiui  protection  whicli  mat 
clearly  intended  by  tlio  legialaiuru.  imd 
that  protection  b«;inglntet)d«d,  it  is  the 
duty  of  tliU  court  to  give  the  relief  now 
ukfd. 

"  In  llie  caw  cited  bcforp  the  Vice- 
Chuncellor  of  Kiv^lnnd  (the  Uishop  of 
Hereford  r.  Grif&ti),  it  wr#  Mid  In  ur> 
gument  thai  the  meanin^f  of  tlie  pniviio 
taken  witU  the  whole  <;iiiuae  ii  not  to 


v«ct  a  sapyright  In  tha  proprietor!  or 

publidhera  of  n  periinlk-al  work,  but 
siiiifily  to  |{)ve  them  a  licenae  In  u&e 
the  EiiHtier  fur  a  |>artit;ular  purpoa*. 
That  vii-w  WM  adoptvd  by  the  Vice- 
Chancellor  of  Kng-land  ;  ttiat  wax  the 
view  iubwc|uently  adopted  by  Vtce- 
ClianoolLor  Wood  [in  Maytiew  r.  Max* 
nell,]  and  that  in  the  view  wlijfh,  upon 
the  emiitiruction  of  the  laiiKuaxc  <>f  the 
act,  fortified  hy  those  authoritica,  I 
I'eeL  mywlf  bound  to  lake." 

>  Law  Itep.  'J  Kq.  824. 

)  Vice-Chancellor  Malins  cited  May- 
bewr.  Maxwell,  IJolma.&H.  812.  and 
Htrahan  v.  Graham.  U  L.  T.  n.  a.  gj, 
on  ap.  17  Id.  467,  as  ■u«tainin(t  the  poi^ 
lion  that  a  newspaper  ia  protected] 
by  cnpyriKht,  thougli  not  rejfbiaredi ' 
Tlvcw  ntilhnrities  lend  no  aupport 
whatever  to  this  theory.  In  eachcnac, 
the  iwue  wa«  whether  iht'  owner  of 
a  tnamueine  had  a  right,  without  tha 
consent  of  tliii  author,  to  republish  ia 
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paper  is  not  ontitled  to  copyrigTit  under  section  8  of  the  ntatute, 
vliich  Testa  copyright  in  "any  book,"  because  a  newspaper  is 
not  expressly  mentioned  there,  and  cannot  be  brought  within 
the  definition  of  a  book  given  in  section  2.  He  held,  however, 
tliat  a  newspaper  is  within  the  scope  of  section  IS.  though  not 
mentioned  there.  He  admitted  that  (he  registration  of  a  book 
or  periodical  is  essential  to  copyright,  but  maintained  that 
section  19,  which  relates  to  the  registration  of  magazines,  does 
not  apply  to  newspapers,  because  they  arc  not  specifically 
designated. 

The  grounds  on  which  this  decision  in  based  are  palpably 
erroneous  and  inconsisient.  To  exclude  newspapers  from 
the  third  and  nineteenili  sections  because  they  aie  not  named 
there,  may  be  plausible;  but,  at  the  name  time^  to  include 
them  under  the  eighteenth  section,  when  its  language  is  not 
more  favorable  to  that  constrnction,  is,  to  say  the  least,  in- 
consistent. With  one  exception,  tlie  classes  of  publications 
named  in  sections  18  and  19  are  the  same.^     If  newspapers 


Kpftrate  form  nn  Article  which  Imd 
bven  Kvreplpil  for  pulilication  in  [lie 
nigazine.  The  question  wiu  gov- 
cratd  b;  tectloa  18,  which,  ns  wc  )mve 
wen,  •xprnaly  prohibit*  the  owner  of 
t  nsguiDe  from  rcpuhlliliing  an  arti- 
file  Id  kepanile  tunn,  wiiliout  the 
e»pr<i*  content  of  Iii«  Buclior.  In 
nidi  cmv.  the  author  Bue«  n<it  far 
infrui^etDetit  of  copyright,  in  ihe  onli- 
nuy  me-aninfT  of  thxt  expretslun,  but 
tar  YiolMlion  of  n  ipeciitl  coniriict.  —  far 
u  iHiAaiboristd  lue  of  il>«  article,  and 
koae  expreftalj'  furbtddta  by  the  etat- 
Uo.  Ckariy  the  author's  right  of 
Ktion  ooder  aut^h  drciimstnnct^  U 
wholly  indepenilent  of  tlic  unluwry 
ftatuiorj  copyright.  aniJ  is  therefore  in 
Ad  wiae  afl«cted  hj  the  qaeition  of 
n^ctratiOD-  Hi»  remwJy  it  special. 
Hi*  right  to  pnji'eni  republicntion 
inkier  the  drcumsiaiice«  nain«<l  is 
•mtosnua  to  the  rifrht  of  an  author  to 
preveot  tha  anauihorized  publication 
of  his  manu^criiiL 

This  itoctnne  wtia  cltMrly  expreat>«l 
Is  Maybew  v.  Mnxwetl.  1  Johns.  &  II. 
S16.  by  Vice  t'hani-ellor  Wood,  who 
■aid  :  "  The  plaintiff  !■  not  taking  pro- 


ceedingR  to  restrain  nn  infrinircrrent  of 
hU  onpyri^lil,  hut  clninis  to  ht-  entitled 
iiniler  the  provtso  of  the  llith  •ectJoQ 
to  a  rJirht  dislinct  from  copyright,  rix., 
that  of  i>revei)t[nK  during  twf^niy  eight 
yt-nri  tlie  aepurale  publicaliun  of  his 
ailii-'le  l>y  the  proprietor  lo  whom  tho 
copyrijflit  lielottg*.  He  may  or  may 
not  t>i-  i1i«poic(l  at  the  enul  of  twenty- 
eight  yeark.  when  his  own  copyright  ia 
to  commence,  to  enter  the  work  at 
Stattoneri'  Hall.  In  the  menn  time  he 
rclaina  the  right  to  protect  his  future 
iiitcreXH  by  preventing  a  xepnrnic  pub> 
lii'iiliiiti  wilhniit  his  c^insciil  1  itni  of 
cipitiiun  therefore  thjit  thitt  is  not  a 
proceeiling  in  respect  of  any  infrinc«- 
meni  of  copyright,  and  that  the  pro- 
Ti^iona  of  Ihe  24lb  •ecth>o  do  not 
apply" 

In  Strahan  i-.  Graham,  16  L,  T.  k.s. 
B7.  on  ap.  17  Id.  467,  the  decision  rvsti 
on  the  same  principle.  The  facts  wers 
simLlftr,  exc<?pt  that  the  controveny 
relateil  to  Ihe  republication  of  copies  of 
phuingmplitt. 

I  Tlieliingunjce  ofpeclion  18  is,  "  any 
encyolnpiwlin,  review,  magazine,  peri- 
odical   work,  or  work  published  in  s 
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are  included  in  one,  tliey  are  included  in  both;  if  excluded 
from  one,  they  eaiinot  be  brought  within  the  prorisionH  of  the 
other.  There  can  be  no  copyright  in  a  newapajier,  or  any 
other  printed  matter,  except  under  the  statute  ;  and  there  can 
be  no  copyright  under  llie  statute  without  compliance  with  its 
conditions. 

The  sound  construction  of  the  statute  under  consideration 
is  tliat  a  newspaper  is  clearly  within  the  meaning  of  a  hook, 
as  that  word  \n  dcHned  in  section  2,  and  as  it  has  liecn  con- 
strued by  the  Engtisli  courts.  There  can  be  no  rcasi>nable 
doubt  that  it  is  a  **  periodical  work  "  within  the  scope  of  sec- 
tion 18.1  But  it  is  not  IcKS  governed  by  sections  19  and  24,  an 
roust  tlierefore  bo  registered. 

As  the  requirementfi  of  the  statute  as  to  registration  of  m 
agines  and  other  periodicals  may  be  complied  with  by  registra- 
tion of  the  fir.st  number  alone,  the  same  rule  would  doubtless 
be  held  to  apply  to  newspapers.  This  would  render  the  secur- 
ing of  copyright  in  jouniuls  in  England  extremely  convenient 
and  practicable.  But  in  the  United  States,  where  there  is  no 
special  statutory  provision  in  favor  of  iiew^pai>ers  or  other 
periodicals,  copyright  for  snch  publications  can  l>e  8ecui*cd  only 
by  observing  the  statutory  requisites  in  the  case  of  each  iss 


IOC- 

3 


Maps,  Chabts,  akd  Plans. 


1 


In  England,  tlie  copyright  in  these  productions  was  formerly 
controlled  by  the  statutes  relating  to  engravings ;  ^  but  it  is 
now  governed  by  5  &  6  Vict.  c.  45.^    In  the  American  statutfluM 

Mrlei   of  booki  or  porlt.   or  any   hud:  vk'w  of  l)ie  Inw  iu  SUniiaH   v.  Hvif-' 

itiAo/aorrvr."  Kxwpting  lli(»e  itnliL-iseil,  vtn,  'H  L.  T.  :i.  ».  670.  whkh   wu 

tbe  Mni«  wuriU  are  uie<l  in  soccton  lU.  decided  after  [he  I<ordi  Juitice*  Imd 

■  Lonl  i'liHliiMfi>rdexpr«ucda<loubt  giwn  i1i«ir  judgment   in  Stannird  v. 

vrltvtlicr   *eutiiin   IS   eKlcniU  to  news-  I^ee.     In  Llie  tatter  cam,  Lord  Jusliee 

p«pt>rB     PUitl  t'.  Wiiller,  17  L.  T.  5.  8.  Jainet  nitid  :    "In    tiii«    cue.  if    llie 

]6U.  uriiumout  i>f  Mr  Cotton  were  to  pro- 

3  See  7  Geo.  III.  c  36,  i.  1 ;  17  Geo.  vail,  it  would  lead  at  ooce  to  one  of 

m.  c.  67.  «.  I.  ilie«e  tiro  reniilta:  either  tlierc  would 

'  Stonimnl  V.  Lee,  Iaw  Rep.  0  Ch.  Iwlwo  kinda  ormai'S, —  inKitH[>tiUli*li<.M) 

846;  ororruling   ttio  cleciainn  ot  V'ice-  separKlely  nntl  mnpt  funiiiriK  part  of  a 

Chniicellor   Bucoii,  '23   L.   T.  k.  ft  900,  book,    willi    resjNMrl    tu    wliU-li    llienj 

tlint  miL|»  were  within  tilt!  prnriiions  of  would   l>e   two  diatiDCl   lawa  of  copy- 

Uie  iiAtuiM  relnitiiK    o    enRTivinftt.  tieht, — or  else  m   to  all  mBp«  tliere 

The  Viee-CliaiKi'llur  aJljered   to    his  would  be  two  dijtinct  lawi  of  cop; 
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maps  and  charts  are  included,  with  other  enumerated  subjects 
of  ooprright;  plans  are  not  mentioned.^ 


Dramatic  and  Musical  Compositions. 

Tliese  are  capable  of  two  distinct  uses:  1,  publication  in 
priut;  2,  public  repi-esentatlou  or  pcrforinance.  With  respect 
to  ibe  right  of  publication,  Lbey  are  treated  as  books,  and  the 
copyright  18  governed  by  the  same  principles  that  apply  to 
literary  productions.  Protection  is  extended  not  only  to  orig- 
inal pruductiuns,  but  also  to  dramatizations,  translations,  and 
idaptations.  The  right  of  publicly  representing  or  performing 
>  dramatic  or  musical  composition  is  treated  under  the  head 
of  playright.* 

Jfusicol  compositions  were  not  mentioned  in  the  early  Eng- 
«h  statutes:  but  the  word  book  in  those  statutes  was  judicially 
Wiistrued  to  embrace  any  piece  of  music."     It  is  now  expressly 


"Stn,  oQfl  ^TiDg  a  condiiionnl  Hght  of 
pntp^jfj  with  an  uncondLiional  riRhl 
"'^limior  iiiit,  the  ndivr  giring  in 
■O'^oiiijitiuual  right  of  property  with  a 
?"^itioo«l  right  of  action  or  luit. 
^^^**f  ot  tliMO  aUlM  of  tlio  Iaw  wouUl 
■•  "trtng*!/  inconvenient. 

"  The  5  A  6  Vict.  l-.  45,  ».  2.  eays 

*"**  m '  bnuk '  *hnll '  nif  iin  and  include 

*'"^'^-  map,  chart,  or  jilaii  vepamtvly 

l^*>ltthe(i; '  and  in  the  :^4tli  lection  it 

''*'**^«edi  to  »ay  tliat  no  proprietor  of 

^>"right  in  any  '  book,'  that  ii.  of  a 

.  ,,''**l'i  »:hart,  ur  plan  separately  pub- 

»     "^^J/ai^ciirdiug  l»  tlie  defitiiliiwi  (ti*'en 

^   book,  (hall  maintain  nn  ai-tion  or 

**'*    in  respect  of  any  infriiigeinent  of 

•**^H  copyright,  nnleta  he  ihill  hare 

P""** *"iouily  registered  luch  '  map,  chnri, 

*''   l>laD'in  Uie  way  prescribed   by  the 

***-     No  very  Iwiavy  <m«*  on  the  pro- 

P^^lor  — no  very  dilH<:all  »Iep  to  Lake 

^^'•^tt  tie  eomtnenu-s   hi*  iuil.     The 

*****4mt  plain  and  niKiple,  and  iliore 

"^    *>«mMn  for  saying  that  the  inlt-n- 

**^**>of  thw  legislature  was  ilifferent  from 

Jp*''»liicb  i»  exprewed  by  the  words, 

•»«  olijert  of  ibe  enactment  is  very 

*^Ws«j.    Fannerly  mnp*  had  been  con- 

••<li«h4  artistic  work*  ;  now  they  were 


to  he  brotight  into  their  proper  place 

aa  literary  works.  And  rightly  sti,  in 
my  uptniuii,  for  nuipa  are  intended  to 
give  information  in  tbe  same  way  as  a 
book  does.  A  chart,  for  iniitnnce,  gives 
similar  i iiforaiAtton  to  sailing  nUea; 
maps  give-  instruction  as  to  the  statia- 
ticK  nnd  tiisCory  nf  tlie  conniry  por- 
trayed ;  (lii>y  pitint  out  Ihu  auionut  of 
population,  the  piacvs  wliero  battles 
wi-re  fought,  the  dates  when  provincei 
wore  annexed,  &i  In  inaps  of  India,  and 
give  oilier  geographiLal  and  hislnriual 
details.  It  was  <tuite  reaaunitble,  there- 
fore, lo  talco  them  out  of  the  law  of 
artistic  wii'rks.  and  to  give  tlit-in  greater 
protection  by  brintring  them  under  the 
law  of  copyriglit  of  literary  works. 
There  is  no  inconvenience  In  giving 
the*  itulurul  meaning  to  tliQ  wonts  of 
the  statute,  and  tliere  would  be  great 
inconvenience  in  the  contrary  con- 
slrui'li^in.  I  think,  th<>n^fore,  the  pl<*a 
wa«  nell  pleaded,  and  that  tbe  plnin- 
tifTti  are  not  entitled  to  mainTain  thuir 
suit  until  tliey  have  regiaiered  ttieir 
map."     Liiw  Kt'p.  IS  Ch.  *I8. 

1  V.  S  Kl'v.  St.  a.  4962. 

a  Chaps.  Xni.— XVl. 

'  Uacb    V.   Longnian,   Cowp.  623; 
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declared  by  o  &  6  Vict.  o.  45t  b.  %  that  the  word  boak  shall 
be  coiiMtrucd  tu  iiiuhide  every  "  Bhect  of  music."  SiluHical  com- 
positiuiia  arc  included  in  the  subjects  of  copyright  enunieratcd 
in  the  existing;  American  statute,'  as  thoy  were  in  that  of 
1831. 

Not  only  an  original  composition,  but  any  substantially  new 
arrangement  or  adaptation  of  an  old  piece  of  music,  is  a  proper 
subject  of  copyriglit.^  In  a  recent  English  case,  it  was  unani- 
mously held  by  Ibe  judges  of  the  Queen's  Bench,  tliat  an 
arrangement  for  the  piano  of  an  opera  is  a  work  substantially 
new  and  distinct  from  the  original ;  and  as  such  is  entitled 
to  protection,  provided  the  arranger  had  a  right  so  to  use  tlie 
original.*     So  atso  the  arrangemeut  for  the  piano  of  quadrilles, 

forming  Mliich  are  Dowbere  to  be 
found  in  Oie  score  at  lUI. 

•■  The  RL-c<>mpnniment  for  Uie  piano- 
forte is  bl  work  or  jester  or  le**  ■kill. 
Iti  some  caa««,  perliap*  in  niiirv  cem« 

—  it  iDBj  be  in  tliis  lor  aught  I  know 

—  Ihe  operation  of  adapLition  it  liiU« 
more  than  mechanical,  and  what  any 
one  acquainusl  with  Htc  »cieiK-e  of 
tnu«ic.  any  coinpo»er  of  experieDce, 
nilfihi  liaTo  hfiPTi  ahle  to  do  wtihoot 
difficulty  ;  but  ii  may  be,  and  ofian  ia, 
as  in  (lie  eaae  of  the  six  openiR  of 
Mozart  hy  MnzzUighl,  a  work  —  1 
would  hardly  ute  Uk*  temi  of  great 
gcniuB,  bnt  a  work — of  great  merit 
and  skill  of  that  eminent  poet  and 
piantit,  Mazz'mghi.  If  such  a  work  be 
published  aa  the  adaptation  tu  tbt 
pianoforte  by  a  conipuser  utiier  tivut 
the  compitsLT  of  the  original  opera,  no 
doulit  it  is  a  piracy  of  the  ojXTa,  and 
the  (.ixiipoHvr  may  tuaintain  aii  action 
againtt  the  adapter  or  the  publisher  of 
ihe  adnptatioti :  but  whenerer  the  copy* 
Tighi  in  the  original  opora  lian  expired, 
ir  after  thai,  and  fur  t]ie  first  time, 
another  composer  compose!*  anotlter 
adaptation  of  that  opera  to  the  t^ano* 
forte,  it  ie  a  new  substantire  work.  In 
respect  of  which  ho  if  jutt  lu  much  en- 
titled to  the  benefit  of  the  copyrTght  lo 
tliis  euunlry  nit  the  orl^iciiuil  conipoMr 
ol'  the  npL-ra  ;  and  if  any  one  had,  by 
an  Bilnptation  pirated  (hat  arrange- 
ment, he  would  be  llaUe  to  an  actic 


Clementl  r.  Golding,  3  Camp.  25; 
Storace  >'■  Longmsn,  2  Camp.,  note  a  ; 
Piatt  1-.  Button,  li)  Vtg.  447  ;  While  >'. 
Gcruch,2  Dam.  &  Aid.  298;  D'AImatne 
V.  Boo*.ey,  I  T.  &.  C.  Kxcli.  2»a;  4'luip- 
pell  V.  I'uniay,  i  Id.  48o  ;  Cluppdl  r. 
Purday.  14  Mees.  &  W.  802;  Jcfferya 
V.  Booaey,  4  U.  L.  C.  Sl&.  See  au'lc. 
p.  140. 

t  U.  S-  Rer.  St.  a.  4%'.!. 

«  R«il  r.  Caru»i,  Tan.  l>ec.  72. 

»  Wood  V.  Booscy,  r*w  Rep.  2 
Q.  B.  840.  on  ap.  S  Id.  22S.  Kec  al»o 
Boo»ey  i-.  Fairlie,  7  Ch.  D.  301.  309. 
In  the  former  cate,  ICelJy,  C.  B., 
»aid !  — 

"  Hut  what  ia  the  piiinnforte  ar- 
cangemcnt  ?  It  is  an  iirningt'ment  of 
tlie  whole  of  the  muaic  rif  ihia  upira 
for  tlifl  pianoforte,  a  part  of  which  is 
the  ordinary  pianoforte  accompani- 
ment, the  bass  and  the  treble  played 
with  boch  hands,  and  wliich  is  iiidc- 
pendent  of  the  inplody.  There  may 
be.  a»  it  appears,  ttiv  lint-  of  miiitic  for 
one  vok*e,  or  two  or  Ihrei;  voices,  as 
tb*  cue  may  be:  and  there  are  sepa- 
rate anil  diatitiL't  lines  fur  the  acconi- 
paoimeni  for  the  pinnurorte  ;  and,  no 
doubt,  here  and  there  throughout  thU 
accnnipaniment,  and  by  going  line  by 
line  llirough  the  aonre  of  the  original 
opera,  thure  may  he  found  ttie  aanic 
notes  ;  hut  there  are  other  pnrt«  of  the 
accompaniment  which  are  merely  the 
pianoforte   accompatiiment,  tlie  notea 
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fAc,  selected  from  au  opera,  ia  entitled  to  protection.' 
Socojivriglit  haR  been  held  to  vest  in  a  song-  coiiBifttiiig  of  new 
words  and  a  new  accompauiincnt  written  to  an  old  air.^ 


Engravings,  Prints,  and  Cuts. 
OtMt  Britain. —  Tlie  8  Qeo.  II.  o.  13»  providea  (hat  "every 


perflon  vbo  shall  invent  and  design,  engrave,  etch,  or  work  in 
menotinto  or  cliiaro-OBouro,  or  from  his  o»'n  woiks  and  inven- 
tiuusBball  csnsc  to  be  (k'signed  and  engraved,  etched,  or  wt)rkc(! 
inntezzotiiito  or  uhtaro-oscuro,  any  irmtorical  or  uthcr  print  or 
prints,  shall  have  the  sole  right  and  liberty  of  printinj;  and  re- 
priuhug  tlio  same"  for  fourteen  years  from  first  publication. 
TbisBtaUite  gives  copyright  only  wlien  the  auliject  or  design  of 
Hie  engraving  is  original  wJMi  the  engraver.  It  docs  not  pro- 
tect engravings  made  from  paintings,  sculpture,  and  other  works 
<'f  irtof  which  the  engraver  is  not  the  author.  This  defect 
»M  remedied  by  the  7  Geo.  III.  c.  38,  which  extends  protec- 
tion to"  any  print  taken  from  any  picture,  drawing,  model,  or 
sculpture,  either  ancient  or  modem  ...  in  hko  manner  as  if 
>udi  print  liad  been  graved  or  drawn  fi-um  the  original  design 
ofttdi  graver,  etcher,  or  draftwman."  It  also  enlarged  the 
dnratiiin  of  copyright  from  fourteen  to  twenty-eight  years. 
F«iialiicg  and  forfeitures  for  piracy  are  imposed  by  these  acts. 
Au  iction  for  damages  is  given  by  17  Geo.  III.  c.  57.  The 
tensions  of  the  acts  above  cited  were  extended  to  Ireland 
1*7  Uie  6  &  7  Will.  IV.  c.  69 ;  and  by  the  1 '>  &  16  Vict.  c.  12, 
'l-l,  llicy  arc  made  to  include  "  prints  taken  by  lithography, 
•^f  «iiy  other  mechanical  process  by  which  prints  or  impres- 
norii  of  drawings  ur  designs  are  capable  of  being  multiplied 
indefiaitciy." 


*■  4«  pinwy.  I  comiiJer  tliat  nn 
"WiUe  te»t  lo  thnw  the  tliffirri-iKi- 
'•'■itn  iIm>  nnp  wiirk  iiml  Uie  olhtr; 
"'*t*n  lli«  nrii{in«l  «pera  ntul  the  «r- 
f"»«eii»m1  of  it  (or  Itw  piaiiuf'.irte.  U 
■  WmIj*  vicar.  ili«r(>lore,  that  in 
PolWof  fict  — for  it  is  niilier  a  matitr 


lepnmte  work,  nni]  !•  not  unv  itiiO  (he 
tumc  vrilli  tlit-  ori);iiiill  (i|icr»."  I^w 
Rep  a  Q.  R.2y'J. 

I  Aiwill  I-.  Kemjil.  2  Blalchf,  SO; 
we  also  Ji>llie  r-.  Jnqiuf*,  I  Id-  618, 
where  itie  JccJsion  L-oncvnitnii;  an  uk 

—      ._.  ,.  ._ ^,  „ junction  ^¥ll«  siispenileil  on  the  (croutid 

•'■WliMn  any  ttiinireW —  llie  aOap-  nf  dniibt  wlieihcr  the  arranttfment  waa 
'*'*'"<  I'iiIk  pianitforto,  or  ihe  arrniilii''-  nnv  thing  mura  llian  a  cu[tf  af  the 
"""•  'or  llie  (imnxfiirie,  nf  nn   o|H.Ta     oriKinal' 

"'•^T  »iil>li^eit.  ia  itaetf  k  new  and         »  l^ttder  r.  runlay.  7  C.  B.  4. 
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Engravings,  illustrations,  &c.,  piibliMlied  in  a  book.ni'C  (ro&(cd 
as  part  of  the  book,  and  arc  protected  by  the  copjriglit  in  the 
lH)ok.' 

United  Statei.  —  In  thia  couhtry,  engravings  and  prints 
Imve  been  protected  by  statute  Bincc  1802.  By  the  existing 
law,  copyright  is  extended  to  the  inventor,  designer,  or  owner 
of  any  eiigravhig,  cut,  or  print.*  No  dislinction  is  prescribed 
between  works  uf  this  kind  and  books,  e.\cept  in  relation  to 
penalties  and  forfeitures  in  cases  of  piracy.  By  the  act  of 
June  IB,  1874,  it  is  provided  that  the  words  engraving,  cut, 
and  print  **  shall  be  applied  only  to  pictorial  illustrations,  or 
works  connected  with  the  fine  arts,  and  no  prints  or  labels 
designed  to  be  used  for  any  other  articles  of  manufacture  shall 
be  entered  under  the  copyright  law,  but  may  be  registered  in 
the  Patent  Office."  » 

111  a  recent  case,  playing  cards  were  protected  as  prints.*  In 
another  case,  a  dingram  with  dtreetions  fur  cutting  garments 
was  held  to  be  a  hook  :  but  the  court  expressed  the  opinion  that 
it  might  be  a  print  or  chart  within  the  meaning  uf  the  law.* 
A  mere  label  is  not  entitled  to  protection  under  the  copyright 
law ;  ^  nor  is  the  engraved  design  of  a  billiard  table,  having  uo 
other  value  than  that  of  a  mere  advertisement' 


Paintisos,  Puotograi'hs,  Chro.\io8,  Sculpture,  &c. 

Oieat  Britain.  —  Before  1862,  there  was  no  statutory  copyright 
ill  paintings,  drawings,  and  photographs;  and,  though  an  en- 
graving of  a  painting  was  protected  by  statute,  the  copyright 
in  the  farmer  was  not  violated  by  copying  from  the  latter.^ 
The  exclusive  right  of  copying  paintings,  or  any  oilier  work  of 
art,  was,  however,  recognized  by  the  common  law.* 


I  Dapue  i>.  llouUion,  S  De  G.  &  Sm. 
287;  Brailliury  <-.  HuUen,  Law  Itup. 
8  Exch.  1 ;  Urucc  r.  NtwriAn,  Lnw 
nep.  I<J  Eq.  623.  See  ilio  WJIkiiM  r. 
Aikin,  17  Veil.  422;  BiirfiWa  r.  Nielml- 
s»ii.  2  Sim..  £  St.  1 :  Coljlivtt  c.  Wuoil- 
w»nl.  r-aw  Rep.  U  E(i   407. 

»  V.  H-  iivT.  8(   8.  W52. 

*  18  U.  8.  St.  nt  L.  -,».  Se«  Manli 
V.  Warren,  9  Clilc.  Lt-g.  News,  31K>: 
A.  c.  4  Am.  L.  T.  k.  s.  12fi. 


*  RlDhorilion  v.  Miller,  3  L.  A.  Eq. 
Repurler,  614. 

»  I>rury  r.  Ewlng.  1  Hnml.  &40.M6. 

•  Kcoi'ille  r.  Toland,  6  Wmi.  Ijiw 
Jour.  B4 ;  Coffeen  v.  Brunton,  4  Mo 
Leu),  Air. 

f  C<ill»ii]i'r  r.  GriffiUii,  U  nialclif. 
2ia.     Seenni*.  p,  188. 

"  De  Berenuer  v.  Whebl«.  2  Stark. 
&48. 

>  Turner  u.  Robloaon,  10  Ir.   Ch. 
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Tbe  25  &  26  Vict.  c.  68,  passed  in  1862,  now  gives  to  the 
BHthnrof  every  orig-iiml  painting,  drawing,  or  pliotogrnpli,  and 
liw  aMigna,  **  the  sole  and  exclusive  rijilit  of  cojiyingr,  engrav- 
ing, reproducing,  and  uiuUiplying  sudi  painting  or  drawing, 
uid  llie  design  tliereof«  or  such  photograph,  and  tho  negative 
lliereof,  Uy  any  means  and  of  any  size,  for  tlie  term  of  tho 
it&tuni  llfo  of  such  author,  and  seven  years  after  his 
dcaUi." » 

A  photograph  of  an  engraving  is  an  onginal  production 
within  the  meaning  of  this  statute.* 

The  provisions  of  the  International  Copyrigtit  Act,  7  <&  8 
^ict.  c.  12,  are  extended  to  paintingH,  drawings,  and  pholi> 
iniphs,  by  section  12  of  25  <&  26  Vict.  c.  tJS. 

Tlie  first  statute  for  the  protection  of  sculpture  was  38  Geo. 
ML  c.  Tlf  passed  in  1798 ;  hut  this  was  ho  incfTectivc  timt,  in 
the  language  of  E^ord  Ellcnborough,  it  •*  sccina  to  have  been 
friined  with  a  view  to  defeat  its  own  oltjoct."  ^  It  was  amended 
^}U  Geo.  111.  0.  56,  [msscd  in  1814,  and  was  repealed  by  24 
4  2o  Vict.  c.  101. 

Tbe  54  Goo.  111.  c.  56,  secures  the  "  sole  right  and  prop- 
firtj""  therein  to  "  every  person  or  persons  w)»o  shall  make  or 
Cftuse  to  he  made  any  new  and  original  sculpture,  or  model,  or 
ropy,  or  cast  of  the  human  figure  or  human  figures,  or  of  any 
bust  or  busts,  or  of  any  part  or  parts  of  the  human  figui-e, 
clothed  in  drapery  or  otherwise,  or  of  any  animal  or  animals,  or 
of  any  part  or  parts  of  any  animal  combined  with  the  human 
figure  or  otherwise,  or  of  any  subject  being  matter  of  inven- 
tion in  sculpture,  or  of  any  alto  or  basso-i-elievo  representing 
any  of  the  matters  or  things  hereinbefore  mentioned,  or  any 
cast  from  nature  of  tho  human  figure,  or  of  any  part  or  parts 
of  the  human  ngui*e,  or  of  any  cast  from  nature  uf  any  animal, 
or  of  any  part  or  parts  of  any  animal,  or  of  any  such  6ul>jcct 
containing  or  representing  any  of  the  matters  and  things  here- 
inbefore mentioned,  whether  separated  or  combined." 


131,  610 :  Princt  Albert  r.  StmnBe,  2 
!)•  G.  &  8m.  652,  dti  ap.  I  Mnc.  A  O. 
S.V 

I  *.  I. 

«  Gravpi't  Cor,  Lai>  Kcp.  4  Q.  B. 
716. 


*  GutiH^iin  V  Coo|K>r,  8  Camp.  111. 
"Tli«e    artittit."    wiJ     I-onl     Ellen- 

borou>!li,  "  mutt  afrnin  ajiply  In  Piirtta- 
meitt  for  priittHiiiiiii ;  nml  \\ipy  hnd 
l>e(lcr  tiol  tundil  tUv  new  »rt  llii'mselvM 
N*  Uic^'  Kem  to  Imre  iluue  the  furnier." 


THB  LAW  OF  COPrRIOBT  AICD  PLATBTOHT. 

The  term  of  protection  is  fourtecu  years,'  witli  provision  for 
an  atWitinnnl  term  of  tlio  game  lengtii.^ 

ITnited  Stat««.  —  A  plioUiiri-uph  was  lield  not  to  lie  a  print, 
cut,  or  engraving,  under  section  1  of  (he  act  of  1881;'  and 
there  wn3  no  statutory  protection  for  photographs  niitil  1H65, 
when  a  law  was  passed  for  that  purpose.*  Pholoj^raphs  and 
negatives  thereof  are  now  inchidod  with  hooks  and  otlier  arti- 
cles for  which  copyright  is  provided  hy  section  4952  of  the 
Revised  Statutes. 

Copyriglit  in  paintings,  drawings,  cin-omos,  statues,  statuary, 
and  models  or  designs  intended  to  be  perfected  as  works  of  the 
fine  arts,  is  secm-ed  by  tlie  same  statute  which  provides  protec- 
tion for  bookri  iuid  other  works.  The  articles  above  enumer- 
ated were  first  brought  within  the  provisions  of  the  copyright 
law  by  tlie  act  of  1870.  They  are  suhject  to  llie  some  gen- 
eral rules  and  principles  whicli  govern  the  copyright  in  other 
works.^ 

Designs.  —  In  England,  copyright  is  granted  hy  statute  for 
ornanuuitul  designs  applie<l  to  articles  of  manufacturet  &c.^ 
Bucli  as  pa|>er  hangings,  carpets,  calicoes,  silks,  laces,  pottery, 
glass,  <bc.  ;**  and  also  designs  having  reference  lo  some  pur- 
pose of  utility  for  "  the  shape  or  configuration  "  of  articles  of 
manufacture.'  The  cupyrighl  in  prcxlnctioiis  of  tliis  kind  WJlL 
not  bo  treated  iu  this  work.  JH 


1  s.  1. 

'  t.  2.    Ab  to  retnitration  ami  penal- 
tlM,  nee  V-i  &  U  Vict.  c.  104,  >i.  6,  7. 

*  Wuo^i  1-.  Abboil.  6  BI»iclif.  32fi; 
•e«  aUo  KtMsher  v.  Hall.  IbiJ.  802. 

*  18  U.  3.  Si.  Rt  L.  540. 

*  Rut  Hi'tr/Hi>t',p.23l,aB  to  tite  ri){1it« 
of  foreign  arUata. 


•  6  &  8  Vitt.  c.  100. 

1  6  i  7  Vict.  c.  65.  The  following 
BtatDtei  alio  relate  to  copj-riKl't  in 
dwgnt :  Ui.U  Vict.  c.  104  ;  :^1  A  22 
Vici.  c.  TO;  24  &  25  ViuL  c.  7S;  S8* 
S9  Vict.  &  93. 
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CHAPTER  III. 

QUALITIES  ESSENTIAL  TO   COPYRIGHT. 

Neither  the  English  nor  the  American  statutes  have  pre- 
scribed any  conditions  or  requirements  as  to  the  character  of  a 
literary  production  entitled  to  copyright.  The  only  statutory 
condition  relating  to  the  nature  or  quality  of  the  composition 
is  that  implied  in  the  avowed  purpose  of  tlie  legislature,  which 
is  the  encouragement  of  learning  and  the  increase  of  useful 
knowledge.  Wliat  qualities  are  essential  to  bring  a  literary 
Tor)[  within  the  general  scope  and  spirit  of  the  law  is  a  question 
Tbich  has  heen  left  to  judicial  determination.  It  is  clearly 
immaterial  in  what  language,  native  or  foreign,  a  composition 
may  be  printed,  or  in  what  style  or  form  of  publication  it 
appears.  The  chief  inquiries  which  have  fallen  within  the 
cognizauce  of  the  courts  in  determining  the  qualities  essential 
to  copyright  are  :  1,  whether  the  production  is  innocent,  or  is 
injurious  to  the  public  peace  or  morals ;  2,  whether  it  is  origi- 
o^)0r  a  mere  copy  ;  3,  whether,  in  amount  and  character,  it  is 
&  material  contribution  to  useful  knowledge,  or  is  too  insig- 
nificant and  valueless  to  be  worthy  of  protection  as  a  literary 
Wfflposition. 

Seditious  and  Libellous  Publications. 

Ju  determining  whether  a  work  is  entitled  to  copyright,  the 

'^^TU  take  cognizance  of  the  question  whether  it  tends  to 

«'8t\jrb  the  public  peace,  corrupt  morals,  or  libel  individuals. 

^   pulilished  work,  to  be  entitled  to  protection,  must  in  the 

^^«Sof  the  law  be  innocent.     In  refusing  protection  to  publica- 

"•^ns  having  an  injurious  moral  or  political  tendency,  the  court 

^^8  not  act  as  tlie  guardian  of  public  morals,  or  as  a  censor 

^^  tlie  press.     On  the  contrary,  in  declining  to  interfere  with 

"^^  piratical  publication  and  sale  of  an  obnoxious  book,  it 

i^tnoTea  an  obstacle  to  its  wider  circulation.     For  this  evil 
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there  are  other  remedies.  In  cases  relating  to  literary  prop- 
erty, only  the  civil  interests  of  tlie  parties  and  their  rights  of 
pro()erly  are  considered.  The  pul»lii:atiuii  of  a  seditious,  hlas- 
phcmous,  immortil,  or  libellous  production  is  a  violation  of  law, 
and  therefore  such  a  work  is  not  entitled  to  protection  aa 
property.  The  court  simply  refuses  to  grant  remedies  to  whicli 
the  author  ia  not  entitled  by  reason  of  the  olijecttouahlc  nature 
of  his  pro))erty.  On  the  same  principle,  there  can  be  no  copy- 
right in  a  publication  whose  etTect  ia  to  encourage  the  comniis- 
sion  of  crime;'  or  uiiu  whose  sale,  liy  reason  of  fraudulent 
repi-escntations  as  to  its  character  or  authorship,  is  a  case  of 
crimen  fctUi,  or  an  attempt  to  obtain  money  xmder  false  pre- 
tences.'*' It  is  niaiutaiiiod  elsewhere,  that  the  rule  that  pro- 
ductions not  innocent  are  entitled  to  no  protection  as  property 
rightly  applies  only  to  published  works.* 

A  published  work  whose  seditious  or  libellous  tendency 
is  justly  dangerous  to  tlie  public  peace,  or  exposes  the  gor- 
ernment  to  peril  or  serious  embarrassment,  is  clearly  not 
entitled  to  the  protection  of  the  copyright  laws.  This  doc- 
trine wa.s  rei:nguized  by  Lord  Ellen boruugli,  in  180^,  in  aa 
action  for  the  piracy  of  a  song  called  Abraham  Ncwiand. 
Tlie  defence  claimed  that,  white  the  song  professed  to  ite  a 
panegyric  on  money,  it  was  *' a  gross  and  nelarimis  lil»el  ujmu 
the  solemn  administration  of  British  jutiticc."  -  Lord  Kllen- 
borough  said :  "  If  the  composition  apfieared,  on  the  face  of  it, 
to  be  a  tibel  so  gross  as  to  aHect  tlie  public  muruls,  I  should 
advise  the  jury  to  give  uo  damages.  1  know  the  Court  of 
ClLuiicery  ou  sucli  an  occasion  would  grant  no  injunction. 
But  I  tluiik  tlic  present  case  is  not  to  be  considcied  one  of  that 
kind."*     In  Wulcolt  v.  Walker,  wherein  the  plainlifT  sought 


'  Jlnriinolti  E>.  Mafuirc,  1  Veady, 
223.    SiL-  j.tMi,  p.  im,  noI«  2. 

«  Wri«ti[  r.  T«lli».  1  C.  n.  893.  S« 
alto   Stanonrd  r.  Hnrrivon,  24   L.  T. 

K.  B  671). 

■  Swa»t€.  pp.  U2-U4. 

*  llime  i:  IMIe,  '2  Ciimp.  27,  nnip  '». 

Tlie  nuMt  "  ii«fHrioiiM  "  pari  ot  llic 
•ong  WRB  ihe  ful lowing  eUnxu  :  — 

"Tin;  wiirlil  1«  Im-lliMsl, 
T»  lliliik  .liiiiriL.1-  )[>|1ih1  ; 
Wl  wlutr  i)I;ill  iliuc  ? 
She  wlU  blink  llk«  »  bAt 


At  llio  "tjltit  i>r  rrk-Htl  Alirali>ni  NewlaiMl  1 
Oil,  AliralLHiD  NuwUiuil  1  MM^hiU  AbrslyuB 

Nvwbuid  I 
Tbvi]|{li  JitNrlcv,  'iJ»  kuown, 
Cixi  kL-^  tlirMuxH  It  inllUititK*. 
Site  oii't  MW  tlirou|[ti  .MintLani  N'ewlAiidl  " 

'■  Til*  ari^uiiirul  iiMfd  by  Mr.  G«rrow,'*| 
mill    I^iwrvitL-e,   J.,  "vu   Uii»   (ugitivi 
(ik'i'e  ub  Iji'iih^  n  liWI  would  h«  funibl/ 
aj)iily   to  'riHf   Ik'ggar'f  Opera   wliere 
(Imj  iMDgiuigc  Nntl  KlLiiiiiDns  are  riiIB-i 
cifiilly  derogatory-  to  th«  aduiiuiaL 
tioD  or  public  juaticc." 
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to  reatrain  the  defendant  from  publishing  an  edition  of  his 
worlcB,  in  violiilinn  nf  ati  agreement  which  had  Ih'l'ii  made  by 
tliem.  Liird  KIdon  rcfutied  to  eoutiiiue  the  iciupurary  iiijucictlon 
which  had  been  granted,  uutil  he  should  Batisfjr  himsoU  that  the 
writings  in  controversy  were  not  lil>eUous.  "  It  ia  not  the 
business  uf  Lliis  court/'  he  said.  "  even  upon  the  KuhmiAmon  in 
the  aiijtwcr,  to  decree  either  an  injunction,  or  an  account  of  the 
profits  of  works  of  such  a  nature  that  the  autlior  can  maintain 
no  action  at  law  for  the  invariion  of  timt  which  he  ciilU  his 
property,  hut  which  tlie  policy  uf  Uie  law  will  not  ptirmil  him 
to  consider  his  property."  * 


R«e  alM  Du  Boat  i\  Bcresford,  2 
Cunip-  Ml,  wher?,  in  xn  nctiuii  for  llii- 
iaalk*fuii>  ilexlractton  of  a  Ub4.>lluui 
picture  on  exliil>iliun.  I^orJ  Kllvn- 
boroagh  lakl  ihit  tlie  plsithtiS  vtkt 
toih  civilly  and  crimlriAlly  Uuble  fwr 
luivinit  cxtiilfiicd  it;  and  lield  timt  tbe 
jury  in  iu>ai*i>«jii|[  tlie  diuiiitgeii  "  muiit 
not  cunaiilvr  lliis  as  a  wurk  ci|'  »rl,  liitt 
muat  aw(ir<]  the  {lUicitifr  Biierply  lite 
T&lu*  of  tli«  oaHva«  and  pftini  whicli 
fortnetl  iu  o>n)|H)nt-nt  |)arls."  In  Clay 
r.  Yait^.  1  Hurl-  &.  N.  7»,  it  waa  livlJ 
that  a  (irmtcr  wa*  not  bauiid  to  am- 
titinv  tlie  limiting  uf  n  book  aflcr  lie 
dUco«ered  tlwt  it  containvd  libellous 
matter,  and  wob  entitled  to  recover  fur 
what  liad  beim  printed  before  audi  dia- 
covery  waa  made.  Sea  alao  Gale  v. 
Lecltie.  2  f>tark.  107. 

''  T  Vr*.  I.  No  question  conceiniflg 
tbe  c1iiinii.'lcr  of  tlic-  pulilii-jkiiou  in  ciiii- 
novenr  apjwant  to  have  Ijl-oo  ruievd  nl 
lh«  bar,  mjid  tlto  ChatiL-elk>r  adrpiiteii 
that  lit)  woa  "  In  toial  igiu^rtince  of  the 
nature  uf  iliia  woik."  IaitA  Ei>loii's 
courM!  in  iliis  nase  has  been  severely 
cniicifcd  liy  I^>rd  Cainplieil :  — 

'-  But  tbe  dev'Uiutia  o(  Lord  Elilon 
rhit-li  1  iDoat  ulfject  to,  are  those  by 
lliicli  lie  iTvcied  hintaelf  iniri  a  Ln-iiMtr 
the  prraa,  and  iniTe  >iiini>i-lf  t)m 
|Kiw<;r  lo  prolec-t  or  to  estitipiish  nil 
Ulerar}'  property  at  )iia  pjeaiure.  From 
tbe  time  wlit-n  copyrijflii  waa  veaied 
in  Bulliura  by  llie  iitatute  of  (jtieeii 
Anne,  till  Lord  Kldon  received  tlie 
Great  Heni,  et|Uity  Ji)d|{Cfl  bad  guarded 


it  ttoto  piracy  by  iruunclion ;  and 
H'iUiOut  this  rirniedy  tlii^  rigKl  would 
be  ft  mockery,  ae  aL'tiona  at  Ihw  to 
recover  duiniii(!ei  I'roni  biiwlcen  and 
pedlem,  wlio  ciiay  isU  pimted  tditiont 
(rf  jiny  work  in  city  nr  country,  would 
oitly  add  lo  t)ie  auihnr's  Idm.  The 
aiitliuTsIiip  nnil  Ihe  (lirHcj  W-iuK  ciXhI)- 
lialiird.  tlit^  injunction  lind  iilwnys  gone 
Hs  a  matter  of  Lf>iirae,  witlioiit  nny 
quL'.ttion  lieiriK  niHiU*  n.'9|)e(;tiii|;  [lie 
naliin-  of  rite  luililiialiini ;  for  under 
Liird  Cuw|H.T,  Lord  Macvk'tticUl,  Ix>rd 
Kinic,  l^rd  llardiricke.  Lord  C^m- 
den.  Lord  'I'lmrlow,  and  l»ni  I-oubIi- 
liorouffb.  it  never  had  beeti  inin({i"e<l 
llmt  the  defendant  could  lie  |iermilli-d 
to  fllle^ce.  hi  a  juatificiiiiun  uf  Ida 
pinR'V,  that  he  hiid  Wvn  iri>itiniinifig 
a  crtinu  by  ]iuhLisliing  BDinetiiDnf;  for 
which  he  wnH  linhle  to  l>v  punished, 
aa  iixjurioui  to  private  ctmnicter,  or 
daniteruiii  to  religion,  [iioraUty,  or  the 
ItntKl  i^oTommeotof  Uia  Statu.  Accord- 
ingly injiiuctiooa  Iwd  Ireen  Kranied 
HKoinat  the  piracy  nf  the  Duiiciait, 
of  8will'i)  MiscellaiiitrM,  of  llie  Ucg* 
{tar's  Opcni,  of  tlic  l.ifc  of  George 
Anne  llelhitny,  and  of  other  works  con- 
taiiiiii)jE  pn«satie*  which  if  atrictly  eX- 
HMiitK'd  iiit)t1it  be  ci>ti<iidrrv^>d  vvry  cen- 
sumbie  —  no  one  au^ttvating  that  these 
aliouid  be  culled  aa  n  rc|iaat  for  the 
Lord  Chancellor,  or  that  he  ahould  be 
required  to  wa.Hie  his  valuable  time  in 
iryinn  to  tind  them  out,  —  and  all  who 
lliiiught  up'tn  the  subject  Iteiiig  con- 
vinced, that  it'  the  work  (liraCed  were 
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To  defeat  copyright  on  the  ground  that  the  work  is  seditious 
or  liboUoiis  on  the  public,  it  is  not  enough  to  show  that  the 


in  Kny  degree  exc«ptionii1»le,  n  benefit 
waf  c<>nrerr«<l  H|xin  tlio  uomiiiunity  by 
restrHiiiing  tlic  uirciiktinn  of  it,  iriaiend 
of  proclainithK  (o  ull  tlie  wi>rl<l  lh»t  it 
mi^lit  be  publUbed  wiili  iiii[iuEiity,  in 
any  furni,  hiiiI  at  any  |incc'. 

"  But  whKin  a  year  after  Lord 
Eldon'a  Afhpciiiunient  an  Cliani;el1ijr, 
Dr.  Wiiliiili,  lifliur  kiiuwn  rs  IVUt 
Piinlnr,  liavirig  n  ilispuic  willi  hi* 
b(KjkeL-lli?r«  reBjufting  the  mnitructlon 
of  an  n^n^ciiient  lor  publialiing  two 
edition)  n(  Im»  works,  and  these  edi- 
tions living  published, —nt  lie  con- 
tended, conlrary  to  the  flK>^emt'iit, — 
filed  a  bill,  nml  (imyed  an  injiinctiiin 
wliic-b  wim  ^racilud  in  ihi'  flroi  iiistniid-, 
till  ntiBWcr.  Tlie  ilvletidimia  liy  tlieir 
atiswiT  admitted  tbal  llK'y  lind  pub- 
liahed  in  one  uf  tliote  eilicioiii  some  of 
tbu  plnintilt't  wc»rks  roHtrory  to  the 
agreemeDt.  and  as  [u  tliat  edition  tliere- 
for«  tliey  submitted.  Willi  renpetrt  tn 
ibe  uttivr  eiiiiimi  tticy  inRivled  that 
tikt-y  wi'rt-  }()«iitieil  by  Ilie  aKn-eniL-nC. 
The  plendinij;  lit  iKh  bur  beiiiji;  finiabetl, 
tlie  cuntluc't  of  llie  loonl  (.'linn».'lkir 
appt-ara  tii  nu*.  X  l.'orltv■^»,  lu  be  moot 
exirmordinitry  and  iimu-connlible.  No 
charge  it  miidc  by  buswit  or  nftidnvil, 
or  fiRi  nice  statement,  that  the  nork 
in  queilion  vontaiii«d  »iiy  thing  exti-p- 
tiunabk',  and  llio  jitilge  had  do  judicial 
Icnowk-dKe  of  its  cMLiCeiitS,  nar  was  he 
(oh  far  «!•  I  (-an  dixedver)  juilirially 
uallvd  upun  lufurcu  aityu[iiiiiiun  npon  il> 
merit*,  foril  wu  at  any  rate  to  bv  prc- 
■umed  lobe  innocent.  liuihe.privaiely 
knowing  (bat  Tiniotliy  VVtilcuii  waa 
Peler  l'i[idjir,MiiU  thni  i'elpr  I'iniJar  Iwd 
wrillfii  soiMi>  rtlinlit  verses  n-apectirig 
Ilia  '  rtiya)  maiter.' — niwin  llu*  iiuiliur- 
iiy  of  a  ni»i  jtriHt  diclmn  of  l/iirtl  Chief 
Jaatii-e  Kyre  at  the  tr:al  nf  Dr.  IVienl- 
loy  agniiiKL  the  hundri-d  for  tlie  I'lihju 
n{  hts  fiiniitiire  and  Inxiks  bnrni  in  the 
Birmingham  riut».  — '  itiiit  If  any  of 
the  biKika  were  sediiiuus,  the  [ilainiifl 
waa  not  entitled  to  rt*cnt-<T  fur  tlicni,' 
—  of  his  own  mere  nmtinti  refiinfd  In 
decree  an  injunclioit  ur  an  aix-ounl  of 
profits,  even  witli  rvtpect  to  thai  edi- 


tion as  to  which  there  was  a  Rubmis- 
sion  in  tlio  antwer,  saying,  — '  It  is  tlw 
duty  of  the  court  to  linow  whether  an 
Hctiiin  at  law  would  Lie  ;  for  if  not,  the 
cotirl  onghl  not  to  give  an  account  of 
unhalloned  profits  of  libL-Hoiu  publica* 
tioiis-  .\t  present,  I  am  in  total  igno* 
ranee  of  Hie  nntiin*  nf  ihia  work,  and 
whether  the  plninlifTcan  liavo  a  prop- 
erty  in  it  or  not.'  Atler  showing  how 
wicli  n'!>p(?<.'t  to  the  di^pated  edition 
there  must  be  an  action,  Iw  continued  : 
'  llul  erev.  as  to  the  other  edition,  be- 
fore I  uiihold  any  injunction.  I  will  we 
these  |>ublicnliona  and  determine  upon 
tlie  n«tare  of  them ;  wlu-llier  there  la 
qntstion  enongb  to  send  to  law  as  to 
the  properly  in  those  copies ;  for  if 
not,  1  will  not  act  upon  the  submiutoo 
in  the  answer.  If  ii[>oti  Inspection  tho 
work  appeara  innocent.  I  will  act  upon 
that  ftubminnion  ;  if  criminal.  I  will  not 
acTt  at  iill ,  mid  if  doulitfuJ,  I  will  send 
that  (juestion  to  law.'  As  lo  the  dis- 
puted edition,  the  injunction  waa  Terjr 
propiTly  <ttB8olvi>ii  ;  but  nt  to  the  other 
edttiuii.  contrary  in  my  o[4nion  to  all 
pniprii-ty,  an  urder  wan  made  to  dis- 
solve ibc  injunction,  unli-^s  in  a  week 
the  books  sliotiLd  b^-  bn>uglit  into  court 
for  the  perusal  of  the  Lord  Chan- 
cellor. 

"  Such  la  tlio  foundation  of  the 
FJdnnian  d<K.*(notf,  that  the  Judge  be- 
fon:  gran[ing  an  injunction  againvt  lit- 
erary piracy  is  hiitisi'lf  ^-r  mmi  mcJu  to 
read  through  the  whole  of  Ibe  work, 
tliat  he  miiy  see  whether  it  coatalni 
any  thing  which  in  his  opinion  may 
jHiMHilily  bo  construed  into  a  libel  — 
a  dorlrine  whicti  mu»t  apply  equally 
to  an  cni-ycloiHedia  of  fifty  fulma  as 
to  a  collecliuu  of  fugitlvo  puvtua  In 
line  duodecimo.  I  know  not  whether 
there  iM«y  be  a  reference  to  the  master 
lu  reptirt  on  the  uliaraiier  of  the  work, 
but  one  master  may  b«  wholly  iasuBi- 
cicnt  lor  tlie  undertaking :  and  at  any 
rate  in  analogy  lo  the  proceeding  upon 
a  (jih-stion  of  title  he  CQUSt  b«  allowed 
(■>  aratl  himself  of  thfl  opinions  of 
divines,  phllunophert,  and   politicia 
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faicts  set  forth  or  the  opinions  exprcssed  ai-e  merely  ohjectiou- 

nble  or  ohnoxious,  that  public  tnensureA  or  men  in  thoir  piiblio 

(capacity  are  censured,  satirized,  or  ridicuhul.     Tlie  puldication 

must  be  Buch  as  justly  to  cause  or  to  threaten  a  breach  of  the 

peace,  or  to  interfere  with  the  functions  of  the  goTarnmont,  or 

in   some  way  to  work   positive  harm   to  the  Comitioinvealth. 

^—  Then  is  shown  an  injury  to  society  which  comes  within  the 

^P  cogiiizanoe  of  the  law.     In   the    United   States,  the   largest 

freedom  of  speech  and  of  the  press  consistent  with  the  public 

welfare  is  allowed  and  guaranteed.     Until   that  privilege  Is 

Justly  forfeited  by  its  abuse,  no  one  is  held  amenable  to  Uie 

laws  for  the  punishment  of  sedition  and  libel  on  the  puldic. 

The  same  eiiltglitened  liberality  should  govern  iu  determining 

1^     rights  of  literary  pro|)erty. 

^p  Tliere  is  no  reported  case  in  which  lias  been  expressly  Cott- 
le sidered  the  ijuestion  of  copyright  in  a  publication  wliich  is  a 
^^  libel  on  an  individual,  but  nut  directly  on  the  public.  But,  in 
^P  law,  a  libellous  attack  on  a  citizen  is  looked  upon  as  an  olfenco 
'^  against  society,  and  one  which,  in  the  absence  of  legal  remedies 
^_  for  redress,  would  lead  to  a  breach  of  the  peace.  On  this 
^P  titeory,  and  on  the  ground  that,  to  publish  a  libel  is  a  violation 
of  the  law,  the  courts  may  refuse  protection  to  a  publication  in 

Iwhirh  an  individual,  though  uot  tlic  public  expressly,  is  grossly 
libelled. 


ImMOBAL   PnODCCTIONS. 


The  protection  of  the  law  will  not  be  extended  to  a  pub* 
lication  which  is  obscene,  or  has  a  positive  immoral  ten- 
dency. In  Stockdale  i'.  Onwhyn,the  plaintiff  claimed  damages 
for  the  unauthorized  publication  of  tho  Memoirs  of  llarriette 

■nd  rzoeptluntt  amy  l»c  lakvn  to  liU 
report  to  be  iryuciJ  b«[on*  the  court. 
Morr  mutouniling  it  ii  thit  in  ttiii  <-«« 
lite  Lord  CharKX'llur,  pnifosvititr  '  tuml 
IpKrnUice  of  llif^  nature  »(  llie  niirk,' 
•Iiuuld.  «itl)out  ^ny  iinpeiiclimerit  of 
it,  luirc  inipo*c<l  upou  himtvlf  tlio 
oeoeMitjr  of  reading  tlie  wliul*  of  it 
before  granting  the  injunction.  Tli« 
bill  and  ancwrr  iilioit^  it  lo  have  lieen 
imtiird  anil  |(ubli»)ifil  at  lout  liicytarM 
—  diiHni:  ihe  prater  part  of  wliii-h  liu 
hKd  hiinteU  filled  the  office  of  AUor- 


iioy-Cvni'Mi],  «o  lliai  if  it  were  llbullous 
it  would  hiivt)  been  hit  duty  lo  prose- 
cute it.  For  my  own  part  I  aiiinoC 
hv\\t  lUiiiiei'linK  tliat  lie  wns  well  ac- 
qtiainti-il  with  ita  cniilviit*.  —  ihnt  IKtt* 
withtlandini;  his  propensity  to  proiie- 
cule  Iil>el>,  lie  had  been  nfmid  to  I>rin){ 
the  autlior  before  a  jury,  and  that  he 
now  thuughl  it  a  more  coDVfnient 
caurso  to  unite  in  hia  own  p«r>oii  tb« 
fuiicliimft  of  proHeciitor  and  of  jmlge." 
10  Livea  vt  llio  ChanLx-llors  (0th  l^ig- 
Udhed.).2M. 
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Wil^toii,  which  j>rofc8sed  to  be  a  liistoiT'  of  the  amours  of  a 
courtesan,  and  contained  **  in  some  parts  mottcr  highly  indecent, 
and  in  others  matter  of  a  ttlandd'ouH  nature  nimn  (lerKong  named 
ill  the  wurk."  It  was  lield  that  the  publication  of  Buch  a  bouk 
vosan  olVcncc  af^alnst  the  law,  and  therefore  the  plaintiff  could 
have  nn  prui>erty  in  it.^  The  same  doctrine  wa»  applied  in  a 
recent  American  case,  wherein  the  court  decided  that  the 
dramatie  Hjiectaiile  called  the  filack  Crook  was  not  entitled  to 
protection,  on  the  jfround  that  it  "  only  attracts  attention  as  it 
panders  to  a  prnriemt  ciiriosity  or  an  obscene  imagination  by 
very  questionable  exbibitiuna  and  attitudes  of  the  female  per- 
8on."*  Where  it  was  contended  that  cards  for  playing  were 
not  entitled  to  protection,  because  they  are  often  used,  for 
uiiluwful  purposes,  Mr.  Justice  Shepley  said :  **  Courts  of 
justice  will  not  lend  their  aid  to  protect  the  authors  of  immoral 


1  &  Bum.  &  Cr.  173.  "I  am  ver- 
Itan,"  •Aid  CliiKf  Jii8tii«  AbLiutt,  "  nu 
Imw^iT  <:an  tuy  Clint  lUu  enle  of  each 
cop/  of  Uiis  work  19  ni>t  nn  «(Tt*nce 
a]{aLn*l  ihe  Uw.  How  lltc-n  ciiD  wi*  hold 
)h«l  liy  Clii*  ItrsI  pithlicftiinn  nf  such  n 
work,  a  riijlil  nf  m-tii^n  i-jiti  bv  {{ivcu 
ngaiuBt  aiij  pcTBOii  w)iu  aftvrwanJa 
publUliM  it  J  it  ii  sniij  thni  there  U 
no  d«cUlon  of  a  court  of  law  AgHimii 
tile  iiluiiitifT'fl  ulxlni.  But  upon  tlie 
plttincal  priiiuiplea  (if  llie  tiiniman  law, 
(ouiiiU-il  Its  it  (B,  wlH?r(!  Iliere  are  no 
nulliurilLi>»,  upiiri  oonimon  »*iik(;  ami 
jii»ilcc,  iliii  action  cannnt  bs  maitw 
taiiic<l-  li  wouli]  be  a  dlap-acii  to  the 
cuiiimon  Inw  could  a  doulit  bt  etilcr 
tniiied  Dpnii  llic  mliject ;  but  I  tliink 
tlittt  tw)  iliiuht  van  be  pniertainnl,  anil 
1  wiuit  iii>  Kulliorily  for  [troitou'K'iit^ 
■ucli  A  judicial  upiriluii." 

In  I'oplett  1-.  KioL-kdalc.  Uyan  & 
M.  M7,  It  waa  lielf]  that  tlio  printer 
wnt  mu  fiililii»l  to  n>c;i)ver  nioiivy 
tluv  rruiii  ilie  publiHlt«r  for  printing 
tliM  bixtk-  In  n  cni<o  before  Vice- 
Clwncttlfir  Leach,  in  IMS.  an  injunc- 
tion wIjiuIl  Itad  been  oblained  to 
reitmtn  tliQ  piiblicnlion  of  u  pinitcd 
edition  of  n  part  ut  Dim  Junn  wns  dU- 
•olrvd;  but  ttie  ilefemlaiit  war  ordered 
to  keep  an  account.     Jac  474,  iioiv. 

In    Fores    v.  Jolines,    4    Kap.    97, 


it  wait  1i4>ld  lliac  tlie  (lefendnnt  who 
had  ^ivi-n  an  nnW  to  tlic  plaintiff 
Tor  "all  the  earicalurv  print*  tUut  had 
over  been  jiubliwhed  '*  wag  not  bound 
to  r«ceivo  thoH  whlvb  wen  Itnnionl 
or  oliacene. 

'  Mmrlinctti  r.  Maguiiv,  1  Deajiy, 
216.  "CoDifresB,"  briiI  Ik-ady.  J.,  "is 
not  empowered  b/  the  Canititution  lo 
pnis  UwH  fur  ttie  protection  or  bent-fit  uf 
autliors  and  [nventoiia,  vxci'pt  <u  a 
■ncana  of  promotiiiK  the  pro}fneu  of 
'  Hcicnci-  and  u»efiiL  aria.'  For  tins 
reason  an  invention  expressly  ileaigtied 
to  fai-'diute  the  commistion  ot  crime, 
AS  murder,  burglary,  forger/  or  cduo- 
terlieicing,  liowerer  novi-l  ur  iiigetiioui, 
could  not  be  paienieil.  So  with  a 
draniatic  eonipiHilion  wtiit^li  ut  grttntf 
indecent,  and  calculated  lo  corrupt  tbe 
tnoralB  of  t^ie  i>eople.  The  exiiibilion 
of  audi  n  driinia  neitlwr  proinolet  die 
pro^reM  of  science  or  lueful  Arts,  but 
tlie  ciintrar.r.  Tlie  Consiiluiion  doe* 
not  nuliiurize  tiie  protection  of  toch 
produL-iicins,  and  it  is  not  to  be  pr^ 
sumeil  that  Congress  intended  to  go 
lii.-_V'iiii1  itx  power  in  tbiii  rvopect  lo 
sccurp  their  authors  mid  iuveitt'irs  Die 
exclusive  ri(tb(  to  ihe  use  of  ibi-ni." 
Ihtd-  i'iS.  Hee  also  Keene  r.  Kiinkill, 
16  Gray  (K!  Maw.).  MS;  Shook  t. 
Ualy.  4U  How.  I'r.  8611. 
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rorks.  But,  where  tliere  is  nothing  immoral  or  improper  in 
(lie  priuU  thcmsclrca,  Clic  fact  that  they  may  be  uaed  hy  [>er- 
8on8  to  rioiatc  the  laws  against  ^mltling  docs  not  of  itself 
deprive  them  uf  the  protection  of  the  law.  To  do  this,  it  must 
appear  either  that  there  is  something  innuoral,  pernicious,  or 
iudecent  in  the  thinj^  per  ee,  or  that  they  are  incapable  of  any 
use  except  in  connection  vith  some  illcf^al  or  immoral  act.  It 
is  not  contended  that  the  playing  cards  of  the  complainant  are 
subject  to  citlier  of  these  iniputalions." '  Wlietlun"  tlie  work 
in  controversy  is  positively  indecent,  or  has  an  olijcclioitablc, 
immoral  tendency,  will  be  in  some  cases  a  question  on  which 
Tell-uieatiing  persons  may  honestly  difler.  But,  when  ihe  fact 
is  found  that  the  pntjlication  in  this  respect  is  obnoxious  to 
society,  it  is  not  a  proper  subject  of  copyright. 

Blasphemous  Publications. 

Oreat  Britais.  —  BlaHphemoiis  writings  cannot  be  the  sntiject 
of  copyright,  because  blasphcuiy  is  a  crime  against  society, 
punishable  by  law.  But  what  is  blasphemy,  and  what  liberty 
an  author  may  exercise  in  treating  religious  subjcutn,  without 
forfeiting  the  right  to  protection  for  his  literary  property, 
are  questions  not  decisively  or  satisfactorily  aiiswerttd  by 
tbe  decisions.  The  doctriuo  that  no  work  injuriouH  to  re- 
ligion is  entitled  to  protection  was  advanced  by  Lord  Ehlon, 
and  rcata  on  two  equity  decisions  pronounced  by  him  in  1822. 
When  application  was  made  to  i-estrain  the  publication  of 
a  pirated  edition  of  Ityrou's  Cain,  tlio  Chancellor  doubted 
whether  the  poem  was  not '' intended  to  vilify  and  bring  into 
discredit  that  jwrtion  of  Scripture  history  to  whioli  it  relates," 
and  refused  llic  tnjuncliou  until  it  sliould  be  shown  that  au 
action  at  law  could  be  maintained.^    On  similar  grounds,  the 


1  RiatADl^on  V.  Mitlcr,  3  L.  &  Eq. 
H«porler,  fiU- 

»  Marrnjr  r.  Benbow,  6  I'elervd. 
AW.  &66.  "  Now  t)ii»  publicKlioii," 
Mill  I^irtl  Klilon,  "if  It  U  one  iuiend(>U 
(u  Tjlif/  iiiitl  brin){  into  dittr^dit  thnt 
portioti  of  Scri|iturfbi*Cury  in  vrliidL  it 
relate*,  ti  ■  piitriicHti'ni,  witli  nrriTi-ncC 
to  wliidi,  U  llie  principles  utt  witicli 
Uutoue  It  Warwick  (Hr.  PrieBtley'i 
eaw)  wai  decitled,  be  Jiut  priaclpWs  of 


law,  the  [(i»rly  couM  not  rooovcr  miy 
>()amBg<.'H  in  resitei-'t  of  n  pinicy  of  it, 
Tbia  court  lm»  nu  criiiiintil  juritUii:- 
tion  ;  it  utnuut  louk  on  Htiy  tbing  iis  Rti 
otlvncc;  but  in  tlio»e  auea  It  only  ail* 
mlni*ler>  justice  fur  tbe  prniietion  of 
tlie  civil  ri^btit  nf  ihnn.'  wliu  p^mseu 
ibem,  in  curisvi|iienci>  of  Wiii]^  nble  to 
mnintiiin  im  iiL'tiun.  Ymi  Imvenlluili-d 
to  Milton's  inmiortal  work  :  il  lUil  bnp- 
pen  In  Um  coursfi  of  list  long  vncatlvo. 
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same  judgti  refused  to  continue  an  iiijuiictioii  against  Uie 
piratical  publieatiou  of  Sir  Willlain  Lawreuce'ft  Lectures  on 
Physiology,  Zotilogy,  and  tlie  Natural  History  of  Man.  TlicM 
lectures  had  been  delivered  by  that  eminent  snrgeon  at  tlie 
College  of  Surgeons,  in  London,  and  by  iiiui  they  were  after- 
ward published.  On  a  motion  to  dissolve  the  ex  parte  injunc* 
tiun  which  had  been  granted  against  the  publicalioii  of  a 
pirated  edition,  the  defendant  pleaded  *'■  that  the  nature  and 


naiongtt  tlie  tcUeitit  juetinita  ohiivia 
ntii:,  I  re»i1  tliat  work  frutn  bp^inntiig 
10  em) :  it  is  th(?r«rDre  qiiile  frp»li  in 
my  inrmory,  and  It  nppi'irs  to  me  ttiut 
tliQ  great  object  of  fta  autltor  wa«  to 
pntmole  (lie  cuaso  of  CIiriMlanky ; 
there  nre,  iindnuihieilly.  ft  RTcnt  mitny 
pAMngcs  ii>  it,  of  vrlitrli,  if  thiit  were 
not  ili  ubjfct.  it  wciuM  lie  rery  iiii- 
projier  ly  law  to  rindit-Hle  the  puWica- 
tion ;  Itiii,  inking  it  nitogollicr,  it  1* 
clear  tliat  clio  object  lud  eflect  were 
not  to  hnng  into  iliarepule,  but  to  pro- 
lootc,  the  rererence  of  our  roMKion. 
Now,  tlic  reni  queatiuii  is,  loulcintc  at 
the  work  before  me,  its  preface,  die 
po«m,  iia  iiiAinier  of  in>ali»ir  tin*  sub- 
ject, pnrtifularl;  with  reicreiice  to  the 
fiill  and  llic  atiinvtiKTil ;  wlielher  il* 
intviil  bu  [iiiioi-t-nt  an  (hnt  nf  (he  otiier 
with  whivU  y«u  linvf  voiiipared  it;  or 
whether  it  be  to  tmduce  and  bring  Into 
discredit  that  pnrt  of  tacred  hintary. 
This  qae«iion  1  have  no  right  (o  try, 
lietmite  it  liaa  been  settleil,  after  grt-at 
ilillcrenee  uf  i>piiiii.iii  amonjic  tht  Icariiitl, 
that  it  is  f or  n  Jury  to  rU-lfrniitie  tlmt 
point;  and  where,  thcrcforir,  a  rcaaona- 
ble  doubt  it  entertained  aa  to  the  <;luu'> 
»eier  of  tlie  work,  (and  it  lit  impnttible 
fur  U)C  to  say  I  have  not  a  doubt,  I 
liiipe  it  ii  a  reasonable  inieK  anut)ier 
Lourae  niUBt  betaken  for  ddeniiititiig 
what  ia  its  true  nature  and  character." 

Ill  cfilicieiiiK  Ixtrd  Rldon's  decision 
in  thia  ut«e,  Lonl  Campbell  aaid  :  — 

"  In  thia  '  mystery,'  which  Ltml 
JeflVey  aayp,  'nboiimla  in  benuiiful 
pa«sagP8.  and  ^liows  more  i>ouer  than 
any  of  the  uuth'ir**  drarnatit'  coiiipoai- 
liona,'  there  are  eendmciit*  rery  much 
to  bo  uondemned  ;  but  ao  there  are  io 


the  apeeclies  of  Paradiae  Lovt,  and  it 
niiut  have  boi'ii  a  ittraii}:e  ov<:iipatioa 
for  a  jnJge  who  for  many  y^-nr*  had 
meddled  with  nothing  more  Imigioa- 
tive  than  an  act  of  i'arlianient,  to  de- 
lerminc  in  what  xenae  the  apeculatioaj 
nf  Adam.  Kve,  Cain,  and  Lucifer  are 
((I  be  understood,  and  whetlier  the 
tendency  of  the  whole  poem  be  favor- 
able or  injiiriou*  to  religion."  10  Lirea 
of  the  ChuiceJIora  [&ih  Kngliah  cd-ji, 
267. 

The  vcrupuloui  duolita  of  Lord  EU 
don  (^>m-eriiinK  the  relittiotit  tendency 
of  Byron't  work  seem  nut  to  havo 
been  aharcd  by  Sir  Walter  Sooii,  who, 
in  accepting  the  de^licatlon  of  Caitl, 
wrote,  in  l&il,  to  the  publisher.  Mr. 
John  Murray  :  "  I  ai:e<-pt  witti  feelings 
of  great  idihgntiun  the  llattcring  pra> 
poaal  of  Lord  Byron  to  prefix  my  name 
to  the  very  grand  and  tremendoua 
drama  of  Cain.  I  may  be  partial  to  it. 
and  you  will  allow  I  have  caiiM ;  but 
I  do  not  know  that  bia  tnusu  baa  over 
taken  rd  lufty  a  t)i]{ht  amid  )ier  furtnef 
•onrii)^«.  He  ha*  certainly  inatched 
Milton  on  hi>  own  ground.  $t>nie  part 
of  the  lauiptagc  ia  bold,  and  may  shock 
one  cla»>  of  readers,  whoae  to«>e  will 
be  adopted  by  oiUort  oui  of  afTeeia- 
tion  or  envy.  But  then  they  muat  ton- 
demn  the  faradiee  Lo.it,  if  they  have  « 
mind  to  bo  cun»iatent.  The  fleiid-lika 
reaaoning  and  bold  blatphemy  of  ths 
fiend  and  uf  hia  pupil  lead  exactly  to 
the  fKilnt  which  wia  to  be  expected, 
the  (^-iimniiMina  of  the  first  murder 
and  the  ruin  and  despair  of  the  p«r- 
|>etraior."  6  Loukhart'a  Lif^  of  Sir 
Waller  Scott  (LO  vola..  Edinburgh], 
424. 
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^ncral  tendency  of  the  work  iu  question  were  snuli  that  it 

oould  not  \)e  the  suhject  of  copyright,"  and  referred  t*)  passages 

ill  it  which  were  claimed  to  be  "  hostile  to  natural  and  revealed 

religion,  and  impugned  tlie  doctrines  of  the  iiumatcrinlity  and 

immortality  of  tlie  soul.'*     For  the  plaintifT,  it  was  claimed 

(hat  the  passaj^es  did  not  liear  this  construction.     In  passing 

judgment,  Lord  Eldoii  said  :  "  Looking  at  the  general  tenor 

of  the  work,  and  at  many  particulars  of  it,  recollecting  that 

the   immortality  of  the  soul   is  one  of  the    doctrines  of  the 

Scriptures,  considering  that  the  law  does  not  give  protection  to 

tliose  who  contradict  the  Scriptures,  and  entertaining  a  doubt, 

I  think  a  rational  douht,  whetlier  this  book  does  not  violate 

that  law,  1  cannot  continue  the  injunction."* 

If  the  doctrine  propounded  hy  Lord  Eldon,  more  than  half 
a  century  ago,  shall  be  followed  hy  the  Englisli  courts  of  to- 
day, prutectiun  will  be  refused  to  all  pui)lLcatiou8  in  which  arc 
denied  the  fundamental  principles  of  the  Bible :  as  the  existence 
of  tlie  Deity,  the  Divinity  of  Clirist,  the  inspiration  of  the 
Scriptures,  the  immortality  of  the  soul,  and  even  less  im|:>or- 
tant  truths.  The  fpiestiun,  huwcTcr,  has  not  since  been  adjudi- 
cated in  any  reported  copyright  case.  Wlietlier  the  court,  when 
again  called  upon  to  declare  the  law,  will  adopt  the  narrow 
theories  of  Lord  Kldun.  or  will  proclaim   a  better   and    more 


)  L«WTenc«  t*.  Smith,  Jac.  471. 

"I  take  it  for  gnntfil,"  tdid  the 
Lord  Cliancellor,  "  tliitt  when  tti^  mo- 
tiou  fcir  llie  ttijunt:tiun  wan  niiirle,  !t 
WM  openr<l  a«  quili-  at  C(iur*c ;  nikthinp; 
pp[>t>«bljr  wnM  tiui\  M  ttj  the  t(<^'"C">' 
nature  ol  llie  work,  or  uf  mny  part  uf 
ii;  for  we  mutt  look  not  only  nl  the 
g«Der«l  tanor,  bat  at  the  diRvretit 
pATta ;  and  ihc  quesllt>n  is  to  be  d»- 
cidetl.  not  iiMn>l;  bf  tevU\^  whftt  is 
•■III  or  nialeriiliain,  of  the  iinmitrtnlil^r 
of  the  aoul.  auti  uf  itw  Scripture*,  but 
by  looking  Ht  the  diOervot  (*<»'(■  a"<I 
inquirinif  whether  tht^re  be  any  wliich 
il(-n/  or  which  Aiipi-ar  to  ik-njr  the 
troth  of  Scripturv,  or  whk-h  niise  a 
fair  qneilion  fur  a  court  uf  Inw  to  tie- 
termtne  wlteitwr  they  do  or  do  not 
deny  It-  .  ■  .  But  if  1  f(>o1  a  railuiiul 
duubt  whether  an  action  would  lie,  it 
will  not  bs  Dcoeaaarj  to  go  into  the 


ground)  of  that   doubt :  it  might  per- 
liap*  prejudice  tlio  trial  if  I  did  " 

Till*  i]oL'trin>i}  here  applied  hy  Lord 
EMan  was  Eiiri-»hi*diiwed  in  I7'2ii  by 
jMnl  Cliani-c'ltihr  MHL:c1esfield,  who  in 
gTHtiliti^  All  irjiinctiuii  lo  reMmiii  Ihi* 
pHliliauion  of  u  piratical  Kniflifh  tmiii. 
Utioii  of  Uuniett'a  Arct'iK^ogia  V!,it- 
osnpiiica,  on  the  ground  that  wldle  the 
original  "contained  fliriui}:i-  notliina  in- 
tended ly  (he  author  lo  lie  i-orcealeJ 
from  the  vul)jar  in  the  Latin  hingitjtge, 
in  whicli  language  it  could  not  do 
muc:h  hurt,"  the  di»«' mi  nation  of  it* 
di}i;trinefi  in  Kn^lish  uoiiM  lie  liiiniifiil 
In  rvligiim.  ttnid  tliitl  lie  "  hxjked  u[K>n 
it  tliHt  this  L-ourl  liad  a  supt-rintundfiicy 
overall  hnoki).  And  itiiithl  in  Jt  minininry 
way  reMmin  the  priming  i>r  publUliing 
any  that  conlAiiivd  rellcclions  on  rciig- 
ion  or  mornlily."  lluniett  v.  Cl»tt- 
wowl,  2  Merir'  441. 
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liberal  doctrine^  and,  if  so,  what  odraiicc  toward  a  wise  tolei^ 
aiice  will  Ije  made,  is  a  matter  of  conjecliire.  There  is  no 
good  reason  why  even  in  England,  where  religion  ia  still  jeal- 
ously guarded  by  intolerant  actit,  wtiit-h  have  too  long  raniained 
ill  force,  llio  protection  of  the  law  should  he  denied  to  puhlica- 
tiojiw  ill  which  the  acn^epted  truths  »f  (Christianity  nre  doubled, 
or  dc>nitr'ii,  with  moderation  and  sincerity,  and  without  injury 
to  j)uhlic  morals.  ^H 

But  it  is  not  probahlo  that  the  English  courts  will  yet  go  bo 
far  as  to  protect  a  work  in  which  is  expressly  denied,  however 
teui|>crately  or  couscieiitiously,  the  fundamental  principles  of 
religion.  The  laws  of  Englnnd  relating  to  blasphemy  and 
other  offences  against  religion  are  stringent.  A  statute  of  the 
seventeenth  century  still  subjects  to  punishment  *' any  pei^on 
or  persons  having  been  educated  in  or  at  any  time  having 
made  pi'ofession  of  the  Christian  religion  within  this  realm'* 
who  "shal  assert  or  uiainlain  there  ara  more  gods  than  one 
or  shal  deny  the  Christian  religion  to  be  true  or  the  Holy 
Scriptures  of  the  Old  and  New  Testament  to  be  of  divine 
authority."  J 

Although  lliia  statute,  as  far  at  least  as  the  enforcement 
of  its  penaltica  is  concerned,  is  practically  obsolete,  its  Bpirit 
is  to  be  found  in  the  still  prevalent  commou-law  doctrines 
which  have  been  afiinued  by  the  courts.  In  the  cases  that 
have  arisen,  the  wri>ngHioer  has  been  held  to  have  made  wan- 
ton aniJ  impious  attacks  on  religion  or  Christianity,  and  agaiust 
these  acts  the  law  has  been  conHtr«e<i  with  vigor.  Whether 
the  same  or  a  dilfcrent  rule  is  applicable  in  cases  of  tcm|>crate 
expression  of  honest  i-eligious  disbelief  has  not  been  directly 
adjudicated  or  considered  by  the  courts.  Nor  ('un  it  be  deter- 
mined with  certainty  what  freedom,  consistent  with  the  deci- 
sions liereti>rore  rendered,  a  conscientions  disbeliever  may 
lawfully  exercise  in  sobeHy  promulgating  views  linstile  to  the 
accepted  teachings  of  the  Bible.  In  theory,  malice  and  a 
wantun  manner  are  essential  to  blasphemy.  But  there  ia  little' 
iu  the  reported  cases  to  show  that  impious  motives  and  man- 
lier will  not  be  presumed  as  a  matter  uT  course,  where  views 

1  t  Will.  III.  c  35.  pRHoI  ia  1009,    r\rvn  u  0  4  10  Will.  III.  c.  82,  in  Bu 
2  Reviled  Sutuiea,  72.     TUU  act  ia    buil'a  SututM  it  Lirg«. 
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nntagoiiistic  to  religion  are  promulgated.  lu  oilier  words,  if 
iIh!  lariiigent  ductrineH  of  tlie  early  de(M»iona  nUaW  lie  slill 
ftflltfwed,  it  will  probably  be  a  rare  case  in  wliich  llic  rigor  of 
Uk  Uv  agaiiiBt  a  disbeliever  will  Ik;  overcome  by  tlte  sincerity 
villi  wliich  Ilia  convicliuiis  are  held,  ur  tlie  modeiation  with 
wliicli  they  arc  ex|)re»8cd.  Hut  there  is  little  doubt  that  in 
IKoal  actions  for  blasphemy  more  liberal  views  will  now  govern 
the  oourta,  and  that  the  presence  or  the  absence  of  express 
mliie  and  a  wanton  manner  will  be  a  controlling  inquiry  in 
(itfU-riuiiiing  the  law.^ 


'  Tlie  lenilinp  En^litli  deciBionB  re- 
Ulidt:  In  blitijilH'my  may  be  fimnU  in 
^ttikir'ilAw  (if  Slauili>raii(l  Libel  |4ch 
fi.h  Fiilkflnl ;  Wooil'i  Am,  ed.),  anJ 
Tbt  Uw  rtlKtinit  In  tVorka  of  I.iter*- 
Unajiil  Arl.  I<^  Slmrtt  ( I,mii)i>n,  1871 ). 
Mr  Siitfkie'i  liliernl  itnlcnK-nt  uf 
the  U«,  liowerer  «)c)fnlrle  and  iounJ 
bthmr^U  maybe.la  lianlly  siutalnvd 
b;ih*ilcd(kHU.     HoHAjrii :  — 

"ThcTf  are  no  quo»tli)Bi«  of   more 

ftlPWfind  awful  iiilcrt-dt  ihari  tliow 

*lin:}i  mncorn  ilie  rvlaiioiia  Wtween 

>l<t  Creator  anil  tlie  beings  of  lib  cnM,- 

^'.  and  allhou^)),   aa   a   mailer  of 

'Knfion  and  pruiteni-e,    it  miglit   be 

^Oeriu  Icavu  the  ditcUMioii  uf  eticli 

■••iuti  to  thnse  who,  from  their  cdu- 

niion  and  hnbiu,  are  moit  likely  lo 

'■(Bi  comet  conclutiona,  yet  [i  cnnnot 

Wdoabl»d  ibat  any  man  liHa  a  ri^lic. 

Dot  merely   tu  jtid{^  for    httiieelf   on 

*oeh  aubjecU,  but  alao  lefEnUy  Biwuk- 

iOg  lo  |)iibliah    li[«   ofiinion*    fur    the 

bwpfii  orolliert.     When  Iconied  and 

tciUt  men  enter  upon  tliese    diJM:u»- 

liofM  wiih  lucb  laodnble  molirei,  their 

trry  vnnlrorenies,  even  vrbere  one  of 

the   autJigonbiU   muat    nei:M»nrily   be 

Dittlaken.  BO  far  from  (n'odueing  mia- 

chief,   mutt  in  ^lu-ral    tend    lo    tlio 

idTanceoient  i>f  trutli,  and  tite  vitiib- 

Itihtnrtit  of  religion  on  tlie  Srniesl  and 

moat    »tsbl«    foundatioiu.     T1h>  very 

atMiirdiiy  and    ftdly  of  an    {gimranc 

man,  wlwi  profe«ses  In  teacli  iititl  en. 

ligblen  tb*  rwt  uf  nwnkind.  are  umiHlly 

M  f;rna«  •■  to  render  hU  error*  harnt- 

leaa ;  but,  be  thU  iu  it  may,  the  law 

iutnlvtt*  not  iritb  hit  blunders  ao  lung 


aa  they  are  boneit  one*,  jiuiily  con- 
>iderit)g.  that  aocieiy  are  mure  iIielu 
compensated  fur  the  pnrtiAl  nnd  lim- 
ited miscliietiii  whiuti  may  nriAe  from 
the  miAlMkeii  eiidi-uViirH  of  lionvat  i^ii» 
rancv,  by  c)iv  splendid  advniittigcs 
which  result  to  n.'li)tion  und  to  truth 
from  the  excrtiorw  of  free  nrrt  unfet- 
IcTcd  mimla.  It  ia  ilie  miscliievoua 
abuae  of  thi*  ataiv  of  intellectual  lib- 
erty whicli  calla  fnr  penal  ceniure. 
Hie  Ihw  risltji  nut  tlie  huiie«t  errors, 
but  the  malice  of  mankind.  A  wilful 
intention  to  pervert,  hisult,  and  mis- 
lead otiiera,  liy  meuiis  of  lit.'oiitidUfi  and 
contumelious  nbuse  applied  to  sacred 
subjei^ta,  or  by  wilful  ini»re|iirv>ieiiiR- 
tinms  or  nrtfiil  Bu|ili>istry,  cak-ulnted 
lu  riiiitK-nd  Ute  idciionint  and  unwary, 
IB  the  LTiterion  and  test  of  guilt.  A 
malidous  and  mitcliieroiia  Inienilon, 
or  what  U  (-<iuiirAleni  to  such  an  inten- 
tion, in  law,  as  well  as  moraljt,  —  a 
Biale  of  ajmttiy  and  iivilifli'teiii.-o  in  the 
Inlfrei'K  of  mM'ifiy.  —  is  the  broad 
buundnry  between  right  and  wrong. 
if  it  can  be  collected  from  the  circuni- 
Buncea  of  the  publication,  from  a  dis- 
plny  of  <>fTeii»ive  h>rity,  from  cnnlume- 
lioua  Btid  abusive  exprettalunt  appliud 
to  sacred  persona  or  subjects,  that  the 
design  of  [he  author  was  to  occasiun 
that  miHchief  to  whiub  tkic  matter 
wlikb  he  publishes  iinniudialely  lends, 
to  desrruv  ur  even  to  nenken  meii'i 
sense  nf  reliKtoUH  ir  tnnml  ohjigationa, 
to  insult  thove  who  >>elli'<re  by  casting 
contunieliaiis  abuse  and  ridkule  u[>on 
tlieir  doctrines,  or  to  bring  the  esiab- 
Uilied    religiidi   and   fg^nii   of    norship 
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But  tlio  same  liberality,  liowcver  desirable,  can  hardl;  be 
expected  in  tbe  judicial  treatment  of  civil  questionr*.  As  re- 
cently aa  1867,  it  was  lieW  by  a  court  of  low  in  a  civil  case  to  be 
unlawful  to  deliver  Iccturea  on  such  subjects  oa'^Tlie  Cliar> 
actcr  and  Teachings  of  Christ;  the  former  defective,  the  latter 
misleading:  "  and  "The  Bible  shown  to  be  no  more  inspired 
tlian  any  other  book;  with  a  refutation  of  modern  theories 
thereon."  The  plaintiff  had  contracted  for  the  uae  of  a  public 
hall  in  Liverpool  ia  which  to  deliver  lectures,  and  afterward 
advertised  the  subjects,  when  the  defendant  refused  to  permit 
his  hnll  to  be  used  for  such  [)urposes,  and  an  action  for  breach 
of  contract  followed.  For  the  plainliif,  it  was  contended  that 
'*  the  test  of  blasphemy  lies  rather  in  the  manner  than  the 
matter  of  what  is  said ;  and  the  current  opinion  of  modern 
times  has  been,  that,  to  support  a  prosecution  for  blasphemy, 
there  most  be  a  scurrilous  and  indecent  attack  upou  commoiily 
received  opinions,  or  a  maintenance  of  views  flagrantly  opposed 
to  ordinary  morality."  It  dmis  not  appear  that  the  judf^a 
expressed  any  opinion  on  the  vital  question  here  raised,  except 
that  Sir  George  Bramwell  remarked  that,  whatever  raight  !« 
the  law  in  penal  actions  for  blasphemy,  a  more  strhigent  rule 
should  l>o  applied  in  civil  cases.  The  court  found  that  tlie 
contract  wa.s  for  an  unlawful  pur|K>sc,  and  held  tliat  it  could 
uot  be  enforced.^ 


Into  ilii)fiiice  and  conlempt,  titc  offifitce 
ftgnintt  •4>citit>-  ia  uomplele."  FolkHnl'i 
Starkit',  i).  o'M;  Wood's  ed.  p.  771. 

Mr.  Sliurtt  jiuiily  notet  Clint  the  law 
U  li*rt?  stated  "  willi  «  (Iortcc  of  lilji-r- 
■IHy  whiL-li,  however  iJuiirHbte  it  may 
lie  iu  itaftlf.  the  dvcidi'd  l-hsl-b  vc-ui 
Iiardty  to  wnrnint."  "  It  ii  a  matler 
of  wmK'  ildubr,"  lie  ta-jTs,  "  wln'tli^r  a 
criminal  pn>»(.t:ulioiL  could,  with  tlifi 
tolerant  viewi  now  previiilinp.  be  »uc- 
ce»fiiltr  maintained  for  the  boiM  Jidt 
publkiiliun  n(  oiiinions  •inwrely  and 
conBcionliwulf  cnlertniiicd,  niid  k-ni- 
perntety  cxpremted,  tlinuRls  lioctilv  lu 
the  tlottrines  of  ChrUlianily.  TIw  ac- 
tual dfu-isiona  on  the  Hutycct  do  not 
warrant  a  miin.'  cunfldenl  stalvm«iil; 
aiid  the  )ant;i>ngc  of  ilic  stiituie  I>  it 
10  Will.  ill.  c.  Z-i,  whii'h  !■  aull    in 


force,  hardly  warTHtitarTrn  thi»."  Law 
of  IJtiraturc  niul  Art.  pp.  305.  807. 

'  Th«  question  unilureoii«iJ«ratio«wai 
pnt  directly  to  I^rd  Chief  Jusiic«  Ab> 
bolt  in  I'iift  King  D.Waddington,  1  Barn. 
&  Cr.  ^,  but  waa  not  inswcrvil.  'Hie 
defendant  was  on  trial  fur  having  aaiJ 
ihaf-TeKiia  Chriat  waAsnintpuiiliir,  aim) 
a  inunlerL-r  in  pniK'iidv."  One  of  Uie 
juror*  aikod  whether  a  work  wiikh 
denied  the  divinity  of  tike  Karionr  wis 
Uhellouv.  But  the  Chief  .Iiialice  evn- 
aively  rvplied :  "  A  work  aiH-akinp  of 
Jeaufl  Ciiriac  In  the  lanicuMtn)  uvihI 
in  the  publication  in  questioa  waa  a 
tiliel." 

1  Cownit  V.  Milhiiurn,  Iaw  R«p.  3 
ExL'li.  •iXXi. 

"  It  would  be  a  riolaiion  of  duty." 
said  Kelly,  C.  B.,  "  to  allow  tli«  qu 
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"To  apply  ttiia  illiberal  doctrine  in  determining  the  validity 
of  copyright  in  a  book  is  to  affirui  the  Kldonian  theory.  To 
adopt  that  unsound  theory  now,  is  to  annihilate  tlie  literary 
property  in  not  a  lew  of  the  works  which  are  to  make  tlio 
Victorian  ago  of  iutelle<:tiial  aclilevementa  as  glorious  aa  the 
£liEabethan.^ 

trnited  States.  —  In  this  country  there  is  no  reported  case 
in  which  the  question  of  copyright  in  irreligious  books  has 
been  considered.  But  Ibc  large  freedom  of  inquiry  and  dia- 
cuBsion  allowed  in  religions  matters  is  shown  by  the  construc- 
tion of  the  law  relating  to  blasphemy.  This  law  punishes 
scurrilous  and  impious  attacks  on  the  Christian  religion,  but 
does  not  prohibit  the  dissemination  of  any  opinions  or  beliefs, 
however  extreme,  provided  they  are  conscientiously  entertained, 
U)d  promulgated  witli  propriety.  The  rule  has  been  expressly 
declared,  that  impious  purposes  and  a  wanton  manner  are 
emntial  to  complete  the  otTence ;  and  tliat,  in  the  absence  of 
tliesc,  uot  even  a  denial  of  the  existence  of  Uie  Deity  will 
amount  to  blasphemy.^  In  the  language  of  Chief  Justice  Shaw, 


lion  niinl  to  remAin  in  any  doubt. 
That  quMtion  U.  wlietlier  one  who  hiti 
eooirmctBd  to  tel  roonti  for  a  purpofie 
nucd  in  eeneral  lerau.  an<l  wltu  ativr- 
■&rdfl  iliBixtven  lliat  the;  are  la  be 
Died  for  live  dvtijvry  of  lecturcg  in  sup- 
port of  «  propo*ition  wliicb  ftUt<-»,  with 
iMpeet  to  our  Saviour  and  HI*  leach- 
ing, iliat  tbe  flr«t  ii  defective  and  tbe 
■coad  nii»loadln((,  if  nerorilielr«a 
boiud  to  piTmit  hi«  room*  in  be  used 
tor  tiutl  purp<iBe  in  pursuance  of  llint 
tcncral  contraci.  There  \»  nbumlnnt 
wtlioritj'  for  Mi,vin|f  thai  Cliri»lianity 
it  part  and  parcel  of  tlw  law  of  tlic 
land;  and  thai.  clier«fore,  to  support 
iDii  mainiain  publicly  tt>e  propovitinn 
I  liave  abovt.'  mi^iicioacd  is  a  violalimi 
of  lb*  Brft  principlc«  uf  Ibe  law,  nnd 
oinDOC  bt  doiie  without  btatphemy. 
I  therefore  do  not  heiitatc  to  say  thai 
tlw  dffcDdant  waa  Dot  only  entitled, 
but  wa*  eallnl  on  and  bound  by  the 
law,  to  ivfuae  his  eaiR-tion  lo  llils  UM 
of  Ilia  roomi.  It  is  ooDtpnd^d  IhnLtliis 
wu  not  tb«rral  moilTC  wliivli  actunted 
Ilia  dafcndant,  sad  that  tbe  STidencc 


ihowed  anoiher  and  diflbrent  motive, 
and  that  ilii*  r«ajon  w.u  put  forward 
only  as  an  excuse.  Dut  I  ftai  of  opin- 
ion UiBt,  whatever  may  bave  Iteen  the 
mnlive  nper&linK  on  bia  own  luiiid,  it 
was  open  to  lii:in  by  Inw,  at  Ihe  last 
Dioinetit  bctbrc  Die  rooms  hud  beon 
taken  poweuion  of.  to  refuoe  tliuir  u»e, 
and  to  juflify  that  refnoal  on  the 
ground  that  the  plalntiS'  had  in  fact 
this  purpose  In  view." 

'  "  When  V>r.  Jolinson  and  1  were 
lefl  by  ourselves,"  flays  Boavrell,  "  I 
read  tu  him  my  nok-B  of  the  opinious 
of  our  judget  upon  the  qoesiiooa  of 
llicrar}'  property.  He  did  not  like 
tbi'm  ;  and  sfiii),  '  They  make  me  ihiiik 
of  your  jiidfres  not  with  ihat  respect 
which  1  ehouhl  with  to  do.'  To  the 
argument  of  une  of  them,  thnt  there 
can  be  no  property  in  bUsphemy  or 
nontenfte,  he  answered,  '  Then  your 
roUi-n  nhfC'p  nre  mine!  By  that  role, 
when  a  mau's  boune  fnll*  iinta  (hnay, 
he  muBl  lone  it.'  "  4  I.ifv  of  Ji)hti)ii>n 
(Croker't  e*l..  10  vols,,  London),  4a. 

■  Fcopla  V.  Kugglei,  ti  Johni.  Bep. 
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the  law  **  does  not  prohibit  tho  fullest  inquiry  and  the  freest 
discussion,  for  all  lionent  anil  fair  purpoaeB,  one  of  wliicti  is 
the  discovery  of  truth.  It  admits  the  freest  inquiry  when  the 
real  purpose  is  the  discovery  of  truth,  to  whatever  result  such 
inquiries  may  lead.  It  does  not  prevent  the  simple  and  sin- 
cere avowal  of  a  dinbolier  in  the  existence  and  attributes  of  & 
supreme  intelligent  Being,  upon  suitable  and  proper  occa- 
sions."^ "The  free,  ertual,  and  undisturbed  enjoyment  of 
religi(>M»i  opinion,"  sai^l  Chief  Justice  Kent,  "  whatever  it  may 
be,  aud  free  and  decent  discussions  on  any  religious  subject^ 
are  granted  and  secured  ;  but  to  revile,  with  malicious  and 
blasphcnious  contempt,  tho  religion  professed  by  almost  the 
whole  commimity,  is  an  abuse  of  that  right."*  Mr.  Justice 
Cooley  has  given  expression  to  the  fullowing  sound  views  on 
this  subject:  ^^  But  it  does  not  follow  because  blasphemy  is 
punishable  as  a  crime,  that  therefore  one  is  not  at  Ulterty  to 
dispute  and  argue  against  the  truth  of  the  Ctirisiian  religion, 
or  of  any  accepted  dogma.  Its  *  divine  origin  and  truth '  are  iiofc 
80  far  admitted  in  the  law  as  to  preclude  their  being  contro- 
verted. To  forbid  discussion  on  this  subject,  except  by  the 
various  sects  of  believers,  would  be  to  abridge  the  litterty  of 
speecii  and  of  tho  press  in  a  point  which,  with  many,  would 
bo  regarded  as  most  important  of  all.  Blasphemy  implies 
something  more  than  a  denial  of  any  of  the  truths  of  religion, 
even  of  the  highest  and  most  viljil.  A  bad  motive  must  exist; 
there  must  be  a  wilful  and  malicious  attempt  to  lessen  men's 
reverence  for  the  Peity,  or  for  the  accepted  religion.  But,  out- 
side of  such  wilful  and  malicious  attempt,  there  is  a  broad  fleld 
for  candid  investigation  and  discussion,  which  is  as  much  0[icu 
to  the  Jew  and  the  Maliometan  as  to  the  professors  of  the^ 
Christian  faith."  » 
The  question  now  aris^,  Will  or  should  tho  same  lihcral' 


(V.  T..  2d  e<l.J  225;  Upilenraph  v. 
Coniinonwcaltii.  11  Scrg.  &  H.  (Pi.) 
394;  SlBlH  r.  Clian<ll«r,  'I  HiirHii^ 
(Del.)  668;  Cuttitnon wetillli  v.  Ktiee- 
Und,  20  Pick.  (37  Mass.)  200. 

>  CommonwfftttliL-.  Knee]fitid,<ri;>rri, 
220.  Til  the  uttnt  cam,  Mr.  .Tu»iie« 
Mortnn  «aid  ;  "To  complclp  lliis  of- 
fflDcc  in  m^  jadgioent,  there  must  be 


not  only  a  dcrUI  nt  OoH,  hut  it  matt 
be  ilonc  in  «  manner  hikI  in  language 
juitlj'  oScniive  to  oihcn  uid  nuended 
bjr  a  eniTupt  and  tnnUclous  intent ;  in 
oih^r  worda  it  mnat  be  blii«phemou»1j 
done."     Ibid.  239. 

'  ri-o|ilr  r.  Rugglea,  B  Johns.  Kep. 
(N-Y.  2ded.)228. 

■  Coast.  Lim.  474. 
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doctrines  be  applied  in  determining  questions  of  literary  prop- 
erty t    The  law  for  the  punishment  of  hlasphemy  is  penal,  and 
should  therefore,  it  may  be  urged,  he  conHtmed  with  less  strin- 
gency than  in  civil  cases.     It  may  also  be  arftuod,  that,  because 
the  law  refuses  to  punish  the  authors  of  certain  works  injurious 
to  religion,  it  does  not  follow  that  it  will  protect  their  pmperty 
in  such  works:  that  not  to  treat  the  publication  of  the  objeo 
tionthle  writing  as  an  offence  is  one  thing,  but  to  apply  active 
remedies  for  its  protection  is  another  and  a  dilTerent  matter. 
•Whatever  pIauHil)ility  or  force  there  may  be  in  this  argument, 
'he  distinction  is  not  a  valid  one  to  defeat  the  copyright  in  a 
F**>l)licfttion  which  is  not  blasphemous.    Copyright  confers  prima 
Jo<yie  title  to  pro]ierty  in  a  bcmk,     Tlmt  property  is  entitled  to 
P»X)t«:tion,  and  the  courts  arc  bound  to  give  the  usual  remedies, 
™'>til  a  defect  in  the  title,  or  a  fault  in  the  property,  is  shown. 
^  the  work  api>ear8  on  its  face,  or  is  proved  to  be  blaspliemous, 
****<llou«,  or  seditious,  its  publication  is  unlawful,  because  blas- 
'**»tiny,  m>el,  and  sedition  are  offences  against  the  law,  and  the 
**llior  is  thereby  deprived  of  his  remedies.     If  it  be  immoral, 
*'€  right  of  protection  is  forfeited,  because  immorality  is  re- 
^^rdcd  in  every  civilized  community  as  an   offence   against 
^^^^iety  and  harmful  to  the  public  welfare. 

But  the  temperate  promulgation  uf  sincere  beliefs,  hostile  to 
^  «ie  Christian  religion,  is  not  in  this  country  a  violation  of  any 
■^^w,  and  cannot  justly  bo  regarded  as  injurious  to  morality  or  the 
tkublic  welfare.     To  defeat  the  right  of  property  on  the  ground 
^^f  the  obnoxious  character  of  the  book,  it  must  appear  that 
^ome  positive  law  is  violated,  or  that  the  publication  is  danger- 
T^UB  tu  the  peace  of  the  community,  or  harmful  to  public  morals. 
'I'herc  arc  tliose  who  believe  that  the  disscmiimtion  of  doctrines 
^]08ti1e  to  religion  is  an  act  of  immorality,  and  dangorous  to  llie 
■welfare  of  society.     So,  also,  not  a  few  regard  the  exercise  of 
^  large  freedom  in  political  discnssion  as  damaging  to  the  gov- 
ernment and  baueftil  to  tlie  commonwealth.     But  in  this  coun- 
try the  expression  of  political  opinions,  however  hostile  to  the 
government,  comes  within  the  cogni/ance  of  the  law  only  when 
the  public  peace  and  order  ai-c  thereby  disturLcd  or  tliix-at- 
cned,  or  the  government  exposed  to  peril.     A  like  rule  is 
proper  in  the  case  of  religions  inquiry.   Keligiou  and  morality, 
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irrcligion  and  immorality,  are  not  Bjnonymous  woi-ds.  Disbe- 
lief iu  the  Bible  or  tlio  religious  doctrines  vbicli  it  teaches 
does  not  in  itself  amuuiit  to  immorality  ;  and  the  proper  ex- 
prcsHton  of  that  disbelief  doea  not  justly  interfere  with  the 
public  order  or  undermine  public  morals.  Until  this  tendency 
can  be  eliown  in  a  Utcmry  compoHilion,  its  religious  cliaracler 
is  not  a  proper  subject  of  judicial  inquiry.  Unless  tJie  object 
be  to  ascertain  wlictbcr  the  promulgation  of  views  hostile  to 
religion  amounts  to  blasphemy,  immorality,  or  a  breach  of 
the  public  peace,  tlie  law  can  rightly  take  no  more  cogni- 
zance of  diObrcuces  of  opinion  in  religion  than  in  politics  or 
philosophy  or  political  economy,  or  any  other  department  of 
tliought.' 

In  tlie  absence,  therefore,  of  any  judicial  or  statutory  restric- 
tions on  this  subject,  there  appears  to  be  no  good  reason  why 
valid  copyright  will  not  rest  in  a  publication  in  which  are 
denied  any  or  all  of  the  doctrines  of  the  Bible ;  provided  the 
motives  and  the  manner  of  the  author  be  such  as  not  to 
warrant  the  finding  of  a  case  of  blasphemy,  immorality, 
breach  of  the  peace. 


False  Pretences  as  to  AcTHonsntP. 

The  principle  that  a  Vork   subversive  of  good   order   or 
morality  is  not  a  proper  subject  of  copyright  has  been  ex- 


1  "  U  a  coort  of  equity,"  uyt  Mr. 
Juitiee  Story,  "under  color  of  Iw  gen- 
er;il  MUlliority,  la  to  Hiter  upori  aU  the 
mora],  llimiluKii^ftl,  nH>tiip)iysi(;ii.l  am) 
]>iiliii<:al  in(|iiines,  wliicli  iu  (uisI  time* 
liRve  ijivcn  risv  Iu  su  iiiaiiy  c;oiilnjviT- 
sic«,  mil  in  tliu  fulijrc  amy  wvll  hv 
supposed  to  provoke  mnny  heated  dU- 
CiitistiitiH,  nriil  if  it  b  to  (k'ciilf  ilugniAti- 
cally  up'Jii  tli«  charnuler  and  lienriri^ 
of  iucli  (litcuiwioiit,  and  the  rrjcliU  uf 
author*,  gruwirinc  out  of  Dicni ;  It  ib 
obrious  tliat  nn  nlifloluie  |K>wer  is  con- 
ferred over  til*  (mt)jcr.'i  of  literary 
projwrty,  wliicii  muy  sup  llie  very 
(ouniliitiona  nn  whivh  it  rvsta.  nnd  re- 
tard, if  not  entirely  supprcts,  Uie  means 
of  arriving  at  pliyiical  aa  well  ai  nieta- 


pliyiical  truths.  Thua,  for  example, 
a  juOg«  who  thould  happen  to  beliare, 
tliiLt  the  iininateriality  of  the  aonl,  aa 
wi'lt  oa  il4  Iniinnrtatity,  woa  a  dootrine 
clearly  rv-vealed  in  llie  SL-riiiliirct  (a 
jioinl  u[)ijn  which  very  K-urnod  and 
pious  cuinds  liave  lieon  (pvatly  dirid^d ), 
would  deem  any  work  unte-C.hriitian, 
wliiuli  should  profess  to  deny  tlist 
point,  and  would  r^futie  nn  injunctioa 
to  protect  it.  tio.  a  judge  who  should 
be  a  Trinitarian  might  most  oonscien- 
tioiuly  decide  against  granting  nn  in- 
junction in  favor  of  an  author,  enfurv- 
tttg  Unilarinn  views  i  wlwn  another 
jud^e  of  nppoaite  upintons  might  not 
hesitate  to  grant  it."  2  Eq.  Jar. 
§  988. 
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tended  in  England  to  protect  the  public  against  pnblicntions 
i&sued  under  falne  and  fraud  ulont  representations,  intended 
injuriously  to  deceive  the  buyer.  In  an  action  for  piracy  of  ft 
book  entitled  Evening  Devotions,  from  tlie  German  of  C  0. 
Sturm,  it  was  shown  that  the  work  was  not  a  translation  from 
Sturm,  but  tiiat  it  liad  been  wilfuUy^ud  falsely  represented  to  be 
80,  with  a  view  of  gaining  profits  by  tlic  unwarranted  use  of  tho 
name  of  that  well-known  writer.  The  falseliood  expressed  in 
Uie  title  was  reiterated  at  length  in  the  jircface.  The  court 
characterized  this  proceeding  oa  tho  part  of  the  plaintllT  as  an 
attempt  to  obtain  money  under  false  pretences,  and  held  that 
there  could  be  no  valid  copyright  In  a  work  wlioRe  "  sale 
produces  such  consequences."  Chief  Justice  Tindal,  who 
pronounced  tho  decision,  di-ew  a  distinction  between  tins  case 
and  the  common  one  of  puhlicntions  issued  under  an  assumed 
name,  with  innocent  intent  by  the  author  and  witliout  harm  to 
the  bayer.  In  the  latter  case,  there  is  no  serious  design  on 
the  part  of  the  author  to  deceive  the  buyer,  or  to  acquire 
unlawful  profits  by  false  rcprescutatioti ;  and  it  is  a  matter 
of  intlinbrcucc  to  the  puhlju  whether  the  representation  bo 
real  or  fictitious.  The  copyright  is  not  affected  by  such  inno- 
cent representations.  But,  when  the  public  is  induced  to 
buy  a  hook  in  the  false  belief  that  it  is  the  work  of  a 
vell-kuown  writer,  who  in  fact  has  had  no  part  in  its  pro- 
duction, the  transaction  is  a  fraud  which  will  defeat  the 
copyright.' 


1  Wriitfat  ff.  Talltfi.  1  r.  B.  89S. 
Tlw  Cliief  Jiulice  mH  :  "  Tli«  first 
olMervKlirm,  tli<Mvfun>.  tliat  nris««,  >■, 
tlMt  the  prvHiil  CAM  Ifl  piTfectly  <)i«- 
tinfUifhable  from  tho«e  wliich  have 
bvMi  referrett  to  at  tlie  bar,  of  booki 
of  amuf>*nifrnl  or  initrnctlon  havlnff 
been  ]iiibli»1iet]  ai  translniiunit,  wliilct 
tbc>  hnrvWcn.ia  fact,  origiiiai  work*; 
or  having  been  publltlitkl  un>Icr  au 
aMomod,  instead  of  a  trae  tiame.  Such 
waa  tW  instance  ^vpn  of  The  Ca»tle 
of  ntrnntci  [hy  Waljntlc],  }>ri)l<ei»*ln(i  to 
be  iranilnleil  fmin  the  Itnlinn ;  nni] 
■iich  llie  (.iise  of  innuinerflblc  works 
puMisheO  under  aatunietl  name*  — 
*t^»gt»,  timvela,  faiograpli)',  worlu  of 


flctltin  orrnmanCA,  and  eren  worka  of 
BvictiL^  antl  instruct  inn ;  for,  in  all 
IhvM*  instanixs  the  itiiareprcM'iilation 
!■  innocent  anil  liannlv'*!.  Tlicre  it 
not  fonnil  in  any  one  of  Ilio»o  caiet, 
any  spriouB  dt*!^  on  the  pnrt  of  tha 
lullor  la  lifrceire  the  purctinacr,  or  to 
rnakt  (turn  and  profit  fn)iii  hitn  Ytj  tlie 
fftlwreprcM'ntHlion.  Tlie  purchawr,  for 
any  thin^  tlx't  nppvan  to  the  contnirT', 
would  liave  purctiased  at  the  aatne 
price,  if  tie  )iad  known  that  the  mime 
of  the  author  waa  an  nsKiimt-d,  and  not 
a  gc^niiine  nncno ;  or  had  known  that 
the  Kork  wat  oriKinitl.  am)  not  trans- 
lated. And,  indeed.  In  m'Mt  of  the 
CUM  thai  can  b«  put,  tlw  slaleiuwit  ij 
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Equity  lias  restrained  the  publication  of  a  book  falsely  repi 
seated  to  b«  the  production  of  a  weU-knowu  author.^ 


Originality. 

The  rule  has  been  laid  down  and  uniyersally  recognized,  tbi 
originality  ia  an  essential  attribute  of  copyright  in  a  literal 
composition.  The  words  original  and  originality,  as  used  inl 
the  law  of  copyright,  have  a  most  comprehensive  meaning. 
Very  few.  if  any,  intcllectiml  productions  are  original  in  tli« 
strict  8cnsc  that  the  author  is  the  creator  of  all  that  is  cx-^ 
pressed  in  his  comfjosition.  Knowingly  or  unknowingly,  on* 
writer  bon-owa  fmni  another;  and  in  the  most  original  worl 
of  modern  genins  are  found  thoughts  and  sentiments  aa  old  as 
language  itself.'  Tlie  object  of  the  law  of  copyright  is  to  pro- 
false  pretence* ;  and  at,  not  onlj  tfas 
oriKini't  act  of  jittblinliing  tlie  wtirk, 
but  Die  snlv  of  L-tipira  tuvncli  itiilividual 
purcliKier,  tiilU  within  the  reach  of  the 
Mine  objection,  we  think  the  plaintiff 
vftnnot  b«  cnnsi'dcreil  a»  having  a  valid 
and  flubaisifiiR  coprrigtit  in  the  work, 
the  wilt-  uf  which  pntiiucci  tuch  c»niie- 
qiienWB,  or  tltat  he  ia  capable  of  niaio- 
taining  an  actioa  ia  reapect  of  it*  is- 1 
frinpement.  ■ 

"Th^catea  in  wlticli  a  copyright  hu 
been  held  not  to  flub»iit  where  tlie 
work  is  lubvortive  iif  gaoA  nrtlt-r,  m<v 
FAlit;,  ur  rvl)(iicHi,  du  not,  indi>«d,  bt-ar 
diri-clly  uii  tbv  cnse  before  at;  bat 
tliej  hare  this  analojty  with  the  prea- 
ent  inquiry,  that  they  pror^  that  the 
ruJe  whii:ii  ik-uk-s  the  exialenue  of 
copyriiflit  in  tlioee  cases  it  a  nile  ea* 
InlillHlned  fur  the  benefit  ami  pntlecli<ici 
of  the  public.  And  we  think  tlie  beat 
prutvctiun  that  the  law  can  afford  to 
the  public  againit  luch  a  fraud  lu  that 
laid  open  by  ihi«  plea,  i«,  to  make  th« 
practice  of   it   unjirufltHble   to  it*   au< 

tiior."   Ibid.  am. 

1  Byron  c  Johnitoo.  2  Mori».  29; 
S«eley  r.  Klsiier.  11  Sim.  Wl ;  Ilarte 
ir.  Du  Witt,  1  Cent.  Law  Jour.  ItCO.    See, 
alao  ArchMd  i;.  Swoet.  6  Cat.  A  PJ 
2ly,  trvnti'd  in  Chap.  VH.  1 

'  "  lu  truth,  in  literature,  in  ad^'noe 
and  in  art,"  Mid  Mr.  Joslivc  btot^^ 


Dot  calcnUted  in  Ita  nature  to  deceive 
any  nnv,  but  is  seen,  upon  t)ie  rery 
first  giufiict.',  to  be  plainly  anil  nmni- 
featly  fictitious.  In  tiiose  caaea,  there- 
fore, it  waa  perfectly  Inditltrent  to  the 
public,  wbech«r  the  rc|>resentation  was 
true  or  not ;  and,  in  all  pnibabilily, 
tlie  book  would  have  obtained  an  eqii«l 
lalc,  whetlivr  it  was  a  iranslntion  or 
an  original,  whether  the  name  of  the 
author  WRB  asiumed  or  trcnuine. 

"  But,  in  the  case  before  ur,  no  nite 
of  thaae  obaerrationf  will  apply.  Tlie 
fiu!ta  stated  in  th«  pka  iinpon  a  sfriuns 
deaign  on  the  part  E>f  the  plaintiff  to 
impose  on  the  crt-dulily  of  i-adi  piir- 
cTiaavr^  by  flxinj;  u^Nin  the  name  of  an 
author  who  once  had  a  real  existence, 
and  who  possessed  a  large  share  of 
weight  and  estimation  in  the  opinion 
of  the  public.  The  object  of  the  plain- 
tiff is,  not  merely  to  cimceal  the  nnnu- 
of  the  genuine  author,  am)  to  publish 
opinions  to  the  wurEd  under  an  iniH>- 
cent  diiKUive;  but  to  deceive  the  pub- 
lic, by  itiduciiig  them  to  Im-lieve.  tbal 
the  work  is  tJie  original  work  of  the 
author  whom  be  niime*.  when  he  him* 
aotf  knows  it  nut  lu  ha  so,  to  obtain 
Iroin  iho  purcliaser  a  greater  price 
than  he  would  otherwise  obtain.  The 
trauvartiun,  tlifrefore,  ranftfs  itnelf 
undiT  the  head  of  m'mrn  fulti,  Tlie 
f  obliilier  teek*  lo  obuun  looocy  aoder 
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mote  learning  and  useful  knowledge  by  protecting  the  ft-uits  of 
intellectual  activity.  Almoat  every  produot  of  iiidcficndent 
Jil^rary  lalwr  Is  a  proper  subject  of  copyright ;  and,  Ut  he 
entitled  to  protection,  the  author  has  airaply  to  show  ttuiucthing 
material  and  valuable  produced  by  himself,  and  not  copied 
from  the  protected  matter  of  another.' 

Work  need  not  be  whoUy  Origiiial.  —  In    many  cases   the 
author  has  created  the  substance  aa  well  as  the  form  of  the 


^ 


"  there  are,  and  can   he,  few,  If  any 

tiling,  which  in  an  abfitracl  spnse,  are 

sirictly  n«w  uid  on^nil  tlirnugliout. 

Ercrjr  IxKtlc  In  literature,  science  and 

in,    bormwi.    And    miut    refCMtriiy 

barrow,  and  lue  much  which  was  well 

kaown   anil    nfied    b«>foro.      No    man 

ciTAtes   a    new   languA^L'   for   himNeif, 

•t  leaft  if  he  be  ■  wiie  man,  in  wHtiiiK 

■  book.     Ho  conteotf  himself  with  Die 

IM  of  luiffUftge   alreaily   knnwn  ami 

nwd  end   Doderalood  bf  otliera.    No 

nuui  writea  exclusively  from  hia  own 

tlioii|;;til«,  unaidud  and  uniitstructed  by 

Uie  thoughts  af  uUivrs.     TIk'  lli<Hif(htA 

of  erery   m>in    are.  more   or  lett,  a 

CMQibinatiun  of  what  othtr  men  hare 

tliouyht  And  expniiBed,  althouf^li  Ibey 

mey  hv  iniwliDt-d,  i^XHlie^,  or  improved 

br  hii  own  genius  or  rellvdioii.     If  no 

book  could  be  the  lubject  of  cupyriirlit 

which  wai  not  new  and  oriifiiiAl  in  the 

•lententa  of  which  it  ii composed,  there 

Cnuld  h«  DO  icriiund  for  any  t-opyriglkt 

in  mmlcrn  time*,  and  we  atitmid  he  <t1f 

1j|^  to  ascend  very  lunch,  even  in  an- 

^titj,  to  flad  a  work  entitled  to  such 

enfaMnce. 

"  Virgil  borrowed  much  fh)m  Ho- 
vier;  Bacod  drew  from  earlier  *»  well 
aa  oontemparary  minds ;  Coke  ex- 
hausted All  the  known  hiflrning  of  hia 
protewion;  and  even  SliakesiM^nre  And 
Milton,  »o  justly  And  proudly  our  Umst, 
as  the  brightest  ori^iiiaU,  would  he 
found  to  have  (EAthirotl  niucli  front  tlio 
ibuodaot  stores  of  currvnt  knuwledice 
Ukd  classical  iludies  in  their  rlnys. 
What  U  I<a  Place's  (treat  work,  but 
the  combination  of  the  processes  and 
discoTeries  of  the  ((real  matlicmati- 
nan  before  his  day,  with  his  owe  ex- 


traordinary genius  T  What  sreall  miMl- 
ern  law-books,  but  new  com  bin  h  lions 
And  arranfiementA  of  old  materials,  in 
whicli  Ihu  skill  and  judiiment  of  the 
Biillior  in  the  selection  niid  exposition 
and  accurate  use  of  those  timicrinlii,  con- 
stitute the  basis  of  his  reputation,  as 
wrl!  AS  of  his  copyright  1  Dlackslone't 
Commentaries  and  Kent's  Commen* 
tnriea  are  but  aplendtd  examples  of  the 
nier^t  and  value  uf  sucli  achieve menls." 
Emerson  u.  DAvies.  8  Story.  779. 

1  "The  defeiiiUnt  is  not  iJAhle  to 
this  Action,  unless  the  jury  And  Chat 
Kuswll  WAS  the  author  nf  the  nnisic&l 
cnmywwJlioti,  The  Old  Arm  Cliiiir,  for 
which  he  obtained  a  copyri};lit  in  IMO; 
and  It  is  fur  the  jury  to  ileL-id<>,  upon 
the  whole  evidence,  whL-ther  lie  whs  ur 
WAS  not  the  Author.  If  the  siiid  niusi' 
cal  composition  was  burrowed  alto- 
Itieiber  from  a  former  one,  or  was 
mndo  up  of  diBeront  parta,  iMpied 
t'nuM  older  muaic»l  compoeitiona,  with- 
out any  material  change,  and  put  to- 
getlief  into  oiio  tune,  with  only  sli|tht 
and  ODitnportunt  alterations  or  Addi- 
tions, ihei)  Kussell  was  not  the  auiiiior 
within  the  moaning  of  the  Iaw  ;  but 
the  circumstani^e  of  its  correspond inj; 
with  iiUler  niusioni  cimiposititius,  and 
belonghijf  tit  the  name  style  of  niusio, 
does  not  cunstiiiite  it  h  plii^iahsm, 
provided  the  nir  in  question  was,  in 
the  miilii  d4^*t)in,  nnd  in  tls  mnteriMl 
and  iiiiporrnnC  parts,  the  effort  uf  his 
own  mind."  Taney,  C.J-  Kced  e. 
Carust,  Tan.  Dec.  72. 

So  a  play  mny  bo  original,  althoegh 
its  cliaraiiters  and  Incldenta  are  similar 
to  tbo^e  of  A  prevLOHsly  publiilied  novel. 
Boucicault  I'.  Fox,  6  Ulaichf.  S7. 
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coroposilion    for  wliicli    ho    claims    copyright;   and,   thonp;! 
the  Keiiliineivt^  ami  Uiougltta  iiiBy  not  all  lie  orighiaU  neither 
the  whole  nor  &  ojatcrml  integral  part  of  the  composition  can 
be  said  to  have  prcviouBly  existed.     Popularly  speaking,  the 
work  is  wholly  new  and  ori{;inal.     But  the  law  does  not  require  h 
that  a  person,  to  be  entitled  to  copyright,  shalt  be  the  eole^ 
creator  of  the  work  for  which  proteution  is  claimed.     Labor 
bestowed  by  one  [lerson  on  the  production  of  another,  if  no. 
rights  are  thereby  invaded,  will  often  constitute  a  valid  claiiaj 
for    copyright.    The   maker  of   an   abridgment,  translationi 
dramatization,  digest,  index,  or  concordance  of  a  work  of  which 
he  ia  not  the  author,  may  obtain  a  copyright  for  the  product  of 
his  own  labor  and  skill.     So,  also,  any  one,  by  making  material 
changeH,  additions,  corrections,  improvements,  notes,  commenta^H 
&c.,  in  the  unprotected  work  of  another,  may  create  a  valid  claim^ 
for  copyright  in  a  now  and  revised  edition.     A  person  acquires 
a  title  to  copyright  by  arranging  music  which  he  has  not  com^| 
posed.^     A  photograph,  cliromo,  or  engraving  is  often  but  a 
copy  of  a  work  of  art  in  whose  production  the  photographer  or 
engraver  had  no  part.^    In  all  such  cases,  the  test  of  originality 
is  applied  to  that  which  represents  the  labor  or  skill  of  tha^ 


>  Atwill  i".  Ferrett,  2  Ulalclif.  39 ; 
WofKi  V.  Boose/.  Law  Uei>.  2  Q.  B. 
840,  on  np.  3  M.  J23.  See  also  Boosey 
I!.  Fiorlii',  7  Ch.  I>.  801.  ^9. 

In  Wo*nl  V.  Bnijscy,  Brmnwell.  B,. 
■aid  :  "  It  Iim  heva  Mid  iliat  there  ii 
nothinff  inreniire  on  tlie  part  of  the 
person  wlio  makes  the  ftrrnn^cmenl. 
In  one  sen»e,  tliero  is  nut,  that  \s  to 
■ay,  he  miclier  tnTentH  tlie  tune  nar 
tUv  )iHriiiiiiiy  ;  t>iit  tliere  is  invenlti>n 
in  ■nothvr  »fti»c.  or  ralhtr  tliprc  ii>  i-nin- 
posiiioti  in  the  ailaptation  to  the  ynr- 
ticulAr  inatrument.  Of  that,  the 
ftdaplcr  U  the  author,  and  ii  ii  per- 
fectly certain  that  the  man  wlm  ivmitoil 
to  arniiiitx.'  lliia  opera  lor  a  pmno-forie 
would  fl.ii'l  it  H  fp'eiLt  denl  uatiiL*r  to 
copy  wliiit  BrUak'r  tiad  done  tliiin  to 
latic  llir  noorc  and  do  it  over  afCAin." 
Uw  Rep.  fl  q  B.  23'i. 

*  In  n  r^iviit  Kniili»h  cum  it  vraa 
conien'lt'd  that  a  jihutD^rnidi  of  an  en- 
graving wa4  Dot  an  oriipnikl  produgitiou 


within  the  raeaninK  af  2&  &  26  Vict 
c.  68,  a.  1,  wliicli  aecurea  copyright  in 
"  every  orixinal  paintinK,  dravrinKi 
and  iihotograpli,"  In  nverrnlirif;  Ihia 
olijeulinn,  Mr.  JuitJce  HlaL-klium 
•nui :  — 

"The  distinction  between  an  ori|fi- 
atl  paiaiinfT  and  its  eopy  it  irell  under- 
stood,  but  it  is  difficult  to  My  what 
can  he  nietint  hy  an  oriftinal  photo- 
Itraph.  All  photographs  are  copies  of 
Hoiuo  tilijeut,  Biu-h  na  a  t>aii)lin{[  or  a 
slalDV.  .And  it  svt.-nift  to  nu'  that  a 
photoirrapU  taki-ii  IViim  a  piciare  ii  an 
oriuinnl  pliotojrraph,  in  so  far  that  to 
cnpy  it  is  an  tnrriiiKt^'nu'nt  of  lliis 
alndiCe.  An  I  havL>  already  pointed 
out,  by  veution  2,  allhonjch  it  is  anlaw* 
ful  to  copy  a  pliotopraph  or  the  ne^ta* 
tive.  it  is  permitted  to  co|>y  the  subject- 
matter  of  (he  plioioKraph  by  taking 
another  phntottraph."  Oraves't 
Law  Uep.  i  Q.  U.  728. 
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person  claicuing  copyright.  In  the  case  of  an  abridgment,  the 
qiiCAUon  is  whetlier  the  maker  lins  fairly  condonBod  the  matter 
of  l!ie  original,  and  reprodut-ed  it  as  a  work  of  hia  own  author^ 
silip,  or  whether  he  has  merely  shortened  it  by  omitting  parts. 
So,  a  draniatiz-ation  must  have  a  value  due  to  the  work  of  the 
draumtisl,  and  not  found  in  the  novel  or  poem  dramatized. 

CoUectloM  of  'Well-known  Facta.  —  A  title  to  anthorithip  ifl 

scquired  by  collecting  well-known  facts  and  information,  or  de- 

L      scribing  common  objects.    *'  Aa  to  copyriglit,"  said  Lord  Eldon, 

B      **!  do  nut  see  why,  if  a  ]}er8on  coUectH  an  account  of  natural 

cariosities  and  aucli  articles,  and  employs  the  labor  of  Ms  mind 

by  giving  a  description  of  them,  that  is  not  as  much  a  literary 

irork  as  many  otliera  that  are  protected  by  injunction  and  by 

action.    It  is  equally  comjietent  to  any  other  [Arson,  perceiving 

the  success  of  such  a  work,  to  set  about  a  similar  work,  bona 

fide  bin  own.     But  it  must  be  in  substance  a  new  and  original 

Krork,  and  must  be  Iianded  out  to  tlie  world  as  such.*'  ^ 

K       In  Jarrold  v.  Houlston,*  the  work  in  controversy  was  I>r. 

™  Brewer's  Guide  to  Science,  the  purpose  of  which  was  to  explain, 

On  sGicntiBo  principles,  and  by  means  of  questions  and  answers, 

aome  of  the  ordinary  phenomena  of  nature.     In  preparing  the 

'Vork.  the  author  had  collected  inquiries  which  he  had  heard 

xnadc  by  many  persons,  and  bad  solicited  questions  from  others. 

These  inquiries,  witli  answers  furnished  partly  from  liis  own 

'information  and  [tfirtly  obtained  from  published  works,  constl- 

'tuted  the  matter  of  his  book.    Kor  the  defence  it  was  contended 

H  "that  a  work  so  composed  did  nut  meet  the  requirements  of  the 

law  as  to  originality.     IJut  this  argument  was  without  force; 

and  the  court,  without  hesitation,  upheld  the  copyright  in  the 

book.     "  That  an  author,"  said  yice-ChanceUor  Wood,  "  has 

a  copyright  in  a  work  of  this  description  is  beyond  all  doubt. 

IU  any  one  by  pains  and  labor  collects  and  reduces  into  the 
form  of  a  systematic  course  of  instruction  those  questions  which 
He  may  find  ordinary  persons  asking  in  refei'enoe  to  the  ooinmoa 
phenomena  of  life,  with  answers  to  t})0se  questions,  and  ex- 
plauutions  of  those  phenomena,  whether  sucli  explanations  and 
tnawers  are  furnished  by  his  own  recollection  of  his  former 


I  Uogg  p.  Kirb;r,  8  Vei.  221. 


>  8  lUy  A  J.  706. 
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general  reading,  or  out  of  works  consulted  by  him  for  tite  ez^ 
preH8  piirpntie,  the  reducliun  of  qtieations  so  collected,  with 
such  answers,  under  ccrtalit  heads  and  in  a  sciontilic  form,  ifl 
amply  suflicicut  to  constitute  an  original  work»  of  which  the 
copyright  will  be  protected."  ' 

80  he  who  simply  dettcribes  Hficcimens  of  fruit  before  liim,^ 
or  reproduces  and  describes  monumental  designs  from  tomb- 
stones in  a  cemetery,^  performs  an  act  of  authorship  which 
brings  him  witliin  the  protection  of  the  law.    The  maker  of 
a  map  or  chart  merely  reprettenls  boundaries,  places,  and  dis- 
tances which  he  finds  6xcd  by  naturo  or  man.     A  directory  is 
but  a  list  of  ttie  names  and  residences  of  citizens.    A  catalogue 
is  often  a  mere  arrangement  uf  the  titles  of  bouks  or  other 
things,     in  such  case,  the  law  does  not  inquire  whether  the 
facts  and  information  given  are  new  or  old.     The  question  is, 
whether  there  is  any  material  product  of  authorship  on  th^ 
part  of  the  [icrson  claiming  copyright ;  whether  the  publicati< 
is  the  result  of  independent  labor,  other  than  that  of  mei 
copying. 

CompUatioDs.  —  A  compilation  of  old  materials  gathered  from 
published  works  and  other  common  aoui'ces  is  an  original  pro- 
duction within  the  meaning  of  the  law.  Hero  the  test  o^_ 
originality  is  applied,  not  to  the  materials,  but  to  tlieir  a>^| 
rangement  and  cotubination.  A  mere  copy  or  reprint,  uot 
differing  materially  from  the  original  matter,  is  not  entitled 
to  protection.^  Tint  labor,  skill,  or  learning,  exercised  in  so- 
lecting,  arranging,  and  combining  old  materials  in  a  new  aud 
useful  form,  creates  a  title  to  authorship.  "  The  question  is  not," 
said  Mr.  Justice  Story,  **  whetlier  the  materials  which  are  used 
are  entirely  new,  and  have  never  been  used  before;  or  oven 
that  they  have  never  been  used  before  for  the  same  pur- 
pose. Tlie  true  question  is,  whether  tlie  same  plan,  arrange- 
ment and  combination  of  materials  have  been  used  liefore  for 
the  same  pnr|»ose  ur  for  any  other  purpose.  If  tliey  havu  uot, 
tlien  the  plaintiH'  Is  entitled  to  a  copyright,  althougli  he  iuaj^_ 

<  ■?  Kay  &  J.  718.  *  HcEldcrwick  r.  Griffin.  S  Sc.  S«flJB 

1  Ui}gg  r.  Soutl,  Law  Bcp.  18  Eq.     Cum.  2(1  kt.  81)8:  JolU«  v.  J^qaf*.  ] 


444. 


Uiatchf.    618:    Bouckanlt    v.   Fox. 


E9. 


■  Grace  V.  Newman,  Law  Rep.  19    Id.  87,  101. 
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hive  gathered  bints  for  his  plan  and  arrangement,  or  parts  of 
his  ]>laii  and  arrangement,  from  exiHling  and  known  Roiircen. 
H«m&7  bave  borrowed  much  ofliis  matcnaU  from  otbcrs;  but 
if  Uiey  are  combined  in  a  different  raauner  from  wbat  was  in 
use  Iftforc,  and  a  fortiori^  if  biu  plan  and  arrangement  are  real 
improvcmeuts  upon  the  existing  modes,  he  ia  entitled  to  a  copy- 
ri^tit  in  the  book  embodying  such  improvement  It  in  true  be 
doe*  not  thereby  acquire  the  right  to  appropriate  to  himself 
the  materials  wliich  were  common  to  all  peraons  l>efore,  so  aa 
to  exclude  those  i)ersou&  from  a  future  use  of  nueh  materials; 
lilt  then  they  haro  no  right  to  use  such  materials  with  hia  im- 
provements HU[jpera«l(lcd,  wh(!Llier  theycunt«i»t  in  plan,  arrange- 
ment or  illustrations  or  combiuatioiis ;   for  these  are  strictly 


'  Enenon  r.  Davte«,  3  Story,  776. 
^Compilatinna,  ante,  p.  152. 

In  Gray  v.  lluMell,  1  Story,  If.,  Mr. 

'wtke  Story  Mid:    "The  trgutiiipitt 

icciarji  mainly  upon  lliin  trroiiM),  t)int 

tbttvitnotSinitaubsUnciiitly  tivw  in  Mr. 

(ioiilij'i  Doipi  [Q  liii  edilioii  of  Adam's 

^tio  Cirmmmar  ;  and  that  all  bia  nnics 

■  MlbtUni-e,   and   many   of  tlivni    in 

'"IB,  may  b«   fuund   in   otiier  works 

■BXMleotly  prioled.     That  ii  noi  the 

^t  quntion  before  tlie  court.     The 

*">»  quMilon  it,  whether  the»f  nni«« 

"I"  lo  l«  I'oiiod  (.-ollecied  and  embodied 

"B  UtJ'  fnrnier  aiiicle  work.     It  u  ad- 

•"'a*),  ilutt   ihey   are   Dot    iw   lo   be 

""•i     The   moat   tliat   ■•  coiiterided 

'*•!■.  tfatt  Mr.  Gould  luia  ti^lccled  bii 

**•'  from  »eiy  varioiu  auihort.  who 

'^'^  writlH)  at  difTvmit  porioda  ;  and 

'•Many  other  pennn  niight,  hy  a  dilt- 

^nt  (uiuiiiatiiin  of  the  Aniue  works, 

^''^  mjule  a  kimitar  «elt-L'tion.      It  U 

f'P»ft«Dded,  that  Mr.  Ck-vdaml  un- 

"'^k  or  ai'-comphihcd  auch  a  task 

'  ^Oi-h  a  n'lwtiun  from  tho  oripinal 

j^*>On.     Ittdeed,   it   i>  loo   |dnin   Ibr 

t"*^,  Ihat  bf  ba»  borrowed  the  wholo 

"'•  nuiM  directly  from  Mr.  Gould'a 

^^  ;    tnd    lo  literal    lia«    been  lili 

^■t««tr{pi)on,  that  he  ha*  incorporated 

'  Kow,   certainty,    Ibe   prepamtioii 
1^^    coUectigo  of    iheae    notes    fruui 


thme  Tvious  aoureea,  miut  have  beeo 
a  work  of  no  small  lahur,  and  inldlcc- 
timl  (;xerti»n.  The  plan,  the  arntnite- 
nicnt,  and  tlie  eotiitinalion  of  these 
uoies  in  the  form  in  which  they  are 
collet-lively  exliihited  in  Gould'a  (iram- 
mar,  kelcinK  exelusively  to  this  frentlo- 
nian.  lie  io,  then,  Jiiittly  in  he  deemed 
t\iv  author  of  (hem  in  their  ai-tual  fomi 
and  <;o<nbi nation,  and  entitletl  to  a 
copyright  acc'onlingly.  If  no  work 
could  be  conaidered  by  our  law  na  en- 
titled IO  the  privilege  of  copyritjchl. 
which  is  composed  of  ntnterials  drawn 
fmni  many  illffervnt  sourcea,  but  fur 
thf  fir*t  timu  brought  tagether  in  the 
same  plan  and  arranfietnenc  and  com- 
binaiiun.  simply  becaiut  chose  mate- 
rials  might  b«  found  si-altered  up  and 
down  In  a  great  variety  of  Toluniea, 
perliupB  in  hundreds,  or  even  liiouaand* 
tif  rnlumea,  nni)  miiKht,  thi-refure,  have 
l^ecn  hniiiglil  (ujjether  in  the  same  way 
and  by  the  same  researches  of  nnother 
mind,  e<)ually  skitl'iil  and  etjunlly  itili* 
jti'nl.  —  then,  indeed,  it  nould  he  diffi- 
cult to  Bay,  that  there  could  be  any 
ciipyright  in  nnost  of  tlie  a<.-ientiflc  aad 
prnfessionnl  trcalisea  of  the  present 
day.  WJiai  would  become  of  Ibe 
elaborate  commcntarieti  of  modern 
aeholara  upon  the  dHNiict,  wliiuh,  fur 
the  most  part,  consist  of  selection* 
from  the  works  and  criticisms  of  vari- 
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To  wliat  extent  tlie  functions  of  the  compiler  mnst  go  beyond 
those  of  a  mere  copj-ist  is  to  be  determined  by  the  circum- 
stances of  each  cose.  But  tliere  must  bo  substantial  results 
duo  to  the  operation  of  his  mind  }  the  compilation  must  hare  a 
material  value  not  found  lis  tlie  parts  taken  sejmrately.  The 
principle  is  the  same  \chcther  the  common  materials  arc  taken 
by  the  compiler  from  publislied  or  unpublished  sources.  If  he 
is  not  tlic  owner  of  the  manuscripts,  if  tliey  are  common  prop- 
erty, his  cxchisive  rights  will  be  determined  by  the  compilation 
which  he  has  made.  Where  a  collection  of  statistics  had  l>een 
made  from  unpublished  oflicial  records,  and  it  appeared  tJiat 
the  compiler  had  exercised  industry  and  judgment  in  selection 
and  arrangecneut,  it  was  held  that  the  requireiueuts  of  the  law 
as  to  originality  had  been  fulfilled.'  But  the  compiler  could 
have  acquired  no  title  to  autliorship  by  merely  copying  the 
flgui-CB  as  he  found  them. 

In  Alexander  v.  Mackenzie,  the  validity  of  the  complainant's 
copyright  in  a  collection  of  legal  forms  or  ''styles"  waa  ques- 
tioned, ou  the  ground  that,  in  pi-eparing  them,  he  had  simply  fol- 
lowed the  directions  prescribed  by  the  statute ;  and  that,  under 
tlie  circumstances,  the  forms  prepared  hy  two  or  more  persona 
roust  Ih3  substantially  the  same.  Tlie  court  held  that,  if  tlie 
statute  had  contained  the  forms  themselves,  and  the  com]>laiii' 


oa»  former  iiatliora.  arrRngvd  In  ■  new 
form,  «Htl  tomlii i»e<l  togeUiLT  by  new 
illiMtrHCJoiis,  i[it«rniix«d  with  tliem  * 
What  nnuM  liecume  of  ihe  modem 
trcAti»V9  upmi  tutrnnamy,  ninllK'niatict, 
DUlural  pliilo»ophy.  nini  clicnii*tryT 
Wtiat  wniilt]  bocnme  of  the  lrcait«vs  in 
our  ovrn  pTDfvttitan,  lh«  mnteriNlii  of 
wliivli.  if  the  works  tw  of  my  real 
viilU'C,  niunt  caaeniimlly  clL'pend  upon 
fmitliful  nbstnuts  from  llie  rt-porU.  and 
IVnin  juridical  Crf!iit)a«s,  with  illuvtra- 
tlons  of  tlieir  )je*rin|t.  Bliclcitoiie'i 
ComtnL'iilArii-8  U  hut  a  campilfttion  of 
tlie  lisws  of  Eiiglnnd,  (Irann  fVom  au- 
dienUe  wiurce«,  open  to  Ihn  whole  pro- 
fruion ;  Rixi  yet  it  wrs  nevpr  Jrvntiicd, 
tluit  it  WBR  not  A  work,  which,  in  iUe 
liifc'>v*t  fiense,  might  b«  <lcemc(]  an 
origiiiAl  work  ;  tince  nerer  before  were 
t1i«  mhic  DiHtcriata  bo  admirably  com- 


bined,  and  exqulritely  wroafrlii  ont^ 
with  a  jud|i[mvnl,  «1cill,  and  lasle  abao- 
]uicly  unrivalled.  Take  tlie  ca»o  of 
the  work  on  Insuruncv,  written  by  ons 
of  die  leanii'd  c-ounM:!  (l*hiliip«|  in  lhi« 
cwuao,  at)d  to  which  the  whole  pn>fei- 
s'lon  are  lo  much  indebted ;  It  !»  but  a 
compilation  witli  ocoasionid  conuiienta 
upon  all  the  leading  doclrinrs  of  that 
hninch  nf  tlio  Inw,  drawn  from  reported 
i^ast-K.  or  from  former  author*,  but  com- 
biiuHl  toi:«tber  in  a  new  form,  and  in 
a  new  plan  and  armngrincnlj  yet  I 
prtiMume,  nnrtv  of  us  ever  doubted,  diat 
Ik-  whs  fully  entitled  to  a  unpynitht  En 
the  work,  «a  being  truly,  in  a  Jut 
aetise,  hii  own." 

>  Scott  V-  Stanford,  Law  Hep.  8  Eq. 
71t<;  Maclean  r.  Moody,  20  Sc.  S««a. 
Cu.  2d  ter.  U&l. 
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^uit  had  simply  copied  them,  his  copyright  would  have  failed 
-through  nrant  of  originality.  But,  as  tlie  statute  gave  simply 
directions,  it  was  an  act  of  authorahip  to  prepare  tlie  forms 
pursuant  to  such  direcliona.^ 

So  a  good  title  to  copyright  is  acquired  by  representing  on  a 
map  hnuiulHrics  of  towimhipH  which  are  fixed  by  statute.^ 

Works  alike  may  be  Origiaal. —  It  is  not  essential  that  any 
production,  to  be  originul  or  new  witliiu  the  meaning  of  the 
law  of  copyright,  shall  be  diflTcrent  from  anotiier.  Whether 
tlie  composition  for  wliich  copyright  is  claimed  in  the  name  as 
or  different  frum,  wlietlier  It  is  like  or  unlike,  an  cxinting  ouo, 
are  matters  of  which  the  law  takes  no  cognizance,  except  to 
determine  whether  the  jirodnction  is  the  result  of  independent 
labor  or  of  copying.  There  cannot  be  exclusive  propoity  iu  a 
general  subject,  or  in  the  method  of  treating  it ;  ^  nor  iu  the 
mere  plan  of  a  work  ;  *  nor  in  common  nmleriala,  or  the  mau* 
uer  or  purpose  fur  which  Uiey  are  used/    The  rights  of  any 


I  0  Sc.  Sm*.  Cm.  2d  Mr.  748.   "  It  U 

»id,"  rvmartced  Lord  FiUIerlon,  "  thai 

owin^  to  tlic  particulnr  nalurv  of  the 

H;ln  the/  cannot  be  the  fiit>ject  of 

copyrigbt,  be«Lu>e  they  are  drawn  np 

pnciacly  after  the  form  preicrlbed  Iti 

dw    itatnte.  and  b»cauac   any  ttyl^a 

triatiog  to  t)»e  same  aiilijecla  as  timee 

fiiea  by  the  cumpUiiKir   must,  if  tlie 

diiv*^ions  of  t)ie  sialutea  aiul  p)im*i.>- 

tiofj   of  convey  anew   were   u«:>l.  Ik; 

(zpfvaeed  in  the  same  ioann«r  vxnctly 

M  thoeo  compared  by  ihe  vomplniner. 

Now  h  may  be  qiiii«  iroe.  that  if  tbe 

Matate  had  iiifiplicd  certain  Citrm*,  by 

%M«^    tbc    it])emiicin8    intetiilt^  lo  be 

ihcfetiy  rcKUlaled   were  to  be  done,  if 

tba    tialule   Iwd    cDiitaineil,    an    smh 

•tatntv*   aumvlimci   du,    an   ap|>L>iiiIix 

exliibitlng  certain   tcliedulca  of  lorini 

wKlcli  it  waa  only  neuMMry  frir  any 

one  to  copy  in  unler  it)  ar»il  tiimiMf 

of  the  pn>*ifion>  of  tlie  act,  then  I  liolil 

that  thervjirintiiif  of  lucli  fortni  in  a 

•epacwe   piUilicatkin   woatd   not   give 

klni  a  cnpyrlftbi  in  tlin«e  formn.     But 

the   caae    liere  is    dilTcrent,    for    ibe 

Matnle  only  ^tivps  very   (cencnil  direc- 

tiont    and   ilcacnptitins   of    Ihv   styles 

tt«t  an  to  be  <ue<l.    Tbe  idiedulca 


are  rery  general  in  tlipir  terms,  and  it 
ia  no  doubt  of  great  pnu-tiL-nl  impor- 
tancc  to  suit  these  ncDerA)  ilirei^tiuna  to 
each  iiiBe  falling  under  llie  stntulc-  na  it 
may  an»i;.  Tlic  prepiirinic  and  adjuat- 
inf[  of  such  writiliics  riKjnirv  inucli  vare 
and  cxeriiun  of  mind.  <\v  to  invention 
tliai  is  a  different  thing.  It  dues  not 
require  tho  exorcise  of  original  or  cro- 
atite  i^rniLis,  but  it  requires  indtutry 
»iul  knowleilge."     Ibid.  754. 

*  FiiriiHT  ('.  Calvert  I.ilbngrnphtng, 
KngfBving,  St  Map'l'ul>lii>hing  Co.. 
6  Am.  L.  T.  R.  ItW. 

*  Matthewsoa  r.  !>tockd«k%  12  Ves. 
270 ;  I^nsman  v.  Winchester,  16  Id. 
iiVJ;  Lewie  v.  Fullarton,  2  Beav.  6; 
lllunt  r.  Pntlen,  2  I'aitie,  89S,  81^; 
Hniiks  r.  Mcliivitt,  18  lUntclir.  1(13. 

*  M»ck  p.  Feller.  Ijiw  K<.|i.  H  Eq. 
4.11  ;  t^wrence  v.  CuppIvs.U  U.S.  Fat. 
Off.  Gna.  2M. 

>  narfleld  t'.  Nicholson,  2 Sim.  ASlI; 
Murmv  c,  Bogue,  1  l>iew.  Hit^;  Spiert 
V.  Bntwn,  6  W.  K.  So2 :  I'ike  v.  Nich- 
olas, l^w  Kep.  &  Ch.  261  ;  Cox  p.  Lttod 
&,  Water  Journal  Co.,  Law  Kep.  0 
Eq.  S.2i ;  Farmer  p.  Calvert  Littio- 
(•raphlng,  Engrat-ing,  &  Map-l'ubliab- 
iog  Co.,  nijtfa.     Section  '2  ot  'i6  A 
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person  are  restricted  to  his  own  individual  prodnction.  Tliere 
is  nothing  in  the  letter  or  tlie  npirit  of  the  law  of  copyright  to 
prevent  or  to  discourage  any  number  of  persons  from  honestly 
laboring  in  tlie  name  field.  Two  or  more  authors  maj'  write 
on  the  same  subject,  treat  it  similarly,  and  use  the  same  com- 
mon matoriula  in  like  manner  and  for  one  purpose.  Their 
productions  may  cuntniii  the  same  thotights, sentiments,  ideas; 
they  may  be  identical.  Such  resemblance  or  identity  Is  mate- 
rial only  as  showing  whether  there  lias  l>een  unln-wful  copying.' 
Iji  many  cases,  the  natural  or  necessary  resemblance  between 
two  productions,  which  are  the  result  of  independent  labor, 
will  amount  to  substantial  identity.  Thus,  the  differences  will 
be  oitcu  slight,  and  somelimcs  immaterial,  between  two  de- 
scriptions of  a  common  object ;  two  compilations  of  like  mate- 
rials; two  maps,  chartit,  or  n>ud-)>ook8  of  a  common  region  ; 
two  directories  of  one  city ;  two  photo^fraphs  of  the  same 
scene  ;  two  eiiKravings  of  the  same  painting.  But,  notwith- 
standing their  likeness  to  one  another,  any  number  of  produc- 
tions of  the  same  kind  may  be  original  witbin  the  meaning  of 
tlio  law ;  and  no  conditions  as  to  originality  are  imposed  on 
tbe  makers,  except  that  each  shall  be  the  producer  of  that  for 
which  he  claims  protection.' 


20  Vict.  c.  68,  which  lecure*  copyright 
in  poinlinK".  Orawings,  and  pholo- 
gTAptni,  d^L'htrea  Uint  "  notliing  Jicrein 
cou lAiiiV'tl  ultftJI  prejui)ic4;  tli«  right  of 
atiy  |>t:r»cKi  Ut  L-i>py  ur  uh'  ai>y  «*urk  in 
which  ttR-iv  shall  be  no  copj-npht,  or 
to  reproi«nt  nny  tcene  or  object,  nct- 
witlumndinn  there  may  be  copyrigtit 
to  eutniv  ropmcuiatlcn  or  sach  tixao 
or  object" 

>  Br.  Kownrili  t:  WiJkei,  1  Camp. 
Mi  De  Bvn-ngcr  r.  Whcble,  2  Stark. 
MS:  Bnrfield  v.  Nk-holBon.  2  8itn.  & 
SU  I  -,  Nichul*  r.  Loilcr.  '2  Coiip.  {Irmp. 
Cott4.-ntiiMni}  217.  Am.  Blunt  v.  Pat- 
ten. 2  Paine,  8V3.  8y7  ;  He«d  v.  Caruei, 
Tan.  Uec.  12:  Henn  f.  LeClercq.  18 
lut.  Her.  Kec.  y4.  In  W.x«l  p.  Boogejr. 
u  reponed  18  L,  T.  m.  s.  108,  Kelly, 
C.  11.,  Mtd  :  "  After  the  original  opera 
thor«  nuiy  Itt  an  arrangement  of  it  t<*r 
thf  pianc^-t'ortc  by  one  nuiliur  or  coin- 
poaer,  ami  there  may  be  another  ar- 


ratiRcment  of  it  for  tbe  piano  by 
antjlher  auihor  And  iMmjioser.  If  tb« 
copy H gilt  in  the  original  opera  be 
expired,  a  copyright  might  exut  in  the 
CJinpuwr*  of  boUi  of  (lioav  amingc- 
mcnts ;  earh  wonM  he  n  new  itabatantiY* 
work  entitled  lo  (he  benefit  of  any  ex- 
[slirg  hiw  of  copyright,  and  one  might 
or  might  not  he  a  piracy  of  the  other." 
*  •*  A  copyright  (umnoi  «almial  in  a 
chart,  as  a  gi'm-ral  subject,  alihimgb  it 
may  In  the  tti'lividual  work,  and  u4licn 
may  be  reilialne«l  from  cniiring  meh 
work,  nut  t)n>  natural  object*  from 
wliicb  tlie  cl«rt«  are  ninde  are  njien  to 
the  eKAiniaalion  of  all.  and  any  one  hai 
a  riglit  to  aurrey  and  make  a  chart. 
And  if  such  fDrreyi  and  charts  are  all 
correct,  all  wUt  be  alike,  but  no  one 
would  eomplaio  of  his  righu  having 
liecn  infrini^ed,  and  each  one  may  be 
c(jn»iilercil  an  original  chart.  A  right 
in  audi  a  subject  U  violated  only  wben 
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Tables  of  figures  Iiave  been  held  to  be  a  proper  subject  of 
GOpjrright.     The  copyright  ia  not  in  the  mode  or  rules  of  com- 

(putation,  but  in  the  reRultH.     Of  cour8e,  the  same  calculations, 
ifrlieu  cori-cctly  made,  must  produce  the  same  results;  and  tlie 
lest  of  ori^iualitjr  is  simply  whether  the  person  claiming  pro* 
tecUon  has  himself  performed  the  operations,  or  lias  copied  the 
resulU.'     Where  it  was  shown  that,  of  thirteen  tables  in  which 
copyright  was  claimed,  at  least  seTcn  had  been  published  in 
diflerent  works  long  before  the  plaintiff's  publication  appeared, 
Vicc-Chancellor  Leach  said:  ^'' 1  am  not  of  opinion  that  the 

bplaiuliff  ceases  to  be  entitled  to  protection,  though  t)ie  tables 
in  respect  of  which  his  complaint  is  made,  may  hare  been  pro- 
,  ui&liiig.     He  has  a  right  to  protection,  if  they  were  original 

Iulcalations  of  his  own  ;  and  such  he  swears  them  toha\*c  been. 
•  • .  Tlie  plaiutiff's  title  to  the  tables  is  that  he  calculated 
tfaeDa:  tJie  defendant,  by  calculating  them  on  his  [>art^  ac<|uires 
tkfiaoie  right."* 
Tliere  can  be  no  monopoly  in  the  plan  of  a  directory,  and 
^e  bame  sources  of  information  are  common  to  all  person^. 
All  tliutis  required  of  each  compiler  is,  that  he  shall  prepare 
lusoffii  publication  without  copying  from  that  of  his  rival.' 
^  in  tl>e  case  of  compilations  consisting  of  matter  taken  from 
^      other  publications.     Any  number  of  persons  may  use  the  same 
H      oomiuon  materials,  in  like  manner  and  for  a  similar  purpose.* 
Each  compilation  must  be  original,  in  the  sense  that  it  ia  a 
^      voffc  materially  different  from  its  component  parts  taken  sepa* 


'OMbw  Dopin  from  Ibo  charl  or  liiiu 
'•«>  h»  nvurod  Ui«  cop)Tij<lit  and 
lMrel(j(  tTniUnB  liitiiivlf  of  hit  labor 
'■xlikill  And  ID  all  luch  caws  it  ii 
*pn>per  quMtion  Tor  a  jurj',  wliritier 
Q«  <9De  ii  a  f opy  of  the  otiicr  or  not. 
UUiciwdUtf  ill  «U  ri>s|iecia  alike,  llie 
^i^Jvat  prcsiilDptiuit  prubabl;  wuiild 
KtliU  Doe  waa  a  copy  of  the  other, 
J^  Mh  night  be  uriginaU;  and  if 
|*'>*uiotue  sntnll  vnrianL*^',  it  wuulil 
'**FO(vr  sul'joc-t  (il  inquiry  whether 
U>»»!tHtUoii  wa*  not  merely  colonible 
"^  iW  the  one  was  lu  ■ubttaoce  a 
"''*»  »«i»CTipt  of  the  other."  Thomp- 
'^  J.  Uluni    V.    I'auen,    2    lUine, 


I  Biuly  If.  Taylor.  S  L.  J.  jCIi.)  66, 
1  Hum.  &  My.  73;  M'^eUI  v.  Wil- 
liams, U  Jur.  844. 

■■'  Uaily  V.  Taylor,  3  L.  J.  (Ch.J  68. 

'  Kelly  V.  Morris,  Law  Hep-  I  Eq. 
ii91 ;  Morris  f.  Ashljec,  7  Ii).  84  ;  Morris 
i-.  WriRlit,  Law  Hep-  a  Oh.  279. 

*  "  ^u  c(inipil«r  ol'  flutth  a  bixilc  }iaa 
a  monopoly  of  the  su1ijeL-t  of  wliiL-lt  the 
Look  tix-jiU.  Any  olhei-  jKTvon  is  |>er- 
iiiith'd  to  fiittT  tttHt  ilepanment  of 
Ijleruture  am)  uinke  a  similar  book. 
But  the  saliaequcnt  iiivcstigutor  must 
inrtsti|{at«  for  himself  from  the  orlfr* 
IiiaI  sources  whidi  are  open  to  all." 
Kliipnian,  J.,  Uaoks  u.  McDiritt,  IS 
Blatolif.  ICC. 
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rately ;  that  it  ie  not  a  mere  reprint  of  wliat  tlie  compiler  is  in 
no  sense  the  author.  It  iiiuat  also  lie  original  hi  the  sense  that 
the  compiler  has  oljtained  the  materials  from  the  common 
BourccR,  and  has  arranged  and  combined  them  by  his  own  labor 
and  skill.  But  the  originality  of  a  compilation  is  not  afTccted 
by  the  fact  that  the  same  materials  have  been  uged  before  for 
the  same  purpose  and  in  the  same  order;  in  other  wurds,  tho^ 
the  work  is  not  different  from  one  previously  published.* 

The  [irinciple  is  the  same  in  the  case  of  original  compo«- 
tions.  It  is  not  probable  that  two  authors,  working  indcpco- 
denlly  of  each  other,  will  produce  two  poems,  novels,  essays, 
Ac.,  which  will  \te  precisely  alike.  But,  if  such  a  ca«e  aliould 
arise,  each  author  would  be  entitled  to  copyright  in  his  ow^_ 
production.^  ^| 

Test  of  OriginaUty. —  In  all  cases,  whatever  may  he  the  kind 
or  the  character  of  the  work  for  which  protection  is  claimed, 
the  true  test  of  originality  is  whether  the  production  is  the 
result  of  independent  labor  or  of  copying.  A  close  resemblance 
between  two  publications  may  afford  strung  evidence  of  copy- 
ing; and  in  some  cases,  especially  when  the  similarity  is  not 
explained,  it  may  amount  to  conclusive  proof  of  piracy.  But, 
when  it  is  established  that  a  work  is  the  result  of  honest 
authorship,  its  likeness  to  another  publicatiun  is  immaterial. 


LlTERAHY  MEltlT  AND  QOAUTT. 

Literary  Merit.  —  When  a  production  meets  the  rcquiremei 
of  t))e  law  as  to  innocence  and  originality,  the  only  inquiry" 
relating  to  its  character  is,  whether  it  is  a  material  contribution 
to  useful  knowledge.    This  i-aiscs  the  question,  whctlior  literary 
merit,  in  the  common  meaning  of  that  expression,  is  essential 


I  Br  Barfield  i-  Niclio1«on,  'i  Sim. 
&St.  1;  Miirmj'  r.  BuRoe.  1  Drew.  358 ; 
Spier«  i>.  Bmwo,  0  W.  K.  862;  I'ikp 
r.  Ntchnlas,  Ijnw  Iteit.  6  Cli.  20 1.  Am. 
Gr«y  r.  RiwwII,  1  Siory,  II ;  Wetb  f. 
Powers,  2  Woodb.  &  M.  4\f7 ;  Law- 
rence p.  I>ana,  '2  Am.  L.  T.  K.  v.  «. 
40S ;  Lawrence  t>.  Cupjilea,  ^  U.  8. 
Pal.  Oir.  OtijL  2&t :  Banks  v.  McDivitc, 
18  ULatdir.  KMl. 


•  "  The  order  of  each  tdbhV  worrt*," 
MUtl  Mr.  Justice  Krle,  "  ta  ah  ■inicular 
Hi  hia  eotintrnniKf,  iind  itlltiiiii^h  it 
two  flutliors  tromposeil  nrigiimlly  with 
tho  Hme  order  of  wonli  «hcIi  woald 
hare  h  properly  tlicrcin,  »U11  XUe  probe- 
Wlitjr  of  »ach  an  occurreiicv  is  lew 
than  iliat  there  should  be  two  coante- 
iiiince«  tliAt  could  not  be  dwL'rimi- 
nnh.-(l."  Jeffer^-i  v.  Boutejr,  1  U.  L. 
C.  860. 
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to  copjriglit  in  a  composition.  On  this  point  the  statute  cou- 
ttiua  no  express  pnivision.  The  only  guide  from  this  Hource 
U  that  afTotiled  by  the  avotred  purpose  of  the  legislature.  The 
BUtute  of  Aiiue,  entitled  An  Act  fur  the  Eneouitigcment 
of  Leaniing,  was  declared  in  the  preamble  to  be  "for  the 
eooooragemoui  of  learned  men  to  comjx>se  aud  write  ustcful 
books."  The  object  of  the  5  <fe  ti  Vict,  c,  45,  an  expressed  in 
the  preamble,  la  "  to  afford  greater  encouragement  to  the 
productiou  of  h'ferary  works  of  lasting  lieiiefit  to  mankind." 
TTb  first  American  statute^  was  entitled  An  Act  for  the 
Encouragement  of  Learnings  and  was  passed  pursuant  to  that 
proriiiiou  of  the  Constitution  which  empowers  Congress  "to 
promote  the  progress  of  science  "  by  securing  to  authors  the 
excInsiTe  right  to  their  writings.^ 

Tu  tlie  object  of  copyright  legislation,  as  thus  indicated,  the 
courts  have  given  a  moat  liberal  interpretation.  They  have 
declsred  that  the  lav  cannot  be  restricted  to  the  protection  of 
"literary  works  of  lasting  benefit  to  mankind,''  according  to  a 
■Uict  interpretation  of  the  preamble  of  5  &  6  Vict.  c.  45 ;  hut 
wt  ita  true  Hco|)e  and  spirit  are  to  encourage  llie  production 
(^"lueful  books,''  as  avowed  by  the  statute  of  Anne,  which  is 
tbe  fuundation  of  all  Eiiglisli  aud  American  copyright  legisla- 
tiuD.  Mauy  productions  without  literary  or  seiecitiGc  merit  are 
valuable  additions  to  useful  knowledge ;  and  such  works,  not 
Iws  ilian  those  of  learning,  in  the  strict  meaning  of  that 
wprcsdion,  are  witbiu  llic  scope  of  tlie  copyright  law  aa 
Judicially  conatrned.  A  directory,  a  calendar  or  catalogue  of 
i^unes,  a  compilation  of  statistics,  a  table  of  figures,  a  collec- 
tifni  of  legal  forms,  an  almtract  of  titles  to  lands,  a  list  of 
«*iid8,  are  productions  which  may  be  regarded  as  void  of 
literary  or  scientitic  qnnlities.  Yet  they  are  contributions  to 
"*c  general  fund  of  knowledge,  and  are  snurcen  of  information 
"•eful  to  the  public.  Hence,  they  have  been  judicially  recog- 
•Wied  18  projier  subjects  of  copyright." 
h  an  early  case  in  the  United  States  Circuit  Court,  Mr. 


'  Actof  lTW;tU.S.SLAtI^121.        Cu.  2<I  «er.    1168,   LoH    Den*   Hid: 
*  An.  I.  B.  8,  d.  &.  "  Tbe  act  d wa  not  confine  Uie  priTilcge 

'8«fl  atut,  p.  16S.    In  tlic  Scotch    to  worki  urUlcniry  merit." 
*^  of  Uuleu  o.  Uoody.  20  6a.  S«m. 
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Justico  Thompson  hold  that  a  daily  price  cnrront,  or  reviow  of 
the  niitrkut.  w&aiiut  wiOiin  tlie  purview  uf  the  copyrifzlil  statute' 
But  a  more  liberal  doctrine  now  prevails.  The  importauce  and 
ralue  of  the  information  often  contained  in  prices  current,  trade 
circulars,  market  reports,  Ac,  are  well  recognized  in  the  com- 
mercial world ;  and  such  publications  are  clearly  witliiu  the 
principle  on  which  copyright  has  been  declared  to  vest  in 
directories,  calendars,  statistical  reports,  &c.^  In  Dmry  v. 
Ewing,  it  was  held  that  a  chart  or  diagram,  with  directions  for 
cutting  garments,  was  entitled  to  protection  as  a  book.  "  It 
is  clearly  no  objection  to  the  validity  of  her  copyrigbV*  said 
Mr.  JuHtice  Ijcavitt,  "that  her  production  do«a  not  chittn  a 
standing  as  a  work  of  great  literary  merit.  The  statute  docs 
not  make  this  a  necessary  element  of  a  legal  copyright,  and  it 
U  well  known  that  there  are  works  of  great  practical  utility, 
having  no  pretension  to  literary  merit,  which  are  yet  within, 
not  only  the  words,  but  the  scope  and  design  of  the  statute."  * 
The  inateiial  inquiry,  then,  is  nut  whether  a  production  has 
literary  or  scientific  merit,  but  whether  it  may  be  reg:ardcd  as 
a  material  addition  to  useful  knowledge,  a  source  of  general 
information.  If  it  be  of  substantial  importance,  and  have  a 
material  value  in  this  respect,  the  law  does  not  inquire  into  the 
degree  of  its  usefulnesa  or  of  its  merits.  Whether  one  pro- 
duction is  more  or  less  useful,  meritorious,  or  popnlor  than 
another,  is  of  no  concern  to  the  court,  which  exercises  no 
functions  of  criticism.^ 


1  eidolon  V.  Stone,  2  Pftine,  SSS,  rtOS. 
"The  net  ia  (]ucsCiuu,"  iMiid  Mr.  Jus- 
tice Thuinpsun,  "  wa*  pABSci]  iii  execu- 
tion or  tlt«  power  tiere  Riven  [b;  the 
ConitiiuiioQJ,  and  ttie  cilijoci  therefore 
wu  tho  {iromoiion  of  science  i  and  it 
WouM  ferisinlj  be  a  pretly  cxlraordi- 
nary  view  nf  ttit^  sviftit^'v  to  coiisiiU-r 
I,  daily  or  wi^vkly  puLlicalimi  nf  llie 
■tate  of  tha  market  sla  talLin^  wttliin 
any  clafA  i)f  Iliem.  Tlicy  an?  itf  a  mi>re 
fixed,  ptfrnianvnt,  and  dumbJe  cliar- 
acter  -The  (crrn  sviencv,  cHimol.  wiih 
any  propriety,  be  applici)  to  n  woric  of 
•o  flhiclualiiig  ai)(l  fugitive  a  form  at 
tliat  of  a  nawBpaper  or  price  current 
the  aubj eel. mailer  of  wtiicli  in  daily 
ckangiug,  and   ii   of  uivri-  temporary 


me.  .  .  .  Tile  title  of  the  act  of  Coa- 
gri-M  i»  for  the  viiwimiicvmvul  of 
k'srnini;,  anil  was  not  inteiidtd  (or  the 
cn(.'ouraj*ement  of  mere  induitry,  Qtv 
connected  with  learning  and  iho  Ki> 
CDcea." 

>  See  Klemat)  e.  ManliAttan  Quotar 
tion  Teli'Ktaph  Co.,  &0 Uo».  IV  (N.  Y.) 
IM. 

>  1  Bond,  MO,  MB.  See  alto  KoIhhd  k 
Marah,  '2  Siory,  109  ;  Ijtwrem-e  v.  Cup- 
plM.  0  U.  S.  Pat.  Off.  Om.  454;  Rich- 
ardAon  i\  Miller,  S  U  &  Eq.  Uvpott&t, 
(JU. 

*  ForaconsidcratioQofthequeatioB 
of  literary  ralue  in  unpubliabcd  •rorka. 
teoanle,  p.  111. 


irements 
value  uf  a  production  arc  so  sliglit  that  valid  copyright  will 
attach  to  almost  anj  publtcatiou,  aud  to  many  that  appear  to 
be  of  little  or  no  consequence,  not  every  cullectiim  of  printed 
Tonls  or  sentences  is  entitled  to  protection.  To  be  wortliy  of 
copyriglit,  a  thing  must  have  Bome  value  aa  a  composition 
»ufGciei)tly  material  to  lift  it  above  utter  insignificance  and. 
vcirttilessnesa.  A  title  of  a  book,^  a  mere  label,'  an  advertise- 
ment ^  wliicli  serves  no  higher  purjiuse  than  to  nmke  known 
tlie  [tiacc  and  kind  of  business  of  the  adveitiscr,  arc  not  proper 
subjects  of  copyright. 

In  ft  recent  English  case,  copyright  was  claimed  in  a  scoring- 
sheet  or  "tablet"  used  in  the  game  of  cricket.  The  tablet 
consisted  of  two  lines  ruled  at  the  foot  of  the  sheet,  with  spaces 
in  which  were  marked  the  totals  or  number  iif  the  runs  ob- 
iiincd  in  the  game  at  the  fall  of  each  wlckot.  At  the  head  of 
the  tablet  were  the  words  "  Runs  at  the  fall  of  each  wicket.*' 
It  appeared  that  tins  vios  not  original,  having  lung  l>eeu  in 
common  use.  V ice-Chancellor  Malins  held  that,  even  if  origi- 
nal, it  ffas  not  a  proper  object  of  copyright.  Ho  was  of  opinion 
that  "  to  say  that  the  particular  mode  of  niling  a  book  consti- 
tiited  &n  object  for  copyright  la  almurd.  A  BoUcitor'a  bill  is 
nadQ  out  in  that  way,  by  costing  up  the  totals ;  and  what  more 
uthia?    It  is  below  all  protection,  being  a  mere  arithmetical 


'  S(t    CUM    died    mtt,   p.    146, 

'  SmUtt  ir.  Toluid,  6  West.  Law 
^-  M;  Coffi^en  r.  Unintoii,  4  Mc- 
^'U.  ilg.  lo  tlie  fonn«r  c*i»,  Mr- 
'wica  McLean,  Mid:  "The  Inbel 
'■■UiUiccumiilainant  claima  tu  be  a 
""k  l^*T%  lo  N  ciTlalii  iiie<liirlnAt  prep- 
""^  isd  wu  de9i|CTi«d  to  be  an 
'^'BOB^iiBMit  of  it.  Like  oUier  Ubeli, 
■**■•  iiteoded  for  no  oilier  use  tlmn 
^  ^  futed  on  the  rials  or  boillci 
*to  couubied  tlie  medicine.  As  a 
""BpoiitloD  tUstloct  IVom  the  mtdtdne 
^'oabcofno  value.  It  isserte  i  fact 
**  l>r,  Rodgers'  Compound  Syrup 
•*  Uterwort  and  Tar  ii  a  ocrt»in 
'*'*tor  inauy  diieiues ;  but  il  does  not 
™'ni  m  iiow  tlie  compound  is  made- 
^  *»  reipcct  doe*  tbk  label  dUI«r  (rum 


tlw  almost  numberk-ss  labels  attaL'hcil 
to  botdes  and  rtaU  conlaininft  medi- 
cinct  and  direcUoni  how  they  shntl  be 
takon.  Now  thfse  are  only  valuAble 
wlien  connevied  witli  thu  nivdiuine. 
As  laWlit  they  are  luefiil,  but  aa  mere 
cornpu»itiotiB,  dtsclnet  from  tlie  medU 
cine,  tlu-y  are  nevi-r  uvi-d  or  dvaigiiMl 
to  be  URcd,  This  it  not  the  case  wiUi 
other  composltiont  which  are  intended 
to  instruct  nnd  aniusc  Ihe  ri'iider, 
though  limited  to  a  ain^le  slivtrt  or 
page.  Of  this  character  would  be 
luuar  tables,  eoiialas,  mu^ie,  and  other 
tnenlal  labors  conceotralvd  on  a.  dingle 

page-" 

■  Collender  v.  rmflltli,  11  Btatehf. 
211.  See  the  oonsideratiun  of  the 
question  of  copyright  in  adrcrUse* 
toeots,  anU,  p.  104. 
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operation,  which  must  have  been  done  over  and  over 
again."  * 

Qaanttty.  —  Ilow  short  a  composition  may  be^  and  still  be  a 
subject  of  copyright  when  published  alone,  has  not  been  defi- 
nitely determined  by  the  legislature  or  the  courts.  Wc  have 
seen  timt  pi-oduetions  written  on  a  single  page  have  been  pro- 
tected as  books.  In  a  recent  English  case,  a  passage  of  about 
sixty  words  was  held  to  be  entitled  to  protection  by  injunction.* 
Tlie  question  is  to  be  determined  rather  by  the  wortli  and 
importance  of  tbe  production  than  by  its  length.  It  would 
seem  that,  however  small  the  piece  may  be,  if  it  has  merit  and 
value  enough  to  Iw  published  alouc,  and  to  Imj  an  object  of 
piracy,  it  should  also  be  of  sufTicient  importance  to  be  entitled 
to  protection.  A  gem  of  literature  may  bo  contained  in  a 
couplet  of  poetry  or  in  a  sentence  of  prose.  Mr.  Lincoln's 
words  at  Gettysburg  rank  with  tbe  highest  productions  of  orac^ 
tory ;  yet  they  may  be  read  in  less  than  two  minutes. 

nie  same  general  test  is  to  be  applied  in  determining  the 
validity  of  copyright  in  a  compilatimi  of  old  materials,  or  a  new 
edition  of  a  work  previously  iniblisliecl.  The  controlling  ques- 
tion is  whether  the  results  due  to  the  labor  or  skill  of  the 
compiler,  or  the  author  of  the  new  edition,  are  of  material  con- 
sequence and  value.  Has  the  compilation  a  substantial  worth 
not  fotnid  in  the  materials  uncombincd?  Is  the  new  edition 
materially  different  fnmi  the  old  ?  In  Black  v.  Murray,*  copy- 
right was  claimed  in  a  new  edition  of  one  of  Scott's  l)allads 
which  differed  in  but  one  word  from  the  original  edition  in  which 
tlie  copyright  had  expired.  Lord  Deas  earnestly  contended 
that  tbe  change  wrought  in  ttie  author's  meaning  by  this  sub- 
stitution ol"  a  single  word,  and  the  force  and  beauty  thereby 
given  to  tbe  poem,  were  so  great  as  to  afford  a  basis  for  a  new 
copyright  in  the  revised  edilion.  The  other  judges  did  not 
attach  80  nnich  importance  to  the  force  of  tbe  revision,  but 
regarded  the  new  edition  as  a  substantial  reprint  of  the  ol 


I  Pttge  I-.  WUden,  20  L.  T.  %.  n.  436. 

'  Cubbrtt  w.  Wumlwiini,  t^aw  Uvp. 
14  £q-  407.  See  ttic  qucsliuii  of  quHii- 
Ul^  flDil  vbJuo  con»ideretl  id  t'bnp*. 

vm.,  XL 


■  OSo.S«u.  CM.8dMr.841.    Tor 

fulIiT  ctiii«iilrrn(ion  nf  tlii*  cam*,  bw 
nn/r,  p.  ]W.  Svv  aUi)  HvdiWrwick  r. 
OriOLu.  8  tic  Sew.  Cm.  2d  »er.  S8S. 
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Tlie  jadgment  of  the  court,  therefore,  was  that  there  was  not 
sufficient  basis  for  a  renewed  term  of  protection.  But  the 
principle  was  evidentlj  recognized,  that  the  claim  for  copyright 
in  such  cases  is  to  be  tested  by  the  change  wrought  in  the 
meaning  of  a  composition,  rather  than  by  the  extent  of  the 
verbal  alterations.  * 
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CHAPTER  IV. 


IN  WHOM  COPYRIGHT  WILL  VEST. 


One  of  the  first  quc»tioiis  which  arise  iti  connection  wtlh 
this  subject  is,  whether  the  copjright  legislation  of  Great 
Hritaic],  or  that  of  tlie  United  States,  ia  for  the  benefit  of 
native  autlior^  alone,  or  of  all  authors  without  diettnction  as  to 
nationality.  The  frcncral  copyright  statutes  of  England  grant 
protection  to  "  authors,"  without  declaring  whether  native  or 
foreign  authors  are  meant  By  the  luteniationat  Copyright 
Acts,  special  provision  is  made  for  extending  copyright  to 
foreigners;  but  such  protection  is  given  only  to  those  autliors 
whose  country  extends  recipi-ocal  privilegeB  lo  Mnglish  authors. 
A  noticeable  feature  of  tliesc  acts  is  that  t}icy  extend  protec- 
tion to  works  first  published  abroad,  while  first  publication  in 
tlie  United  Kingdom  is  essential  to  secure  copyright  under  the 
general  statutes. 

International  CopyaiCHT.  —  Great  BRirAHt. 

The  first  International  Copyright  Act  was  passed  in  1838.*^ 
This  was  rej^aled  in  1844  by  the  7  »fe  8  Vict.  c.  12,  whicli, 
with  the  15  <t  16  Vict.  c.  12,  and  the  38  &  39  Viot.  c.  12,  now. 
governs  the  law  of  international  copyright. 

Foreign  Works  In  Original  Language.  —  By  these  act«,  tho 
Queen  is  empowered  to  direct  by  an  Order  in  Council  that 
autliors,  inventors,  designers,  cngmvers,  aud  makers  of  books, 
prints,  articles  of  sculpture  and  other  works  of  art,  to  be 
defined  in  such  order,  which  slmll  Iw  first  published  in  any 
foreign  country  to  he  named  in  the  order,  shall  have  copyright 
therein  during  a  specified  period  ;  not  exceeding,  however,  tho 
duration  of  English  copyright.     In  a  similar  manner,  provision 

114  2  Vict.  c.  50. 
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IS  made  for  oonrerriiig  u[mi)  tlie  authors  and  composers  of 
<lran)atic  aud  muaical  compoiiitions,  Qt'st  publicly  ropi'ceciitcd 
crf)erformed  in  foreign  countries,  tlio  solo  liberty  of  represent- 
ing or  |>erfurining  Uiem  in  any  pari  of  tht;  Bntiiih  dimiiiiiona, 
fer  a  period  uot  exceeding  that  during  which  protection  is 
afforded  to  similar  works  first   published  in  Englniid.     Tho 
proTisions  of  the  general  copyright  statutes  arc  to  apply  to 
cases  pro^ndcd  for' by  tho  International  Copyriglit  Acts;  sub- 
ject, however,  to  such  special  exceptions  as  may  be  made  in  the 
Order  in  Council.     To  acquire  copyright,  the  foreign  author 
muat  comply  with  certain  prescribed  regulations  as  to  registry, 
and  the  delivery  of  copies  for  dejuosit  in  the  Britiiih  Museum. 
Orders  in  Council  may  specify  difl"ei*ent  times  for  registration, 
and  different  periods  during  which  protection  will  extend  for 
diRcrent  foreign  countries,  and  for  diSerent  classes  of  works. 

TranBiatjoQB. — The  above  provisions  seem  to  have  been 
intpnde<l  for  tho  protection  of  foreign  works  in  their  original 
laii^age.  There  are  special  regulations  concerning  traiisla- 
tions.  The  7  <fc  8  Vict.  c.  12,  expressly  declares  tliot  its  pro- 
Ttsions  shall  not  apply  to  translations.^  But  the  15  &  It) 
Vtct.  c.  12,'  empowers  her  Slnjcaty  to  direct,  by  Order  in 
Council,  that  tho  author  of  a  book  or  a  dramatic  composition 
first  published  or  publicly  represented  in  a  foreign  country 
may,  by  complying  with  the  provisions  of  the  act,  prevent  the 
publication  or  ropreseiitatiou  in  the  British  dominions  of  an 
unauthorized  translation  for  a  specified  period,  not  exceeding 
five  years  frnm  the  date  of  publication  or  public  representation 
of  the  authorized  translation ;  and  in  the  case  of  a  hook  pub* 
lished  in  parts,  not  extending  as  to  cacli  part  beyond  five  ycarri 
from  tlte  time  when  tlie  authurizeil  translation  of  such  part  is 
first  published. 

Adaptations  of  Drntnatlc  Compositlous.  —  Section  G  of  the 
same  act  declares  that  nothing  therein  "  shall  bo  so  construed 
as  to  prevent  fair  imitations  or  adaptations  to  the  English 
stage  of  any  dramatic  piece  or  musiual  compositiou  published 
in  any  foreign  country."  But  this  provision  was  i-cpealtd  in 
1875  by  the  38  k  H9  Vict.  c.  12,  which  provides  that  llie  Queen, 
by  Order  in  Council,  may  '*  direct  tliab  the  sixth  sectiou  of  the 
1  ■.  18.  1  >.  2. 
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6&id  act  shall  not  applj'  to  the  dramatic  pieces  to  whicli  pro- 
traction is  so  extended  ;  nnd  thei'oupon  the  said  recited  act 
Rliall  tnko  clfect  with  respect  to  such  dramatic  pieces  and 
to  tlic  translations  thereof  as  if  the  said  sixth  section  of  Uie 
said  act  were  hereby  reiicaled.'*  ■ 

Rewspapeta   and   Ferlodioala.  —  The   prOTis'lon  ot  the  RtAtutfi^ 

relating  to  hooka  puhlished  in  parts  Iiaa  l)een  judicially  con- 
strued to  refer  to  puhlicationa  which  are  to  ho  completed  in  a 
definite  number  of  parts,  and  not  to  those  lo  ho  continncd 
indefinitely.  Newspapers  and  periodicals  do  not  therefore  come 
witliin  (he  scope  of  this  clause;'  but  for  such  publications 
special  provision  is  made.  St^clion  7  of  15  &  16  Vict.  c.  12, 
provides  tliat  "  any  article  of  political  discussion  which  has 
been  published  in  any  newspaper  or  periodical  in  a  foreign 
country  may,  if  the  source  from  which  the  same  is  taken  lie 
acknowledged,  bo  republished  or  translated  in  any  newspaper 
or  periodical  in  this  country ;  and  any  article  relatini;  to  any 
other  subject  which  has  been  so  published  as  aforesaid  may,  if 
the  soiirce  from  which  the  enme  is  taken  he  acknowledged,  bo 
repuhtlshed  or  translated  in  like  manner,  unless  the  author  has 
signified  his  intention  of  preserving  llie  copyright  therein,  and 
the  ri^dit  ofHranslatiiig  the  same,  in  some  conspicuous  part  of 
the  newspaper  or  periodical  in  which  the  same  was  first  pub- 
lished." In  case  of  such  reservation,  articles  other  than  those 
of  "  [Rilitical  discussion  "  will  he  entitled  to  tlic  same  protec- 
tion that  is  extended  to  books,  but  subject  to  the  conditions 
and  requirements  relating  to  registration,  Ac.,  prescrilwd  in 
tlie  case  of  books.'  Tlie  formalities  prescribed  in  the  case 
of  the  translation  of  a  book  or  dramatic  composition  do  not 
apply  to  translations  ol'  articles  originally  published  in  news- 
pafwrs  and  {Kriodicals,  unless  such  articles  arc  published  la 
separate  furm.^ 

The  Order  in  Council  dated  Jan.  10. 1852.  for  extending 
protection  to  French  authors,  provides  that  works  first  pub- 
lisheii  in  Prance  shall  ho  registered  at  Stationers'  Hall,  London, 
and  copies  delivered*'  within  three  months  after  the  first  jmblica- 
tion  thereof  in  any  part  of  the  French  dominions,  or,  if  such 


1  Ciuwll   9.    Stiff;    2     Kay    k 
279. 


J.         >  Chb»U  v.  SiifT.  s'ipra. 

1  16  &  16  Vine  c.  12,  ■.  B,  d.  7. 
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vork  bo  pulili»li€d  in  pai-ts,  tlien  within  three  months  after  the 
piihlication  of  the  lost  part  tliereof."  It  has  been  held  that  a 
newspaper  or  periodical  is  not  !^iich  a  work  puliliKhc^d  in  parts 
as  la  contemplated  by  thiH  proviMion  ;  and  that  it  must  t>o  regis- 
tered within  three  months  after  the  l>cginning  of  its  publication) 
or  wittiin  three  luoutlis  after  tlio  date  of  the  Onler  in  Council, 
if  \iH  pulilication  was  bejrun  before  t!ie  isRue  of  tlmt  order.' 

Statutory  Requirements  in  Case  of  Translations.  —  In  Order  tO 

entiilc  a  fureign  author  or  liia  oswifrDco  to  protection  for  the 
translation  of  any  book  or  dramatic  composition,  there  must 
be  a  compliance  with  the  following  requirements  prescribed  by 
15  A  IG  Vict.  c.  12,  8.  8 :  — 

1.  Tlic  original  work  from  which  tlie  translation  is  to  be 
made  must  be  registered  and  a  copy  thereof  deposited  in  the 
Pnitcd  Kingdom  iu  the  manner  required  for  original  works  by 
the  said  International  Copyright  Act,  within  three  calendar 
niontlia  of  its  first  publication  in  the  foreign  country : 

2.  The  author  must  notify  on  the  title-page  of  the  original 
work,  or,  if  it  is  published  in  parts,  on  the  title-page  of  the 
first  |>art,  or,  if  there  is  no  title-page,  on  some  conspicuous  part 
of  the  work,  that  it  is  his  intention  to  reser^'e  the  right  of 
translating  it: 

3.  The  translation  sanctioned  by  the  author,  or  a  part 
thereof,  wuat  be  published  either  in  the  country  mentioned  in 
the  order  in  council  hy  virtue  of  which  it  ia  to  be  protected, 
or  in  the  British  clominions,  not  later  than  one  year  after  the 
rcgistratiun  and  deposit  in  the  United  Kingdom  of  the  original 

rork  ;  and  the  whole  of  such  translation  must  be  published 
within  tlirce  years  of  such  registration  and  deposit : 

4.  ^<uclt  tmiislation  must  be  registered  and  a  copy  tliereof 


I  CdMotl  P.  Stir,  3  Kay  &  J.  r,Q. 
Rrfemns  In  lliv  InnfiniiKi!  uf  tlie  Onlor 
rvUtind  to  workt  publUhed  in  |>iirt«. 
Vice  C'liAi)«lli»r  Wood  itald  :  "The 
only  iiilurpTvUilion  of  tlist  cIsuNO  ia 
tlisl  it  rcfiTs  tti  s  |ml)l  tail  inn  wliicli  ii 
tolie  cnDi{itcte<)  in  a  tiwcitteil  numtwr 
p«rt«.  sD(]  not  one  w^ikh  is  to  be 
■linu«d  for  ■□  in'letinito  period. 
There  would  be  no  sense  In  t)i«  otlipr 
coniiruciiun.  TItc  effect  of  it  would 
,  bt  that  si  *nj  period  the  publislier  of 


tnch  a  work  might  rpgiMer  It,  sod 
carry  Inck  liis  copyriRlitiu  the  earliest 
period  in  1852  wlicn  French  aulliort 
firat  liad  a  copyridlit  in  this  countrjr. 
Tliai  cannot  he  tlio  intenlion  ;  it  muit 
iiu-ftti  to  aiipty  to  a  work  to  bo  com- 
plel«4l  in  s  defluile  nuni)ier  of  pftrU, 
and  buch  a  work.  tliuti{[l>  "ot  nrifislered 
at  !(■  comnivnc^nu'nt,  may  be  regit- 
ltr«d  witlitn  t)ir««  cnontlifi  after  tbo 
ptiblicBtion  of  tlie  laat  part."  Ibid. 
2t*C. 
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deposited  in  tlic  United  Kingdom  witliin  a  time  to  be  mentioned 
in  tbnt  l^elmlf  in  tlic  order  by  which  it  \h  protected,  and  in  t}ie 
maimer  provided  iiy  the  said  liitcrnatiotml  Copyright  Act  fo^w 
the  rofristration  and  deposit  of  oi'igiual  works  :  ^| 

6.  In  the  case  of  hooka  published  In  parts,  each  part  of  tlie 
original  work  nmst  he  registered  and  de[K}sitcd  in  t))i»  country 
in  the  manner  required  hy  the  Raid  International  Copyright 
[Act]  within  three  montlis  after  the  first  publication  thereof 
in  the  foreign  country  : 

6.  In  the  case  of  dramatic  pieces  the  translation  eanctiont 
by  the  author  must  ho  published  within  three  calendar  mont 
of  the  registration  of  the  original  work  : 

7.  The  alwvc  requisitions  shall  apply  to  artictea  originaltj 
publialied  in  newspapers  or  periodicals,  if  the  same  be  after- 
wards published  in  a  separate  form,  but  shall  not  ajtply  tosuf^S 
articles  as  originally  published.  ^* 

It  has  been  held  that  tlie  act  contemplates  and  requires  a 
translation  of  the  whole  work,  and  that  a  tranBlation  of  a  part 
is  not  enougli  h)  entitle  the  author  to  protection.  Moi-eovcr, 
the  veraiou  nm^it  be  a  bmia  jide.  translation.  In  the  case  of  a 
drama,  a  mere  imitation  or  adaptation  to  the  English  stage, 
altliongh  sanctioned  by  the  author  as  a  translation,  is  insufH- 
cieut  for  the  cumidetiou  of  a  \-alid  title.  Where  it  was  Bough|^ 
to  restrain  the  representation  of  an  unauthorized  adaptation.  tlH 
the  English  stage  of  a  French  comedy  originally  represented 
in  Paris,  the  court  held  that  tlie  plaintiff's  title  was  defeated 
by  the  fact  that  the  version  approved  hy  the  authors  of  tlie 
come<ly  as  a  translation,  and  duly  regiatercd  as  such,  was  a 
mere  adaptation,  witliont  the  elements  of  such  a  translation  as 
is  required  by  the  statute.  What  Parliament  intended,  said 
Yice-Chancellor  James,  was  "that  the  English  people  shouti 
have  the  opportunity  of  knowing  the  French  work  as  acci 
rately  as  it  is  possiljle  to  know  a  French  work  by  the  medit 
of  a  version  in  English."  ' 


said 

>ut«fl 

cci^H 

'"1 


>  Wood  p.  Chart,  Uw  R«p.  10  Gq. 
193,  aas.  "  It  i*  proridfrd,"  Mid  the 
Vice-Chancellor,  "  llmt  in  ilie  citxe  of 
draiitlillu  |>iei-ea  tlie  IrmtiRlnliun  mnu- 
tioncfl  \>y  lite  kullinr  niiiHt  \tv  pubJishrd 
wilbin  three  caleoUjir  tnonttu  of  tli« 


rcgiatraiion  of  tlie  orijn'nftl  work. 
Now  I  do  not  tliink  it  it  piiMililp  lo 
•Ay  that  iiteMrm  iIihC  any  \W\ng  which 
llir  iiultior  simll  ■Anctinn  as  a  lran«|a- 
tiuri  $lmU  be  publinlic^l  witliin  three 
cftlenilu  montlia.    It  mnns  that  k  real 
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Importing  PlraUcal  Copfas  Probibitvd. —  In  order  lo  secure 
more  cfTeclually  Ihe  protection  granted,  tlio  statute  pruliibita 
the  unautlioriKcd  importation  into  any  part  of  tho  Rritiali 
dominiona  of  copies  of  anj  work  of  literature  or  art  in  wliicli 
copyright  exists  by  virtue  of  tbo  International  Copyright  Acti^, 
vhich  liave  been  printed,  reprinted,  or  made  in  any  foreign 
country  other  than  that  in  which  such  work  was  originally 
puhlifihed  ;  and  the  same  prohibition  applies  to  nnantliorized 
traniilatious  of  books  or  dramatic  compositions  protected  by 
the  actfl.' 


tranalfttifin,  bein;  «  lran«lHti<ii]  which 
liu  been  AQtborized  or  siinctioned  hy 
ihe  ftuilior,  tnu»t  he  puhlUtieil  vilhin 
Uir««  cnlpiiilnr  nimiths  of  tlie  rpgistm- 
tioo  uf  the  orieinnl  work.  It  itppear* 
Id  me  thai  the  ptamtftT  in  ihit  cum  ha* 
p>ne  out  of  hii  counc  la  dig  a  pitl'aU 
fur  himMlf,  fur  what  he  saya  he  has 
dooe  is  —  the  oriftinal  thiiift  hemg 
Call^  Frau-f 'rati— he  hu  piiUinhrd  ill 
Engtiuida  corned;  eallud  Like  to  Like, 
a  cunkpdy  in  five  ncl^,  heiag  an  Eng- 
lUh  *ertion  of  MM.  Meilhac  and 
Bal^rv'i  Frou-Froti,  written  by  II. 
SulJierland  Edwanls.  Tlifn  he  hai 
inir<idu<.vd  En){Ii«h  chnractorv  ;  he  haji 
tnnafemM]  Ihe  w:«ne  U>  England;  he 
hai  made  the  aliermioni  necewtry  for 
znakiDg  it  an  (Ingliih  comedy,  and  he 
has  left  eat  a  greai  numbitr  of  «|kfrechee 
■nd  pauaies— eapeuialty  in  the  first 
act —  whicli  would  «-em  lo  me  lo 
imply,  that  at  fint  he  iva«  reully 
naking  an  imitation  or  ailnplalion,  and 
afterwards  was  minded  more  cum- 
pletely  to  make  a  transbition.  The 
Bni  two  acts  aeetn  to  mo  particularly 
lu  be  wlint  u  referred  to  in  the  act 
tbelf  as  an  imitation  or  adaplnlion. 
Whtflher  it  ta  a  fnir  imitation  or  adap- 
IKioa  Is  ftnotber  question ;  bat  if  one 
Wanied  to  hare  an  example  of  what 
b  an  imitation  or  adnputiuii  to  t)ie 
F.n){lt>h  su^e,  one  would  liave  said 
tlial  this  is  exACliy  the  thintc  which  is 
mraat-  It  is  an  imitatinn  and  adapta- 
tion to  the  Englith  itage;  that  ta,  you 
hare  traniferr^i  the  chnracters  to 
Eoftland.you  make  them  Knglish  cbar- 
acirrs,  you  inlroduce  English  matinert, 


and  yoo  leave  out  things  which  you 
nay  would  not  be  auitable  for  rc-presen- 
tation  on  the  KriKlikh  staKC  Now  that 
is  not,  in  my  view  of  l!ie  caw,  what 
lhi>  net  requires,  for  some  suffivieni 
purpose  as  I  have  said  before,  when  it 
requires  Ihai  a  trnntlmion  ehonid  l>e 
nimlc  accessible  to  the  Engligh  people. 
What  is  required  is,  lliat  the  Kngltsb 
people  idiould  hare  Iho  ojipnriunity  of 
knowinfc  ihi-  French  work  as  at^^cunitely 
as  It  ii  po«Hible  to  know  a  French  work 
by  the  medium  of  a  version  in  Eng- 
lish."   Ibid.  3(M. 

When  this  dei^ision  was  rendered, 
the  statute  esprewly  provided  tliat 
"fair  imilalioni  or  adnplationa  to  the 
English  stage "  of  any  foreijni  piny 
might  he  made  witliout  the  consent  of 
the  author  of  tlie  oHglnAl.  LJ  &  16 
Vict.  c.  12,  a.  (5.  This  clause  has  been 
repealed  since  Wood  l-.  Cliarl  was  tie- 
dUed.  88  &  39  Vic-l.  e.  12.  But  it  does 
not  appenr  tliat  tho  court  in  that  caie 
was  influenced  by  the  provision  juxt 
referred  to.  Heferring  to  (he  neces- 
lily  of  publishing  luch  a  transUtlon  as 
was  contemplated  by  this  statute,  Vice- 
(!hancelhir  Jnmes  »iid  :  "  If  tin.-  author 
had  complied  with  the  condition  re- 
quired by  the  act  of  Parliament,  or 
any  other  person  claiming  under  the 
author  bad  complied  with  that  condi- 
tion, I  should  at  once  luive  reslntlned 
the  acting  of  such  a  piece  as  this  hy 
any  one  else,  iis  not  being  a  fair  imita- 
tion or  ailaptatltm,  hut  as  being  a 
piratical  translation  of  the  orjglaal 
work."    Uw  Rep.  10  Eq.  206. 

MG  &  10  Vict  c  12,  a.  0. 


sso 
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Works  first  Fablisfaed  Abroad  not  entitled  to  Copyright,  except 
nnder    Inteniatioiial    Acto. —  Section    19    of  7    A   8  Vict.   C.  l^^^fl 
declares  tlmt  llio  aiitlior  of  a  book,  dramatic  composition,  or^ 
other  woric  metitioued  iii  ttio  act,  which  shall  be  first  puUishcd 
out  of  the  British  dominions,  shall  have  no  coj^right  therein, 
nor  the  exclusive  right  of  representation, "  otherwise  than  such 
(if  any}  n.t  he  may  become  entitled  to  under  this  act."     It  h&4 
been  held  tlmt  this  section  applies  to  nativo  as  well  aa  to  for^| 
eign  authors,  and  to  works  first  published  in  any  foreign  coun- 
try, whcthor  the  provisions  of  the  Iiiternatiunal  Copyright  Acta 
haro  or  have  uot  been  extended  to  that  country ;  and,  accord- 
ingly, tlmt  no  author,  whether  a  British  subject  or  an  alien,  is 
entitlctl  tu  any  other  protcRlion    for  a  work    first   published 
abroad  than  that  which  he  may  claim  under  the  luterualioaal 
Copyright  Acts.^ 

Rights  op  Foreign  Atrruoas  in  Great  Britain. 

The  International  Copyright  Acts  do  not  affect  the  rights 
of  an  alien  under  the  gciieral  copyright  statutes,  and  leave 
untouclted  tlie  question  whether,  under  the  latter,  a  foreigner 
is  entitled  to  any  protection  for  a  work  first  puhlislied  in  Eng- 
land.    This  question  has  undergone  the  most  elaborate  dia- 
cuBsion  in  the  courts,  and  is  one  on  ivhich  the  ablest  judgoiHJ 
have  expressed  opinions  diametrically  opiK)scd.     The  conflict 
of  opinion  is  the  result  of  the  different  meanings  given  to  tlte-^ 
word  author  in  the  i^tntute  8  Anne,  c.  19,'  and  S  &  6  ViotiH 
c.  45;^  the  question  being  whctbcr  Parliament  legislated  for 
all  authors,  native  and  foreign,  or  for  British  su)>jccta  atone. 
OfcoursR,  it  has  never  been  claimed  that  a  foreigner  is  entitled 
to  any  })rivileges,  except  on  the  conditions  which  are  to 
observed  by  an  Englishman. 

The  doctrine  that  an  alien  is  capable  of  acquiring  Britis 
copyright  was  not  opposed  by  any  direct  authority  until  1S41 
Before  that  year,  the  protection  of  the  law  had  been  uniforml/* 


'  BouclciuU  i>.  DeUfield,  1  Iletn.  &  Chap.  V.     For  countries  with  which 

Bl.  507 :  DoucicsuLt  i*.  Chatlerton,  G  Cli.  iiitemAtionsI    cnpyriftht     utjnventioDi 

1).  'Ml.     See  Uie«e  auttmritiM  consid-  )iu*'c>  Ihh-ii  luuile,  see  antf.  p-  Hi. 

BTod   moro  full/  utuler  Puliticstioii  in  '  s.  1.                        *  s-  3. 
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extended  to  the  works  of  foreign  authors;'  and,  in  1848,  the 
Cuurt  of  Common  Pleas,  after  an  elaborate  discussion  of  the 
subject,  unanimously  held,  in  Cocks  i^.  Turdy,  that  an  alien 
friend,  though  resident  abroad  at  the  time  of  publication,  was 
entitled  to  copyright  in  a  work  first  publislied  in  Ktigland.^ 
Tlie  law  was  construed  to  the  same  ciVect  by  the  Court  of 
Queen's  Bench,  in  Booscy  v.  Davidson,  decided  in  1849.^ 

The  soundness  of  this  doctrine  was  first  judicially  questioned 
in  HJ4o,  when  Chief  Baron  Pollock,  delivering  tlie  judgment 
of  Uie  Court  of.  Kxchcquer  in  (Jhapjiell  t'.  Purday,  remarked 
(hat  **  upon  the  construction  of  the  statutes  atone  a  foreign 
author,  or  the  assignee  of  a  foreign  author,  whether  a  British 
&ui  jcet  ur  not,  had  no  copyright  in  Knglaad,  and  no  right  of 
action  on  the  ground  of  any  piracy  of  his  work  in  the  Bntish 
terntoricH."*  But  the  result  of  the  decisions  at  that  time 
was  stated  to  be  that  a  foreigner  became  entitled  to  the  benefit 
of  the  statutes  by  lirst  publishing  in  England  ;  and,  in  view  of 
such  authorities,  the  court  went  no  farther  than  to  express  a 
doubt  whether  English  copyright  would  vest  in  a  foreigner 
resident  abroad.^  But  the  determination  of  this  question,  if 
not  the  discussion,  was  unnecessary  ;  as  the  copyright  in  con- 
troversy was  clearly  defeated  by  a  piior  publication  of  (he  work 
abroad,  in  184U,  the  eame  court,  contrary  to  all  Ibe  authorities 
on  the  snbject,  held,  in  Boosoy  v.  Purday,  that  a  foreigner, 
domiciled  abroad,  by  sending  bin  work  to  Great  Britain  for  first 
publication,  acquired  no  copyright,  and  could  not  confer  a  valid 


>  Bach  V.  Longman,  Cowp.  B28 ; 
Goichurd  r.  Mori.  9  L.  J.  (Ch.l2:r7; 
D'Alouane  r.  Ootuey.  I  Y.  A  C.  Exrh. 
266;  B^Mitlerv.  t'oairr,  10  Sim.  «i'J', 
CliappfH  f.  Panlay,  4  T.  lb  C.  Escli. 
ii)i>.  In  t)w>  cft*«  list  dle<),  tli«  iwpy- 
ngtit  «B>  (li-fvau-tl  by  R  prior  puUicA- 
tUiD  or  llio  wurk  abrnail ;  but  Lord 
Abingrr  uiiil,  tlMt  "  m  furvigncr  who  is 
Um  •uthor  it  a  work  unjiiiblishcd  in 
Frann  niAv  cofnmiinicate  hii  ri|{lit  to 
a  Bhtikli  vobjecl."     Ililil.  4D&. 

!  6  C.  B.  MO. 

»  13  Q  B.  267.  See  alao  OUemiorff 
r.  Black,  4  I>c  G.  &  6m.  209;  Buxton 
V.  June*,  5  Id.  &0. 


•  14  Mec«  4W.  818. 

*  Ibid  ai'l.  In  i»el'>ndn>  v.  Shaw.  2 
Sim.  2:}i,<)ecl<)«d  in  182^,  \1oe-Cbaiici>l- 
lor  Sliadwell  naid ;  "  Tlji*  ouurt  iU>ct  not 
proln:!  tlie  i»|i>-ngbl  uf  a  I'orcigiter." 
But  lliis  canv  liad  rut  cuiiiivL-tiun  irjtli 
tliL-  law  uf  L-u[>yri|;lit,  ntid  ilie  abora 
was  n  totire  remark  uari'lrnnly  made. 
MoreOTcr,  in  Bi-nllcy  j.-.  Fosler.  lOtiliin. 
&•£».  ditOdud  in  1831*,  tliv  ssnic  judge  did 
nol  licsitatc  tu  d«.'lan'  tbat  a  l~ciivi|tu  au- 
iJtor  wbo  gave  'Mbe  Britiali  public  Uie 
advanmgc  of  his  industry  and  knuwl* 
edtie,"  bv  first  publialiinx  hi*  tvork  in 
Kiigland,  wa«  entitled  lu  tlie  prutcclioo 
of  tlie  cup^rigiit  ttatutet. 


222  THE  LAW   OP  COPYRIGHT  M 

title  upon  a  British  subject.^  "  Onr  opinion/"  said  Baron 
Pollock,  "  i»  that  the  legistatui-c  must  be  considered  prima 
facie  to  mean  to  legifilate  for  its  own  subjects,  or  those  who 
owe  obedience  to  its  laws;  and,  consequently,  that  tlie  acts 
apply  prhna  facie  to  British  Buhjecls  only  ia  Boiue  sense  of 
that  term  which  would  include  suUjeota  by  birth  or  residence 
being  authors;  and  the  context  or  subject-matter  of  the  stat- 
utes does  not  call  upon  us  to  put  a  different  construction  upon 
them.  The  object  of  the  legislature  clearly  is  not  to  encourage 
the  importation  of  foreign  books  and  their  first  publication  in 
England  as  a  benefit  to  this  country  ;  but  to  promote  tlte  culti- 
vation  of  the  intellect  of  its  own  subjects."  ' 

This  judgment  was  followed,  in  Booscy  v.  Jefl'erys,  by  the 
Court  of  Exchequer,  whose  decision  was  overruled  by  the  Ezi^| 
cheqnttr  Clianiber  in  I80I,  when  it  was  again  declared  that  all 
authors,  native  or  foreign,  resident  in  England  or  abroad,  were 
entitled  to  the  protection  of  the  law,  on  condition  of  5rst  pub- 
lishing their  wtirks  in  England.^  "  We  see  no  suiTicient 
reason/' said  Lord  Chief  Justice  Campbell,  "  for  thinking  liiat 
it  was  the  intention  uf  tlte  legislature  to  exclude  foreigners 
from  the  benefit  of  the  acta  passed  for  the  protection  of  literary 
property.  The  British  Parliament  has  nu  {wwer,  and  cannot 
by  any  general  words  be  sup[>osed  to  intend,  to  legislate  for 
aliens  beyond  British  territory;  but,  for  any  thing  within 
British  territory,  it  has  the  power  to  legislate  for  aliens  as 
well  as  natural-bum  subjects ;  and,  as  we  conceive,  by  general 
words  must  bo  presumed  to  do  so.  The  monopoly  which  th 
statutes  confer  is  to  be  enjoyed  here,  and  the  conditions  wliJcl 
they  require  for  the  enjoyment  of  it  are  to  be  performed  hci 
What  is  there  to  rebut  the  presumption  that  aliens  are  included ' 
The  act  8  Anne,  c.  19,  which  the  others  foUuw,  is  entitled  *  An 
act  for  the  encouragement  of  learning,  by  vesting  the  copict, 
of  printed  books  in  tlio  authors  or  purchasers  of  such  copicsJ 
Assuming  that  the  legislatui-e  looked  only  to  the  enlightenment 
of  the  kingdom  of  Great  Britain,  without  any  general  regard 
for  the  re|ml)lic  of  letters,  may  it  not  be  highly  for  the  encour- 


1  4  Excli.  Kep,  u&. 

3  Ibid.  IM. 

■  6  Exoh.   R«^   fiSO. 


Tlie  Iat  u 


expounded  ia  tliii  cue  «■•  foUotred 
in  Buxtuo  f .  Jamei,  6  De  G.  &  Sm. 
80. 


rs  vmon  coptrioht  will  rest. 


223 


■gfni«Dt  of  learning  in  this  country,  that  foreigners  should  be 
induced  to  send  their  works  composed  abroad,  either  in  English 
or  in  a  foreigni  language,  to  be  firat  published  in  I^ondon  't  If 
Rapiu  or  De  Lolme  had  written  tlicir  valitalde  works  to  illus- 
trate our  history  and  constitution,  without  even  visiting  our 
shorcR.  could  it  be  intended  tlint  they  Hitould  be  debarred  from 
|>ublit()iinf;  on  their  own  account  in  England,  or  selling  their 
copyright  to  an  Knglish  boukscllcr  1  .  .  .  For  the»e  reasons, 
wc  think  that  if  an  alien  residing  in  his  own  country  were  to 
aompooe  a  literary  work  there,  and,  continuing  to  reside  there, 
vitlioiit  having  before  puldished  Itis  work  anywhere,  should 
eacsc  it  to  bo  Brst  puhlished  in  England  in  his  own  name  and 
vn  bia  own  account,  he  would  be  an  autiior  within  the  meaning 
of  oar  statutes  fur  the  encouragement  of  learning;  and  that 
lie  might  maintain  an  action  in  our  courts  against  any  one  who, 
ill  tliiH  country,  should  pimte  his  work."  ^ 

Foi«lgner  Resideat  Abroad  not  Untitled  to  Copyright  —  An  ap* 

peal  from  this  decision  was  taken  to  the  Uouse  of  Lords,  where, 
in  lSr)4,  the  aulhorities  and  principles  involved  were  discussed 
sfitli  a  thoroughness  that  makefl  Jetierya  v.  Boosey  '^  the  leading 
copyright  case  of  this  century,  as  Millar  v.  Taylor  and  Donald- 
Wtt  r.  Beckct  were  of  the  last.     The  loading  qucwtion  sub- 
mitted to  the  judges  in  attendance  wiw,  whether  valid  copyright 
'•^'Wled  in  the  opera,  La  Sannambula^  which  had  been  coua- 
f*«d  hy  Bellini,  a  foreigner,  resident  in  Italy,  and  first  pub- 
"**>ed  in  England  by  his   assignee,  Boosey.     The  discussion 
'"'I'ed  on  the  meaning  of  the  word  author  in  the  statute  of 
°^  Anno.     Six  *  of  the  elcrcu  judges  maintained  that  this  waa 


'  4  H  L  C  B16. 


IP    Erie.  Wiltwmi.  Colerid^.  Maule, 

TEhiman,  tVonnpton. 

"  The  ffencral  rule,"  Mid  Mr.  .lus- 
?*  Mwile,  '■  u  ttut  word*  in  an  net  of 
/""•mvm,  ■ml  intliwd  in  e^crv  otlier 
~**^mei]l,  umat  be  tonilrued  in  llic-ir 
T^'^irj'  Mnw,  nnl«)»  there  in  •onie- 
.  ''S  to  dhow  pittlnir  tlmt  tlicy  cAiinot 
*^  bwn  us«<l,  ami  Ml,  in  fuel,  were 
^    ^Bed   in     lliMt   senw.       Here    ttie 


othem ;  ami  Uivrc  i»  nothinj^,  ■»  it 
e«euia  to  me.  in  nny  pnrt  of  tlio  acta  to 
■how  that  thejr  are  to  l>e  rvslrk'tvil. 
lnde*d,  ihoiie  who  rsjed  this  eomtroc- 
tian  dii  itot  t«\y  irn  any  thing  to  lie 
fuimH  in  the  term*  of  tlic  actn  ;  nor  is 
it  jin)U'nd«d  that,  by  coniitruiiig  the 
words  in  their  prufwr  h-dsp,  any  con- 
Inidiction,  incongruity,  or  ab»unlity 
will  arise.  Bui  it  is  anid  lliat  the  inten- 
liim  of  the  acta  is  reatricted  to  the  en- 
couragement of  British   indiiatry   and 


*^a  lo  be  conatrued  ar«  '  autlior,  at-  talent,  and  that  this  construotion  of  iho 
^}^*  *"d  »»tigru.'  Tb«*€  words  words  would  give  an  I'ffi-ci  to  the  not 
f^iulj-  eoDpnhtmd  alieiu  u  well  as    beyond  that  restricted  intentioa.      I 
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tieed  in  a  general  flense,  embracing  all  authors,  native  and  foi 
cigii ;  that  there  wa.s  nothing  in  the  statute  to  restrict  its 
meaning  to  British  aulijccts,  and  that  such  restriction  would 
be  againflt  established  principles  of  statutory  construction,  and 
contrary  to  the  spirit  ol'  the  act;  that  the  pur[»OHe  of  the  leg- 
ialatui-e  was  to  promote  learning  and  literature  in  Great  Britain, 


cannot  lir'mg  myself  to  llilnk  that  any 
fucb  reatrktion  wu  intendeJ  ;  it  cer- 
tainly 'm  [jut  expreswd.  Uut,  eren 
takioR  the  inteiitLon  uf  llie  acln  la  be 
aa  aciaunii^i],  it  woiili]  nut,  I  tliirik,  hv 
Rufficiciit  to  tiike  (ruw  tliv  ct-iK-ral 
nonts  uf  llic  le^cisliidire  tlicir  rtalural 
and  Wp)  vonatruvtiai) ;  fur  Urkiali  In- 
duatr/  and  Uilcnt  will  be  encourxged 
by  cuuCurring  a  co[»yrigbt  on  a  for- 
eiKiier  lirat  publishinK  In  Eu);lan<t ;  in- 
duatrjr,  by  girinK  it  i)ucu]mtiun;  Ami 
laloiit,  by  fiiriii«liinK  it  with  VHluribl« 
iDTortualiuiJi  ami  lueHiia  fur  uultivaliun. 
"  ItiaaUDiHidtlinttbeletfiA'aturc  was 
dealicig  with  llritish  initrctfia  and  Icgia- 
Inttng  lurliriliali  {>ea}>ltf.  This  b  true; 
but  to  ftire  a  copyriglit  la  a  foreign  au- 
thor publieliinK  in  tliis  country  ii  deal- 
log  nitti  Untisli  intereataand  l«gi»kv 
Ing  for  Uriti^h  people.  Some  parts  of 
tlie  iiuu,  it  U  BHid,  thou^li  eicjtresRL-d 
generally,  oiUHt  be  cunscrued  witli  a 
reatriclion  let  tbta  ciruntry.  Ami  Ibis 
ia  true  witli  resptui  to  tbi.-  vxtnil  uf  tbe 
Bolc  JibtTiy  i>f  pniujnt;  coiiterrvd  by 
tlie  ac-ts  in  gcueritl  terms.  Uut  these 
words  are,  witb  resi^ei.'t  to  their  openi- 
tlon,  Decessariiy  coiitJiic-d  to  the  do- 
miiitoni  witliin  wbiOi  the  legUlalure 
liad  the  {imwvr  of  lioiiferriiig  such  lih- 
i-rty ;  atinl  tlie  wurd*  probibitiniic  im- 
portiition  atiDW  Ihnt  tlic  lnimen>  of  the 
acta  had  this  cottstruvliun  diatinctly  in 
view.  Uut  this  cousideratton  has  no 
operatloD  with  resjicot  to  the  |>eraunB 
on  wliuiii  tbe  sole  liberty  i«  conferred. 
The  wurdH  *  author,  ABnitfniL'i-,  am)  hi- 
SIKHS  '  tiatumily  comprehend  alieni  ; 
and  tbe  legislature  ts  nut  denied  to 
have  had  ibe  Hgtil  and  pt>wur  uf  i-«n- 
ferriii^  the  sole  lilicrly  itii  tiK-iii  if  it 
Ihou^bl  Ht.  Ill  nty  iipinitjn,  ihervfiiri-. 
Ibc  atJlsvonftra  o.ipyn^litun  u  lorei^ 
author,  or  his  nseigtivv,  Qrst  publiahing 
In  Engbuid.    To  hold  otherwiae,  would, 


I  think,  be  contrary  to  the  plain  mean- 
ing of  tbe  acts,  and  would  be  a  moat 
inconvenient  revtrictioii  uf  tlie  rule, 
wliiL'l),  in  i>i-r<oniil  matters,  place*  an 
n]iL>n  in  the  siliuc  situation  as  a  nntDtal- 
bi>m  subject."    4  U.  L.  C.  ifWt.  ^d 

"  Ab  to  Ihe  intention  of  the  legta*^ 
laltire."  said  Mr.  Justice  Krie.  "  to  ex- 
dude  alien  autliors  from  the  rigliia  of 
authors  in  England,  because  it  Is  bi- 
tendeJ  to  encourage  learning,  and  to 
induce  learned  men  to  write  uwfol 
buoks  lite  recited  inlenliun  U-«ds  titc 
tu  an  uppuHilc  construction  ;  for  learn- 
ing is  encourage^]  by  supplying  the 
bctt  information  at  Uie  cheapest  rale, 
and  according  to  thU  view  the,  learner 
should  hare  free  accest  to  tl»e  sdruice'i 
in  lileniiiirc  and  science  to  be  found  in 
the  useful  books  ot  learned  men  ol  for- 
eign nations,  and  1  gather  from  ilic 
statute  that  this  waa  i(a  scope.  It  Js 
nut  to  bv  sup]K>icd  tluit  tlic  h-gislature 
looked  upon  ith  fureign  liicntture  as 
bail,  LiociiuHe  of  some  peniiuinu*  writ- 
ings, or  v<n  all  Drilish  proihiction*  aa 
good,  on  account  of  some  works  of  ex- 
cellence; nor  ii  it  to  be  supposed  that 
the  legislature  planned  etiber  to  release 
Drilisb  authors  from  a  conifielition  with 
abens,  i>r  to  restrict  readera  lo  a  ruui- 
mudity  of  Britiab  prodttcmms  ol  infe< 
rior  quality,  at  a  higher  prlcv  ;  or  that 
it  intended  to  give  lo  Briii.ih  author*  of 
meditKTily  a  imall  preniium,  at  the  ex- 
pense of  depriving  Briltsh  primers  and 
bookselliTS  of  tlie  profll  uf  printing 
and  selling  works  of  excellence  by 
aliens.  Il  any  such  plan  existed,  iha 
enactment  contains  no  words  fur  exe- 
cuting It.  It  proviiW  for  author*, 
which,  in  L-onimun  acceplatiun,  d^^mitm 
Authors  uf  nil  eountriea;  aulhur  ex- 
pressing a  relation  to  ■  work  cxduaire 
of  country."    Ibid.  tf78. 
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and  tliat  lliia  object  was  advanced  by  encouraging  foreign  au- 
Uiorfllo  send  their  works  to  Kngland  for  tirst  puhlicatiun.  Five 
judges'  argued  that,  thougli  foreigners  were  not  expressly  ex- 
duiled  from  the  privileges  of  the  statute,  a  British  legislaturef 
dealing  vith  liritish  interests,  must  he  presumed  to  have  leg- 
isl&tMJ  for  Britisl)  subjects  and  for  the  encouragement  of  native 
aulhore  aloue.  honl  f^t.  Leonards  and  Lord  lirungham,  who 
idrised  tlicir  peers,  followed  the  uiiuority  of  the  judges.  The 
Hoiuouf  Lords  adopted  the  same  views;  and,  in  pronutincing 
llie  most  important  copyright  decision  since  Lord  Mansfield's 
time,  held  that  English  copyright  would  not  vest  in  the  work 
of  &  foreign  author  resident  abroad.^ 


'  Crtnwqrth.  Jervia.  l*on«ck, Parke. 
Andtwm.  LordCliimcellor  Cranwortli 
aid:- 

"Tbe  nib«tAOllal  quMtion  it, 
whellwf,  under  ilie  lerni  autlior,  we 
in  to  undfntAnd  (he  kfpslftture  aa 
nfafitif  i<i  Krititti  HiiihnrA  only,  or  to 
WeaiiitrinpliUvd  oil  aitOiunuf  i-very 
nilion,  Mjr  upinion  is,  tlmt  the  bIiiIuU* 
m\A  be  confiiTDifd  u  referring  to  Brit- 
lit'  aoikirB  only.  I'rima  Jacit  tlie 
Itrilatiire  of  tliis  eounlry  inuat  be 
^■teloiiuke  Intvsfur  iiaown  aulijt-fls 
ctdmltdy,  and  wlicrc.  m  tn  ibr  slAtuio 
DOi  under  ooniidenitioD,  an  exdualvc 
pmiltp  i)  giren  to  a  particuUr  class 
tttk*  ttpnM  of  the  real  of  her  Maj- 
***>'•  n^fuu,  lb«  objector  giTing  iliat 
ptitil^  niuat  he  tAken  to  liuve  boon 
>  BaiKiiul  olgect,  and  the  [irivileseil 
("i*  to  be  conflued  to  r  |)i)rlii»i  iif  tlmt 
^niaiiny,  lor  Ibt;  g^-in-ml  wilv»titM|^' 
*f»Wcltlbeeo»ctowntl»niudv.  When 
^  *J  itiu  tbe  lefpalaloni  must  pnmn 
^  be  uk«D  to  legialat«  only  for 
lb  Ml  nfaJMU,  I  muat  b«  taken  to 
"'^o'*  UHler  tli«  word  hiibjocta  nil 
'"Ma  «Ik)  btv  witliin  tbe  (Queen's 
""BitDraM,  and  who  thua  owe  to  licr  a 
|*^*rary  allofttADce.  J  do  not  doubt 
™>^Ia  turvigm-r  fcsidi^nt  herv,  and 
'''iBfMiiJag  and  puliliahiiig  »  b*?uk  hvru, 
"Mauliior  vitlun  llie  mcaniniiC  of  tlii? 
*^<att',  \\t  is  within  its  words  and 
f^t-  lifo  furtltor;  1  think  that  if  a 
'«c»ip)tr,  having  conipo««d,  but  not 
'^"nf  paUiaUed,  a  work  abroad,  wer« 


to  CDiiie  to  this  country,  and,  the  wpek 
or  dity  after  liia  srrivnl,  were  to  print 
and  pubhali  it  here,  he  woohl  be  wtih- 
in  tlie  protection  of  the  suttutv.  Thia 
would  be  so  if  he  had  canipoHcd  tlie 
work  after  liia  arrirni  in  this  country, 
and  I  do  not  tlunk  any  (]ii>i-Htinn  uan 
be  niini-d  lui  l<i  wlteii  and  kIk'TV  lie 
cumpusL'd  it.  So  lutig  as  a  lilvrary 
work  remalna  unpublished  at  all,  it 
liaa  no  existence,  exL-epi  in  the  mind 
uf  ila  HUliiur,  or  in  tlie  papers  in  whicli 
he,  for  Ilia  own  coiireiiii.>n(-e,  niny  liavo 
cmlHxIicd  It.  Copyriglit,  defined  to 
mean  Uie  excluaivv  right  of  multiply- 
ing copieK,  commen<:ea  at  the  instant 
of  piiblk'&tion  ;  and  if  the  autlior  \i  at 
that  time  in  Kngliuid,  and  while  bera 
he  first  prima  and  publiehea  his  work, 
he  if,  1  appreliend,  an  antlmr,  within 
the  nieaiii'ig  of  ttio  alahite;  eveu 
tht^ugli  he  shouhl  have  cume  here 
solely  with  a  view  to  tlie  publication. 
...  If  publication,  which  \i>  (so  to 
siiyj  ihe  overt  act  ea^bliBbinj;  author* 
ship,  takes  place  here,  the  author  is 
then  a  Brilinh  author,  wIuti'vit  he 
Tnay,  in  fact,  iiave  cinipoavd  his  work- 
Itut  if  at  the*  time  when  eopyri);ht  com- 
mences by  publiiation,  llie  forei)^  nu- 
ihor  is  not  in  thin  cniintry,  he  Is  not,  in 
my  opinion,  a  person  whosi*  interefttt 
the  flUlulc  meaot  to  protect."  i  U. 
L.  C.  itM.  B65. 

3  l<'otlowed  in  Novello  v.  James,  fi 
De  G.  M.  &  G.  K76. 
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The  Law  Critidsad.  —  This,  tlicrefure,  must  be  regarded  as 
the  law  of  Eiij;lan(l,  nntil  it  fihall  be  changed  by  a  tribunal 
of  e<|uul  atithority  to  that  bj  winch  it  was  declared.  But  the 
judgment  is  indcrensible.  It  was  in  opposition  to  the  opiiiioiiB 
of  a  majority  of  the  judges,  and  was  against  the  current  of 
autliurities.  It  was  not  less  contrary  to  80und  principles  and 
eatahliahcd  rules  of  construction.  The  word  author  is  used 
in  the  statute  in  a  general  sense,  and  there  is  notliing  to  show 
that  tlie  legislature  intended  that  its  meaning  should  be  re- 
stricted fo  native  authors.  The  primary  object  of  the  act  was 
the  advancement  of  learning  in  Groat  Britain,  which  Parlia- 
ment aimed  to  effect  by  encouraging  the  first  publication  tliere 
of  literary  works ;  thus  securing  to  the  British  public  the  ad- 
vantages arising  therefrom.  The  protection  extended  to  authors 
is  but  a  means  to  this  end,  which  is  equally  promoted  wliether 
the  works  published  arc  those  of  native  or  foreign  authors,  and 
whether  the  author  bo  at  Calais  or  at  Dover.  "  The  act,"  said 
Lord  Westbury,  '*  is  auxiliary  to  the  advancement  of  learning 
in  this  country.  The  real  condition  of  obtaining  its  advan- 
tages is  the  first  publication  by  the  author  of  his  work  in  tite 
United  Kingdom.  Nottiing  renders  necessary  hia  bodily  pres- 
ence here  at  the  time  ;  and  I  find  it  impossible  to  discover  any 
reaxon  why  it  should  be  required,  cr  what  it  can  add  to 
the  merit  of  the  first  publication.  It  was  asked,  in  JeiTcrys 
V.  Boosey,  why  should  the  act  (meaning  the  statute  of  Anne) 
be  HUpitosed  to  have  been  passed  for  the  benefit  of  foreign 
authors  ?  But  if  the  like  question  he  repeated  with  reference  to 
the  present  act,  the  answer  is,  in  the  language  of  the  preamble, 
that  the  act  is  intended  '  to  afford  greater  encouragement  to  the 
pi-oduction  of  literary  works  of  lasting  benefit  to  the  world/ 
a  ]iurposo  which  has  no  limitation  of  person  or  placo.  But  the 
act  secures  a  special  benefit  to  British  subjects  by  promoting 
the  advancement  of  Icaniiiig  in  this  country,  which  the  act 
contemplates  as  the  result  of  encouraging  all  authors  to 
resort  to  the  United  Kingdom  for  the  first  publication  of 
their  works.  The  licnefit  of  the  foreign  author  is  incidental 
only  to  the  benefit  of  tlio  British  public.  Certainly  tlic  oUi* 
gatioD  lies  on   those  who   would    give    the   term    author  a 
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reslricled  ftignirication  to  niid  in  the  statute  tlie  reasons  for 
M  doing." ' 

Tills  jodges  who  maintained  that  an  alien  residing  abroad 
Tas  not  witliin  the  purview  of  the  statute  conceded  tliat  valid 
copyright  would  vest  in  the  work  of  a  foreign  author,  provided 
he  were  in  England  at  the  time  of  pnl)lication.  It  was  perll- 
nontljr  asked, hy  those  who  rightly  thought  this  to  be  a  fanciful 
distinction,  what  the  English  |>eople,  or  the  cause  of  learning 
in  Great  Britain,  would  gain  by  its  obserTance,  and  why  the 
law  gave  copyriglit  to  a  foreigner  staying  for  a  day  at  Dover, 
but  denied  it  to  him  if  he  stopped  at  Calais  and  sent  his  manu- 
script to  London.  As  long  as  the  lower  courts  arc  governed 
bj"  ihe  aathority  of  JefTerys  v.  Boosey,  a  foreign  author,  resi- 
dent abroad,  who  puhliahes  in  (rreat  Britain,  has  no  protection 
there  against  piracy;  but,  should  the  direct  iiiisuc  come  again 
Irtfwe  the  highest  judicial  tribunal  of  Great  Britain,  there  is 
good  reason  for  believing  that  the  judgment  of  1854  will  be 
rerersed,  and  the  protection  of  English  law  extended  to  every 
author,  wherever  or  in  wliatever  language  he  may  write,  who 
giTfalln*  Bi-itieh  nation  the  Iwncfit  of  the  first  publication  of 
h'Bwofk.  indeed,  in  1808,  when  Routledge  r.  Low  was  be- 
fore the  House  of  Lords,  although  the  direct  issue  did  not 
wise,  Lord  Chancellor  Cairns  and  Fxjrd  Westbury  expressed 
Uie  opinion  that  Jeffcrys  p.  Boosey,  which  was  decided  under 
'Ik  act  of  Anne,  is  not  a  binding  anihority  in  the  construction 
of  the  present  statute  ;  and  that  the  latter  extends  protection 
to  every  author,  native  or  foreign,  who  Orst  publishea  in  tho 
billed  Kingdom^  wherever  lie  may  then  be  resident.^ 

'  R^'idledge  V.  Low.  Law  B«p.  8 

*  "Itii  inipot»ible,"  onid  the  Lord 
^^Ci-lior,  "  D<il  lo  »«t  tlut  llta  ratio 
""|'^«rfi  in  i)tat  ca*e  [Jirfferj'*  '"• 
""^r]  procwdcd  tnidnly,  if  not  cx- 
daii»*-iy_  on  the  wording  of  the  pre- 
"nt>legf  the  ttaiute  of  Anne,  nitii  on  a 
"■•MwulaB  of  the  genoml  chitnutpr 
^  Kopt  of  iltp  Ivgialnliun  of  On-nl 
"*'«'ii  II   t)mt  period.     The   iin-sent 


worW.  And  Rccepting  (he  Jccision  of 
tliii  lIoui«  Ht  to  the  constraclion  of 
tliQ  tMtulA  of  Anne,  It  \»,  I  lliink,  im- 
pQ^aitile  not  to  see  that  ll>«  prcfi-nl 
etAtute  would  be  LncumiMlible  with  a 
policy  so  narruw  m»  that  txprf8»eil  ill 
the  fltntute  of  Anne."  Law  Rtp,  3 
H.  L.  in. 

"  Til*  Btae  of  Jefferyi  ».  Boospy," 
eaitl  r*i>r(l  We»tliury,  "  is  a  dttiakm 
whit'li  is  Httnchi-(l  tu  ami  ik-[n.-iiils  on 
*■"*'•  ba*  repealed  lliat  act  nml  jiro-  the  particular  sU Cute  of  wliii-h  it  wn» 
■mtt  to  «i[„  ^i  ftiTbnliiig  {rreater  en-  the  expotient ;  an<l  as  thiit  Rtaluie  hn« 
'''"'*8ni«nt  to  th«  pruduction  uf  liter*  bveo  rep«ilfld,  and  ia  now  replncr'l  by 
"7  «urki  of  laatifiB  benefit   to  the    another  act,  wltli  different  enactmenu 
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**  In  my  opinion,"  said  the  Lord  Chancellor,  **  the  protection 
is  given  to  every  autlior  who  puhlislics  in  the  United  Kingdom, 
wheresoever  that  author  may  be  resident,  or  of  wliatever  state 
he  may  be  the  subject.  The  intention  of  Uic  act  is  to  obtain  a 
benefit  for  the  people  of  this  country,  by  the  publication  to 
them  of  works  of  learning,  of  utility,  of  amusement.  Tliis 
benefit  is  obtained,  in  the  opinion  of  the  legislature,  by  offering 
a  certain  amount  of  protection  to  the  author,  thereby  inducing 
him  to  publish  liis  work  here.  Tliia  is,  or  may  be,  a  benefit  to 
tlie  author  of  the  work ;  but  it  is  a  benefit  given,  not  for  the 
sake  of  the  author  of  the  work,  but  for  tlie  sake  of  those  to 
whom  the  work  is  coromuiiicated.  The  aim  of  tlie  lej^islature 
ia  to  increase  the  common  stflck  of  the  literature  of  the  coun- 
try ;  and  if  that  stock  can  be  increased  by  the  publication  for 
Ihe  first  time  here  of  a  new  and  vahiable  work  composed  by  an 
alien,  wliu  never  has  been  in  the  country,  I  »eo  nothing  in  the 
wording  of  the  act  which  prevents,  nothing  in  the  policy  of  iho 
act  which  should  prevent,  and  every  thing  in  the  professed 
object  of  the  act,  and  in  its  wider  and  general  provisions, 
which  should  entitle,  such  a  person  to  tlie  protection  of  tlie  act, 
in  return  and  compensation  for  the  addition  he  has  made  to 
tlio  literature  of  the  country.  My  Lords,  I  am  glad  to  ho  able 
to  entertain  no  doubt  that  a  coTistrucliou  of  the  act  so  consisL- 
ent  with  a  wise  and  liberal  policy  is  tlic  proper  constmciit 
to  be  placed  upon  it."  ^ 


expreMed  in  dilTc-rcnt  Inngnni^,  the 
CM*  of  JefTerj-t  v.  Bootey  ia  not  a  bind- 
ing AUlhoriiy  in  ihe  vxpi^sUIon  of  UAt 
laller  siatute."     IbUl.  117. 

Uut  T'onl  Cranwortli  diil  not  "lUk  al 
preaeiit  ailviscil,  tve  Ri\y  diHerence  tio- 
twtn^ci  tl)i>  tvru  slnliiloa,  no  fur  tin  ivliite* 
to  tlic  snlijfcl  of  llie  rt-aidl'nci;  of  for- 
eitpi  authors."  Ihid.  ]  H.  And  Lord 
Cliclninford  waa   nf  llic  mine  opinion. 

Ibid.  no. 

>  Law  Rpp.  d  E.  L.  110.  Xonl 
Wettbury  §aid;  "  The  qiieittion  thta 
aruea,  wfio  arc  invludcd  in  ilie  term 
autlKtrs.  'Vim  word  ia  used  in  tlie 
aUtute  without  limicfttion  or  reatric- 
bun.  Il  iiiu«t,  tlicrvfitrc.  include  evt-ry 
I>er*on  wlio  shall  bt  an  niillior,  unliiie 
from  tUf  rest  of  i\k  itatntc  auaicicnt 


^rounda  can  b«  found  for  irtWrn;  tbv 
term  a  limited  pigniticAtion.  It  ii  pro- 
poAcd  to  ooDBtrud  llie  flct  u  If  ii  liw) 
decOared  in  temu  lh«t  ttiv  pmteciion 
it  affords  ahalE  extend  to  auch  authurs 
only  aa  are  niiturnl-bom  siilijcfta,  ur 
furcifiiners  nrlio  may  bo  witliin  the 
■llcRianire  of  the  Queen  on  the  day  of 
publication.  Uut  there  U  no  aucb  en> 
Rcmient  in  exproM  terms,  ami  no  pan 
of  tlie  act  has  been  pointed  out  a*  re< 
quiring  that  auch  n construction  thuuM 
be  ado(>Ied.  The  set  appeara  to  have 
bei'n  dictated  by  a  wise  and  ltt>enii 
spirit ;  and  in  the  anme  apiril  it  •litiuld 
be   inlori>(vtvi),  adhering  uf  I'finrM?  lo 


Ihe  seitled  rtilva  nf  legal  consinii:tioa>  i 
The  preamble  is,  in  my  opinion,  quild 
inconaiatent  with  tJie  concluaion  tlud 
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FoifliBDOr  within  British  Domlnlotit  may  Seouro  Copyright.  —  It 

ns  conceded  in  Jcfferjrs  v.  Boosey,  and  espresRly  Iield  by  tlie 
Bou^e  of  Lords  hi  Routtcdge  v.  Low,'  that  an  alien  author  may 
ttquire  copyriglit  by  first  publishing  in  the  United  Kingdom, 
presided  he  be  within  the  BritiBh  dominions  at  the  time  of  pulv 
lication.  It  matlcra  not  where  ho  has  composed  hta  woik,  nor 
wlietlier  he  goes  into  the  realm  witli  the  sole  purpose  of  being 
there  at  the  time  of  publication,  and  leaves  when  publication 
has  taken  place.*  No  definite  period  lias  been  named  during 
wliicli  he  shall  remain  on  British  soil.  His  presence  does  nnt 
eeeru  lo  be  rei|uired  before  or  after  publication,  but  merely  "  at 
th(>  time  of  publication."  Ar  publication  takes  place  on  one 
dij".  it  may  be  assumed  tlmf.  tlin  requirements  of  the  law  will 
be  lu&t  if  the  author  be  within  the  realm  during  the  same 
period.^  It  IB  not  necessary  that  he  shall  be  at  the  place  of 
publication  or  it)  England.  Tliousands  of  miles  nmy  separate 
bimand  his  publishers.  On  the  day  his  book  is  published  iu 
tb  United  Kingdom,  he  may  be  anywhere  within  the  British 
liomiiiiona,  at  any  point  in  Cunada  lietwecn  the  two  oceans, 
ill  ludia,  in  the  most  distant  Kuglish  colony,  at  any  8|H>t  over 
wMch  waves  the  British  Hag.  But  the  author  must  be  there 
in  person.  He  cannot  appear  by  proxy,  —  cannot  send  his  as- 
stirnec,  liis  publislier,  or  his  agent.  Why  the  majesly  of  the 
!«*■  ilcmanda  the  bodily  presence  of  the  author^  why  copyright 
*ill  T«t  if  the  autlior  tarry  for  ten  honrs  on  one  side  of  the 
^  Uvrence,  or  on  one  side  of  an  imaginary  line,  but  not  if  he 


*"*  PWeciion  gireD  hf  t1i«  itAiute 
*■■  iUkmlvd  ta  be  vouflciei)  lo  ills 
••rt^cf  Britiih  Bullion.  On  Ihi'  eon- 
''v;,  iiiei,im  to  cnnlain  ftn  liivitHlion 

*  ""«  uf  Icirning  in  every  country 
•""■kf  Ihe  United  Kingdom  ihv  place 
w  •«  paUication  of  Itieir  works  ;  and 
«i f Hmdul  tennuf  cnpyrifEht  tlin>uK)i- 
^  "le  wlmlo  of  tlic  liritish  ilommions 

*  "«  re.Brd  of  their  sa  doing."     lUiil. 

118.  * 

'  U»  R«p.  8  O.  L.  100.  S«e  alio 
™*  ••  Ward.  Law  Rep.  6  Eq.  -115; 
J^^WU  P.  Petafield.  1  Hem.  &  M. 

°tt  nmarka  of  Lonl  Crnnnorlh, 
'"''•^2ie&,  Dot«  I.    Id  HoDlIedge  v. 


Ixiw,  tlie  f«ct  was  cl^Arly  I)*foro  tho 
court  [li»t  MisB  CumniiiiB,  bu  American 
ftullior,  vrliase  work  was  jiubFinlietl  in 
Lorrinn,  Imil  gono  lo  Montrvnl,  Cnnatln. 
in  Rcconlnnve  with  an  an'ar>|it'mene 
with  her  Kncliah  pabliRhers;  and  waa 
merely  mayinK  there  tempornrlly  for 
llif  i-xprcae  purpose  of  ai-quinng  copy- 
riglit. 

'  "It  »pem8.  indeed,  tn  be  admitlt'd, 
thai  if  H  foreign  author  comea  to  ICng- 
land  for  however  ihort  a  time,  and  firat 
publishei  his  work  here,  hi.'  )■  entitled 
to  the  t>eneflt  of  tiie  ttatuie."  Wight- 
man,  J.,  Jeflcrya  r.  Booaoy,  4  H.  I*. 
C.  887. 
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19  on  the  other,  is  a  mystery  as  unfathomable  as  the  diBthictioii 
is  ranclful. 

BrlUsIi  Subject  Resident  Abroad  Entitled  to  Copyrisht.  —  It 
appears  to  Ije  conceded,  altlioujjh  the  question  has  not  Iteen 
judicially  determined,  that  a  British  subject,  while  resident 
abroad,  may  acquire  copyright  by  first  publishiufz  in  tiis  own 
country.  *'■  It  sceiua  not  to  be  denied,"  said  Lord  St.  Leonards, 
*'that  an  English  author  may  reside  abroad,  and  yet  may  have 
his  rights  as  an  English  author,  upon  publication  hero.  Why  ? 
Because  he  owes  a  natural  allegiance,  which  he  cannot  shako 
off."  I 

Tmyr  Summarized.  —  The  law  concerning  the  nativity  and 
residence  of  the  author  may  now  be  given  succinctly.  English 
copyright  will  not  vest  in  the  work  of  an  alien  who  is  not 
within  the  British  dominions  at  the  time  nf  publication.  A 
foreign  author  may  acquire  copyright  in  England  on  three  con- 
ditions: 1,  Publication  must  he  in  the  United  Kingdom; 
2,  there  must  have  been  no  previous  publication ;  3,  the 
author  mtist  bo  at  tlic  time  of  publication  within  the  British 
dominions.^  A  native  author  must  comply  with  the  first  two 
of  these  requisites;  but  it  is  immaterial  whether  he  is  within 
or  without  the  BritiHh  dominions  at  the  time  of  publication. 

Works  of  Art.  —  Sculpture,  models,  and  casts  arc  governed 
by  a  special  statute  ;'  and  so  are  prints  and  engravings.*  But 
tliese  statutes,  like  those  relating  to  literary  compositions,  make 
no  distinction  between  native  and  foreign  authors.'^    The  act 


•  Jefforya  v.  Booser,  -I  11.  L.  C 
986.  '•  II"  Mr.  Oibbmi,"  buk)  Lord 
Cliief  Justice  rniiii|>lie1l.  "«flcr  writ- 
ing tUe  U|ivr  vuliiriii;*  of  liis  Decline 
and  Full.  Nt  I^uaaniie,  Iwi  continued 
to  n-fiJ'e  there,  ain  it  tie  doabcetl  itiit. 
while  (lomicIM  there,  tie  mittht  hare 
cniiwil  (liviii  Iti  be  piibli»lie<i  in  Loudun, 
ftf(|iiirinii  tlie  sRme  rii^bt*  as  an  nulbor 
m  If  lie  hi'l  returned  to  itiio  ixiuntiT' ; 
or  that  lie  mifttu  have  «ald  the  copy- 
riiihl  to  inuthi^r  reiii<]in(f  in  Lniitanne, 
who  liiiKlit  have  pub1i«lieil  ar  the  pur- 
cliBROr  in  T'ljnilim,  or  aNoit^iiirO  tltprtuht 
to  a  Ltmibin  bnaltKelter  !  "  Svu^vy  r. 
dvtferyt.  «  Kxcli.  Rep.  690.  Ami  U.rcl 
CtuinceUor  Craowurtb  Intimited  that 


if  (lilibon  had  "  rata blislietl  himielf  at 
Lau!>anne.  without  nny  unimiu  rrrrtl- 
tniii,"  be  wiiubl  not  have  Kiat  liii 
riicbla  aa  a  British  sulvject.  Jefferya  v. 
Boosey.  4  11.  L.  C  %Ti. 

3  For  The  extent  of  the  Unitei] 
Kingdom  and  of  tlie  Britlal*  ilomin- 
iuiii,  >ve  /MMf,  p.  2U8. 

»  64  Geo.  III.  c.  06. 

•  8  Geo.  II.  c.  13  ;  7  G«k  UL  c  88 ; 
17  Geo.  III.  c.  67. 

'  lu  V»sa  r.  Townaend,  decided  in 
]SS2,  S^liarlwell,  V,  V...  brld,  wni-ern- 
in(c  prittlti  and  enKntvintiH,  that  "  ilte 
utiject  ofttte  leffislnlurc  nan  In  pnitect 
tliose  w<>rl(a  which  were  ilesJgned,  en* 
grivetl,  etvbed  or  worked  in  Great  Brit- 
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relating  to  paintings,  drawiiig:^,  atid  photographs,  grnnU  cnpj- 
ligbtto  an  *^  author,  being  a  British  subject  or  resident  wilhiii 
ttic  dominions  of  the  crown."  '  This  seems  to  c:ccludc  a  for- 
eigii  author  who  resides  abroad,  but  uot  one  who  may  be  reai- 
deiit  williin  the  British  dominions. 


Bights  op  Foreigners  in  the  United  States. 

ZTo  Copyrleht  in  Work  of  Foreign  AuUior.  —  In    IhlR  country, 

the  question  whether  a  furi-igucr  is  eritiilcd  to  copyright  is  free 
from  nmcli  of  the  doubt  and  difficulty  wbicli  have  fttirrounded 
it  in  England.  From  tlie  first  statute,  enacted  in  1790,  to  that 
passed  in  1870,  Congress  Ims  granted  copyright  to  such  author 
only  as  may  be  *' a  citizen  of  the  United  States  or  resident 
Uicrein,"  and  has  expressly  declared  tliat  no  protection  shall  be 
txtcoded  to  the  works  of  a  foreigner.  The  statutes  in  force 
I'Gfore  1870  completely  excluded  foreign  authors  from  all  priv- 
ilo$^.  Tliere  is  no  reason  for  believing  that  CongrcsB,  hi 
jiassing  the  act  now  in  force,  delibemtely  intended  to  moke 
atiy  change  in  the  law  in  lliis  rcspcut.  But  this  statute  cannot 
b©  construed  to  prevent  a  resident  owner  frum  securing  valid 
copyright  for  certain  works  of  art  produced  by  foreign 
autliors. 

Butntory  ProhibitioD  not  Extended  to  oertaia  Work*  of  Art.  — 
f»ectiou  4952  of  the  Hcvised  Statutes  provides  that  "  any  cilizcn 
of  tl»  United  States  or  resident  therein,  who  shall  be  the  author, 
n>v-eiitor,  designer,  or  proprietor  of  any  book,  map,  chart,  drama- 
tic or  musical  comjiosition,  engraving,  cut,  print,  or  photograph 
***■  negative  thereof,  or  of  a  painting,  drawing,  chrorao,  statue, 
*^tuary,  and  of  models  or  di'signs  intejided  to  he  ))erfected  as 
''^orks  of  the  fine  arts,  and  the  executors,  administrators,  or 
'•■tgnsof  any  snch  person,"  shall  be  entitled  to  secure  copyright 
^'^ffciQ.  There  is  nothing  iii  tliis  section  to  pi-cvent  a  citizen  or  a 
'*"dcnt  of  the  United  States  from  acquiring  copyright  in  a  work 

"'■KDil  not  tho«e  which  wcr«  designed,  li  not  mi  authority  iipiiiiel  tlie  ittKtrine 

**Vr«*«<],   etctted    or   worked    ilirond  Itint  tl)«  forctf^ncr  rnixlit  have  nciiuin-d 

**^  Only  r)ulili«li«d  in  Great  Driuin."  copyriffhl  if  i\\»  prixluttions  liid  bMU 

*  '^im.  4(H.     Ill    llii*    (rB*e    Iho    )iriiiu  ynntni  iind  imtilished  in  Kntiland. 

^  Wn  tlrufk  utr  Mbruoil,  iiiid  w\\y  l  'iO  &  20  Vict,  c  OS,  •■  I. 

piibtiii^^  in  HiigUod.    The  decisiun 
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which  he  haa  bought  from  a  foreign  author ;  for  a  **  proprietor  " 
is  empowered  to  secure  copyright,  and  in  such  case  no  condition 
or  rciiuiremcnt  itt  prew;ril>ed  as  to  l]ie  nativity  or  rcHidence  of  tlie 
author.  The  part  of  the  statute  which  excludes  from  protection 
the  works  of  foreign  authors  is  section  4971 ;  which  declares 
tliat  ^*  nothing  in  this  chapter  shall  he  construed  to  prohiltit  the 
printing,  puhlishing,  importation,  or  sale  of  any  book,  map, 
chart,  dramatic  or  musical  composition,  print,  cut,  engraving, 
or  photograph,  written,  composed,  or  made  by  any  person  not 
a  citizen  of  the  United  States  nor  resident  therein/'  It  is  clear 
iliat  no  protection  can  he  secured  for  any  work  hero  named 
which  is  the  production  of  a  person  who  is  not  a  citizen  or  a 
resident  of  the  United  States.'  But  there  is  no  mention  in 
this  section  of  paintings,  drawings,  chroinos,  statues,  atato- 
ary,  models,  or  designs ;  and  there  is  nothing  in  the  statute 
to  prevent  a  resident  owner  of  any  such  production  from 
securing  a  valid  copyright  therein,  Uiough  it  be  the  work  of  a 
foreigner. 

TraiiBlatioiis,  AbridgmeaCs,  Diamatl&ations. — Tltei^  is  no  rea- 
sonable duubt  that  valid  copyright  will  vest  in  a  translation, 
al)ridgmcnt,  or  dramatization  made  by  a  citizen  or  resident 
from  (be  work  of  a  foreign  author.  The  law  recognizes  such 
productions  as  proper  subjects  of  copyright;  and,  as  the  copy- 
right does  not  extend  to  the  original,  it  matters  not  that  this  is 
the  work  of  a  foreign  author.  Bnt,  in  such  case,  the  law  pro- 
tects  each  author  only  in  his  own  production.  The  original, 
being  common  property,  may  l>o  used  by  any  person,  wiibont 
infringin-^  the  copyright  in  a  protected  abridgment,  translation, 
or  drunuitizution.^ 

Joint  NaUva  wid  Foreisn  Aathon.  —  In  the  case  of  a  WOrk 
of  which  a  citizen  and  a  foi-eigncr  are  joint  authors,  there  is 
nothing  to  prevent  a  valid  copyright  from  vesting  in  that  part 
of  which  the  former  is  the  author,  provided  this  can  be  sepa- 
rated from  that  written  by  t}ie  foreign  author.  If  the  parta 
cannot  i>e  separated,  it  would  seem  that  copyright  will  nut  vest 
in  any  of  it. 

I  Carej'   v.  Cnllier,  M  Niles  Ileit.         '  Rtiook  v.   Rankin.   6    Bin.   477; 

S62  ;  Keene  t*.  Wlivnclev,  &  Am.  Tjtw  ftlitrnk  t*.  ilankiii,  3  Cent.  Law  Jcuir. 

Reg.  88;  Duueic-ault  c.  Wood.  2  Bih.  210;  B^dd  v.  LcCkruq,  18  lui.  He* 

M.  Kec.  IH. 
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KetniDg  of  Reaident  —  The  judicial  construction  ^ven  to 

ttievonl  i-eHiiieut,  as  used  in  Die  cojiyright  statute,  is  tlmt  it 

wrcre  to  &  person  wlio  is  residiu^r  iu  the  United  Ptates  witli  the 

intention  of  making  tliis  eountiy  his  place  of  permanent  abode. 

A  formal  declaration  of  socli  intention  is  not  necessary,  uor  is 

My  definite  period  of  time  indicated  as  requisite  to  constitute 

aucli  residence.    Nor  is  it  essential  tlmt  such  person  shiiU  he  a 

hointeltolder.    He  may  t»e  a  lodger  or  boarder.    The  question  \s 

deterioined  hy  the  state  of  mind,  the  intention,  of  the  person  at 

tlie  tinic  lie  has  hia  aliode  liere  ;  and  hy  his  acts,  am  far  as  they 

show  wliat  that  iutentioa  was.     If  while  lici-c  he  intends  to  stay 

ind  make  this  his  home,  he  becomes  during  the  continuance  of 

tliat  intention  a  resident  witliin  the  meaning  of  the  law,  thougli 

aAervard  he  may  change  his  mind,  and  return  to  his  native 

luid.    Llow  long  such  intention  slial)  continue,  the  courts  have 

"ot  said;  hut,  if  it  exist  bona  fde  at  the  time  of  recording  the 

^*^e,  valid  copyriglit  vests,  and  will  not  be  defeated  by  any 

•ttbaequeut  acts  or  change  of  mind  on  the  part  of  the  claimant. 

^'^  tiie  other  hand,  if  a  foreign  author  comes  tu  tliis  country  in- 

'^*idiiig  to  stay  temporarily,  although  he  actually  remains  many 

■'^^fcrs,  lie  is  a  mere  sojourner,  and  doos  not  acquire  a  residence 

***-iiiii  the  meaning  of  the  act'     To  determine  tlins  the  inten- 

'^Ji  in  the  mind  of  a  persuu  may  be  atleiided  with  difficulty, 

^^<1  even  with  fraud.     It  is  a  question  of  fact,  on  whose  deter- 

^^^^*imtion  the  law  will  depend.* 

^^^     Jn  Boucicault  v,  Wood,^  it  apiwared  that  the  plaintiff,  who 

^K^%s  a  native  of  Great  Ifritain,  had  been  iu  tlie  United  States 

*"«m  1853  to  1861,  when  he  returned  to  the  former  cnun- 

**y.     During  this   period,  lie  had  copyrighted  certain   plays 

^^hich   he   had  written.     The  defence  was  that  the  plaintitf, 

*^ing  a  foreigner,  was  not  entitled  to  copyright  in  this  country. 


1  IluiicloAuU  F.  Wood.  2  Bibs  S4. 

'  In  Cure;  <*.  Cullipr,  utl  Nil<?a  It^K- 

decided  by  Ok-  I'lkiled  Stalvs  Cir- 

Court  in   183'J.  it  wu  licid  t)i»t 

^^pt.  Marrjatt.  wlio  had  filed  R  dcc> 

lanilinn   nf  ttia  inletittnn  In  bei:oine  ft 

«:Uixcn   of  tlie   ITiiired   St»li-A,  did  not 

thCTt^liy    Iweome   »    reHidcitl.    Hir    ilw 

r»U(>n  tlmt  Ute  evidence  ■tiowcd  t)ml 

he  «u  •till  *  at)l>j<.H:t  of  Circftt  Urilnin 

m  whose  navy  lie  wia  «n  oSttr.  and 


ttiRt  tie  Jnlefld«d  to  return  to  llist 
cmuilrjc  to  ri-iidf.  Mr.  Ju^tite  UeUs 
•aid  Ihiit  "  il  was  evident  lliut  •  iiifttl 
who  was  A  m^re  transient  visitant, 
w)ici»o  taniily.  businens  iiitenllone  Hod 
relations  wt>re  all  nbroud.  could  not  be 
considi^rod  n  reiidenl;  nnd  t)ie  lilhiff  A 
deL:lnrntinn  of  UU  intention  lo  becoms 
a  viliM^n  could  not  make  liim  one." 
*  Supra, 
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y  was  directed  1 


Gud  whether  BoucicauU,  wli 
lu.,  iiiienik'd  to  make  this  country  hit*  nome. 
It  was  foutLd  that  simU  tiitciilloii  tlieit  exUted  in  his  uiiud, 
and  accordingly  the  copyright  was  held  to  be  vaUd.  The  lttlij| 
on  this  point  was  esponnded  by  Mr,  JuHtioo  Dnimmond  an 
follows:  "No  person  is  entitled  to  the  bcucfit  of  liii.'se  acts 
uuless  he  he,  at  the  time  of  tiling  the  title,  a  citizen  of  the 
United  States,  or  a  resident  therein.  Residence  ordinarily 
means  domicile,  or  the  continuance  of  a  man  in  a  place,  having 
his  home  there.  U  is  not  necessary  tliat  lie  should  lie  Uie 
occupant  of  his  own  house;  he  may  be  a  boarder  or  a  lodger  t^fl 
the  house  of  another.  Tlie  main  (juestion  is  the  intentioi^^ 
with  which  he  Is  staying  in  a  particular  place.  In  order  to 
couatltute  residence,  it  is  necessary  that  a  man  should  go  to 
a  place,  and  take  up  his  abode  there  with  the  intention  of  re- 
maining, making  it  hitt  home.  If  he  does  that,  then  he  is  a 
resident  of  that  place.  This  question  of  residence  is  uot  to  be 
determined  by  the  length  of  time  that  the  person  may  remain 
in  a  particular  place.  For  example,  a  man  may  go  into  a 
place  and  take  up  his  abode  there  with  the  intention  of  remain- 
ing, and  if  80,  he  becomes  a  resident  there,  although  he  may 
afterwards  change  liis  mind,  and  within  a  short  time  remove. 
So  if  a  [icrson  goes  to  a  place  with  the  intention  of  remaining 
for  a  limited  time,  althougli  in  point  of  fact  he  may  remain  for 
a  year  or  more,  still  thim  docs  not  constitute  him  a  resident. 
So  it  is  his  Inteutiou  accompanied  with  his  acts,  and  not  the 
lapse  of  time,  which  determines  the  question  of  residence.  Th^^f 
plaiutifT  came  to  this  country  in  18o3,  and  remained,  pursuing 
his  profession  as  an  actor  and  author  until  IBiJl  ;  and  if  at  th^^ 
time  of  filing  the  title  he  had  his  abode  in  this  country  wifcl^^ 
the  intention  of  remaining;  permanently,  he  was  a  resident 
within  the  meanitij^  of  the  law,  even  though  he  afterwards 
changed  his  mind  and  returned  to  England.  If,  however,  ho 
was  a  sojourner,  a  transient  person,  or  at  the  time  of  this  Hliaf 
had  the  intention  to  return  to  England,  lie  is  nut  entitled 
the  protection  of  these  laws."  ' 

Immaterial  where  Work  is  Produced  or  Citixen  Author  Realdes. 
—  No  conditions  are  prescribed  as  to  where  the  work  shall  be 

1  2  Oiia.  39 ;  a.  c.  7  Am.  Law  Reg.  x.  s.  &39,  Mb. 
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produced.  And  it  is  obviously  immaterial  whether  it  bas  been 
written  in  or  out  of  tlie  country,  provided  tlie  autliur  cumen 
within  the  rcquircuienis  of  the  law  ae  to  citizenship  or  rcsi- 
deucc.  Nor,  if  the  author  be  a  citizen  of  the  United  States, 
ean  it  be  material  whether  he  i»  or  is  not  resident  in  tlie 
country  wlieu  his  book  is  published  and  the  copyright  entered. 
Whether  the  book  must  be  printed  in  tlie  United  States  is 
a  question  which  is  elsewhere  considered.' 

PoreiBD  Assignee  of  Native  Author.  — Tbo  question  may  arise 
wlicther  a  foreign  a-sKigiicc  uf  u  native  autiiur  in  entitled  to  the 
privileges  of  the  statute.  On  this  point  there  is  no  judicial 
light.  The  act  confers  copyright  upon  an  author  or  owner  of 
a  book  w))o  is  a  citizen  uf  the  United  :^tatc8  or  resident  therein, 
and  U|>ou  the  assignee  of  such  author  or  owner,  it  docs  not 
prescribe  tliat  the  assignee  shall  be  a  citizen  or  a  resident. 
Nor  does  its  general  spirit  or  object  demand  that  such  rc^tric- 
tion  shall  be  made.  The  purpose  of  the  legislature  is  to  foster 
native  literature  by  encouraging  native  authors.  This  object 
is  secured  by  protecting  the  works  uf  such  authors;  and  is  in 
no  degree  defeated  by  [iermiitlng  them  tu  transfer  tlieir  pro- 
ductions, either  before  or  after  publication,  to  foreign  buyers. 
Indeed,  the  value  of  the  property  to  the  author  is  iticroased  by 
each  enlarged  facilities  for  dis[KiKing  of  it.  It  will  hardly  )>e 
contended  that,  when  a  native  author  has  published  his  work 
and  secured  statutory  copyright,  such  copyright  will  become 
void  by  l»eing  translerred  to  a  foreigner.  The  principle  is  the 
same  when  the  author  assigns  his  work  before  publication,  and 
tiie  assignee  seeks  to  secure  the  copyright  in  his  own  name. 
In  neither  case  is  the  object  of  the  statute  promoted  l»y  exclud- 
ing a  foi-eign  assignee  from  its  privileges.  It  is  foreign  author- 
thip,  not  ownership,  which  the  law  refuses  to  protect.' 


I 


I  Se«  poat.  p  396. 

■  To  Uiii  constmclioii  there  »  »n 
■piiHrtnt,  Iml  not  m  real,  nlijec-tinn.  The 
itAtutc.  ■■  Imi  beea  aeen,  tl««Iiir?)  that 
t)i«  "  |>roi)rictor  "  of  u  Iwok  who  ii  ■ 
ciliwnof  tlie  ITniU-d  Stalea.or  reoKlent 
thrrrin,  ahall  be  cnthled  to  copyriKlit. 
Nntr,  it  is  ck-ar  tliat  an  u*ig|iie«  U  a 
proprlelor,  anil,  ihcrcfoiv.  it  might  l>o 
ur%vi,  mail  nUo  be  ■  citueo  or  resi- 


dent. But  the  «et  don  not  mjr  llmt  n 
prHprtPlor  wlin  ia  mrl  a  filixen  or  reai- 
dent  hIiiUI  tidI  have  ctip^riglit'  <>n  the 
contrary,  ita  privilt-gea  Rrt>  expn-fily 
extended  to  id  ajt!ti|j[ne«  wttliout  re- 
Htrictian  as  to  citiz^nahip  or  residence  ; 
nnd  thia  view,  lu  ahoim  in  the  text, 
U  in  entire  hurmony  with  the  ipirit 
uiid  purpose  of  tlt«-  Inw.  It  la  true 
that  thia  roi]»truction  prBctli-elly  aonnU 
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Author  and  Assignee. 

The  various  statutes  of  England  and  Uie  Dnitcd  States 
declared  that  the  author  of  a  literary  work^  or  his  assignee, 
aliall  have  copyright  tliereiii  for  a  named  lerra  rn>ni  the  time  of 
6rst  [lulilieatioii.  It  is  also  provided  by  the  existing  atatutca 
that  tlie  copyright  in  a  book  published  after  the  death  of  its 
author  may  he  Recured  in  England  by  the  owner  of  the  manu- 
script,' and  in  the  United  Spates  hy  tho  executors  and  adniinis- 
tratoi-3  of  the  author.^  It  niiw  becomes  necessary  to  consider 
who  may  bo  an  author  within  the  meaning  of  the  law,  and  what 
pereons  nifiy  be  assig-nees  entitled  to  copyright. 

^RTlio  la  Author.  —  A  literary  production  is  primarily  tl» 
property  of  the  author  who  has  created  it;  and,  until  he  haa 
parted  with  it,  lie  olonc  is  entitled  to  the  privileges  given  by 
the  statute.  When  a  j)eraon  has  conceived  the  design  of  a 
work,  and  ha.s  employed  otliers  to  execute  it,  the  creation  of 
the  work  may  be  so  far  duo  to  his  mind  as  to  make  liim 
the  author.'  But  lie  is  not  an  author  who  "  merely  suggests  tho 
suliject,  and  has  no  share  in  tho  design  or  execution  of  the 
work."  *  When  the  same  work  is  tho  basis  of  two  or  more 
different  copyrights,  he  is  tlie  author,  within  the  meaning  of  the 
statute,  whn  haa  produced  that  for  which  the  copyright  is 
granted.  Thus,  tho  author  of  a  translation,  dramatization,  or 
abridgment,  is  the  person  who  has  translated,  dramatized,  or 
abridged  a  work  of  which  he  may  or  may  not  be  the  author.* 
So,  he  who  arranges  music  for  any  instrument  is  the  author  of 
such  arrangement,  though  he  may  not  be  the  composer  of  the 
music."  In  like  manner,  a  person  who  has  made  and  arranged 
Boleclions  from  other  works  is  the  author  of  tho  compilation. 

For  friiat  purpoM  U  wiu  iiucrted  bn 
tliia  U  not  npiwrenE. 

1  6  &  «  Vict.  c.  46.  B.  8. 

3  II.  S.  Rer..Sl.t.4g62.  S««  Pol 
V.  Mamli.  2  Slorf,  100. 

■  Hnttun  c.  Kenn.  7  C.  B.  n.  s. 

*  8hepl>erc]  r.  Conquest,    17   C. 
427,  446. 

*  ^etiMf,  p.  168. 

*  Wood  1*.  Boom/,  L«w  lU'p.  S  Q. 
340,  on  ap.  .1  Id.  SSS;  BooMty  v.  Fairlip, 
TCh.D  ,801.809. 


the  mtriclivc  force  wlirch  the  worda, 
"citizen  of  llic  Urili:<l  St«lr*  or  n?»l- 
dent  tlicrpin,"  miftlit  ntherwbe  have 
on  H  "  iifupriptnr."  But  Ihrro  U  no 
rewun  to  Wlivvv  ttiat  CoiiKrMS  in- 
teniloil  t»  make  aucti  limitittian :  anil, 
wliellitfr  it  iliil  or  not.  ttie  »ec-lion  can- 
nut  r%)iitly  1«  cunainied  lo  tuvo  Uitt 
effei-t. 

Tlio  won]  proprietor  wu  not  uied 
in  ihiH  ciiDiM-eUuii  in  niif  atktutv  Uv 
fora  tlie  eiUtiag  one  passeil  in  1810. 


J 
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But  in  these  cases  authorship  alone  does  not  create  a  title 
to  cupjriglit.  The  maker  of  such  productions  must  have  a 
right  so  to  uAc  the  originaU. 

Joint  Authors.  —  Copyright  will  vest  in  two  or  more  joint 

luthors  ol"  a  work,  who  will  thereby  hecoiue  owners  in  common 

of  the  undivided  property.'     "Tliero  may  be  a  difficulty  in 

K>me  cases/'  said  Mr.  Justice  Smitli,  "  in  determining  wlio  are 

joint  antliors.     But  I  take  it  that,  if  two  persons  agR-e  to  write 

a  piece,  there  l>etng  an  original  joint  design,  and  the  uiM>pera- 

tiou  of  the  two  in  carrying  out  that  joint  design,  there  can  be 

no  difficulty  in  saying  that  they  are  Joint  authors  of  the  work, 

tiiuugh  one  may  do  a  larger  eharc  of  it  than  the  other."'     A 

person  who  had  merely  made  certain  altcrutious  in  a  play 

•without  the  co-operation  of  the  author  was  held  not  to  be  a 

■feint  author.     "  I  fail  to  discover  any  evidence,"  suid  Keating, 

^1.,  **  that  tliere  was  any  co-operation  of  the  two  in  the  design 

of  this  piece,  or  in  its  execution,  or  in  any  improvements  either 

in  the  plot  or  tlie  general  structure.      All  the  plaiutilT  claims 

to  have  done  is  to  vary  some  of  the  diulogue  so  as  to  make 

it  more  suitable  for  his  company  or  for  his  audience.     If 

tiie  plaintiff  and  the  author  had  agreed  togetlicr  to  rearrange 

the  plot,  and  so  to  produce  a  more  attractive  piece  out  of  tlie 

original  materials,  possibly  that  might  liave  made  them  joint 

authors  of  the  whole.     So,  if  two  persons  undertake  jointly  to 

write  a  play,  agreeing  in  tlie  general  outline  and  design,  and 

sharing  the  labor  of  working  it  out,  each  would  be  contributing 

to  the  whole  production,  and  tbcy  might  be  said  to  be  joint 

autliors  of  it.     But,  to  constitute  joint  authorship,  there  must 

I  be  a  common  design.  Nothing  of  the  sort  ap{>cars  here.  The 
]}laiutifl'  made  mere  additions  to  a  complete  piece,  which  did 
Dot  in  themselves  amount  to  a  dramatic  piece,  but  were  in- 
tended only  to  make  tlie  play  more  attractive  to  the  audience.'*' 


1  Mw^l»nr.Moodf.208<;.8e«.raB. 
Uwr.  1161 :  L«vip.  Kuile/.m/rii:  M«r- 
lUU  D.  liibbuiu,  Ijiw  ){(>p.  U  rii.  618. 
A«toownon  iu  tfoiDmunufaoopyrigbt, 
m  Carter  v.  lUilvjr,  64  ite.  458. 

1  Uvi  r.  Uuilef,  Uivi  Ri>p.  ft  C.  P. 

ttn,6iie. 

»  IbU.  09.    "It  U  Dot  pretended 


lierp,"  aaiil  Smitli,  J,  "llial  there 
wu  nny  orl^nal  joint  ileai^n.  Wilkt 
wxt  cnipluyn)  bj  ilie  jiliiiniiQ  to  write 
the  pt^y.  Willu  invented  tiie  plot 
unil  wrote  the  whole  ilinlouue  com- 
plete. The  plaintiff  xod  aonie  tnem* 
btT»  of  lii>  (yimpan;  thnuKlit  the  pUr 
tnigltt  btt  inipraved.    Aut-onliugl;,  lh« 
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^ITho  U  Aulgnea.  —  An  autlior  who  ban  not  parted  with  Ihe 
property  in  his  production  is  empowered  by  the  statute  to 
sectire  copyright  in  Ins  own  name ;  and  at  any  time  afterward 
to  tranafcr  it  to  an  asBignce,  who  thereby  becomes  vested  witii 
the  same  riulit.  But  the  meaning  of  assignee,  as  used  in  Iho 
act,  is  not  restricted  to  an  assignee  of  the  privilege  created  by 
the  Btatute.  It  embraces  alno  a  person  to  whom  an  author  has 
transferred  his  unpiiblisliod  work,  before  statutory  copyriglit 
has  attaciied  to  it.  In  other  words,  statutory  copyriplit  wiU 
vest  ab  initio  in  an  assignee,  as  well  as  in  the  author  himself. 
Both  the  English  ^  and  tho  American  statutes  *  expressly  recog- 
nise the  right  of  the  "  proprietor  "  of  an  unpublished  work  to 
enter  the  copyright  in  liis  own  name;  and  the  law  1ms  been 
repeatedly  construed  to  tliis  effect  by  the  courts." 


plAiDtiS'eiUierliitnselfwroie  or  procured 
someone  else  tu  write  for  liim  a  new 
*c«ne,  and  made  si-veral  other  altera- 
tions in  tliti  incidents  sni]  in  the  iDt- 
logiic;  amlilic  (|iK-sti()i)  is  wlictlicrthat 
cunslitutiil  thv  plaiiiliff  a  juint  authur 
of  itie  piny  Willi  Wilks.  The  plot  re- 
mains. Tlifi  additions  do  not  diiturb 
tlie  drama  L'om[Miwit  by  Wilks ;  tliey 
were  mudi-  fnr  ilie  mvre  |iiir]i»!ie  of  itii- 
pruving  or  (quelling  u)i  someof  its  parts. 
It  would  be  straDRe  in<lepd,  if  tioC  un- 
just, if  the  author's  rights  could  be  Uius 
merged  itiio  a  Joint  Authoraliip  wicli 
anutlier.  Tti«re  are  jiroliably  very  li-w 
insianoe*.  —  hi  least  in  iiiwK-rn  tiiiiev, 
—  of  a  play  bi-iiig  put  ti|i(in  IIk'  stago 
witliouC  Boinv  iiKcratioii  by  the  mana- 
ger It  is,  no  duubt,  dilfii:u]t  to  draw 
Itii:  tiiic*;  but  it  never  i^oiitd  bc  tng- 
gestC't  that,  when  nn  auiliur  subniiia 
liii  tniinii>L'rijit  CO  a  rriciid,  aitd  lliu 
friend  makes  ulterntioiis  and  imprme- 
menis,  the  latter  would  thereby  become 
■  juint  author  of  the  work.  If,  wlicn 
the  piece  was  brought  to  the  plaiiitllT, 
he  had  tiiiil  to  Wilks.  ''lliis  thing  re- 
quires to  be  remodelled,  and  you  nnd  I 
wiU  du  it  together,'  and  Wilks  liud 
asDcnCcd,  poK^ibiy  a  case  af  Joint 
authorship  migiit  biifi'  bc»-n  »ei  up 
But  tliQ  evifk'iwu  Uvrv  falls  rcry  short 
of  tluit."  Le»y  p.  Kuiley.  I-aw  Rep. 
6  C.  P.  530.     See  alio  bhelley  tf.  Kow, 


Ibid.  fiSl,  iMte;  Delf  v.  Delamolte,  I 
Jur.  M.  a.  &a3. 

>  6  4  6  Vict  c.  ■IS.  «.  8. 

'  U.  S.  Rer.  St.  a.  4USa  :  also,  «Mfr> 
utc  of  It^l,  s.  4 :  4  U.  S.  St.  at  t^  486. 

«  Cocks  p.  Purday.  6  C.  B.  800; 
Folsoni  r.  Mitrsh.  2  Story.  100;  Polte 
IK  Durby,  o  M(;I.«an,  828;  IJltle  e. 
Gould. '2  RUlcUf.  ISO.  WS^i  Cowen  v. 
Banks,  :il  Huw  Pr.  72;  Paige  r  Banks, 
7  Ulatchf.  152.  on  ap.  13  WalL  fKW; 
Lawrence  r.  Uatii.  2  Am.  L.  T.  R. 
K.  fl.  402.  In  JeRerya  v.  Boosey,  Mr. 
JuatiL-e  Crompton  »ald  :  "  The  flUinii* 
of  Atine  tlvarly  coniernplates  a  first 
publitnttoti  by  the  assignee  as  sufll- 
tient  to  give  him  Ihe  mimopoly  —  ami, 
in  point  of  fact,  J  believe  that  nothing 
is  more  common  than  that  the  book> 
sellers  should  take  an  assigiunetit  of 
the  copyright,  and  publish  tbemsWre* 
as  proprietors,  so  as  to  vest  the  luoDnp- 
oly  in  them  duriuK  the  Term.  The 
wtirds  of  lh«  statute,  that  the  aiithov  of 
hit  BBsignce  shall  have  tlie  sole  liberty, 
£c.,  friim  the  day  of  the  firet  publicfl* 
tion,  Mv^m  to  mo  to  sl>ow  that  the 
assignee  rnny  himself  publish,  so  aa  lo 
ncquirethe  copyright."  4  H.  L,  C.  8&S. 
In  D'Almaine  v.  Booaey.  whert  It 
appeared  that  the  plaintifT  had  pub- 
lislied  and  copyrighted  ■  tuuaical  com* 
position  which  he  had  bought  in  manu- 


script from  a  foreign  autluir,  the  c 
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Owner  of  Mana»orlpt  may  Secure  Copyright.  —  An  nsslgnce, 
therefore,  in  the  meaning  of  the  statute,  may  lie  a  jjerson  who 
li85  acquired  his  title  cither  before  or  aOier  the  copyright  has 
been  secured  ;  that  is,  either  before  or  after  the  woi  k  liaa  been 
pobliilied.  Here  ia  presented  a  diatinctiun  of  iiii  porta  nee. 
Tlie  literary  property  which  an  author  has  in  his  manuscript 
exists  by  the  common  lav.  Tlie  coinmon*law  right  is  lost 
when  the  manuscript  is  published.  Statutory  copyriglit  begins 
ritti  piihhcation.  There  can  be  no  common-law  property  in 
s  pQbltshed^  and  no  aTatutory  copyright  in  an  unpublished, 
book.  When,  therefore,  the  author  secures  to  himself  the 
cofiriplit,  and  assigns  it  after  publication,  what  is  transferred 
iiilto  statutory  copyriglit.  But,  when  he  disposea  of  his  prop- 
i^yio  an  uupnblisbcd  work,  he  does  not  assign  the  statutory 
copyright ;  because  that  does  not  then  exist,  and  lieiico  cannot 
beaftsigiied.'  Nor  can  it  be  said  that  in  this  case  it  is  tho 
inclmate  copyright,  or  merely  tlio  right  to  secure  tho  copyright, 
*liicb  is  transferred.     Wiiat  is   passed   is  the  common-law 


"M;  "If  he  ii  tlie  owner  of  the  work, 
it  Bukt*  nn  iliffer«nc«  whether  he  com- 
Pw**I  it  )tiin«elf  or  bought  it  from  a 
*»ipitr,"  4  V.  i  C.  Exdi.  800. 
"^  "U  true  on  the  assiunpliun  th»t 
TO  riafui  of  a  fitri-ign  vtil)it>r  under 
tl* copyright  Uw  wns  Hit:  viitiic  na  ihul 
of  M  EiiKlia^xnan.  But  the  doctrine 
*M»n*t»i«ni  Rl&rtned  that  copyright 
*ftiilil  Dirt  rut  in  the  work  of  u\  »lien, 
••tept  on  oeriain  conditiona. 

In  Omnberiiiot!  «.  Phuichrf,  I  Ad.  & 
^(^^il  WM  exprvssl^r  held  that  an 
•^Bni*  li  Diit  iHHX'tuarily  sn  nuignce 
•'ll-epritili-gtr  rreiiled  by  Ihi-  >t»ln(c. 
«  •nwamfj  ihxt  lite  dt-fendint  had  uAd 
'^"■•»,of  whicli  he  wat  the  author, 
">  t)ie  |4aiRtiii,  who  publiahed  it  and 
**™^  the  iiopyriuht.  Aftcrwiird  WM 
t^  Uie  8   A  4   Will.   IV.  c.    16. 

^^'  Of  his  K«aign«e,  the  excluslre 

iP't  Itt  reprecent  a  dramatic  comiixai- 

rT^    tllii  right  hnd  not  been  <.TfHlcd 

'•'"*  tJie  tmnaftr  whb  nimle.     Ilut  the 

v|J"  I'HiJilmi  the  plainuR  liad  become 

*h«j|nip  wiicr  of  the  pUj.  aod  wa* 

J^^^  u  tuth  owner,  to  Mcurc  the 


right  of  repreneittatioti  conferred  l>y 
tho  iiftture  of  Wniinni.  "  We  cannot 
therefore,"  rfjiiarki-d  Lltllcdale,  J., 
"say  that  'assignee'  menna  the  aa- 
ni^nec  of  tlie  privilege  created  liy  the 
iici."     Ibid,  &87. 

'  Colbuni  r.  Dunwiribe.  9  Sim.  161; 
Swvet  K.  Htinw,  3  Jur.  ^17 ;  Pulte  v. 
Derby.  5  McLean,  8:18:  Lawrence  u. 
Dana,  2  Am.  L.  T.  H.  H.  t>.  402. 
Till*  view  of  the  law  waa  expreMed  hf 
Mr.  Jualioe  WigUtman  in  Jcflerya  i'. 
Duoaey.  "  The  atatute  [8  Anne,  c.  19) 
gives  the  aitthor  or  his  nsHigiive  copy- 
rtght,  prupvrly  to  called,  from  the  lima 
of  tlie  Qnt  publicatlnn  in  England. 
From  the  expresaiona  used  in  it,  ther« 
ii  a  recognition  of  proprietor!  of  lite- 
rary- worlcri,  iiidepi-mlently  vt  (he  stat- 
ute, and  it  enablea  tlie  anthur  to  givo 
to  ail  aatignee  the  tame  power  to  obtain 
a  copyright  that  he  poMva»ed  bitnaelf; 
but  neitlier  he  nor  his  assignee  would 
\k'.  eiititlwl  to  copyright  until  publica- 
tion. Whatever  rigtit  thv  nulliur  may 
have  pOBsesBud  before  publication  must 
hare  bMn  U  common  law."  4  H.  L. 
C.  b8S. 
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property  in  the  raanuscnpt.  Of  this  tlie  assignee,  unless  tlie 
assigiiDicnt  bo  of  a  qualified  iutcj'egt,  becomes  the  ahsniut* 
owner.  He  Bucceeda  to  all  the  righiH  whicti  were  vested  in 
the  author.  He  acquires  the  right  not  only  to  pubHsh  and  to 
secure  the  statutory  copyright,  but  also  to  witlihold  from  ptihli- 
catiou,or  to  publinh  witliuut  Hecuring, the  copyright;  and  thus, 
if  he  wishes,  to  abandon  his  projrerty  to  the  public*  In  short, 
he  becomes  vested  with  all  the  rights  of  property  which  the 
common  law  recognizes  in  an  uupubliHhed  composition,  and 
which  are  more  extensive  than  the  right  to  secure  statutory 
copyright. 

A  person,  then,  who  is  an  assignee  at  common  law  of  the 
author's  rights  is  recognized  by  the  statute  us  an  assignee 
entitled  to  secure  copyright.  Whether  a  person  who  haa 
derived  a  title  at  common  law  is  or  is  nut  an  assignee,  and 
whether  such  title  is  or  is  not  valid,  is  to  be  determined  by 
the  common  law,  and  not  by  the  statute.  Now,  at  common  law, 
neither  a  written  nor  a  Tormal  assigtimcnt  is  necessary  tu  muke 
a  person  an  assignee.  Tlio  owner  of  an  unpublished  work  may 
sell  it,"  exchange  it,  or  give  it  away ;  *  or  it  may  be  transferred 
by  operation  of  law.*  The  ownership  of  the  property  may  be 
lawrully  acquired  in  any  of  these  ways;  and  tliere  is  no  reason 
w!iy  a  i)erstm  who  thus  derives  title  from  the  author  may 
not  be  an  assignee  in  a  broad  and  proper  meaning  of  the 
woi'd.  The  essential  (jualities  of  an  assignee  are  fuund  in  an 
owner  who  has  derived  a  lawful  title  fruiu  the  authur,  and 
such  owner  is  properly  withiu  the  meaning  of  assignee  as 
used  in  the  statute.  Indeed,  this  comprehensive  meaning  ia 
expressly  given  to  the  word  by  the  existing  English  statute, 
which  declares  that  *'  the  word  *  assigns  '  shall  be  construed  to 
moan  and  include  every  i^trson  in  wliom  tlie  inlci-cst  of  an 
author  in  copyright  shall  he  vested,  whether  derived  from  such 
autiiur  before  nr  after  the  jiubllcation  of  any  book,  and  wliutbcr 
acquired  by  sale,  gift,  Inquest,  or  by  operation  of  law,  or  otlier- 


>  See   lADftua^  of  B]«tchford.  J.,         *  Lnwreooc  v.  Duib,  2  Am.   L. 
Pai^  V.  Hunk*,  7  Bl*tdif.  166.  quoted    It  X.  a.  402. 
jv$t  S'2V,  nutv  '2.  *  Little  v.  Roiild.2  Blmohr.  166, 

<  Pwton  c.  Preti;.  3  Cliff.  637.  FnUu«n  r.  MNnli,  3  8tar;r.  100.     Sea 

(Mfe,  p.  ICM. 
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•wiiie,'*  *    This  language  is  clearly  broad  enough  to  make  the 

meaning  of"  asHigu  "  as  comprehensive  as  that  of  ownef,  and 

to  enable  any  person  vho  is  tlie  lawrnl  owner  of  an  nnpubllMlied 

work  tu  aecure  ulatutory  uopyright   Uiereiti.^    Congress  lias 

expressly  given  the  same  broad  8C0[»e  to  the  statute  now  in 

force,  by  enacting  that  the  nnthor  or  the  proprietor  of  a  book 

may  obtain  coprriglit.^     Moreover,  if  it  was  necesBary  under 

tlie  act  of  1831   that  a  person  who  was  not  the  author  should 

altow  a  title  derived  from  the  author,  tliat  requirement  cannot 

be  regarded  as  now  existing.     There  is  no  reason  why  a  person 

who  is  Uie  owner  of  an  unpublished  manuscript  or  work  of  art 

which  has  been  found,  or  otherwise  brought  to  light,  may  not 

obtain  a  copyright  tlierein,  alliiougU  tlie  name  of  the  author  be 

oukuuwn. 

j^sAuming  the  principles  above  explained  to  he  correct, 
statutory  copyright,  eitlier  in  KngUnd  or  in  the  United  States, 
may  be  secured  iu  the  first  instance  not  only  by  tlic  author, 
but  aUo  by  the  owner  of  an  unpublished  work  who  has  derived 
his  title  from  the  author ;  and  it  is  immaterial  in  what  way, 
provided  it  be  lawful  by  the  common  law,  the  owner  lias 
acquired  tlie  properly  in  such  unpublished  work.  Iu  the 
United  States,  this  doctrine  in  its  full  scope  has  ncitlier  been 
expressly  atliriued  nor  denied  by  the  courts ;  but  it  'm  supported 
by  Uic  leading  decisions  iu  Little  v.  Gould,*  aud  Lawrence  v. 
Dana,'  both  of  which  were  roaderod  before  all  doubt  concern- 


*  &  A  6  Vict.  c.  46.  •-  3. 

>  Codu  IT  Tunla/,  6  C  R.  fm. 
In  Jcttvryt  r  Boowy.  Mr.  Jtitticc  Erie 
cxpreMcil  Ihc  '^pinion  Ibiil  the  Itook- 
■dlcr  wtio  tind  obUiin«4t  nncient  mnnu- 
tcripu  "  broutrlu  to  light  iVom  anbimeil 
dtlM "  would  be  ciiiitk-U  lo  Mcure 
co|i5rii;ht  Uti-nin.  4  U.  L.  C-  880.  In 
M4M'leaii  e.  MiMitly,  Lonl  Xiem  sail] : 
"A  pcnun  mijr  fiiii]  a  mnutucriitt  in 
bb  uiL-eitor'a  rep<Mttories,  or  get  a 
Kilt  of  it,  «n«l  publish  it,  Atid  he  may 
br  nililliril  to  CKpyrighl,  «llhuut[h  hi> 
CMinot  1«U  whu  Hiu  thi*  auUntr,  iiiir 
wlictbcr  the  Mtiihor  is  liring  or  ilemt 
.  .  .  That  tltc  lint  publUher  may  hav« 
eopyrigtit  in  Uia  work,  althuutJ!h  Im 
caaiMt  point  out  the  aaibor,  appean 


to  me  to  b«  implied  in  section  Ifl  of  tlie 
ataliite  [!>  &  tS  Vict,  c  4.'i].  wliicU  re- 
quiro  the  (lot'eiiilnnt,  '  if  tliv  luittiiv  of 
hii  defcn<.-«  be  tbot  thv  ptaintilT  in  such 
action  VAi  not  th«  auUior  or  tint 
publlslier  of  tho  book'  to  give  notice 
of 'ttio  nftine  of  iIk>  person  «*hom  he 
allcKeA  to  bare  been  Ute  author  or  Hrst 
pultlUhcr.'  I  lliink  it  is  ht-re  lutaumcd 
that  there  may  be  cues  in  which,  if 
the  plaintiff  be  'tlieflrat  publialier,'  he 
iriay  bt^  outitM  to  copyright,  although 
no  author  luut  been  or  can  be  nnmiN] 
upon  i-tt>u<r  tide."  20  Sv.  Sen.  Cas. 
Sdser.  1163. 

>  U.  8.  Kev.  St.  1.  4U6S. 
*  2  Blatchf.  I«5,  mZ 
»  2  Am.  L.  T.  B.  s.  >.  403. 
16 
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ing  the  law  on  this  point  was  removed  by  the  use  of  the  word 
profirietor  in  the  existing  stntuto.' 

The  English  courts  have  conceded  that  copyright  will  vest 
ah  initio  in  an  assignee ;  but  they  have  held  that  statutory 
copyripht  can  be  assigned  only  by  a  writing,  and  have  drawn 
no  distinction  hctwecu  (i-ansfcrs  made  before  and  those  made 
after  publication.^  According  to  tliia  doctrine,  only  an  aasigriee 
who  has  derircd  his  title  by  a  written  assignment  would  be 
entitled  to  secure  copyright.  The  fallacy  of  this  theory  has 
already  been  bhown  to  be  the  fulse  assumption,  that  the  statute 
recognizes  no  other  assignee  than  one  to  wliom  the  statutory 
copyright  has  been  transferred,  and  that  this  right  ran  Ihj 
assigned  W'toic  it  ]ias  any  existence.  The  im|iortant  fact  has 
been  overlooked,  that,  when  an  author  disposes  of  an  unpub- 
lished work,  he  does  not  convey  any  statutory  copyright 
therein,  because  there  is  no  statutory  copyright  to  convey. 
The  only  rights  which  then  exist,  and  which  alono  can  be 
transferred,  arc  coinmon-law  rights.  When  a  jwrson  has 
acquired  these  rights  from  the  author  by  any  method  i-ccog- 
nized  by  the  common  law,  whether  by  parol  agreement  or 
otherwise,  he  is  the  lawful  owner  of  the  unpublished  work,  and 
an  assign  witliin  t\w.  meaning  of  the  statute  entitled  to  secure 
the  cnjiyright  conferred  by  the  statute.  1  have  endeavored 
elsewhere  to  show  more  fully  that  the  theory  hero  criticised  is 
contrary  to  sound  principles  and  to  the  defmitiun  of  assignee 
given  by  the  statute  of  Victoria,  and  tiiat  in  but  one  cnse^  yet 
reported  it  has  been  applied  to  the  construction  of  that  statute.' 

The  doctruie  Ihsit  copyright  will  vi'st,  in  (he  first  instance, 
in  Llic  owner  of  a  luanuscript,  is  limited  by  the  considci'atiQi^^ 
that  the  author  must  be  a  person  entitled  to  copyright.     Tbu^^f 
w^hcn  the  work  of  n  foreigner  is  excluded   from  protection, 
neither  tl»c  author  nor  his  assignee  can  acquire  valid  copyright 
for  ifc. 

A  manuscnpt  o»  a  copyright  may  bo  owned  by  the  govern- 
ment or  a  corporation   as  well  as  by  an  individual,  and  tl 


'  Sm  ftoit,  p.  yi'i,  wlicrc  it  ii  niain- 
tuoed  tliftt  tilt'  vtMtiilv  of  (lie  UoltvJ 
SUU4  does  not  ri?<|uire  nn  aMiKTiment 
Id  lie  in  writinii  when  tlio  trantfer  ifl 
made  before  publication. 


'  8ee;)0f/.  pp.  802-8W. 

"  Leyland  v.  Stewftrt,  4  Ch. 

*  See  po»t,  pp.  804  <f  fe^. 
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ri^litit  of  the  government  or  corporation  are  governed  by  Iho 
same  {iriiiciplea  as  those  of  au  individual  owner.' 


RiGBTS  OF  EUPLOTEB  AND  ACTQOB  EMPLOYED. 

As.Miming  that  the  law  is  rightly  exponndod  aboTe,  to  the 
•fleet  limt  copyright  will  vest  ub  itiiiio  in  the  owner  of  an 
unpublished  production,  it  follows  that  any  person  may  secure 
statutory  copyright  for  a  work  which  he  has  employed  another 
to  write.  The  produce  of  labor  may  liecomc  the  property  of 
him  wliu  has  employed  and  paid  the  laborer.  Literary  labor 
is  no  exception  to  this  universal  rule.  When  an  author  is  cm- 
(Joywi  oil  condition  that  what  he  produces  sliall  belong  to  tlio 
Mn[il(iycr,  the  absolute  property  in  such  production  vests  in  the 
mplftjer  by  Tirtnc  of  such  cuiploymeiit  and  by  operation  of 
law.  This  mode  of  acfpiiring  property  in  an  unpublished  work 
it  as  lawful  as  any  other,  and  such  owner  is  as  clearly  entitled 
Many  other  owner  of  a»  unpublished  work  to  secure  the  privi- 
leges granted  by  the  statute.  Indeed,  if  the  law  were  other- 
wi»,  tljcre  would  be  no  copyright  in  many  works  already 
pflljislied,  and  it  would  l>e  often  impracticable  to  secure  copy- 
riglit  for  »ucli  works  to  be  hereafter  iiublished.  Thus,  cyclo- 
pthlias,  gazetteers,  directories,  mops,  chnrts,  pbotof^raphs,  Ac., 
we  ill  many  instances  produced  by  persona  employed  on  the 
cotiilition  that  the  results  of  their  laiior  shall  belong  to  llieir 
cin|]]ojers ;  and  they  arc  copyi'ightcd  and  published  as  the 
property  of  such  employers. 

CyoiopsecUu  and  Ferlodlcala  In  Great  Britain. —  In  England, 
llw  owners  of  certain  putiltcatious  are  expressly  empowered  to 
KciTc  copyright  in  compositions  which  they  have  employed 
"tlierato  write.  Section  18  oI'5  &  6  Vict.  c.  45,  declares  tliat 
*Wu"the  proprietor  of  any  encyclopedia,  review,  magaziue, 
periodical  work,  or  work  published  in  a  series  of  books  or 
partly  or  any  hook  whatsoever,"  liasemplt>yed  and  ptiid  a  [>crsun 
tuprppare  articles  for  any  such  publication  on  the  terms  that 
toft  cojtyright  shall  belong  to  the  proprietor,  the  copyright  sluill 
'^wt  lu  the  proprietor, "  wTio  shall  enjoy  the  same  rights  as  if  he 

'  ^Ittc  r.   Gould.  2  Blatutif.  165,  382;  Maniale  v.  Qthbotu,  Uw  Rep.  9 

Qi-518.    See  ante,  pp.  lei-ltH. 
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were  tlic  actual  author  tticrcof,  and  shall  have  snch  term  of  co; 
right  thoicin  as  is  given  to  tbc  aiithora  ut'  books  by  tliia  act.' 
is,  liowever,  proviiied  that  tlie  author  may,  hy  *'  any  contract, 
express  or  impUetl,"  reserve  to  himself  the  right  to  pulilish  his 
produutioi)  ill  8C))aratc  form,  and,  in  case  of  such  reservation,  he 
will  be  the  onncr  of  the  copyright  in  the  separate  publication. 
The  owner  of  any  publication  embraced  within  this  section 
of  the  statute  is  thus  expressly  empowered  to  employ  a  person 
to  write  the  whole  or  a  part  of  it,  und  to  acquire  by  virtue  of 
the  contract  of  cmplormcnt  either  the  absolute  copyright  in 
what  is  so  written,  or  simply  tlie  right  to  use  it  in  that  special 
publlcatiuu.  Whellicr  he  ucquiixs  the  one  or  the  other  of  these 
rights  will  depend  on  the  nature  of  the  agteement,  which  need 
not  be  in  writing  nor  in  express  words,  but  may  be  verbal  and 
implied.'  The  copyright  remains  in  the  author,  unless  he  has 
consented  to  part  with  it ;  -  but,  in  the  absence  of  an  express 
agreement,  such  consent  may  be  implied  from  the  attending 
circumstances.'    If  the  absolute  copyright  vests  in  the  owner, 

ployj  *nother  to  write  an  article,  or  to 
du  aiiy  thing  eUc  for  hiui,  iin)c*»«  there 
U  ■Qineiliinii  in  the  Burround'mg  cir- 
cuniiiutnt^s,  or  in  die  course  of  dealing 
between  tha  parties,  to  rcqiilnt  a  dUSer- 
eiit  cnostmclion,  in  the  nbevnce  of  a 
sfVL'i^inl  agreeitkTt  to  theronlrnry,  it  U 
iii'2;  Straliau  tr.  Grahnni,   aupra ;  Deir    to  bv  utiilcrtlom]  timt  the   writing  or 


^  Biiliop  of  Uererord  t>.  Griffln,  13 
Sim.  lull ;  Sweet  t:  Banning,  lH  C-  B. 
4b9;  titralmn  c.  (irfiliuui,  16  L.  T.  s.  ». 
67,  00  up.  17  111.  4d7. 

'  Bishop  or  Ilercforil  v.  Griffin, 
inprn ;  Mayhew  if.  Maxwell,  1  Johns. 
&  U.  312  i  Smith  V.  Jalin«on,  4  Gift. 


V.  IMMuode.  8  Jur.  k.  i.  D38. 

*  Sweet  V.  Beiitilng.  ni/nn.  The 
plaintiff  were  publishers  of  TJte  Jar- 
ist,  nnil  had  employed  rarioui  lawyers 
to  pri'iiare  rc^ports  of  cm*b  for  that 
periudteol.  Kitihini;  was  said  a<  to  tlie 
copyright.  Ttic  ('ourt  of  Common 
Pleu  held  tlial  tlierc  must  lie  'pre- 
■Hmcd  «u  inipliud  Hgrvoriifnt  lliat  tlio 
copyright  w»8  to  be  the  properly  of  the 
einployers.  "  It  was  urged,"  said 
Maule.  J..  "  tliat  these  reports  wore 
not  wrJtieii  'on  Ihe  ternis  tImt  llti? 
copyrt^lit  therein  should  tc-long  to  tlw 
proprietora 'of  The  Jurist, bec-auae  til  ere 
were  nu  express  words  in  the  cnntract 
udiKt  wliich  ilicy  Hire  wriuen,  con- 
ferring upon  litem  lliu  rit^lit  lo  the 
copy.  But,  tliOD];h  no  i-xpn-ss  wnrds 
to  that  effect  are  sCAied  in  this  si>ecial 
onac,  I  think,  that,  where  a  man  em- 


other  ihinK  is  pnxlawil  upon  the  temii 
that  the  copyright  Iherc-in  shall  l>eIong 
lo  the  employer  —  suhject,  of  course,  to 
Uie  liniilaiion  pointed  out  in  the  ISib 
aection  of  the  act."     16  C.  B.  4^. 

In  the  Bishop  nf  Ilerefurd  r.  Griffin, 
where  it  a[i[»eari»l  that  the  phuntiff,  at 
the  rei^uest  ufttii.-  publishers,  had  writ- 
ten an  artk'ln  un  Thomas  Atjuina*  for 
Uie  KncyclopicdiB  Metropulitana.  mhI 
ro  special  agn^ment  had  been  mad«M 
to  titecopyrit^ht,  Vic^ChancellorShad- 
well  held  that  tlie  publishers  )iad  ae- 
quired  merely  the  riglit  to  publish  the 
artit^ie  in  the  L-yt:lopii)di(i-  lie  aaid: 
"  Then  the  defendants  say  that  they 
li-lifvc  thai  the  iirdimiry  terms  tif  cuD- 
trnvt  were  adopted  belwoeii  the  plaio- 
liff  and  the  publishen  of  tlie  encyclo- 
pKilia,  and  that  do  special  afpvemeni 
was  entered  into  with  respect  to 
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he  alone  is  entitled  to  publish  the  productiou  in  a  separate 
form.'  If  he  has  acquired  merely  the  rii^ht  of  piibUcatiuii  in  a 
specified  work,  the  ownership  of  the  copyright  continues  in  the 
author,  and  the  owner  ia  a  mere  licensee,  without  authoritj  to 
pnUiRh  the  production  in  a  separate  form.' 

There  is,  liowever,  a  si)ociaI  proviso  "in  the  case  of  essays, 
artidefl,  or  portions  forming  part  of  and  first  published  in 
wievg,  magazines,  or  other  periodica!  works  of  a  like  nature," 
toihe  effect,  1,  that  at  the  end  of  twenty-eight  years  the  right 
of  ]>ul>1ication  in  a  separate  form  shall  I'evert  to  the  author, 
for  Ihe  remainder  of  the  term  given  by  the  statute ;  2,  that 
the  OTner  shall  not  at  any  time  publish  the  composition  "scp- 
KtieU  or  sinfrly  without  the  consent,  previously  obtained  of 
the  auUior  thereof,  or  his  assi^ia."  The  owner  of  a  review, 
ma^zine,  or  like  periodical,  as  well  as  the  owner  of  any  other 
publicntion  embraced  within  the  section,  as  a  cyclopffldia  or 
a  "work  published  in  a  series  of  Ixioks  or  jiarls,"  may  acquire, 
hy  ?irtue  of  the  contract  of  employment,  the  copyright  in  au 
article.  This  copyright  will  embrace  all  rights  of  publication, 
ii»d  is  not  restricted  to  the  right  to  use  the  article  in  tlie  peri- 
odical for  which  it  ia  written.  But,  pursuant  to  the  proviso 
jus*  cited,  the  copyright  iii  the  case  of  a  magazine  or  like  ])eri- 
odical  will  revert  to  the  author  at  Ihe  end  of  twenty-eight 
yeiLfs;  whcreaa,  in  the  case  of  any  work  not  included  in  the 
pro^^iw,  the  copyright  will  continue  in  tlie  owner  during  the 
wtiro  statutory  term.  This  appears  to  bo  the  only  respect  in 
which  tJie  law  in  the  case  of  "  reviews,  magazines,  or  other 
periodicals  of  a  like  nature,"  is  difl'ercut  from  that  governing 
otlicr  publications  within  Uie  purview  of  the  section.* 

"••"■(iim  of  iny  right  of  publication 
l)f  i>«  pliintifT.  But,  it  must  be  »b. 
*^^  Hat,  ■ccoriUiiK  lo  III*  Ifw,  ttie 
^HRht  mtt  10  Ihe  plaintiff  encvpt  *o 
'^•*  I*  I'trted  with  it;  therefore  no 
'*"'«ioji  «iu  ncceHJirv  to  constitute 
•"Pl'iiii  liim."     IfiSiin.  196. 

^^*H  two  >n(horit)»  are  oat  ncoea- 
f'Ny  coiiflictin^c  The  bouihI  iliiclrine 
■  tlwilif  pyp„f}gi,|  ig  ]„  ihc  miilKir. 

*^  f»  )iai  Lonwnted  lu  pnrt  with  it. 
J*""  Court  wa«  o(  opinion  that  an 
"nplirt  wwent  to  part  with  the  cop*. 
ngnt  tTH  ci,^^,, J  by  ^l^f,  ciruumsiana-a 


anenditifi  tho  a(rreement  En  Sweet  r. 
Beniiin^,  but  not  in  the  nialiop  of 
lIoTffonl  ■'.  Griffin-  Aa  tUe»e  circum- 
stnncM  were  not  precinely  ihe  wmc  in 
t)ie  two  c»fe*,  the  i](r«i!>iunB  may  prop* 
erly  Iw  different,  ant]  yel  baivd  on  Uie 
■arac  prineiplea. 

1  Swwl  V.  Benninu,  W  C.  B.  4fi»r\ 

■  Hm  aiilhonlien  citcil  nnfr.  p.  244,^ 
TK>te   2.      As    tu   what    b    a    separate 
puhlication,  m*('   Smith  r.  Jolms'm,  4 
GifT  082:     Miiylicw    r.    Maxwell.    1 
Johna.  &.  II.  ii\'2. 

■  That  part  of  the  prariso  relating 
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T)ie  question  maj*  arise,  whetlier  in  all  cases  Hie  copyrifilit  in 
ariiclefl  published  in  reviews,  niaguzinea,  and  like  periodicals,  ia 
governed  b/  section  18  of  the  statute.  If  so,  tlie  copyrigitt, 
though  it  has  vested  in  and  become  tlie  property  or  tlie  pub- 
lialier,  will  revert  to  tlie  author  at  the  end  of  twcuty-ciglit 
years.  Whereas,  by  the  general  provisions  of  Uie  statute,  no 
distinctiojk  is  luadc  bctwccu  periodicals  and  books  in  general; 
and,  when  the  publisher  acquires  the  copyright  in  an  article 
first  puliliHlied  in  a  periodical,  he  becomes  the  absolute  owner 
of  it  fur  the  full  slalulury  term.  The  natural  construction  of 
the  section  under  consideration  would  seem  to  he*  that  its  pro- 
visions were  intended  to  apply  only  to  cases  wherein  authors 
have  been  expressly  emi)loyed  to  prepai-o  articles  or  other  mat^ 
tcr,  and  not  to  ordinary  agi-oements  concerning  compositionft, 
which  the  author  has  not  been  specially  employed  to  write.  In 
some  cases,  this  distinction  may  bo  vague  aud  unsatisfactory. 
Kut  it  would  seem  that,  when  an  author  lias  lawfully  transferred 
to  the  publisher  of  a  periodical  the  copyright  in  an  article 
which  he  has  not  been  specially  employed  to  write,  the  respec- 
tive liglita  of  the  parlies  are  properly  governed  by  the  general 
provisions  of  the  statute,  and  not  by  the  special  provisions  of 
aectioit  18.  Indeed,  tlie  language  of  this  section  haa  been  so 
strictly  construed  that  auttinl  payment  fur  the  article  has  been 
held  essential  to  the  vesting  of  the  right  of  publication  in  the 
owner  of  the  periodical.^  ^| 

Ut  revicfTi,  mngisinpfl,  and  poriodlcnU, 
which  prolnibits  the  owner  from  pub- 
liiihin){  BOpnraU-ly  whhniit  the  ontiBeiit 
of  tlie  niillinr,  it,  in  rn^  jiiilgmeiil,  hu- 
pcrll iKMiii,  imloBtit  is  to  livcaQ«lruv<I  ns 
nK^uiritiK  for  a  ipparate  publication  u 
■pevial  content  apart  from  the  orit^inai 
contract  of  empluyment.  But  it  \t  rot 
rauonahle  to  tuppose  Il^al  this  ia  it* 
object  or  ffftfct.  By  vlrlue  of  Mo- 
tion 18  of  ttio  statute  undor  c'jnsid- 
eration,  if  an  author  writes  un  urticle 
for  a  magazine  or  other  periodical, 
tinder  an  Aitrcempnt  thnl  the  lOpyriKht 
•hall  beli)ri)j[  tit  ihn  owner,  iUe  Inticr 
thereby  ocquiree  all  H|tlils  of  ptibliua- 
tinn  cltirin^  twentr-ei^lit  years,  includ- 
ing the  ri^lit  of  puhlithinji  tpparaiely  ; 
and  be  acqutrea  such  rlghtj  by  consent 


of  the  amhor.  If,  on  the  other  han<l, 
the  ftKreentt^nt  in  that  the  owner  sliall 
have  nitly  llie  ri|iht  to  u»e  t)tc  article 
ill  a  ii»iue<l  puhliontioii,  he  ie  not  en- 
litk'il  to  publish  it  in  any  otiter  form, 
for  the  r«aion  lliat  he  hai  not  acquired 
that  right,  nor  received  theautlior'acon> 
««ntfor  aaeparaiL-  piihlicailon.  Now.ez- 
cepcliifi  the  iliviaiott  of  the  lernt  of  Uie 
copyright  between  the  owner  and  the 
author,  tliia,  as  ihown  in  the  text,  U 
preoi*fly  t)ie  lai«  in  the  caoe  of  a  cyiHn- 
prr<lin,  or  ititicr  work  to  which  llie 
Bpvciiil  pnjvisu  untter  cimsitlerattoo 
does  not  apply. 

^  Bmwn  p.  Cooke,  11  Jar.  77; 
Richardson  r.  Gtlbert,  1  Siro.  m.  a.  SSS. 
In  inoit  of  the  ca^es  which  have  been 
decided  under  aecUoo  18  of  the  ataluie, 
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It  has  not  becu  judicially  detcriutttcd  what  claescs  of  publi- 
cations are  embraced  within  secliciii  18  of  the  statute  uf  Victo- 
ria. Tliat  section  was  manirestly  intended  to  empower  the 
owiierd  of  cyclopsdias,  periodicals,  and  works  published  in 
parts,  to  acquire  tlie  copyright  in  tlie  matter  which  they  hare 
employed  otliers  to  write.  But  Die  laiiguojfo  used  cmbi-uccs  not 
only  such  owners,  but  also  tlie  owiier  of  "  any  book  whatso- 
«rer."  This  langui^o  would  aeera  to  be  sufficiently  compre- 
liciuive  to  include  any  literary  com|'osition  which  one  pefson 
his  employed  aiiotlier  tu  write,  and  there  aeeui:)  to  be  uo  good 
msoii  why  it  should  have  a  more  restricted  meaning.' 

Gaoeral  PubUoatious  lu  Qreat  Brluln.  —  Hut  without  regard  to 
Mcliuu  18,  the  statute  rightly  coubtrued  must  be  taken  to  vc.st 
co])jTigIit  ill  any  person  who  has  employed  another  to  pruduce 
&  literary  work.  As  has  been  shown,^  an  aaitignee  is  empaw- 
ereJ  by  the  statute  to  secure  copyright,  and  by  the  comprchcu- 
■i^  dcBnition  contained  in  tlie  statute^  such  assignee  muy  be  a 
persou  who,  "  by  operation  of  law,  or  otherwise,"  has  acquired 
tlie iutciest  of  the  author  in  an  unpublislicd  work.  There  can 
be  little  ground  for  doubt  that  iSiis  provision  is  broad  enough 
to  embrace  a  person  who  has  become  the  owner  of  a  literary 

'•■Wtped  that  ib«  articles  h«fl  been    calleil  The  Practice  of  riming r»pliy, 

lyonl  CHniii)j(.-ll  *ikhl  :  "  1  ilu  iii>t  my 
iIinL  iifiikT  ihc  .J  A  8  Vict.  c.  4,'..  •.  18, 
It  li  imiK^S'iblo  thai  llic  prupcrly  af 
the  co{>.rrii;lit   mit;lit   be  caaveyeil  to 


■wen  by  autliors  in  tlic  empluytimnt 
^yht  frwuM^f.  Siicli  WM  tiol  llie  (MHO, 
'■■«»«.  in  StTuhnii  p.  Graham ;  yet 
^  CMC  WB»  iteciitiKl  under  tlilt  >i-l-- 
•««-    I«  L.  T.  K.  a    87,  ou  ap.  17  Id. 


*  U  Slitpherd  p.  Conqaeat.  Jenria, 
^- J ,  Mi-rrint;  lo  Swt-flt  r.  Itoniiliig, 
**^  «4<(iT ;  *•  The  decisiun  there  lumoil 

>P«>>  llie  miutructioti  of  tlie  (ivt-'uliar 
Pnioifitut  ot  the  IH\U  HLXlittu  uf  tliv  6 


and  invested  in  a  person  for  wham  an 
auilior  liud  unOertaken  to  write.  It 
waa  arj^ued  that  teoiioii  18  only  ap* 
plied  to  cftpyright  in  article*  furnished 
fur  mnKazinee,  iteriiMlitnlR,  Ac-.  Witlf 
out  HBvinK  hiiw  thai  U,  il  in  riiiiti-  ctfar 
thai  tiic  |inip«rty  niii  uiily  he  ho  c«»ii- 


•^VicL  c  4b,  relating  to  iHTi'ulicJil     veyeJ   when,  according  to   the  act  of 

*''^.  ud  it  ha«  no  bearing  upon  the 

»»«ie»»fc."  17  C.  B.  -Wo.   Uut  it  »»■ 

'"^'■■tlmtl  whether  this  wutiiia  uf  the 

•Wttle  dill  or  did  mit  apply  in   Slief^ 

^  ".  t'lrtiqaefL     Nor  did  Ihv  L'Ukt 

•I'liw  uy   what    publicntjons  were 

*<)fain  tliAt  aeution,  or  refer  to  the  Im- 

•""^twurda,  '•  any  book  wlmlaoe»er," 

'^"'llifd. 

*"  Drtf  ff-  Pelftmotte,  wherv  it  ap- 
t***^  lliat  tJie  plnintii!  had  wrillen, 
**^  U«  dolcQdant  piiblUtied,  u  book 


I'arliBinenl,  it  ia  wri[[«n  on  tUL^  terma, 
i'.  c,  on  Itia  terma  tliat  the  uopyrlghl 
in  the  article  bIihII  beluiie  lo  Mte  pro- 
prii'lor.  puidifher  or  condiietor.  and 
wlicre  it  liai  bven  paid  tor  by  aui-h 
proprietor,  publisher  or  conductor. 
Now  it  iH  c-Iear  that  tlii«  boulc  wna  not 
written  with  a  view  lo  tlie  copyright 
bi-in)E  vested  in  Mr.  Cundall."     8  Jur> 

>  AfUt.  p.  2»S. 
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work  by  virtue  of  having  employed  and  paid  another  to  pro- 
duce it.^ 

But  it  may  he  going  too  far  to  Bay  that  the  law  to  (liis  cfTcct 
is  judicially  settled.  It  ia  conceded  that,  when  one  persou  has 
emphiyed  and  paid  anotlicr  to  write  a  work,  with  the  mutual 
understanding  that  it  shall  he  the  projierty  of  the  coiplorcr,  the 
latter  acquiren  an  equitable  title  whicli  will  cna))le  hira  in  a 
court  of  chancery  to  as^rt  liis  rights  in  the  published  produc- 
tion against  eitlier  tlie  perfwn  employed  or  others.^  Whether 
&  complete  legal  title  to  the  copyright  will  vest  ah  initio  in 
such  employer  without  the  necessity  of  a  written  assig'nment, 
is  a  point  on  whidi  the  law  has  not  been  expressly  declared  by 
the  courts  of  law;  hut  the  decisions  in  the  chancery  C4)urtB, 
though  not  in  entire  harmony,  support  the  doctrine  that  an 
employer  is  capable  of  securing  in  his  own  name  a  valid  copy- 
right at  law.  And  this  doctrine  has  not  been  contradicted 
in  any  case  decided  since  itio  statute  of  Victoria  was  passed. 
Lord  KIdon  held  that  the  owner  of  a  periodical  had  a  valid 
copyright  in  translations  which  he  had  employed  another  to 
make;'  and  Vice-Clmnccllor  Leach  ruled  that  the  publisher 
of  a  dictionary  of  architecture  was  the  owner  of  the  copyright 
in  the  articles  written  by  persons  employed  by  liira.*  In  the 
recent  ease  of  Grace  v.  Newman,  where  it  appeared  that  the 
plaintlQ'  had  hired  a  persou  to  compile  a  collection  of  monu- 
mental designs  taken  fivim  tombstones  in  cemet«ries,  and  had 
published  them  in  a  book,  and  registered  himself  as  the  owner 
of  the  copyright,  Vice-Chancel  lor  Hall  said:   "Next,  it  was 


*  Tho  provlM  tn  •edlon  16  tatty, 
however.  o)>eniic  in  llJe  c«Be  ofartii-lei 
written  under  fmplorment  for  review*. 
maRazitiet.  iin«I  similir  pi-rtorllcalji,  in 
limit  (he  tffnn  of  ihe  copyright  in  tlic 
cin|>loVer  to  Incnly-^iiilU  yean. 

'  Wy«tt  V.  K&m&rd.  8  Vcb.  1  B.  77  ; 
Birfielil  i>.  NicliolBon.  2  L.  J.  (Ch.)  90, 
lOS;  s.  c.  2  Sim.  &  St.  1  ;  Swpet  v. 
StMW,  8  Jiir.  217  ;  Once  v.  Newnun. 
Law  R(^.  iy  Eq.  S*23. 

'  Wyatt  r.  Barrmnl.  fw/ww. 

*  Bnrfl«M  v,  Nicliolion,  Mupra. 
EeferriiiK  lo  lh«  ttAtuie  of  Ann«, 

the  VlcT  Clmnni'Ilir  iwirt  :    "I   uiij   <if 
Opinion,   t!iBt,  uniWr  Uiat  aUtulc,  tbo 


pcrwiti,  who  forms  the  plnn  snd  who 
embArkt  in  tlic  vprcalaiion  of  s  work, 
»nA  wli»  cni|)]oys  rnrioiis  pennna  to 
compose  ilifTerc-nl  p«rti  of  it,  siUptMl 
to  ilieir  own  pw^ulinr  AC(iiiirem«*nl»  — 
tlmt  he  tli#  pcr»oii  vrlio  »o  furms  the 
pl«n  an<1  nchcmc  of  the  work,  And  pari 
(lilTt'rcMt  nrtrntN  a(  Ms  own  #oUH!liun, 
who,  upon  cLTtwin  oontlilionfl.  cuntnliute 
to  it,  JH  llie  aotlinr  Riirl  pniprietor  of 
the  work,  if  not  within  the  IMenI  ex* 
pre;i»ioa.  at  least  within  the  equitiblt 
meaning  of  tlie  statute  of  Anne,  which 
hctnir  A  remcilial  law  ia  to  be  oonitnied 
lihrraily."    2  r*  J.  (Ch.)  102. 
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cohlctKlcd  lliat  the  plaiiiliffia  not  entitled  to  a  decree,  because  he 
liu  not  brought  himself  within  the  section  of  the  act  which  I'C- 
ferfl  to  authors  and  their  Bssigiiees ;  hut  T  think  tlie  words  of 
the  section  are  wide  enough  to  embrace  the  ease  uf  a  jterson 
emplojrinp  another  person  and  ramuneratiiig  tliat  person  for  the 
work  done.  The  person  remunerated  has  no  claim  to  the  copy- 
riglil;  hut  it  is  the  property  of  tlse  jjerson  wlio  remunerates 
Ijiin,  and  in  Uiis  court  the  pci*son  who  remunerates  must  )>e 
talceii  to  ho  tho  equitable  assignee  and  the  publi&licr  within  the 
lawuing  of  the  act.'*  * 

hi  liarmony  with  this  doctrine  is  the  decision  of  the  court  of 
Common  Plens  in  Flatton  v.  Kean,  where  it  appeared  that  the 
(kfeadaut  had  designed  a  dramatic  representation,  consisting  of 


■  Urn  Ue\i.  19  Kq.  626.  Tn  the 
■HW  rlTect  irp  Nkol  r.  Stockdii!!^.  8 
8*int.  TiftT  ;  Ciiry  r.  Ixiitgniiin.  I  Kant, 
W;  Sweel  r.  Mmi^lMtti.  11  Sim.  61; 
Hiiir«  p.  Kean.  7  C.  B,  ».  «.  268 ; 
V«I!crtiein  r.  Uerbeii.  16  L.  T.  X-  9. 
fit;  MirziiUi  t.  Gibbons,  Lftw  Rep.  0 
ni.618;  iijtinion  ofl-onl  Dcm  in  Mac- 
Imii  r.  Moody.  20  8c.  8«m.  Cbi.  'M  •<>r. 
"*1  See  bUo  Le»dcr  r.  rwdjiy.  7 
C  B  *:  Swrcni  v.  WUdy.  10  L.  J. 
■■*.|Oi,)iao. 

Sl'i'phird  V.  rrtnqti^at,  IT  C  D.  427, 
•nJ  Ui-i  r.  Rulley,  Ijivr  Hep  fl  C.  P. 
"'*•  vrv  Bul  i>|ip«>*iiiK  KulliuHlif^,  for 
HKreMna  that  in  nritlicr  waa  tliL-rv  iin 
M^Rieiii.eiproi  ur  imiilivit,  tlmt  ttie 
fMutiioiu  should  becom«  tlie  property 
^  the  «npl(iyer.  In  Ilie  formor  UKie, 
7^*.  C.  J.,  laid  :  "  Wb  do  not  iliink 
"  **Q(«Mry  in  the  pr^aciil  case  Id  ei- 
''•*•  uqp  opiniun  wlietlit?r,  under  any 
■Viviiitiantvf,  the  cpyriKl't  in  a  liU-r- 
'7'»<irli,(jrthe  riftlil  of  representation. 
*»  l^uiitip  ve*led  ab  iiiliQ  in  nny  em- 
P'"yM,  wlii-r  tluin  a  piTMun  wlio  haa 
*^<nlly  ci)«Bpi)»vd  nr  adapted  a  literary 
•Wk."    Sufirr,,  4*4. 

J-  llic  contmry.  aee  Jvffwya  v.  Bald- 
*>^  Anb.  iM :  stonKw  v.  Lonpttun, 
«<^(i  27,  now;  Gary  r.  Keariley,  4 
^^  '«;  Svrret  ».  Shaw,  S  Jnr.  ai7. 

^""•deoiiyriiilit  in  law  rep<trt»  wliicli 
"^  bmi  prepared  lor  lliem  by  p«r«oii« 


employed  fnr  that  purpote.  Vice- 
C'liani-elliir  Sliadwell  brii):  "I  think 
tliHt  titey  huve  in  iquity.  bnt  I  cannot 
undi-rvtand  Ikiw  tliey  have  ft  the 
cnpyri)!)it  at  Iftw :  bp(^Ri»e  I  cannot 
it(^  liawr  nt  law  the  agreement  that 
]H>r«iiinN  ttliall  prep«r*  n  wurk  far  the 
pinjniilli  girea  tbe  plnintiHii  n  copy- 
right nt  law.  for  ootltinp  can  pasi  at 
law  cxc<^-pt  ttiAt  which  acLUAlly  C3ii«lfl." 

T}i«  fuMaoy  of  tldn  reasoning  u  tJie 
aesiiinplion  ihnt  what  |)a«Med  from  th« 
rc'purliTs  to  ilie  pluiiitifT*  wna  tlit-  iilntii- 
lory  ciipyriglit.  'VUv  reporter*  pro- 
pari'd  and  dcUvere<i  the  nianuacnpt 
Tf  porta  under  an  ajn-eemrnt  tltat  tti<>/ 
ihniild  be  the  absolute  proi«Tiy  of  tlie 
plHtnliRa.  Itio  tranafor  wna  of  com- 
mun-law  rif^lila,  and  hence  i-mhra(.'«4l 
properly  in  cxi>Ien.(%.  Il»  validity  naa 
not  nlfected  by  the  fact  tliiil  iiu  »t»tu- 
tury  i>ipyri(fht  wns  in  vxintvtice,  bt- 
■.-nuBS  tbia  wai  not  the  lubjeot  of  the 
transfer. 

In  Hnzlill  v.  Tomplenian,  13  L-  T. 
N.  a.  593,  llse  court  eKpresned  the  opin- 
ion, but  diti  not  decide,  that  th«  eopy* 
rii^ht  would  l)avc  vcat^d  in  the  author, 
and  not  In  tb«  oniptoyer.  Hvit  a§  the 
defendant  had  registered  the  copyrijzht 
in  her  own  name,  it  wa»  held  cluit  Kuch 
n-gia  trill  ion  wae  jirimn  furi-  evidenii) 
of  her  title,  wbieli  was  not  rebutted  by 
the  atwoneo  of  proof  of  a  written  m- 
•igaaient. 
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a  ptay  of  Slmkesficare,  with  cei-tain  cliaiigea  made  by  Kea 
and  with  costumes,  pra|>ertics,  acciicry,  dancer,  and  rausic  pi 
pared  by  otbcra  under  his  direction.     Tlie  plaiiititf  had  be 
employed  to  compoae  the  music,  aiid  afterward  claimed  Ui 
tlie  proijerly  in  it  belonjrcd  to  bitn.    The  court  found  that  ti 
defendant  wa«  the  author  and  designer  of  an  entire  drnmat 
representation,  and  thai  tlie  plaintiff  had  been  hired  tocoiupOi 
the  music  with  the.  distinct  uiulerfttanding,  and  on  the  term 
that  it  should  become  a  part  of  the  cntertaiiiaiont,  and  that  tl 
defendant  should  have  the  Bole  liberty  of  performing  it.     It  wi 
tlierefnrc   iietd    that  the   nm.sic    became  the   prn|)erty   of  tl 
defendant.^    It  could  not  hare  been  successfully  maintaiDC 
that  ihe  defendant,  lliough  the  designer  of  the  entire  represei 
tation,  waa  the  autliur  of  the  muaiu.     Nor  does  muHic  becom 
a  mere  accessory  or  inseparable  part  of  a  drama  merely  b< 
cause  it  is  specially  composed  for  such  drama.     It  may  hav 
an  Independent  exiHtence  and  a  value  apart  from  the  literal^ 
composition,  as  in  the  ease  of  Tjoeke'a  music  to  Macbeth,  am 
Mendelssohn's  music  to  the  MiJsummer  Niglit's  Dream.     Tht 
tnie  ground  on  which  the  decision  rests  l»  that  the  compose! 
had  been  employed  with  the  understanding  and  un  the  con 


'  7  C.  B.  ».  B.  208. 

"  Ic  *f  ptftn  to  me,"  miid  Erie.  C.  J., 
"opoD-lhe  fa<:ta  tliua  adinhU'il  up<>n 
llie  rpcinl.  iIihI  llie  dt'Ti-r^laiit  wiu  f1ie 
auttuir  nm)  licDiKi*!-'^  "^  "■>  (""'irt'  <irii- 
mmio  rcpreseitltilimi  ur  PiitcrUinmctil, 
wilii  reiip*cl  lu  part  of  which,  h  (tmnll 
{icc«««ary,  viz..  tlm  miuit:,  lie  employed 
lli«  plaiiitifT  iipim  t1if  ttrma  »et  out  in 
lite  jilfA,  —  tlint,  in  cioTiRidvrnlioii  uf 
ccrtAin  rc-wnrd  paii)  by  itie  dcfendnnt 
to  lliu  jituiiiliff,  the  niuiic  bhotiUl  b<>- 
cmiii.'  pitrl  fil'  tnK'li  cInLfiiHlLi;  ]iieci'  im 
deii^tied  and  adnptci)  for  repiTn.'ntn- 
tian  hy  ttie  ibfrnilnnt,  ami  thnt  tlii?  i\e.- 
ffiKlnnl  slioiilii  Imvo  llii'  miU*  lilMTiy  -if 
repH'senltrf);  mid  performing,  niiil  (aiiit- 
in)[  and  pvrmitlJnK  In  be  rcprcBPtiled 
Knd  periDrnied.  the  sniil  mii)«icftl  cum- 
poaition  wicii  Ihe  oiiiJ  draiiinttc  piece, 
and  an  an  Acceuory  thereto,  and  at 
part  tliereoC  1  am  at  opiiiinn  t)iKt  tlio 
musii!  Bu  cninpuRi'd  hy  the  rlireccinn  and 
under  the  suiwriutL-uileiicv  of  tlte  de- 


fendant, and  tu  part  uf  tlie  general  pla| 
of  the  spectavle.  miiat.  ai  between  bitn 
and  tine  pLalntilf.  become  the  property 
of  the  dcfendanl ;  and  liiai,  cona^ 
qiiently,  tlie-  dereiidatit  liiu  riolaied  M| 
n^ht  iif  the  plaintift  in  causinK  ■>  tn  M 
i\'prc»enlcd  in  the  manner  ullegpd, 
Onu  caniint  but  [H'rmve.  that,  if  tba 
plaintiff  were  right  in  hi«  coiiictitioq 
the  labor  and  ikill  and  capital  li«<towed' 
by  the  defendant  xipun  the  prepnratian 
of  the  cnKrlfivt^iiicnt  nii^lti  all  bo 
thrown  away,  and  the  entire  otgecl  of 
it  friisimled.  and  the  (ipe<>u1ntioti  dc- 
fi-iLtiii,  by  any  o»e  coiuributur  with- 
drawing  hi*  portion.  A»  between  titese 
pnrlii'M,  ntid  under  the  circiiniaunees, 
it  sei'ins  to  me  very  L'lt^rly  that  t\ia 
tniifliiail  (.'iiiniMtsitiiin  in  iiuonllim  be- 
came tlie  property  uf  tUe  itefeailnnl, 
and  that  ihe  pbitntifT  never  wh»  within 
the  Inniniitpe  of  the  «ttitule  th«  owner 
or  proprielor  thereof."     Ibid.  279,  mm. 
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(lition  that  the   music   should  be  the  property   of  his   em- 
ployer. 

Wallenstoin  t.  Herbert  Criticised.  —  The  (loctrilie  of  Hilttf)n  v. 

KcAii  was  misunderstood  and  misapplied  by  t)ie  Qiiceirn  Bench 
in  ilie  following  case  of  Wallensteiu  v,  Herbert.^  The  govern- 
ing priuciple  was  the  same  in  both  cafteH;  but  the  controlling 
ftcTs  were  so  vitally  dill'cront  that  the  decisioriH  cuuld  not 
riglilly  Uc  alike,  it  a[tE>carcd  in  evidence  that  MatUvewa,  the 
mainger  of  St.  Jamctt's  Theatre,  in  London,  had  employed 
Walleiistein  to  furnish  mun'm  for  that  theatre.  The  latter 
ro^ed  aud  paid  the  musicians,  supplied  the  instruments  and 
nmpositions,  and  conducted  the  orchestra.  Besides  playing 
pnenl  orchestral  music  for  the  theatre,  it  was  his  duty  to 
proride  ineideutal  music  for  dramas,  when  necessary  ;  and  such 
mnsiflhe  might  eitherselect  or  compose.  In  performance  of  this 
duty,  lie  composed  inciileiiial  music  for  Lady  Audley's  Secret, 
a  drama  brought  out  by  Matthews,  but  of  which  the  latter  was 
in  no  sense  the  author,  and  at  that  time  was  not  even  the 
uvuer.  In  composing  the  music,  the  plaintiff  had  received 
no  assistance  from  the  manager,  and  had  himscH'  found  tlie 
)ai)er  on  which  the  music  waa  written  and  employed  a  {terson 
to  copy  the  various  orchestral  parts  from  the  original  score, 
^n^ese  |>arts  the  composer  kept  in  his  own  possession  ;  nor  did 
the  theatre  have  a  library  of  music.  When  the  engagement 
between  Matthews  and  Wallenstein  Iiad  ended,  the  former 
obtained  from  the  latter  a  duplicate  copy  of  the  music,  with 
pcrminsion  to  use  it  "on  a  provincial  tour.**  Afterward,  when 
defendant,  A(ias  Herbeit,  had  succeeded  Matllicws  in  the 

^"iigt'mentof  St  James's  Theatre,  and  Wallenstein  bad  ceased 
•*!  U  the  musical  director,  she  obtained  permission  from  Mat- 
tl«*8  to  represent  Lady  Andley's  .Secret,  of  which  play  ho  was 
"•""■  the  owner,  and  received  frum  him  the  duplicate  copy  of 
"'•i  luusic  which  Wallenstein  had  made  for  him.  The  original 
•^"re  was  still  in  the  possession  of  the  composer,  who  had  given 
"Q  consent  either  to  Matthews  or  tfl  Miss  ticrbert  to  use  the 
^"Jfiit:  ill  London. 

TjiB  court,  without  deciding  in  whom  the  copyright  vestedt 
''^M  tlmt  the  controlling  facts  in  this  case  were  nut  dilTerent 

1  16  L.  T.  M.  i.  S64,  on  ap.  10  Id.  46S. 
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from  tbofto  in  Hatton  v.  Kean ;  tliat  the  music  became  en 
iufle[>ai'tilile  ]>art  of  ilie  drama,  and  was  not  an  independent 
compomtiun  ;  that  Matthews,  by  virtue  of  the  contract  of 
employment,  had  acquired  an  unlimited  right  to  use  the  music ; 
and  that  the  defendant,  as  tlie  licenfteo  of  MatthevR,  was  also 
entitled  to  use  it. 

This  decision  was  avowedly  based  on  the  authority  of  flatton 
V.  Kean.  But  the  diffei-oncc  between  the  governing  facts  iu  the 
two  cases  is  vital.  Tlie  only  ground,  as  has  been  seen,  on  which 
the  decision  in  Hatton  v.  Kean  can  he  sustained,  is  that  the 
music  was  composed  under  an  agreement  that  it  sliould  be  the 
pi-operty  of  ilie  employer ;  and  this  is  the  princifde  by  wliicli 
the  judgment  in  Wnllenstein  v.  Hc3-I>crt  is  to  be  tested.  It  was 
not  seriously  claimed  that  Matthews  was  the  outlior  of  the 
music;  and  the  judgment  of  the  court  cannot  be  defended  on 
the  ground  that  the  music  became  an  inseparable  part  of  the 
play,  and  could  have  no  iudcpcndcnt  existence.  Music  and 
literature  cannot  be  so  closely  blended  but  tliat  the  former  may 
exist  and  have  a  value  inde[>endently  of  the  latter.  In  Hatton 
V.  Kc&n,  the  plaintifTwas  not  in  the  regular  and  general  em- 
ploymeut  of  the  defendant,  but  had  been  expressly  engaged  to 
compose  certain  music ;  and  tboro  was  a  special  agreement,  as 
the  court  found,  that  the  property  tlieiein  should  lielong  to  (he 
defendant.  In  Wallenstcin  v.  Herbert,  the  plaintiff  had  written 
the  music  in  the  discbarge  of  his  ordinary  duties,  nnd  lliere  was 
no  distinct  agreement  as  to  whose  property  it  should  l>e.  It  ta 
conceded  that  it  miglit  have  become  the  absolute  property  of 
the  employer  by  nn  implied  agreement,  or  a  mutual  under- 
standing to  that  cflcct,  created  by  the  terms  and  conditions  of 
tho  general  employment,  and  without  the  necessity  of  an  ex- 
press or  a  special  agreement.  But  such  implied  agreement  or 
mutual  understanding  is  not  necessarily  created  by  the  mere 
circumstance  of  employment;  and  the  facts  established  by  tlie 
evidence  in  this  case  do  not  support  tho  conclusion  that  there 
was  any  agreement  or  understanding  between  tJie  parties  that 
the  nmttic  shouEd  become  the  pro[verty  of  the  manager.  Mr. 
Justice  Slice  said  that  it  was  **  incumbent  upon  the  ploiutifT  to 
show  that  he  retained  an  independent  right  to  the  music**  ^ 

1  IB  L.  T.  a.  3.  4W. 
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Out  tlie  property  woa  in  tlio  person  who  created  it,  until  he 
conRCuted  to  part  with  it;  and  it  waa  for  Matthews  to  bIiow  that 
siicli  consent  had  been  given. 

Walleustcia  had  ogi'ccd  to  play  the  usual  orchestral  uusio 
for  the  tlieatre,  and  also  such  music  as  miglit  be  specially 
required  in  the  production  of  any  drama.  He  was  not  bound 
to  compose  the  latter,  hut  was  at  liberty  to  make  selections  for 
that  pui-pose.  The  theatre  owned  uu  musical  cou]|)osition8, 
Di»i, it  appears,  paid  no  money  for  the  purchase  of  any.  Those 
sbicli  were  not  original  were  bouglit  by  Wallenatuin,  and  it 
apl^rs  were  kept  by  him  as  his  own  property ;  aud  uo  interest 
in  tlieir  ownership  was  claimed  by  the  theatre.  It  was  the 
]>Ujin^  of  the  muaic  and  tlie  use  of  the  couipositionH,  not  tlie 
projicrty  iu  them,  for  which  the  manager  contracted  and  paid  ; 
aiiii,  when  Wallenstein  had  played  the  required  music,  he  had 
pcrronued  his  part  of  the  contract.  If  Wailcustciii  hud  bought 
iel«ctioas  for,  or  paid  another  composer  to  write,  the  incidental 
munic  for  Lady  Andley's  Secret,  it  would  linrdly  hare  been 
contended  that  tlie  manager  had  nny  rightful  claim  to  the 
proverty  in  such  music.  Yet  the  principle  is  the  HaniR  whether 
Walleiutein  composed  or  selected  the  music.  The  manager 
acquired  by  the  contract  of  employment  no  more  properly  in 
tto  music  composed  by  Wallenstein  than  in  that  bought  by 
liim;  Biid  he  had  no  better  title  to  either  than  to  tho  instro- 
roeiiU  with  which  the  music  was  played.  Wallenstein  was 
twiiiKi  to  furnish  music  for  the  drama,  and  MallhewH  wa.s  cnti- 
iKtl  to  the  use  of  it  wliilo  the  former  was  in  his  employment, 
"it  tlie  property  remained  in  the  composer. 

^o^  did  Matthews,  as  the  court  held,  acquire  the  unlimited 
"slit  to  use  the  music.  While  the  engagement  lasted,  the  con- 
ductor was  bound  to  supply  the  necessary  music  for  the  theatre, 
'D^  the  manager  was  entitled  to  the  use  uf  his  curapositiuns. 
''''t.  when  the  former  ceased  to  be  employed,  the  latter  had  no 
^th  claim  to  the  use  of  his  music  than  to  his  services  aa 
*^(luclor. 

Tht  controlling  principle  in  this  case  is  the  same  as  in  Bou- 
*"cault  V,  Fox,'  where  it  appeared  that  the  plaintiff  had  l)een 


1  6  BUlchr.  87.     Set  pott,  p.  257. 
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employed  to  write  a  play  under  an  agreement  that  it  should  be 
performed  at  a  certain  theatre  na  long  oa  it  would  rnn.  Tlic 
Circnit  Court  of  the  United  States  soundly  construed  the  law 
to  the  effect,  that,  while  the  manager  of  the  theatre  might  be 
entitled  to  tlie  u»cof  tlie  play  for  the  time  contemplated  in  the 
agreement,  he  liad  no  cloira  to  its  use  beyond  that  time,  and  no 
interest  in  tlie  property  in  tlio  play,  for  the  reason  that  thero 
was  no  agreement,  express  or  implied,  to  that  efTect.'  ^^ 

Work*  of  Art  In  Great  Brftaln. —  By  the  7  Geo.  III.  c.  S8,  CO™ 
right  IB  secured  to  any  pcreoti  "  who  shall  invent  or  design, 
eiigrare,  ctcli,  or  work,  ...  or  from  his  own  work,  design, 
or  iuvention  shall  cause  or  procure  to  he  deuigned,  engraved, 
etched,  or  worked,"  prints,  engravings,  Ac'  Where  a  person 
had  designed  a  map,  and  furnished  the  materials  for  preparing 
it,  but  had  employed  another  to  make  the  drawing,  (he  former 
VB8  held  to  be  the  author  within  the  meaning  of  the  statute;^ 


I  III  bannoiiy  willi  this  (tiictrinc  are 
Koberls  v.  Myers,  lit  -Montlily  Ijiw 
Reporter,  :5ytt;  Shepherd  r.  (.'fliiqiii.-»t, 
17  C.  11.  427  ;  Ury  v.  Kmley,  Uw 
Kt-p.  tl  C.  P.  523. 

*J  Tlie  liiiiKUii^e  of  the  A intrifiiii 
itRtule  of  \W2  nut  tmiilvr:  ^  U.  S. 
St.  at  h.  171.  Svc  liinns  v.  Woodruff, 
4  Wwh.  C.  C.  4b. 

3  SunnartI  r.  lUrrison,  24  L.  T. 
K.  B.  670.  "Tiitn,"  Mi  J  Vke-Cliari- 
cvllor  Uncoil,  "m  to  wlietlier  the  Ae- 
■ign  or  iuri-niinii  is  t>Mt  uf  iIil-  [ilniiilitT 
or  Dot  in  n  Eucrc  mnlter  uf  cliBmcivr. 
Mr.  Concinen  Iiae  been  cxmnincl.  H« 
h»a  pmred  ilial  it  ii  Itie  design  or  [ho 
plRintUT;  tliAt  llie  pUintiff  tirnuglit  to 
llim  hia  taaah  iketcli  or  ilrnft,  n  drAW- 
log  uf  lilt'  miirie  size  n»  lliu  «lone  u)iun 
wliiub  it  WHS  to  \ie  cngnivcd.  potiiiittg 
out,  at  Mr.  Cuticanen  hnd  tnld,  '  A 
rough  iltetcti  ni"  the  fort*  nad  town  to 
give  mv  itn  iileii;  tie  riimislivd  m« 
■Ito  with  a  Inrze  Prcnch  niRp,  iind 
■ome  niap<«  pi)l>IUIiv>I  Iti  tlie  TlriK^s 
jLnA  IMly  'lVl«>|{r]iph :  he  guvo  ins 
DOtiee  «t*n  J'lilf  of  the  (•arthworka 
llut  uunr  lunik-,  and  pToiluocd,  bpniili'*, 
t  pictun*  ptitii«tii-i)  III  tlip  IlliiKtrai(.-d 
Lonilun  Nt'»».'  Tlml  the  [klninliff  vnn- 
not  draw  hinuclf  la  &  uiiitt 


iinim|>nrliint  if  he  Imib  CBiwod  oth*T 
ponons  to  draw  for  him.  ile  in<mit« 
the  aultjvct  of  the  dciign  Ueyood  all 
qm-«tiiin.  He  pro^erilivs  llie  |>ra|Mir- 
lions  nnd  the  contctitt  uf  thf  deKt{i:n ; 
he  fumislies  «  part  of  the  material* 
from  which  the  drawinir  has  In  be 
made  in  ih«  Ant  in«ianc«,  and  after- 
wards collecia  daily  fr<Hn  the  proper 
flourccs,  and  even  if  if  \to  noceasai^  lo 
ny  ao,  fimm  nfftuial  Miurcps,  tlie  de- 
crees, thv  rv']<orts,  IIh*  hulletina,  and 
nccoiitito  ci.KilnitH-d  in  the  ni'WRpap^-r* 
of  the  difTerent  phaM*a  of  tlie  war,  attd 
ettpccially  of  the  placet  in  which  rartb- 
work«  are  thrown  up.  Thoe  ho  cooi- 
DiuniciLies  to  tha  nun  whom  \t0  lia* 
employed  to  make  a  drawing  for  him. 
N'dt  Itnvin);  the  skill  to  do  it  himself, 
liu  slnmU  by,  anrj,  as  Mr.  Ctuicanm 
says,  come*  to  him  riaily  with  mats- 
rials  fmm  which  the  lithograph  U  to 
hv  ruinpIM.  Can  there  tie  any  thing 
more  plainly  within  the  wurtls  nf  the 
a<:t  uf  Parliament  than  that  Mr.  Stan- 
nard  did  hinikclf  invent,  that  he  did 
procure  another  pt^rvon  to  dMtgn  and 
draw  fur  him,  and  do  tliat  whWh  be 
himRolf  cuiitd  not  do!"  Ibid.  672. 
.Sfv  also  Slnnnard  v.  Lee,  SS  L.  T.  te.  a. 


holly    300,  on  ap.  Law  Rep.  Q  Ch.  S46. 
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So  copjriglit  is  given  to  any  person  "  who  sliall  moke  or 
cause  to  be  made/*  &  work  of  scnlpturc.^ 

The  25  ife  26  Vict.  c.  68,  a.  1,  provides  that,  when  any 
painting,  drawing,  or  the  negative  of  any  photograph.  **  siiall 
be  mide  or  executed  for  or  on  behalf  of  any  other  person" 
than  the  author,  the  copyright  Hhall  not  be  acquired  by  such 
person,  nor  shall  it  be  kept  by  the  nuthor,  except  by  an  agree- 
ment in  wnting,  signed  by  him  who  relinquisltcs  the  copyright. 
^Tl^c  effect  of  this  provision  must  be  that,  wbeu  no  such  agree- 
ment is  niBdc,  the  copyright  is  not  secured  to  any  person. 
Bmplorar  may  Secure  Copyright  in  United  StatM.  —  In  this 
wrantry,  the  doctrine  that  a  person  may  secure  copyright  for  a 
work  vhich  he  has  employed  another  to  write,  though  opposed 
bj  tiro  decisions,^  is  supported  by  the  weight  of  judicial 
Mthority.*  In  Little  p.  Gould,*  it  appeared  that  a  rei>orter 
had  been  employed  and  paid  a  salary  by  the  State  of  New 
York  to  prepare  reports  of  decisions  under  a  law  that  the 
copyright  therein  should  be  the  property  of  the  State.     Tho 

»COfijrigltt  was  entered  In  the  name  of  the  Stcretary  of  State, 
"in  trust  for  the  State  of  New  York  ;  *'  and  its  validity  was 
xuUluod,  although  no  formal  assignment  had  been  made  by 
tiieauilior.  The  State  became  the  owner  of  the  manuscript  l>y 
tTirtuc  of  having  employed  and  paid  the  reporter,  and,  as  such 
WDer,  was  entitled  to  secure  tlic  statutory  copyright.*  And 
w  ill  Lawrence  v.  Dana,  wJiero  it  appeared  that  the  com- 
'  61  Geo.  III.  c.  BG,  1. 1.  State,  and  that  it  was  competent  for 

'1'^npDDt  I).  Fowie,  3  Woodb.  A  ilini  offlctr  to  take  out  the  copyright 
"•^.M.  Alwill  e.  Ferrett.  "J  Blatclif.  in  pureiiMrKe  of  the  |>rovi»i»JiiB  of  the 
>*■  Btiin*  B.  Wtwdriiff.  4  Wa»h.  O.  C.  act  of  Cuiinreas  of  18ai.  secMirlng  to 
f^  ««i  (k-ciiUs)  uiKhrrn  tiieciil  statute,  the  Stale  tlie  exulimivo  ri^hc  uf  pro- 
B«o«ie,  p  ioi,  note  2  privtamliiji  in  the  wijrk      TIti-  reporter 

'Little  V.  Uoultl,  2  Blatchf.  165,  iiiuil  l>o  Oitiiicd  to  liave  acx-epieil  tlie 
"'i  Heine  p.  Appleion,  4  Blatchf.  terms  and  uDiKJitions  of  the  acu  of  the 
^'^'<  UiwTMce  ti.  Duia.  '2  Am.  L.  T.  legi^aiure  of  April  11,  ]S4i^,  Ait<l  April 
^».  i.m.  8ffO  alto  Keene  v.  Wheat-  0.  1H50,  tlie  efTet-l  t>f  wliiuti  vtna  to  vest 
•T.  9  Aw.  Law  R*^,  83;  Common-  the  ititepest  in  the  Slate,  he  receiving 
***Uh  r.  Dtallrer,  3  Fhiia.  (Pa.)  SI ;  a  cornpentatiun  for  lii«  Inburt*  by  way 
"***"'!  Ca«,  7  Op.  Alty-Gen.  666.  of  Etinual  Balar}-."  -2  BUtch.  3(16. 
'  ^"jn.  Mr.  Justice  Conklinit  thought  that 

"I  am  of  opininn."  oalil  Nelaon,    the  r^latinm  between  t)M>  reporter  and 
*'•  "lliU  the  inierv*!  of  the  reporter     llieStAlo  mi^chl  liu  reiianli't)  as  crral* 
"  «U  tUnl  volume  of  hit  Iteports.  as     ing  "  an   a»si^miicnt   by   operaliuti   uf 
n  tiuhur.  pamJ  lo  Uw  Secretary  of    law."    Ihid.  188. 
^f.  in  tnut  for  the  beneSt  of  tin 
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plainant  had  gratuitously  prepared  notes  for  two  editions  of 
Wlieatoii's  Elements  of  liiteniatinnal  Law,  with  the  under- 
Btatiding  that  the  property  therein,  ae  far  as  those  two  editions 
were  concerned,  siiould  belong  to  Mrs.  Wlieaton,  the  court  held 
that  such  property  vested  iu  her,  as  the  work  was  done  and 
delivered,  without  the  necessity  of  a  formal  assignment, 
and  that  she  was  a  proper  ]>er8on  to  take  out  the  statutory 
copyright.  Hero  the  coniplHiiiatit,  though  receiving  nothing 
for  his  services,  was  iu  the  jiosition  of  an  author  employed, 
and  Mrs,  Wheaton  in  that  of  an  employer.  By  virtue  of  such 
relation,  she  became  Ute  owner  of  the  proj)erty  in  the  maim' 
script  notes  to  the  extent  of  the  gift,  aud  was  entitled  to  secure 
the  statutory  copyright  for  tJie  protection  of  such  property.^ 


1  2  Am.  L.  T.  K.  k.  8.  402.    Mr. 

Juiiico  CLifTord  iaid:  "Altliuu^li  t1i« 
services  vvrv  ^atuLtout,  ttic  coniribu- 
Uon»  of  the  coin[ilAiuKiic  became  the 
pn);Rtrly  of  tlie  (irDpHetor  oT  tKc  bnolc, 
ju  ilio  H'urk  wii.'<  dane,  juAt  a»  etffclii- 
all;  as  lUvy  wuitlil  if  the  coiitpliiiitHul 
hwl  been  paid  daily  nn  Hv^rvitl  pric-e 
tor  Ilia  liilior.  Ue  fn\ti  tlie  canthtiu- 
tiuiis  tu  lliK  |)ruprii}tor  for  thnsit  Iwo 
edttioiia  of  tlie  vrnrk,  and  the  title  tu 
tilt;  Miiu-  VL'Btvd  in  the  proprieLor,  as 
tl)e  work  wnri  dune,  t<i  tUv  exleiiL  of 
the  gttt,  and  >tj1*jcct  tu  tin-  tru«t  iu 
furor  ot  tlie  dtmor,  as  newssnrily  in- 
plied  ity  tlie  i«riiis  q(  the  arrangemeni. 
Delivery  was  matie  as  the  wurk  was 
don*},  Hi^d  the  proprietor  of  the  biiuk 
needed  no  other  niuniment  at  till*-  ihuii 
wliat  was  ni-qiiired  wlivii  tlm  iijtrvv- 
nicnt  waa  executed.  VMk'd  us  the 
titk'  and  propt-rty  of  the  f.-oniriljutiuns 
were  in  Mr«.  Wheiiton,  ilio  wodM  not 
acquire  any  thing  liy  an  a«sigiiiitL'ni 
from  ttu*  cJiiil rill u tor,  at  hi.'  luid  nuither 
the  immoliiite  litl«  to  thovntitriiuilirins 
nor  any  inolioutc  right  of  fupyright  iu 
tliDoe  e<!iti(in».  He  could  not  aMij^ 
any  tliiiiK.  h»'aii«e  he  owned  notliing 
inpnr*t%U,  as  lliv  title  to  his  uonlrihu 
Uon«,  UEid  the  iiivliuato  right  of  uupy- 
right  fur  lliuse  editions,  iiad  U'oonie 
ve»li'd  in  Mrs.  \Vht>aton  as  praprietur 
ot  tlie  l>otik.  Guitli'd  liy  these  views, 
the  court  is  of  the  opinion  that  none  (if 
the  autlturitics  cited  by  tlien-epuudeuta 


to  ahnw  that  a  written  ani^menl  trma 
Uie  complairuDt  to  Mrs.  Wlieaton  vai 
n«c«siar>'  have  any  proper  applica- 
tion to  tlie  question  under  coni^tdefa- 
til)!),  ItetininM*  the  coinplainanl  nev^r 
airqiilnrd  miy  right  tu  demand  ■  cttpy- 
rj^lit  in  liis  cutarihuliuits  tu  tliow  two 
editions,  but  the  con  Iri  tut  ions  a»  tliej 
were  made  and  i»im|KHed,  or  put  in 
form,  Ifecame  vested  iii  Uie  pruprietor." 
"...  l.ilerary  pmperly,  even  wheo 
H'curtrd  by  tiipyrijchl,  differi  in  many 
aspects  from  property  in  persnual  chat- 
tels, and  the  tenure  of  llie  property  ia 
governed  by  somewhat  didcrent  mlea; 
but  tLe  difTerence  to  tlie  nature  and 
tenure  of  the  property  ts  much  );n>at«r 
before  copyritjlit  is  taken  nui,  and 
wliilc  the  riglit  to  that  prutcclioo  for 
Uie  sunie  rvinuiits  entirely  iiiclwatc. 
Title  to  the  nutvs  ur  iinprorenienu 
prepared  for  a  new  edition  of  a  book 
previously  copyrigtiled  may,  in  certain 
isisea,  be-  auquircij  by  tlie  proprietor  of 
a  buuk  from  an  employe,  by  virtue  «f 
the  ennlruL't  of  einpluynienl,  wiihuat 
any  wriilen  aitMguuient;  and,  wlten 
so  acquired,  the  tenure  of  the  pnifwrty 
depL-iidjt  u)>on  the  termit  of  the  contract, 
but  it  cnnnul  be  held  Iu  be  a  mere 
license  where,  as  id  this  case,  the  con- 
tract was  that  the  proprietor  of  tbo 
took  should  iitke  tlie  exclusive  right 
to  the  coiilributiunt  for  two  succesMv* 
cditiouM,  together  witb  Um  right  to 
eopyri){ht  the  same  fur  tlie  prot 
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Tlie  decisions  wliich  have  been  cited  on  this  subject  were 
rendered  liofore  (ho  Rtatute  now  in  force  was  passed.  As  has 
been  scou.  tliiu  act  expressly  empowers  the  ''proprietor"  of 
t  work  to  secure  copyright;'  and  tliere  can  be  no  reasonable 
doubt  that  an  employer  may  become  such  proprietor  by  virtue 
of  tlie  contract  of  employ  me  lit. 

Ho    Copyright  In    Work   of    Foreign   Author   Employed.  — ■  No 
person  can  secure  copyright  for  what  he  has  employed  a  for- 
«^oer  to  write,  unless  tlie  latter  be  a  resident  within  the 
■aueajiiiig  of  the  law.     For  the  statute  expressly  declares  that 
fchc  production  of  au  alien  author  shall  not  be  entitled  to  pro- 
jection. 

Zhnployer  not  Entitled  to  Copyright  by  Mere  Pact  of  Employ- 

xnent.  —  'riic  mere  fact  of  cmployuicut  does   not   make   the 
employer  the  absolute  owner  of  t)ie  literary  property  created 
Irtty  tlie  person  employed.     Where  there  is  no  agreement  or 
'implied  understanding  that  what  is  produced  shall  belong  to 
the  employer,  it  is  clear  that  the  latter  acquires  no  title  to  the 
■  copyright.     For  tlie  property  is  in  the  anthorf  unless  ho  has 
Consented  to  part  with  it.^    In  Uoucicault  v.  Fox,  it  ap|tcarod 
that  the  ptaintitf,  while  employed  as  an  actor  and  stage-mana- 
ger ftt  the  Winter  Garden  Theatre  in  Xcw  York,  of  which 
William  Sluart  was  owner,  had  written  the  Octoroon  under  an 
agreement  with  SluQi-t  that  it  should  be  performed  as  long  as  it 
would  run  at  that  theatre.    It  was  afterward  claimed  that  Stuart 
had  become  the  owner  of  the  play  by  virtue  of  such  employment. 


of  iht  property,  h  tlw  Inchmte  right 
uf  otpJTight  uniaeaikmAblv  pAMed  to 
Ihe  iinit>rietor  of  tho  book  by  the  turnc 
Brrmtigcinrnt-  Siicb  IdcIkmu  rif{lit  ii 
loctiwlilc  of  mny  olber  liuiilaltoa  thAn 
Ihil  prcsirrili'il  by  tht*  copyri)()it  nrt, 
totliat  the  proprielorof  tlwbook  neifs- 
urlly  look  out  the  copyright  in  llie 
ii)u«l  ftirm.  Ilcyond  controveny,  atie 
took  it  uut  by  the  content  of  the  com- 
plalnmut ;  and  ic  it  equally  cl«ar,  in 
Ihe  jitdgnMnt  of  the  court,  thnt  »hc 
laok  U  oai  for  Ibe  prDtet-tion  of  h«r 
mrn  pmjiert}'  in  Ihe  notes,  atul  in  trust 
Ibr  tht  i-HniplJiinaiit  when  her  property 
la  the  noiM  »buul<l  v«)ih>.  Armn^c- 
aitmu  of  the  kind,  11  is  believed,  arc 


frequenttf  made  between  the  proprie- 
toti  of  book*  and  cditon  employed  to 
prepare  notM  or  other  improremcnti 
to  encce««iri*  i>dil)irnsi  and  it  Ix  not 
pert-'eiri-d  tliat  there  is  any  legal  diffi- 
culty in  upholding  soch  a  contract 
whvre,  as  in  (hit  caie,  it  viutat4>«  Ibe 
rifilita  of  no  on*,  and  n  entirely  coa- 
»iii«nt  nith  the  public  riglit."  ii  Am. 
L.T.K.X.  8.  414,419. 

>  U.  S.  ItcT.  St.  s.  4%2. 

*  Biiliop  of  Ilerrford  v.  Grimn.  16 
8ira.  U>f);  Sbcplverd  c.  Conqueat.  17 
C.  B.  427;  U»i  r.  RuUey,  Uw  Kep. 
6  C.  i'.  Ji28;  Koberti  v.  Myvn.  18 
Klontldy  Law  Iteporier,  8W;  Boud- 
cault  v.  Fox,  6  Blaichf.  87. 
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But  the  court  properly  licid  tlmt  lie  had  acquired  no  propertj 
in  tlie  piece,  for  the  reason  that  there  was  no  npreemenl,  and 
iiotliiii;;  in  the  uircutuHlauceH  of  the  ease,  to  create  au  imphcd 
understanding  to  that  effccU^ 

Copyright  Vesta  in  Employer  only  by  Agreement.  —  To  Teat  tlie 
employer  with  tlie  literary  property  and  a  right  to  secure  the 
copyright,  there  must  We  an  agreement  that  he*  and  not 
the  person  employed,  is  to  be  the  owner  ol"  the  work  produced. 
But  such  ngrecment  need  not  be  express.  It  may  be  implied 
rroin  the  Icrnia  and  conditions  of  tlie  employment.^  A  mutual 
tuiderstanding  to  tlmt  cfTect  may  be  created  by  the  relations  of 


I  6UUtchf.  S7.  "Ournext  inquiry," 
■Ail]  Mr.JiMtiire  i^hipmaii, "in  —  wMHllie 
litomry  pruiicrl>'  '"  l'">  c<im[»o^itit>», 
■tid  the  exclusive  riglit  Ut  its  rejirvecn- 
tntion.  in  Ihe  plRintilt'^  Tlie  quL-aiiniiB, 
unilcr  tliia  lieaO,  relmto  to  che  benring, 
on  the  pUiniifl'ii  ilik,  of  tlte  fAct.  tliAC 
he  wrote  the  drama  while  in  the  em- 
piny  af  Stuart  an<l  for  hirv,  and  also 
to  t))ti  |iri>iif  rjT  hiH  cofiyri^lit.  It  I* 
proper  hvro  Ici  rvverl  (n  ilic  RKn-i'rnciil 
nn(l«r  wliich  lliii  pUij*  wh«  produced 
by  tlift  aiitlmr.  Tfiai  agrwraenl  wim. 
that  he  HSoultl  write  thia  play,  and 
perlmpa  nnine  nllier  [iUvk,  am)  tlmt  hv 
atiuiiL'i  cunlriliuK'  liia  »iiil  liis  wifc'ti 
acrrices  at  (lie  Winter  Garden  Theatre 
u  lonfi  at  the  playa  would  mti  there, 
and  receive  half  the  proflt»,  aa  a  coni- 
peniAilon.  Tlils  CAnuot  be  coiiiiruvd 
into  a  contnii.-t  ctHifemnK  iipcin  Stuart, 
or  any  one  eUe,  the  li'KHi  or  er(uilahlc 
tlUc  to  tliit  drama.  The  tilh-  tv  liter- 
ary property  ti  in  the  author  wbose 
ioteliect  lini  ifiren  birtli  to  the  Ihouftliu 
and  wrouglit  tltein  ititt>  ilie  contprMi- 
tion,  uuleM  he  hiui  irariiferred  that 
title,  hy  contriu^t,  tn  anoltier.  In  tlie 
preirnt uu)>e,  tioauclK^onlmt-litipruvvd. 
Tho  tiiuNt  timl  Cdulil  puaaihiy  be  aaid, 
in  regard  tn  tlie  rifilit  of  Sluurt,  (ir  hin 
trustee,  in  the  phiy,  ir,  Chjit  lliearmnKv- 
nient  eniUlvd  tliciii  c»  have  it  per- 
furmed  at  (he  Winter  Oarden  ai  long 
aa  it  would  nin-  Tiiero  it  not  tho 
ilighteHt  fuundaciou  upon  which  they, 
nr  eltlier  of  tlLeni,  can  refit  a  cliini  to 
tlio  literary  pnipurty  in  iUv  miiniiAtritil. 
Thai  properly  was  lu  thi.*  plAiiitiO',  Kut>- 


ject,  at  inoiit,  to  a  lieenic  or  privilege. 
In  fnTor  of  Stuart  and  Field*,  to  have 
Ilic  piece  perfrirnu-d  al  the  Winter 
Oanleii.  Whether  the  plaintifT  was 
{Cuilly  of  a  breach  of  that  part  of  Us 
RgrvtinicDt  which  bound  him  to  beitow 
Mi  own  and  his  wife'a  ■erricea.  wt 
need  not  Inquire  here.  Socb  a  brea^, 
if  proved,  if  »uld  nut  vest  the  proprie- 
tors of  lire  theatro  with  tliu  tiUe  tu 
the  (h'lonion. 

"  A  nmii'a  intellectttal  productiaoi 
am  pei.-u.|iArly  hia  own,  and  although 
they  may  hate  heen  brought  forth  by  the 
aiillior  while  in  (he  general  em[d(iyuiet)t 
ol  another,  yet  lie  will  not  he  deemed  to 
hare  parted  with  hia  right  and  iranv- 
ferred  it  to  Ids  employer,  unlew  a  valid 
agret>nieni  to  iliat  eftect  >•  adduced. 
Puhli«herfi.  wlien  Uicy  employ  auUton 
in  particular  litenry  enu-rpriaes,  of 
cuunte  aeicle,  in  llw  temia  of  Lheir  ooo- 
tracls,  thv  righia  of  eaeh  parly  and  lh« 
ownership  of  the  copyright.  Thi»  waa 
not  the  otae  of  writing  a  book  for  pub- 
lii-Htioii  and  general  utrculaUoo.  The 
play  was  to  be  produced,  ao  far  aa 
Stuart  and  Fielda  were  contvrned,  (or 
H  Niii-ciil  |iur|>o*e.  which  *»a  that  tbe 
play  ohould  be  brought  •>iil  by  the 
pliiiiitifT  at  the  Winer  Ganlen,  and  be 
5N>r1'iirin4>d  m  long  aa  it  wuuhl  ruo- 
Tiieconiracl  cannot,  hy  the  innit  hh- 
eral  con«imction,  be  expanded  Iwyond 
thia.  Under  the*e  circunuuaucea,  tba 
plaintid  waa  eniitltd  to  iht  copyriglit 
which  he  dbtained."     Ibid.  U6. 

'•>  Sweet  u.  Beuoing,  IS  C.  B.  41 
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tke  pirtiee,  and  the  circumstances  attending  the  agreement. 
But  Ibe  ciupluyer  caniiut  bo  considered  aa  ihe  owner  of  w!mt  ia 
vriUcn  hy  an  author  independently  of  the  duties  for  wliich  tlie 
Utter  ia  employed  and  paid.  Thus,  as  in  Bouclcanlt  v.  Pok,  a 
manager  ha^  no  property  in  a  play  written  by  a  j)cr8on  whom 
be  baa  employed  as  an  actor.  So  statutes,  judicial  decisions, 
poMic  documents,  official  reports,  and  productions  whicli  are 
tlie  direct  results  of  official  labors,  may  naturally  become  the 
pcDperty  of  the  government  wliicli  pays  for  hucIi  Rcrviceg.  But 
tlic  government  oau  have  no  rightful  claim  to  the  literary 
property  in  a  work  produced  by  an  officer  independently  of  his 
official  duties. 

A  case  might  arise  wherein  a  writer  follows  so  closely  the 
directions  given  by  his  employer  that  the  creation  of  the 
vork  may  l>e  due  to  the  mind  of  the  latter,  and  he  may  [)rop- 
wIt  lie  regarded  as  the  author.  But  the  employer  cannot  be 
wn&idered  the  author  when  he  "  merely  anggests  the  subject, 
ud  has  no  share  in  the  design  or  execution  of  the  work,  the 
thole  of  which,  so  far  as  any  character  of  originality  belongs 
toil,  flow,s  from  the  mind  of  the  ijcraon  employed."  ' 

Cyolopwdtas  ana  Periodical*  in  Uuited  SUtes.  —  In  the  United 
StatfiB,  there  i»  no  K|>ecial  stalntfiry  pruvi»iuii  cuncerniiig  the 
A[iyright  in  articles  first  published  in  cyclopEedias,  magazines, 
wJ  other  periodicals.  Tlie  ownership  of  the  property  in 
tbwe  cases  ih  governed  by  the  same  principles  that  apply  in  the 
(^  of  books  in  general.  An  nuLhor  may  be  employed  to 
pri^farc  an  ai-ticle  for  a  publication  of  this  kind  on  condition, 
titber  that  the  publisher  is  to  be  the  absolute  owner  of  the 
co(jyngiit,  or  that  he  is  simply  to  have  the  right  of  using  the 
artidein  the  special  work  for  which  it  was  prepared.  The  re- 
Bj'cctive  rights  of  the  parties  will  be  determined  by  their  agree- 
'■Kdt,  which,  if  not  express,  may  Ijc  implied  from  the  tcrins 
Ud  conditions  of  the  employment  and  the  attending  circum- 
*lAiiceft,  Where  an  author  is  cxpi-essly  employed  to  write  such 
•rticlt-B,  and,  especially  if  he  be  regularly  employed  and  paid  a 
■*l*ry,  tlieae  circumstances,  in  the  absence  of  an  express  agree- 
°*f'i^  will  go  far  toward  supporting,  and  iu  some  cases  will  be 

'  Jcnii,  C.  J.,  Sbephenl  v,  Conqunl,   17   C.  B.  44S.     See  alto  Levi  v. 
*•«%.  Uw  Kep.  6  C.  P.  623. 
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enough  to  eatabliBh,  an  implied  agreement  tliat  the  publisher  is 
to  he  ihc  absolute  owner  of  the  copyright.'  But  when  a  writer 
who  is  not  specially  employed  for  tliat  purpose  cootributes  au 
article  to  a  cyclopsdia,  magazine,  or  ottier  periodical.  Die  nat- 
ural pi-eauraption  would  be,  in  the  absence  of  an  express  egree- 
nieiit  or  circumstaiicea  to  the  contrary,  that  be  intended  to  give 
the  right  of  using  it  only  in  thai  special  publication  ;  and.  to 
establish  a  title  to  the  ojpyright,  it  would  l»e  for  the  publisher 
to  show  that  the  author  liad  consented  to  part  with  the  ali60- 
lute  copyright.'  If  the  publisher  has  acquired  merely  the  rieht 
of  publication  in  a  special  work,  the  right  of  publishing  in  any 
oilier  form  continues  in  the  author.  But  the  author  would 
doubtless  be  barred  from  publishing  at  such  a  time  as  would 
defeat  the  advantages  for  which  the  publisher  had  paid. 

Copyright  fu  Parson  In  whose  IVuna  oDtered.  —  In  the  United 
States,  the  legal  copy riglit  will  vest  in  the  person  in  whose  name 
it  has  been  entered.  Whether  or  not  he  ia  the  lawful  owner 
will  depend  on  his  title  to  Ibc  work.  A  person  who  Is  not  llie 
author  or  owner  of  a  work  may  take  out  the  copyright  in  his  own 
name,  and  hold  it  in  trust  for  the  riglitful  owner.'    Thus,  wheu 

>  Sweet  ».  B<>nnin(;,  16  C.  B.  4S(I.  on  the  intention  of  the  p«rtiea, 

*  Rjith0[>  of  Hervford  v.  Oriflln,  IS  detcniiined  by  thenalurv  of  tliei 

Sim.  Mj.  aivut  nnJ  Uiv  atlcrxHiig  circutust* 

Aliirge  pfirl  of  the  Am«riciui  Cjxlo-         'Little  v.  (iould.  S    Itktchr.   166,' 

p»<U«waB  prepared  by  wrtteriregiilurly  862;  Pulte  p.  IJerliy.  6  Mcl.eui.  82S; 

employed,   and.   piiid    Mlarict.     They  Lcwrence  v.  DsnA,  2  Am.  L.   T.  K. 

worked  in  a  plnce  provided  by  Uie  pul>  k.  fl.  402.     In  Litde  e.  Gould,  Nelmm, 

lidherH,  wliout«08U)ipll<>d  booksor refer-  J.,  BAid :  "It  hus  been  arKoed  by  tlie 

eitc-e,al«tiunery,atid  nil  otlierLliiniEAne-  c-ouiuel  for   the   di^fend«iita,   llwt  Ui« 

ceuary  Ut  the  proseculitm  o(  tlie  work,  copyright  in  this  erne  is  Toid.  on  i\m 

No  wonU  piuvt-d  lielwi-«.'ii  thepuhliBlien  {[rounJ  that  uo  nulliurity  ia  givcu  by 

and  llie  writers  w  to  copyriKhl  in  the  the  net  of  ConirreM  of  1S8I  for  titkinf 

Article!! ;  hut  there  waa  a  muluAl  un-  out  the  copyright  in  Uie  name  of  a 

deratandiog  that  thU  was  to  belong  to  truatetr,  for    tho    bcni-fit  uf    anotlier. 

the  pnblUhers.  TlierecaabeTiorea«>n>  But,  it  may  be  nnnwered,  thitt  there  ia 

able  doubt  that  they  botiame  the  abso-  nothin^t  >n  tliv  act  forbidduig  it.    The 

lute  ownera  of  the  copyright  in  tiK- ar-  party    lu    vrhum    the    aMignoieiit    b 

ticlea   written     under     thet*    circum-  made,  wliether  for  the  beneflt  of  an- 

KiAiices.      Oo   th«  other  tuind,  tnany  other  or  ncti,  holds  the  legal  interest  la 

inijioriant     articlea    were   written    by  tiie   work  aa   aMifcnee   of  Uie   author, 

iwrsiin*  who  wvre  nut   tbiis  rt-)rularly  aiul  coiitea   thi.'refiire  withlo   th«  t«rj 

erapluyod,  but  had  K'Cii   Hi)Oi!ia|]y  vii-  wnnlii  nf  cla>  law  i-ittitting  him  to  the 

gaged  to  pnrparv  ci-rtain   articles  fur  vopyritcht       Whether  a   thin)   pervoa 

tliv  cyclopndia.     Wheitivr  tliv  uti^o-  Iwo  an  e<]'iitabl«  interfst  in  the  work, 

lute  property    in  tiicb    cintlrihuiions  diTivccl  flrom    the  authtir  or  bom  the 

Tested  in  the  publlahers  would  depend  legal    aaaignment,  ia   a   question 
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an  article  has  first  been  puMisticd  in  a  cyclopedia,  magazine, 
or  any  oilier  piililication,  the  legal  title  to  the  copyright,  if 
taken  out  in  the  name  of  the  publislier,  will  vest  in  hitn.  But 
it  mar  l>c  the  property  of  the  author,  aiiiJ  held  in  trust  for  him. 
AnJ  the  same  is  true  when  tlie  copyright  of  a  book  which 
belorip*  to  the  author  is  entered  in  ihe  name  of  the  publisher. 
In  BHch  case,  a  court  of  equity,  if  called  up*Jii,  mny  decree  a 
tdusfer  of  the  copyright  to  be  made  to  the  owner.* 

Extension  for  Author  and  TamUy.  —  Besides  granting  COpVrigllt 
Id  Uie  author  or  owner  of  a  work,  and  the  essignco  of  such 
[■ereou,  for  twenty-eight  years,  the  existing  statute  of  the  United 
States  provides  that,  at  the  end  of  that  term,  the  author,  in- 
ventor, or  designer,  if  living,  or  Ins  widow  or  children  if  he  be 
dead,  may  secure  a  renewal  of  the  copyright  for  fourteen 
jrears.*  As  neither  the  owner  of  a  work  nor  an  assignee  is 
meotioned  in  this  section,  it  would  seem  that  the  copyright  for 
tliiitadditional  term  will  not  vest  ab  initio  in  such  pei"3on.°  But 
elsewlere  the  ground  is  taken,  that  when  lite  renewed  copyriglit 
liu  been  secured  by  the  author,  or  his  widow  or  children,  it 
Bif  be  transferred  to  an  assignee.*  If  the  copyright  gi-anted 
for  Ihe  original  term  is  invalid,  it  will  not  become  valid  by 
l*iiig  renewed  for  the  additional  terra  of  fourteen  years.^ 

iwm   tkiMC    pardeo,    in    reapetrt    tn  would  hnvo  ticcii  llie  aiitliitr,  and  llint 

*lrict  I  do  not  tee  tlwt  the  pabliv  In-  t)ie  c^ipyrifrht  woald  have  been  in  him, 

'»'*»t  w  pnlic/  IB  at  all  concerned,  alihnuxh  a  civtirt  of  fciuity  might  have 

Ttvcutin>«ill  take  care  of  thwie  cqui-  callc'il  »ii  him  to  irAndfcr  iha  cupyrixiit 

l*b)e  im«r«Ma.     The  l^pd  urignM)  of  to  Tem}>leninn."     13  L.  T.  M.  i.  Mf6. 
•^  Mlhw  »  cumpctent  lo  uke  out  the  «  II.  S.  Ht-T.  St.  s.  AQai. 

'^VTriglil, aiii)  (he  Seuretary  i>r  State  >  Pitr|K>nt   v.  Ftiwlo,  2   W»odh.   ft 

""■tlM  rrf[iirtltil  a«  •imuling  in  this  M.  41-45.     See  also  MnrziaU  t-.  Oiti- 

P*^ti<a,  uiuter  tht.-  act  of  Hr-  ligiahi-  bona,  Law  Uep.  9  Ch.  618. 
•^  of  April  D.  ISoO."    6  Hlalchf.  86(i.         *  See  poii.  p.  Xia. 

'  Uwrnce  r.  UnDA.  2  Am.  L.  T  R.  '  Wliealoa  t>.  Potert,  8  Tet.  691. 6W. 

^-■•402,    lu  the  Engliflh  tt^e  of  Haz-  where    the    Supreiue    Court    of    the 

"H  *■  T»mpteinnn.    where    it    was  a  Tniird  Statea  ruled  that  a  vali<l  i-opy. 

Vhlimi  »heiher  the   copyright    be-  riglfllfor  the  wcoinl  lerm  provided  hy 

lonpd  to  the  pUintiR  or  the  ilefen<l-  the  act  of  ITiiO  could  not  he  secured 

""•  Blaoltbum,  J.,  aaid ;   "I  do  not  w)»eri  the  copyriplit  for  the  flrBi  term 

'1*^  ta  nprew    a  decidi>i]   npinicm  ;  wn«  vnid.     See  alMi  Brooke  v.  Clarke, 

^^■rbnpttMioQ  i>  that  he  [llaztitl]  I  Uam.  &  Aid.  896. 
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CHAPTER  V. 
STATCTOBY  UEQUISITES  FOR  SECURING  COPVEIGHT., 

United  States. 

The  Bcvcra!  statutes  of  tlie  Ui»ited  States  hoTc  presci 
certain  tilings  to  be  done  ))j  a  person  seeking  to  ohtaiii  copy- 
rigliL;  but  thei-e  lian  l>eeu  Kuinc  diversity  of  opinion  as  to 
vhctlior  a  compllanco  witli  all  the  conditions  bo  imposed  is 
essential  to  a  complete  title. 

ReqnlsiteB  Presciib«d  by  Acts  of  1790  and  1802.  — The  act  of 

1T90'  provided  that  no  person  should  be  entitled  to  its  privileges 
unlei^she  should  deiwsit,  Ijefore  pulilication,  ft  printed  copy  of  the 
title  of  the  book  in  the  clerk's  office  of  the  district  court  of 
the  United  States  where  the  author  or  the  owner  resided  ; '  and 
declared  that  tlie  author  or  owner,  within  two  months  after 
making  such  deposit,  should  publish  a  copy  of  the  record 
thereof  in  one  or  more  newspapers,  for  four  weeks;*  mnd, 
within  six  months  after  publishing  the  book,  should  deliver 
a  copy  of  it  to  tlio  Secretary  of  State  of  the  United  States.* 
By  tlie  supplementary  act  of  1802,"  it  was  declared  that  every 
person,  "  before  he  slmll  be  entitled  to  the  benefit  of  the  act" 
of  1790  "shall,  in  addition  to  the  requisites  enjoined  in  the 
third  and  fourth  sections  of  said  act,"  cause  a  notice  of  tlic 
entry  of  copyright  to  be  printed  on  the  title-page,  or  the  page 
immediately  following,  of  a  book,  or  on  the  face  of  a  map, 
chart,  print,  or  engraving.* 

Dlffetenoe   of  Jodiolal   Opinion  aa  to  Meaning  of  Acta  of  1790 

and  1802.  —  Construing  these  two  statutes  together,  the  Su- 
preme Court  of  the  United  .State*  held,  in  Wlieaton  «.  Peters, 
that  a  performance  of  all  the  cuuditionH  preacrilied  by  Congress 


t  1  U.  8.  St.  at  L.  l». 
s  I.  8.  ■  1.  8. 


«.  4. 


*  2  17.  8.  St  at  L.  in. 

«  ■.  1. 
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ns  euential  to  valid  copyright.*  Two  of  the  jiid^s'  dis- 
wnted  rroiii  thia  judgment,  and  maintained  that  the  only 
Kquircmcnts  essential  to  complete  tlic  copyright  were  de|>08it 
of  tlie  title,  pursuant  to  the  statute  of  1790,  and  imprint  of 
tlie  notice  in  the  itook,  an  preaerilied  by  the  act  of  1802;  that 
the  jirovinions  concerning  the  pulilicatiou  of  the  record  in  a 
newspajifir,  and  the  delivery  of  a  copy  of  the  book  to  the  Sec- 
retary of  State,  were  merely  directory  ;  and  that  faihiro  to 
comiilr  willi  them  did  not  affect  the  validity  of  the  copyright. 
Tliiniiiiinion  was  hatted  on  the  ground  that  the  statute  of  1790 
Mpre»ly  enacted  that  no  person  sliould  be  entitled  to  copyright, 
ooless  he  should  deposit  a  printed  copy  of  the  title  before  pobli- 
cation,  but  iJiat  its  language  relating  to  the  other  two  retjuire- 
meuts  was  merely  directory,  and  not  mandatory;  and,  while 
tlie  net  of  1S02  had  added  a  conditi(m  whose  observance  watt 
Hscutial,  it  could  not  he  construed  as  changing  tlie  provisions 
in  the  earlier  statute,  to  which  it  was  merely  Bupplementary. 

Tliiii  view  of  the  act  of  1790  had  l)tH;n  tiken  by  the  Supreme 
Coart  of  Errors  of  Connecticut,^  and  by  the  Circuit  Court  of 
Uie  UiiitoU  States  in  Kwer  v.  Coxc*  But  in  the  latter  cose  the 
court  held  that  the  act  of  IBO'2  hod  not  only  prescribed  an 
&(l(lilional  rcquiAite,  but  had  also  made  delivery  of  a  copy  of 
i1m>  InXik  to  the  Secretary  of  State,  and  publication  in  a  news- 
JMper  of  the  record  of  entry,  essential  to  copyright,  though 
t'Ky  were  not  ao  uiuler  the  statute  of  1790.  As  has  ikccn  said, 
lJ»  dccitiion  of  the  Supreme  Court  of  Iho  United  .States  was 
''■^  01)  the  interpretation  of  the  two  statutes ;  and  it  docs 
'>ot  a|»pear  what  construction  would  have  been  given  to  tlie 
fiw  one  alone." 

"bile  there  has  been  this  diversity  of  opinion  as  to  whether 
delivery  of  copieft  and  publication  of  the  record  in  a  news- 
P^I^er  were  necessary  to  a  complete  title,  it  baa  never  l>cen 
lo^tluned  that  the  language  used  in  the  acta  of  1790  and 

y  '  6  Pet.  601.  664.  Sm  aUo  Kin;  v.  ered  th«  jii'lgmenl  of  tho  court.  mM 
J*|^SCr«nch  r.  C.  'M8  ;  CUjtIud  v.  UihL  liit  opiiitun  wki  founde<)  c-ltfcflv  on 
**^.2P»ini-,  .'W2. 

1^ia(»)iMia  An<l  Ralilvrln. 

Kiclir.li  r    KnKK>^*.  ^  D>7>  1<^ 
^  -i  W&,t.,  C.  r;.  AWI. 

Mr.  JtutiM  MoIiCBD,  wbo  detiv. 


Ibe  Bct  of  1790.  tt  I'el.  W^.  Uiit  it 
duv«  not  aitponr  wlmt  wrr«  tlie  vi«wa 
»i>  tlii*  )MjiiU  of  tlio  utiicr  JutlgM  in  Ui0 
majority. 
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1802  made  the  deposit  or  the  title-page  before  piiblicfttioD, 
and  ll)o  imprint  of  Uie  copyriglit  notice  in  the  book,  e8«ential  to 
copyright. 

Requisites  Prescribed  by  Statute  of  1831.  —  The  act  oflSSllH 
wliich  reitealeil  the  statutes  then  existing,  expresflly  declared 
that  no  copyright  should  be  secured  without  dc{H>aiting,  iHrforc 
publication,  a  printed  copy  of  the  title  of  the  book  In  theclerk^s 
office  of  the  district  court,^  and  printing  the  prescribed  notice 
on  the  title-pat^e  or  that  next  following.*  The  language  in 
which  IJicse  rcfjuiremcntH  were  prescribed  leavos  no  room  for 
doubt  that  without  their  performance  no  copyright  could  be 
acquired.  The  provision,  however,  requiring  a  copy  of  the 
book  to  be  delivered  to  the  clerk  of  tlie  district  court,  within 
tlireo  months  after  publication,*  followed  the  form  used  in  the 
act  of  1790.  But  it  haa  been  seen  that,  while  Mr.  Justice 
Wa»hingtoii  in  Ewer  v.  Coxe,  and  the  minority  of  the  Supreme 
Court  in  Wheaton  v.  Peters,  maintained  that  the  provigion  i^H 
the  statute  of  1T90  was  merely  declaratory,  and  did  not  afTcct 
tliu  validity  of  the  copyright,  that  doctrine  is  not  supported  bj^_ 
authority.  ^| 

Judicial  CoDBtraction  of  Statute  of  1831.  —  The   meaning  of 

tiio  statute  of  18-U  on  the  )>oint»  under  consideration  has  been 
fully  considered  by  the  courts.  And  it  is  now  well  ej^tablished 
that  a  performance  of  the  three  requisites  prcscril)ed  by  that 
act  were  efl«ent.ial  to  the  resting  of  cof^yright.^  Even  where 
the  notice  in  the  book  was  to  llie  eiTect  that  the  copyright  had 
been  entered  in  1847,  whereas  in  fact  it  hod  been  ent«red 
in  1846,  the  error,  whether  it  arose  from  mistake  or  otherwise, 
was  held  to  defeat  the  copyright.''  Ho  also  the  copyright  wa« 
rendered  invalid  by  the  fact  that  the  title-page  hod  been 
deposited  not  before,  liut  after,  publication.'  Prinlinj? 
copyright  notice  on  the  margin  of  an  engraving,  where  it  wou] 
be  visible  when  the  picture  was  framed,  was  held  to  he  a  coi 

1  4  U.  S.  Sl  at  L.  4S6. 

«  ».  4.  >  a.  &.  4  «.  4. 

»  lUkir  I-.  Tiiylor.  2  nimchf.  82; 
Jnllie  V.  Jftqiieft,  1  Id.  fII8:  Piillo  p. 
Di'rbjr.  o  Mcl<«nn.  82S :  Struve  v, 
8cltv«e<llcr,  4  Illntclif.  23;  Ijiwrence  ••■ 
Dana,  4  Am.  L.  T.  H.  y.  a.  40-i  ;  Farmar 
p.   CiUvert   LitliOf^rapLiiag,  Ktigraving 


&  Ma|>-Puti1iiihing  Co.,  6  Am.  U 
R.   lt>ft;  Osgood  r-.   Alt«n,   I    Hot 
ISA;  Cliaw*  r.   Sanborn,  6  V.  8.  ]*at. 
Oia  (iiiK  93'2. 

"  Baker  r.  Taylor,  tupm 

*  BHkerv.Taylor.Siruve 
ler,  lupra. 


M 

re  r.  Sctiwt^H 


STATDTORY   REQUIfirTES. 


265 


pliance  vith  section  5  of  the  act  wltich  required  bucIi  notice  "  to 
l«c  imprinted  on  the  face"  of  the  work.'  The  name  of  tlie 
pii^ljgliers  and  the  date  aud  place  of  piihlicatiun  were  held  not 
to  |je  a  part  of  the  title  of  a  map  to  be  recorded.^ 

The  delivery  of  a  copy  of  the  book  to  the  Smithsonian  Insti- 
tution, and  one  to  the  library  of  (^ongreiw,  purnuant  to  Kection  10 
of  tlie  act  of  1840^  establishing  that  intttitution,  was  not  easeu- 
tial  to  copyright.* 

'Wliat  mtut  be  done  to  Secure  Copyrigbt  under  Statute  now  tn 
force.  —  Whatever  grounds  there  may  have  been  for  doubt 
eonoeruiug  tlie  meaning  of  tlie  earlier  acta  on  the  points  under 
<;on8idcration  are  removed  ijy  the  language  used  in  the  statute 
now  in  force,*  which  grants  copyright  to  such  persons  only  as 
Bhall  comply  with  its  proviiiiunH,  and  expressly  declares  tliat  no 
person  shall  he  entitled  to  copyright  or  maintain  an  action  for 
infringrment  unless  he  shall  lirst  do  three  things:  1,  before 
|>ublieatiuu  mail  to  the  Librarian  of  Congress,  a  printed  copy 
of  the  title  of  the  book,  map,  chart,  dramatic  or  musical  com- 
position, engraving,  cut,  print,  or  pliotograph,  or  a  description 
of  the  painting,  drawing,  chroino,  statue,  statuary,  or  model  or 
deaigii  for  a  work  of  the  tine  arts;*  2,  within  ten  days  after 
['Ul»lication,  deliver  or  mail  to  the  seuie  officer  two  copies  of 
BUeli  book  or  other  article,  or  a  photograph  of  the  painting, 
drawing,  Btatne,  statuary,  model  or  design;'  S,  print  on  the 
title-page,  or  the  page  next  following,  of  every  copy  of  a  book, 
ur  iuUie  case  of  a  map,  chart,  musical  composition,  print,  cut, 
eu^raviiig,  photograph,  painting,  drawing,  chrumo,  statue, 
Haiusry,  model  or  design,  inRcril>e  on  some  visible  part  of  it, 
OP  on  the  substance  on  which  it  is  mounted,  the  notice  of  entry 
^  copyright  in  the  prescrilied  form." 

^otnpUance  with  Btatntory  Requlaltea  Easentlal  to  Copyright.  — 
"  -Tliere  is,"  aaid  Mr.  Justice  Sawyer,  "  no  possible  room  for 

'    to*tUer  p.  Hull.  5  BUlcIif.  3(i2. 
f'ftrtnpr  r.  Culrert  LitlHignphinir, 
^"Kf^WnK  &  SUp  Pobliilung  Co.,  b 
*•"   L  T  R.  168. 

*  »  U.  8.  St.  at  L.  106. 

*  JntUe  P.  Ju)ue<,  1  Blatchf.  61& 
U.  S.  Ker.  St.  h-  4M»-4»71. 

*  ••  4KA. 


*  «.    45*02.      Two    fi)rm»     «n>    [irc- 
BcriWit,  eitlKT  »f  tr^itch  mny  be  u<c<) : 

1.  "  Ent(>re(t  acx-nnljng  to  Ji<:l  of  Uon- 
frwi  in  iliB  j-eiir — .  b^  A.  &..  In  itie 
offlco  uf  tlie  Libruriun  of  Cnngreas  at 
Washingrtoii."     U.  S.  Kt-v.  Si.  ■.  4962. 

2.  "  CcipyriKht  IS—,  hy  A.  B."  Act  of 
JUM  IS,  1S74,  a.  1  i  tu  C.  S.  St  al  L. 
78. 
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conBtruclion  here.  Tlie  Htatute  eayn  no  right  shall  attach 
uutil  tlicHc  acta  have  been  performed  ;  and  the  c(iurt  cannot 
aajr,  in  tlie  face  of  this  express  negative  provision,  that  a  right 
ahal)  altacti  ntiless  they  are  performed.  Until  the  performance 
&»  prcscrtlmd,  there  is  no  right  acquired  nnder  the  statute  UiaC 
can  be  violated."  ^ 


*  Pftrklriifin  i-.  La»elle,  8  Sawyer. 
8M.  To  tlic  Mine  ftl'm-t  are  Ilouci- 
Oiult  V.  Hurt.  U  BlAtchf.  47 ;  Curlllu 
V.  Shook.  2-i  Inl.  He*.  Rec  I&2;  Moriih 
r.  Wnrpen,  4  Am,  L.  T.  n.  %.  126:  s.  c. 
e  Ctiic.  Leg.  Newi,  S9&;  Ccni^nnial 
CatAlnguo  Co.  p.  Porter,  2  Weeklj- 
Notesof  r««fii,  fiOl  ;  Bonn  r.  T^Clercq, 
18  Int.  Rfv.  \iw.  04. 

Ill  I'lirkiMBon  r.  LHftelle,  Sftwyer,  J., 
•nitl :  "  It  i*  nettled  ^iy  the  Supnnir 
Oiiirt  iin  Wlii-mor  i-.  IVtcr*.  ilmt  every 
AC't  rrqiitreil  by  the  set  of  Congress  of 
May  a,  ]7!«,  «n<l  u(  April  2»,  IH02, 
rehitirc  to  cuJ^yT\gUl,  is  f^iFCiitiftl  to  tho 
title  ilvHveil  uitiU'r  those  acta.  Unless 
he  perfornia  every  act  requireil  by  Iheae 
stntiites,  t)ie  author  acquires  no  exclu- 
sive riiiht.     See  also  JolUe  f.  .Taiguee, 

1  Btali-bf.  G]K.  iiixl   Raker  i-.  Taylor, 

2  Ii3.  82.  Tin-  niitliorily  of  the»e  Jed- 
sions  is  rot  quvsttoneil  by  complainant, 
but  it  is  miinted  that  the  prenenlnraiiile 
ii  difTerenl  and  requires  a  tlilTerent 
oonatruction-  On  the  contrnry,  it  ap- 
pears to  me  to  be  more  dLffl<uilt  under 
ttie  present  ulaliile  to  est:a[<i:  the  con- 
stniclion  addplc'l  by  the  Sitprcmc 
Court  in  Wlientott  e.  Teten  than 
tinrter  iho  Tormer  acts. 

"  ITnder  si-ctinn  8  of  tlie  act  of  1700, 
there  was  some  Rround  for  clainijntf 
that  it  WH«  oiiily  necesonry  to  deposit  a 
printed  copy  of  the  title  10  a  book  nr 
map.  in  order  to  seiiire  a  cnpyriglit ; 
and  that  iho  provisions  of  the  hitler 
purt  of  this  section,  and  in  section  4. 
for  publicarion  of  ■  copy  of  the  reconl, 
and  the  delivery  of  llie  copy  of  the 
vork,  were  niercly  directory,  or  at 
moat  eondillons  aul)iiec|urnt.  But  there 
is  no  ground  for  rucIi  claim  under  the 
pre«ent  act.  Under  section  4II/i2  of  the 
Revised  Statnle*.  an  author  of  a  book 


only  '  upon  complying  with  tlie  pri^^B 
visions  uf  this  chapter ; '  tbnt  la  to  tmjr, 
all  the  provtRt»n«,  fur  no  exreption  U 
nindc-  Nu  one  provision  is  rcfcrrei)  to 
rather  than  another  As  the  *latate  haa 
not  limited  tho  acts  to  be  perfonned  lo 
any  one  provision  less  than  the  whole, 
the  courts  have  no  authority  to  say 
lliat  any  one  rather  llian  anotlter,  tesa 
than  the  wliole  is  sufficient.  Sectkm 
4'.lo*i  in  express  terms 'IcclHres  that  'do 
person  shall  be  entitled  to  a  copyright 
unless  he  shall  before  publication  d«- 
liver  at  tite  office  of  die  Librarian  of 
ConiTTesa,  or  ilepitail  in  the  mail  ad- 
dressed lo  tlu>  Libriirian  of  CooKresa, 
at  WusliinKtoii.  District  of  Colainbia, 
a  ■printed  copy  of  the  title  of  the  book 
or  other  article,  Ac. ;  nor  nnleas  ha 
shall  also,  wltlitn  ten  days  from  the 
publication  thereof,  deliver  at  llie  office 
of  the  LibrariAii  of  Confrresa.  or  depoail 
in  the  mail  addrevsed  lo  the  Librmrian 
of  Congress,  ai  Washinnton,  l>iatrictof 
(Vilnmbia,  two  copies  of  auch  book,  or 
other  article,'  Ac.  There  ia  no  poeaible 
room  for  construction  here-  The  aUV 
tile  snys  nv  right  shall  attach  until 
these  acta  have  been  performed  :  and 
the  court  cannot  say.  in  the  face  of 
lliit  express  negative  proviiion,  that  a 
right  shall  attaoh  unless  tliey  are  per- 
formed.  Until  the  perforroance  as 
prescribed,  there  ia  no  ri|flit  acquired 
unilcr  the  slaluiu  that  can  be  violated. 
"  Itis  claimed  by  the  complainant  that 
•edlon  49t>2  prescribes  the  psaontiall 
necessary  to  authorize  tt»c  maintenance 
of  the  action  ;  and  that  the  court  can- 
not  add  others.  It  Is  upon  this  wctioa 
that  it  ii  souplit  to  dls lingtiJch  this  caM 
fVora  thoM  arising  under  former  acu, 
which  did  not  eontain  the  provision. 
The  pmvisiun   relied   on   is,  that  '  oo 


or  map  Is  to  have  '  the  sole  liberty  of    person  shall  maintain  an  action  for  the 
printinjt  .  .  .  and  Tendlag  Iho  aamo,'    intringemeat  of  his  copyright,  tuleaahs 
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Section  49')S  of  the  exifltinf*  statute  grants  copyright   for 
twenty-eight  years  '•  from  tlie  time  of  recording  the  title,"  and 
section  4964  jrivea  the  owner  of  the  copyright  a  right  of  action 
Against  every  j>ersoii  who,  '*  after  the  recording  of  the   title 
of  any  tK>uk,**  shall  without  authority  publish  or  sell  copies- 
Similar  provisions  were  contained  in  the  eariier  staluteM.    They 
do  not.  as  has  been  erroneously  held,'  enable  a  person  to  main- 
tain an  action  at  law  for  the  violation  of  copyright  before  that 
right  has  been  completely  secured  by  performance  of  all  the 
statutory  requisites.    The  right  which  accrues  to  the  autlior  on 
recording  the  title  has  been  described  as  an  incuuiplcte  oue 
which  becomes  peifect  when  the  other  acts  prescribed  by  the 
statute  are  performed.     '*  The  right,"  said  Mr.  Justice  Mc- 
Lean, in  pronouncing  the  judgment  of  the  Supreme  Court  of 
tlie  United  States,  *'  undoubtedly  accrues  on  tho  record  being 
made  with  the  clerk,  and  the  printing  of  It  as  required ;  hut 
(that  in  the  nature  of  that  right?    Is  it  perfect?     If  so,  the 
other  two  requisites  are  wholly  useless."* 


•hall  glvt*  notice  ttier^of  by  irwertinf! 
is  tii*  Mreral  cupiM  of  trtry  »<]itiun 
pBliIbhvil  ...  if  it  be  ...  »  map  .  .  . 
by  bwuribioK  upon  lome  (Hirtion  uf  ttie 
ttCB  or  (mat  tbereof,  or  on  llie  t»tv  of 
tlic  AnfaaUncr  on  whiuh  lliu  mdiv  alwll 
W  iWHinlcil,  Ihe  followinit  wonla  : 
**  Eniend  iccordinfc  to  act  of  ConBrvw, 
ia  tb«  TMr  ...  by  A.  B.,  In  ih*  oftU.«  of 
tkm  Librarian  of  Ctmgrttt,  ai  WaiiliiniC' 
Mn.***  But  the  tlifflfult;  in  ail(i|iiin^ 
dw  cnnipUiiuini'a  view  is,  ihat  a  cnii*o 
of  «cl)(«i  miul  cxi*t  beforv  an  action 
CSD  b«  tnaintjimed:  and  Uiere  can  be 
«•  catoe  of  tKtion  till  a  rl^ht  exUu, 
Hid  that  riithx  luia  be»n  TlolaiHl. 

"  (Iii(l«T  iM'tionft  49^  ami  11)56  llif 
Iilatniifl*  ran  liare  no  copyrijtlit  till  he 
bas  performed  the  pr««vh)ieil  t^ndi. 
Unoa  ;  ami  iiriiil  Ite  ha*  acquired  hii 
GOpyrig:))!,  ttter*  can  be  no  YinUiifin  <»f 
tliat  rittlil  al  all  wldrh  can  aflim)  a 
yromid  of  action.  InitU-ad  of  M>cti(Ht 
MGS  belnf!  a  liHiitaiimi  or  llie  aciA  to  he 
perftimipd.  nr  ullt-Ked  in  order  In  pnlille 
t  p*rty  Kt  iiiHuiialii  an  aclion,  it  Jm- 
po»«a  an  additional  duly  upon  him  n» 
ftprcfMjiiUile  to  ita  roainleoAnce.  lie 
nut  flrit  acquire  a  copyright  uniler 


the  other  proviiinns  of  Ihe  lU't,  and 
then,  in  order  to  enforrc  hia  right 
a^AinsI  infrini^cra,  he  muat  also  giTe 
nolioe  of  hia  riKht  by  the  meiina  pre- 
scribed by  itection  40^^,  *o  thai  otiier 
parties  may  nut  copy  hts  worli  in 
iRnomiK'e  of  liia  ri^hla.  Thia  H-vni>  to 
be  the  object  of  the  provision.  An 
analogoDfl  provision,  and  for  a  similar 
purpose,  copied  from  prcvioui  auts,  ia 
Ihund  in  section  4900,  relating  to  patent 
right*- 

"  Tlie  complainant's  daim  can  de- 
rire  no  argumentative  support  a^inst 
the  express  nefnitive  provlsiofu  of  lh« 
elaiute  already  cited  and  diMUSsed, 
from  section  49fl0,  providing  for  •  pen- 
ally lo  he  recovered  from  the  auilior 
III!  fHiliin-  (o  perform  all  the  ixinditioiis 
prescribed.  This  seeras  to  lie  iulendt.'d 
to  furnish  additional  guantntei-s  atininst 
atti-mpts  »f  parties  In  avail  t)H>m>-eltea 
of  the  benefits  of  »  copyHpht  wiiltout 
first  performing  all  (he  condillotu  pre> 
scribed  in  order  to  confer  lite  right" 
8  S««ryer.  882. 

>  Iloucicault  r.  Wood.  2  DUa.  H. 
See  tliia  (»m*  t^ritlci»ed  in  Clutp.  XV. 

'  Whealon   r.   Inters,  8   Pet.  064- 
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Not  until  all  the  acte  pi-e8cribed  by  the  statute  are  pcrrormc^l 
is  the  copyrij!:lit  perfected,  and  not  until  then  can  an  action  it 
law  be  niaintaiiied  for  its  TJoIation.'  But  the  copyrip)it,  when 
completed,  dates  from  the  time  of  recording  tlie  title,  and  from 
that  time  the  woik  is  under  the  protection  of  the  law.  Other- 
wise, there  might  be  a  period  hetnrecn  tlie  first  and  the  last  acts 
necessary  to  [lerfect  the  copyright,  durinj?  which  the  author's 
pro)ierty  would  be  exposed  to  piracy  without  any  present  or 
future  remedy.  Hence,  a  wi-ontf-doer  is  made  liable  for  a  wrong- 
ful act  done  at  any  time  after  the  recording  of  the  title.  But  Uie 
remedy  at  law  for  such  wrongful  act  diws  not  exist  until  the 
copyright  is  perfected.*    In  equity,  however,  the  author  maybe 


"  Arthnnuli  A  [)dn(i'd  copy  of  tlie  title 
of  RUi'li  L<Kik  U  required  before  the 
pablicKlinn  tn  lie  s«iil  Ui  t)ie  t.i1>r*rian 
of  CnnfcreM,  yet  Iliis  is  milj-  n^  •  rli?«- 
iftnnliuti  uf  tlic  Ixiuk  tu  Uv  copyriKlitvil ; 
anil  ilie  riglit  J*  not  perfecled  nnder  llie 
Btatuie  utiiil  the  requircilcuptci  of  iucli 
L-opyri^rUt  book  are  tfusr  pubUcatian 
also  Mtit."  Shepley,  J.,  Oigood  v. 
ALI^n,   I   llolnuf.  W2. 

'  Ctincvnting  <uiv  of  the  pre>crili«i] 
rtqulaitc*.  viz.,  printing  tlie  copj^nglit 
notice  in  the  book,  the  itatuie  expreaaly 
dectarei  ttint,  unless  tlils  Is  dun^,  no 
penon  «linll  mainCAin  an  action  fur  in- 
frinft«tnpnt.     B.  4M-i. 

*  "The  neid  rrquirei  tn  be  done  hy 
an  aullinr  lo  «fvurv  \m  ritcLit,  iiru  in 
tliv  order  in  wtiicli  tlivy  inixt  naturnlly 
tmmpire.  Finit,  the  titJe  at  the  b»i>k 
ia  to  b«  rleposited  with  Ilio  clerk,  and 
die  record  be  cnakes  must  be  iuaerled 
in  (he  lint  nr  M'l^ond  patfe;  tiien  the 
public  notii-u  in  tlie  iiewtpniivntia  to  be 
Itiven :  and.  within  tix  month*  at\cr  tlic 
publication  of  the  book,  a  copy  matt  be 
d«poaite<l  in  the  DeparliDeiitor  Slatfl. 

"  A  ritflil  umloubtedly  awrues  on 
Um  racord  U-inijt  made  with  the  clerk, 
and  the  printing  o(  it  aa  required ;  but 
what  i*  the  nature  of  that  ri|{ht  t  Is  it 
perfect  '  If  so,  the  ntber  two  re<|ui*ite« 
are  wholly  uieleH.  Ildw  can  tlie  author 
bo  com|H!lled  either  t<i  give  notiL-e  in 
the  newspaper,  ur  de|>o*il  a  opy  in  U*c 
Bute  Department  f  Tlie  statute  affl  xe» 
DO  penalty  for  a  failure  to  perfortn  cither 


of  these  acts  ;  and  it  provide*  no  ineaDs 
by  which  it  may  be  enforced.  Bat  w« 
are  told  they  are  unimportant  acts.  If 
ihey  are  indeed  wholly  unimportant, 
CoHKress  wcleii  unwiAely  in  n-qiiiring 
them  to  be  done.  But  whether  they 
are  important  or  not  ■■  not  fur  Oib  court 
to  <Ic(ermine.  but  the  lepinlature  :  and 
in  what  liKht  tliey  were  conaidered  by 
tlie  Icglnlature,  wb  can  learn  ofily  by 
their  ofHuirtI  nets.  Judging  then  of 
these  acta  by  this  rule,  wu  are  not  at 
liberty  to  say  they  are  unimportant, 
and  may  ba  diipenaed  with.  Th<-y  art 
acta  which  the  law  n>quire»  to  be  done, 
and  may  thia  court  dispense  with  tJieir 
pt-rfiirmnnre^  But  l\u:  imiuiry  u  ntadOt 
Shall  the  non-perforniaDce  of  theae  sab- 
sequent  conditions  operate  as  a  forfeit- 
ure of  the  right !  The  answer  b,  that 
tliis  is  not  a  technical  grant  of  precedent 
and  subsequent  cttntli lions.  All  Ibe 
enndilion*  are  i[n|>orlaiit ;  the  law 
requires  tlioin  to  be  perfonuod,  and 
consequently  their  performance  ii  es- 
ipntial  to  a  perfect  title.  On  tlie  per- 
formanoe  of  a  part  of  them  the  rigbl 
vMU,  and  tills  waa  esaeniial  to  iu  pro* 
teciion  under  the  statute ;  but  other 
acts  are  to  be  done,  nnleas  Conifrew 
have  legislated  in  vain,  tn  reniler  tlie 
right  perfiH't.  The  notice  ctnild  not  be 
published  until  nfler  the  entry  with  the 
clerk,  nor  could  the  book  be  deposited 
with  t)>e  >>eorelary  of  Stale  until  tt  wat 
published.  But  these  are  acta  not  leai 
important  tlian  tboae    which    are  r*- 


8TATUT0RT  REQtnsiTES. 


M9 


entitled  to  protection  as  soon  as  the  title-page  is  recorded,  and 
Viefore  tlie  eopyriglit  is  conipletcl^r  secured^  provided  lie  liaa  not 
l^een  guilty  of  negligence  in  completing  his  title.' 

It  was  hold  under  the  act  of  1790,  that  the  copyright  was 
not  defeated  by  failure  to  deliver  n  copy  of  the  book  within  tJie 
lime  preflcrilted,  provided  snch  delivery  was  made  before  the 
beginning  of  the  action.*  Thi»  doctrine  is  clearly  wrong. 
The  statutes  have  expressly  named  the  time  within  which 
copies  shall  be  delivered,  and  the  courts  have  rei>eatedly  lield 
tliat  a  ntrict  conipliance  with  the  atatutnry  requirements  is 
nsential.  lu  the  recent  case  of  Chase  v.  Sanborn,  the  Circuit 
Court  of  the  United  States  held  that  it  waa  not  enough,  under 
the  act  of  1831,  to  show  that  a  copy  of  the  work  had  been 
delivered  to  Uie  clerk  of  the  District  Court,  but  that  it  luuat 
appear  that  such  delivery  had  been  made  within  the  prescribed 
time  of  three  months.* 

RvquiBitM  la  Cue  of  New  Sditiooe. — Successive  editions  oft 
book  which  are  mere  rcprinta  of  the  first  edition  will  be  pro- 
tectt'd  by  the  copyright  obtained  for  the  firHt  edition  without 
Uie  title  being  recorded  anew  or  adtlitional  cupieti  delivered. 
The  original  copyright  notice,  however,  must  appear  in  each 
copy  of  every  edition.*  But  if  a  subsequent  edition  contains 
new  matter,  or  substantial  changes  in  the  old,  it  will  be  neces- 
sary, in  order  to  protect  such  additions  or  alterations,  to  obtain 
a  new  copyright;  in  which  case  all  the  requirements  of  the 
statutes  rau«t  Ixi  ohservetl,  including  a  notice  of  the  new  entry 
of  copyright  to  be  printed  in  such  edition.^ 


qalnd  to  be  done  prerloiuijr.  They 
term  a  part  of  the  title,  anO  imtil  ihey 
•n  perfiorHMd:,  the  title  u  nut  perfect. 
■IvptMit  uf  the  book  in  the  iK-jMut- 

)|  uf  i>lttie  may  tie  imjiitrliint  lo 
n  at  «ftT  future  pvnud,  ilMMild 
MvWpjriitht  b«  coDieded,  or  an  un- 
fcandeJ  claim  ai  Authoraliip  be  «•• 
■ericd."  Mcl^-an.  J.,  Wltcnum  v. 
yw*tn,  a  fet   tiUl. 

'  Fttlte  t:  Derby,  6  McLean,  S28. 
"(.'mil  tbcN  tliinits  (rrqulreil  by  th« 
■ututui  are  Uone."  said  Mr.  JiutiM 
Mcl'can, "  tiki)  c<ipyri)(tit  ii  not  perfect ; 
altJiouitb  by  takiiiH  tUv  incipient  aiep, 
a  ri||iit  is  aci}iitn.-il  whicli  cluuicwry  will 


protect  tuitil  Ibe  otber  acta  may  be 
done."    Ibid.  382. 

3  Dwiglit  I'.  AppletoD,  1  M.  T.  Leg. 
Obft.  Ido.  Thv  work  was  in  five  rul- 
umea;  lite  first  am)  tliird,  but  n<il  (he 
otlien,  liad  be«n  dvliTereil  lu  lliv  8ecrv- 
lary  of  State  wllhin  the  preacribeil 
Uttie.  S*<  alan  upinion  uf  Attomey- 
Geiiontl  Wirt,  in  ItebifUa  Cmm.  1  Op. 
Alty-U«n.  632. 

»  U  U.  8.  I'at  Oir.  Oa«.  »«. 

*  U.  d.  Ker.  St.  ■.  *W2;  act  of 
June  le.  IH74,  18  U.  S.  St  at  L.  1». 

*  Lawrence  o.  Uana.  2  Am.  L.  T. 
R.  %.  ».  40*A  4i;-118i  Fanner  ».  Cal- 
Tvrt  LiibugrapUing.  Eograring,  A  Map- 
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Must  Original  Copyright  Notlca  bp  Printed  In  RsTised  BdlUon  ? 
-^la  Lawrence  v.  Dniia,  tho  Circuit  Court  of  tlie  United  Stales 
lictd  that  it  ifl  uot  jicccsitary  to  print  in  a  revi^^cd  edition  the 
notice  of  the  origiual  entry  of  copyright,  in  additiou  to  the 
notice  of  the  new  entr)'.^  ^1 


PubUiliing  Co..  S  Am.  L.  T.  R.  168; 
BaiikNv.  \fcDivitt,  l»BUtclir.  108.  im. 
'  a  Am.  L,  T.  K.  K.  H.  -lOi.  417-418. 
Thi'  satiie  i]UL>atiun  was  nii»eil,  but  not 
judiumHy  diKitvsed  or  deci<)o<l,  in 
Bkiikt  V.  McUivilt.  13  Blxtctif  1C3, 
16U.  In  Uiwrence  v.  Vnrm,  Mr.  Justice 
CLiflorcl  said :  "  S«coni]  defettt  Lit  llit 
copyright,  at  alle^iHl  in  fu-ffiinii-nl  by 
tlie  n-spondvnt, 'iimiBiste  iti  llie  omis- 
sion Cg  jfiv?  noTiue  in  snid  eilitlcni  of 
thv  copyrrtctit  secuwd  in  ilie  oHiHtial 
edition.'  Fenuns  desirous  of  eecurinfr 
a  copyn'^lit  must  comply  with  ilie 
conilitiona  of  the  ci>pyri|^ht  set,  nixl  if 
ihvy  fiiil  to  rlii  so  Ihry  are  not  vtitilM 
to  tliu  UrtK-Hl  of  its  pruvieioiis.  Au- 
tliorities  to  support  that  propcisition 
arc  not  ncvvsadiry.  as  those  conditions 
are  prescribed  hv  ati  act  of  rcin^ri>)u. 
Deposit  I1IU91  lie  niailt!  before  |iiil>lica- 
tion,  if  Clio  •■ibjvut-iiiattt^-r  is  a  buuk.  of 
a  copy  of  nnt-li  bouk  In  the  clerk's 
otUce  of  the  Uislrict  court,  as  before 
explaJiK'd :  anJ  the  applicstii  must 
give  infurmation  of  copyri^clit  bt'ini^ 
•ecnred,  by  ukUBlnft  to  be  inserted,  in 
the  several  copies  of  each  and  every 
edition  publlalied  diiHii}<  the  lerm  se- 
cured, on  tlie  tilte-pa^fe  ur  llie  paiie 
eacceeding,  tlie  following  words,  vix. , 
'Entered  otMording  to  act  of  Ci>ri|^#a 
in   the   yenr  ,   by    A.    B.,  in  Ihe 

clerk's  oHlve  of  tlie  district  c<iiir(  of 
,'  (as  the  iM^e  may 
be).  Beyond  doubt,  ihi.>  oiniitninn  to 
coniply  with  those  requirctneats  ren- 
dere  llio  uopyrlRhl  invalid,  as  ihf>  act 
provUleA  (hat  no  |iec^>ii  slial]  hv  enti- 
tled to  the  benufil  of  i)k  aut  unless  he 
fuIfUa  tliOiSe  cotidiiions;  but  the  im- 
portani  inquiry  ari*cf,  Wliat_  arc  lliose 
conilittons  I  Full  coni^Jiance  uitb 
the  (H>nilitiuiis  prescrilied  in  llie  fourth 
•cclion  of  the  ant  is  cninceded  ;  but 
the  theory  of  thi.<  reopundents  is  Ihat 
the    fifth    tectiou    of     tlie     set    re- 


quires Ihat  the  same  notice  la  Mt'Jns 
rfrht$  must  be  inserted  in  the  seteral 
copies  of  each  and  every  edition  pub- 
lished during  the  term  »ecured.  so  Hint 
tlie  secon'l  nnd  every  subsequent  edi- 
tion slialt  correctly  speeirr  the  date  oC 
iIk-  oriftinitl  entry.  They  cite  no 
authorities  which  sup|Min  the  pnipo- 
■ition,  and  They  astJKn  no  reasons  in 
support  of  it,  except  that  ilie  act 
makes  no  proTisloo  for  a  chan^te  of  the 
date  in  tho  suvcewsive  noilcvs  in  be 
given,  and  that  Cite  nmissinn  to  gir* 
notice  of  the  origionl  copyright  to 
eub»c(|iiotvt  editions  lends  to  ruiatead 
(he  public.  Acts  nf  (Tunjtreas  are  to  be 
conslrued  by  the  rules  of  the  common 
inw.  and  Ihe  cuiistru<,-lion  should  be 
Bucli  as  i*iU  carry  into  cflect  tite  true 
intent  and  meaning  uf  tli6  le){islalare; 
but  Ihe  province  of  construction  can 
never  extend  beyniHl  Ihe  Innicuage 
einploye<l  as  applied  to  the  snhjcct-mat- 
ter  and  the  surrounding  vin-unisiancea. 
"  Chan^  of  dale  in  Ihe  not  ice  re- 
quiret]  in  case  of  sucoeMire  eddions  of 
the  same  Itook,  it  may  be  conceded,  t* 
tiol  contemphiled  by  ilic  fliih  sediou  of 
the  copyright  act :  Imi  Hie  moaning  of 
the  provision  is  tliat  a  new  notice  in 
the  same  prescribed  form  ahall  b* 
giren  in  every  improved  edition  pnb- 
lislied  diiriiiK  the  term,  rcmplianoa 
Willi  lliat  rwjutremu'nl,  when  Ihe  on(> 
inal  edition  is  piihltshed.  i.i  a  full  pro- 
tectiiin  for  that  edition  ihroughont  the 
lerm :  but  it  is  no  protection  to  a 
secnnd  edition  with  notes,  nor  In  any 
stK-ewtliii(r  edilioii  with  iiitprovemenls, 
because  tiie  requirement  ts  that  the 
'  infornuilion  of  cupyriichl  seenred  * 
sliall  be  '  inecned  in  the  several  copice 
of  each  ant)  every  ediiion.'  Neglect  lo 
cnmply  with  tlial  condition  in  a  acoond 
ediliiin  will  n<it  vitiate  tlie  copyright 
of  the  original  edition,  if  it  waa  regtt- 
larly  secured,  nor  will  a  ralld  copy* 
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In   mj  judgment  tliis  ia  not  the   riglit   interpretation   of 
^e  law.     Tho  deci^iou  wan  rendered  under  the  act  of  1831. 


Tight  uf  A  setfmA  eiUiion  cure  mnterinl 
<)efec1>  in  the  copvri((lit  i>f  the  oriKinnl 
edition.  Copyrigliti  of  the  (.-rliltoni  tif 
a  work  other  tlian  the  originil  ediiiim 
are  puntfd  fur  iidditioi)*  to,  emenda- 
tkuM  of,  or  i 111 proTctn cuts  in  lite  work, 
wul  evny  copyrifcht  ihoaM  benr  (lat« 
ot  the  day  when  it  wm  Kcure*!. 

"  AuUiora  or  pn>prietorfl  of  «  book 
bir  which  ft  copyrlftln  U  secured  ftr« 
rttiaiml  hy  the  •ecuml  section  of  the 
act  of  the   8d  of  March,  IFKIA,  ■  within 
oai  looolh  of  ttio  lUic  of  pul>licat)tin  ' 
to  Imiuntit,   free   of  p»«lii]|e  or  utltur 
cxp4in>e.  A  printed  copy  of  the  Look  to 
the  library  ot  CongrvH  m  Wi»hitipon, 
lor  Um   um   of  uid   library ;  ftttd  the 
IbarUi  aectkm  provides  iliac,  in  the  con- 
MruciioD  nf  tliat  *ct  the  word  book 
ihftU  be  uonvtrued   to  mean  every  vol- 
kitte   ami   pnrt   of  it  volume,  tugt-tlier 
with  all  mapi,  prinli.  or  other  cngrnv- 
buf  betonjrinii  thereto,  and  chnll  in- 
dade  *  <--o|iy  uf  any  second  or  suhse- 
^tieul  edition  wlii^-h  shall  be  published 
with  «iiy  additions;    but  tiM,'  proviso 
«na(,-u  tliat   ilie   author  or  proprietor 
•lull  not  be  rtfi]uirvd  to  deliver  to  the 
mM  library  any  copy  of  the  Mcond  or 
mny   Mibu4)uent  edition  of  any  book, 
Bnl«M  thv  Mini'  ftliall  L-Qouin  uddiiiiina 
•»  aforesnid,  nor  at  any  honk   not  llio 
tnbjevt   of    mjiyright.      Prior   t»    the 
pa*«a|[e  uf  tluii  act,  the  courts    lind 
.tleciilvd  that  the  '  inromiiition  of  copy- 
right being  lecurcd,'  tf  duly  tntered  in 
111*  ftnt  Totnme  of  a  work  of  seieral 
ytiiuatB,    WM  suflicientj    but   nil  the 
teaidue   of  tlie  proviaiun  is  nien-ly   in 
kUirmanLe  of  the  true  intent  and  mciiii- 
ing  ul  the  eopyri)tlit  act.     Uwigbt  r, 
Apptetun.    1    N.    V.  Ug.    Ohs.    I'jb. 
^bavquent    edittons    without    alk-ra- 
lions    or    nddttiuns  aboiild    bavv    tlie 
•Uiie   entry,   because  they    lind    llieir 
vnly   prutevlion   in   the  original  copy- 
rigtil;    but  second  or  •uhfe()ueni  c<U> 
bout  witli  notes  ur  other  iiiiprxiveinenu 
■rv  new  book*  within  the  meaning  of 
iJie  ^opyKitht  acts,  and  the  auih<ir«  or 
proprM!t«irs  of  the  siuiie  are  r\-ijuired  lu 


'deposit  a  printed  copy  of  such  book,' 
and    ■  give    infomiation   of    copyripht 
being  secured,'  as  if  nu  prior  cditiim  of 
the    work    had   ever   t>ci-ii    published; 
and  the    term  of  tl^e   cipj  riglit  as  to 
the   notes   or   iinpnivenieiils    is    com- 
puted froiu  lilt?  tiuiu  ol  rii:(irdin(|'  the 
title  thereof,  mid  nut  frum  the  time  of 
recording  the  title  of  the  original  work. 
"  Copyright!,     ilka     ]etK-r»-pateiit, 
Afford  no  protection  to  what  wus  ttot 
in   I'Xistence   at  the   lime   when   they 
were   gninled.      Itiipmvcmi'nia    in   an 
invention  iiut  inadv  wlicn  ll<v  original 
tetlers-iMLlent  were  issued  are  not  pru- 
let'ti'd  by  the  letiers-paienl,  nor  are 
the  Impruveineota  in  a  bo<>k  not  mids 
or  coiniM)»cd  when  the  prinivd  copy  of 
tho  book  was  deposiled  and  the   title 
thereof  recorded   as   lequired   in    the 
fourth   seution   of    Ibr   cupyriglil   act, 
I'roUclion    is   affunlvt  by  virtue  of  a 
twpyrigbt  of  a  book,  if  duly  granted, 
to  all  the  matter  which  the  hook  con- 
tnineil  when  tlie   prinletl   copy  of  ibc 
siiine  wuH  ili-posited  in  the  nlHce  of  the 
clerk  of  the  district  court,  u  required 
by  the  tourtli  sevtiun  of  the  copyright 
act;    but  new    mailer   made   or  com- 
po«ed  afterward  requires  it  new  copy- 
right, and   if  none  ia  taken  nut,  the 
matter   becomes  public  pn.perly,  juNt 
as  Hie   original   book  would    luivi.-  In- 
come  if  a  copyright  for   it  liad  nerer 
been  s«cuteil.     Publishers   nuiy  be  U) 
ttie  habit   of  Inserting   more  than  one 
notice  in  new  editions,  but  there  la  du 
act  of  Contp'eu  prescribing  niiy  suvh 
omdiiion.      Whenever    a   renewal    U 
iibtaine«l  uttder   tlie   second   nection  of 
the  cojiyright   act,  tlie  fe<|UtreiDent  U 
tliAl  the  title  uf  ihv  work  so  MMnired 
shAll  be  a  second  time  reconlvtl,   and 
ihut  Ilio   applicAnt  must  i.-<ini|ily   with 
all   tlw  other  regululions  in    regard  to 
original  copyrighu  ;  but  there  Is  noth- 
ing in  any  act  of  Ctmgivsa  to  show  that 
each  tuccesslve  edittuu  must  specify 
tlie  date  of  lb*  original  copyright,  as 
contended    by  tho   renpondenu      Ten- 
dency to  lulsleAd  the  pub4ic  vsnout  bfl 
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But  the  provisions  of  tlic  existing  statute  arc  substantially 
Hame  nn  those  of  tlie  former  one.     I  shall  consider  the  statotv' 
now  ill  force. 

Section  4»62  of  tlie  Revised  Statutes  enacts  that  "  no  person 
sliall  maintain  an  action  for  the  infringement  of  his  copyright 
unleus  he  ahall  give  notice  tliereof  by  inRerting  in  the  several 
copies  of  every  edition  published  "  words  showing  in  what  year 
and  by  whom  the  copyright  was  entered.*  Taken  in  conueo- 
tion  with  tlie  entire  statute,  the  object  and  effect  of  this  pro- 
vision are  reasonably  clear.  The  statute  makes  no  express 
|iroviaion  for  securing  new  copyriglits  for  successive  editions 
of  a  book.  If  one  edition  does  not  differ  from  another,  tliey 
are,  as  far  as  copyright  is  concerned,  the  same  work.  If  any 
one  contains  new  or  revised  matter,  it  is,  as  far  as  it  differs 
from  another,  a  new  work  within  the  meaning  of  the  law. 
Copyright  is  secured  in  tlie  same  manner  as  in  the  caae  of  a 
new  work.  Hence,  there  is  no  necessity  for  express  statutory 
provision  for  editions  diflering  from  the  original.  Congress, 
then,  in  rctjuiring  the  notice  of  entry  to  appear  in  each  volume 
of  every  edition^  had  in  view  but  one  copyright  and  but  one 
notice  of  entry ;  and  these  were  the  original  ones.  The  statute 
had  already,  in  a  previous  section,  prescribed,  as  conditions  of 
securing  copyright^  that  the  title  of  the  book  should  be  recorded 
before  publication,  and  two  copies  delivered  after  publication.' 
Nothing  would  be  gained  by  requiring  these  things  t^i  be  done 
again,  w'hen  a  new  edition  of  the  work  is  published  under  cover 
of  the  original  copyright  Uonce,  their  repetition  ia  not  re- 
quired. But  the  purpose  of  the  copyright  notice  is  to  inform 
Uie  public  wIlcu  aiid  ity  whom  the  hook  was  copyrighted ;  and 
it  is  evident  that  this  object  ia  not  attained  unless  this  informa- 
lion  is  given  in  every  copy,  not  only  of  the  tirst,  but  of  every 
edition  published.  To  make  this  requirement  clear,  and  to 
prevent  the  construction  that  the  copyright  once  socured  could 
not  afterward  be  forfeited  by  omission  to  print  tlie  copyright 


aaccessfiilly  predicAted  of  a  copyH^t 
in  due  fomi  nf  Uw,  where  it  «ppo«r» 
tliai  Uie  party  whu  M:cure>l  it  complied 
with  all  the  condilwus  prvwribi-'fl  iti 
the  c»pyri>;lU  net,  wliicd  is  nil  tluK 
n«cd  be  remarked  In  rajtly  lo  Uie  f  ug- 


g«sUon  of  the  rviipondenta  upoa  that 
aubjecl."  2  Am.  I..  T.  a  y.».  418. 
>  Srvtitm  6  uf  the  eel  of  18S1 
•ubstantialljr  tlie  satiie. 
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notice  in  any  sul>8cqiient  edition^  CongrcsB  expresflly  declares 

that  such  notice  shall  appear  iu  every  edition.     No  mention  is 

made  of  ttie  notice  of  any  new  copyright  obtained  for  a  bUbee- 

queiit  edition ;  and  the  statntc  cannot  rightly  he  coiiHtrued  to 

the  cfiect  that  Congress  iu  making  the  provision  under  consid- 

enUioD  bad  this  notice  iu  view.     Such  construction  defeats  the 

Teiy  object  of  requiring  a  notice  to  bo  given.     For  the  notice 

I    of  Ibe  oev  entry,  wiiile  it  gives  the  required  information  con- 

ceniiiig  tlie  new  copyright,  docs  not  sliow,  wbat  the  Btatute 

eipressly  declares  shall  be  shown,  when  and  by  whom  waa 

entered  that  copyright,  which  alone  protects  llic  greater  part 

of  the  new  edition.     Moretiver,  to  prescribe  tliat  the  notice  of 

entry  of  the  new  copyright  in  any  edition  shall  be  printed  in 

I     that  edition  would  bo  as  unnecessary  as  it  would  be  to  re-enact 

tlte  olbor  statutory  roquisttes  efisential  to  secure  copyrlglit  in  a 

aov  edition.     Hence,  as  applied  to  any  other  than  the  original 

Doiite  of  eljtry,  tlie  provision  of  the  statute  under  considGraHon 

U  wholly  superfluous.    Applied  to  that  notice,  it  is  intelligible 

luid  uwful. 

It  ia  conceded  that  the  printing  of  the  original  notice,  or  the 
ibwDce  of  it,  in  any  subsequent  edition  can  have  no  efibct  on 
Ok  oopjriglit  iu  the  new  matter  of  that  edition.  Such  matter 
ueutinjly  distinct  from  the  original  work,  and  is  protected  by 
>  copyright  wholly  independent  of  the  original  copyright.  In 
oUier  Tords,  as  has  been  said,  the  revised  edition,  to  the  extent 
ttiit  it  dilTera  from  any  preceding  edition,  is  a  new  work  within 
^  meaning  of  the  law.  It  is  not  less  true  that  the  copyriglit 
'KunHl  for  a  new  edition  extends  only  to  what  is  new  in  that 
5'iition,  and  does  not  protect  what  was  before  published.  The 
"Uteris  protected  by  the  copyright  secured  for  it,  and  not  by 
*"yi»pyright  afterward  obtained. 

^Wtlier,  then,  the  original  work,  or  any  unchanged  matter 
*'''c)i  ajipeored  in  it,  is  entitled  to  protection,  is  to  be  deter- 
nutte^  aolelj^  by  the  validity  of  the  original  copyright,  and  ia  in 
1^"  *iae  alTected  by  the  fact  whether  another  copyright  for  an 
iffiproTd  edition  has  or  has  not  been  obtained.  It  is  conceded 
lli«  each  copy  of  every  edition  which  is  not  different  from  the 
paginal  must  contain  tlie  original  notice,  and  that  any  cop* 
ifis  published  without  such  notice  become  common  property. 

18 
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Tho  principle  is  the  same  when  the  original  is  reprinted  with 
new  malter  in  a  new  edition.  The  new  copyright  covers  the 
new,  but  not  the  old,  matter;  the  new  notice  of  entry  applies 
to  wlmt  then  first  appears  in  print,  bnt  not  to  what  wns  l>efnre 
publiiilied.  In  such  case,  the  original  work  is  reprinted  will)- 
out  the  notice  of  entry  of  that  copyright  by  which  alone  it  is 
protected.  It  must  therefore  become  common  property,  not 
less  tlian  when  it  appears  without  the  notice  of  a  new  entry  of 
copyri{:lit. 

I  IvaTC  giren  what  in  my  judgment  is  the  right  construction 
of  the  statute.  But  it  should  be  remembered  that  the  contrary 
doctrine  has  been  expressly  aftirmed  by  so  learned  a  jurist  as 
Mr.  Justice  ClitTord. 

Books  in  two  or  more  Volamei.  —  When  a  book  is  puhlishv^H 
in  moi-e  volumes  than  one,  it  is  obvious  that  a  copy  of  each 
Tolume  must  be  delivered  to  the  Librarian  of  Congress.  If  tlie 
several  volumes  are  issued  at  the  snme  time,  there  would  seem 
to  l>e  no  reason  why  the  process  of  recording  the  title  should 
be  repeated  in  tlie  case  of  each  volume.  But  a  different  nile 
might  be  held  to  apply  where  the  volumes  are  issued  at  consid* 
erable  intervals  of  time.  lu  a  case  decided  in  1840,  it  was 
held  that,  where  the  notice  of  entry  had  appeared  only  iu  the 
first  volume  of  a  work  in  five  volumes,  the  validity  of  the  copy- 
right iu  the  other  four  was  not  (hereby  defeated.^  The  statute 
docs  not  expressly  prescribe  that  the  copyright  notice  shall  Iw 
printed  in  every  volume.  But,  as  the  chief  object  of  requiring 
ilie  notice  to  be  given  is  to  inform  and  warn  the  public  that  the 
book  \s  protected  hy  a  copyright,  which  cannot  be  infringed 
with  impunity,  it  is  clear  tliat  tho  intention  of  Congress  may 
be  often  defeated,  unless  the  prescribed  notice  appears  in  every 
volume  of  the  work.  ^1 

Kewspapera  and  Maea^nea.  —  When  the  ditferent  pai'ts  o^^ 
numbers  of  any  puldication  can  be  regarded  as  independent 
and  distinct  productions,  a  separate  copyright  must  be  secured 
for  each  one,  and  ail  the  requirements  of  the  statute  must  he 
performed  in  the  case  of  each  one.  Thus,  each  number  of  a 
newspaper,  magazine,  or  oilier  periodical,  is  a  distinct  publica- 
tion, wholly  independent  of  any  other  nuralier.     Heuce,  a  dis- 

i  Dwight  V.  ^pplvtoo,  1  v.  Y.  Leg,  Obi.  196. 
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linoi  copyright  must  bo  obtained  for  each  nrunber.  To  secure 
C0|)]rrigJiC  for  an  article  publialied  In  a  newspaper,  or  other 
onuopfriglitcd  publication,  tlie  copyright  notice  printed  at 
the  lii^  of  the  article,  or  in  Rome  other  conspicuous  place, 
would  doubtless  be  a  Bufficient  conipliance  wiCli  that  provision 
of  tlie  statute  whicli  require)}  sucli  notice  to  be  printed  on  Uic 
litle^page,  or  that  next  following,  of  a  book. 

Delivery  of  Copies  to  Idbrariaa  of  Congress.  —  Section  4956 
of  the  Revised  Statutes  provides,  aa  has  been  shown,  that  no 
peraon  shall  be  entitled  to  copyright  unless  be  shall  deliver  or 
mail  to  the  Librarian  of  Congress  two  copies  of  the  book  or 
irticle  for  which  protection  is  claimed.  Section  49.')0  declares 
iliat  the  owner  of  every  copyright  book  or  other  article  shali 
delirer  or  mail  to  the  librarian  "  within  ten  days  after  its 
psblicaUon,  two  complete  printed  cf'pics  thereoF,  of  the  best 
edition  issued,  or  description  or  photograph  of  such  article  as 
hereinbefore  required,  and  a  copy  of  every  nuhsequent  edition 
vliemi)  any  substantial  changes  shall  be  made.*'^  Failure  to 
comply  with  this  requirement  will  subject  the  owner  of  tho 
copyright  to  a  penalty  of  twenty-five  dollars.*  But  there  can 
he  little  doubt  that  copyright  may  be  sectired  by  delivering  two 
copiee  of  tlie  work,  pursuant  to  scciion  4950,  although  such 
cojiMsmay  not  be  of  "  the  l>est  edition  issued,"  as  required  by 
BKticn  4969. 

Section  49G0  provides  that  "the  proprietor  of  any  copyright" 
shall  be  liable  to  a  penalty  of  twenty-five  dollars  for  failure  to 
•icJiTerto  the  Librarian  of  Congrojw,  within  ten  days  after  pub- 
lioition.  two  copies  of  the  book  or  other  ai-ticle.  lliis  provision, 
Miu  language  imports,  doubtless  applies  only  to  publications 
•fcicii  have  been  entered  for  copyright,  and  not  to  those  for 

'  Thii  Mctioo  U  ■□  UluatratloD  of 
nn  lotnely  atAtatea  are  sometEmts 
*iiiiL  Willi  puriMMe  it  wai  (]«»igneil 
In  WTc  it  by  do  cu«id*  dear.  If  It 
•oiWaidid  lo  DiakB  tho  delircpjr  of 
IvvetpM  of  "  the  beat  edition"  of  a 
""iciaxidiUoaeMetitiAl  tocopj-rif{)it, 
*»l»*!icct  wnulil  not  only  have  bewi 
^t**  *ccwtd  by  ioMtrdflg  t)te  ivurdi 
^  f^m  in  Mctioa  4fiS6,  bm  it 
^  ^wtil  bjr  the  eOQitruction  which 
""^  ^  KirvQ  to  the  two  aectlons  tAken 


together.  The  oiilj  cOect  of  tcctioa 
41»5fi  ia  to  Mcure  for  the  library  of 
Congrifi«,  ondsr  a  penalty  of  tw«nly- 
ftre  duSlara  roruoD-delircry  impotod  by 
Bection  41*60,  two  copicf  of  the  best 
editiaa,  iDitead  of  two  copies  of  any 
fdiiion,  aa  required  by  se«;lion  48fi6. 
Moroovcr,  the  word  diMcriplion  i»  care- 
Icctly  and  erroneously  u«c<l  in  »ro- 
linn  4'.*&'J,  as  will  be  eeoD  by  n  care- 
ful ooinpariwD  of  this  wiiti  wdion 
4966.  3  I.  iMW. 
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Tliicli  the  protection  of  the  Btatute  in  not  claimed.  Surely,  it 
is  optional  with  an  author  or  publii^hcr  either  to  accept  or 
decline  the  privileges  offered.  Ju  the  former  case,  he  is  subject 
to  the  prorisionH  of  the  statute.  But  when  he  choottes  to  pub- 
lish his  work  witltout  making  any  claim  of  copyright,  and  the 
statute  grants  him  no  privileges,  there  is  no  reason  for  believing 
tlial  GongreHS  intended  to  subject  hltn  to  any  statutory  penalliea. 

Penalty  for  ralBely  Printing  Copyright  Notloe.  —  Aay  pcrfwn 

who  causes  a  copyright  notice  to  be  printed  in  a  book,  or  on 
any  other  article,  for  which  he  has  not  obtained  a  copyright,  is 
made  '^  liable  t<i  a  penalty  of  one  hundred  dollars,  rccoTerable, 
one-half  for  the  person  who  shall  sue  for  such  penalty,  and  one- 
half  to  the  use  of  the  United  .States."' 

Peea  for  Securing  Copyright. — The  only  fee  charged  for 
granting  a  copyright  is  one  of  fifty  ccnt«,  to  be  paid  to  the 
Librarian  of  Congress  for  recording  the  title  of  a  Ixrok  or  the 
description  of  a  work  of  art.^  A  copy  under  seal  of  such  record 
may  be  obtained  from  the  librarian  by  paying  fifty  centB, 
But  the  taking  of  such  copy  is  optional  with  the  owner  of  the 
copyright.  Its  chief  use  seems  to  be  as  evidence  in  a  court 
tliat  t!io  title  of  the  work  has  l>ecn  recorded  in  conformity  with 
the  law :  and  for  this  purpose  a  copy  of  the  record  may  be 
obtained  any  time  before  it  iu  needed. 

Written  assignments  of  copyright  are  reqnired  to  be  dopoft* 
ited  in  the  office  of  the  Librarian  of  Congress  within  sixty  days 
aflor  their  execution."  One  duUar  nmst  be  paid  to  the  libmrian 
for  recording  and  certifying  an  assignment.  A  copy  of  tho 
assignment,  with  a  certificate  under  seal  of  the  record,  may  be 
obtained  i>y  the  payment  of  one  dollar.* 

How  to  Bocoro  Renewal  of  Copyright.  —  In  order  tO  secure  a 
renewal  of  copyright  for  the  additional  terra  of  fourteen  years, 
which  is  given  to  the  author  or  his  widow  or  children,  auch 
person  is  required  to  record  "the  title  of  the  work  or  descrip- 
tion of  the  article  ao  secured  a  second  time,"  and  to  comply 
'*  with  all  other  regulations  in  regard  to  original  copyrights, 
within  six  months  before  the  expiration  of  the  first  term.  And 
such  person  shall,  within  two  monllis  from  the  date  of 

1  ».  4968.  '  1.  456&  <  i.  4966. 

ri  Act  of  June  IB,  1B74,  ■.  2  ;  18  U.  S.  St  at  L.  79. 
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renewal,  cftuso  a  copy  of  the  record  tlicreof  to  be  published  in 
one  or  more  newapapere,  printed  in  the  United  States,  for  the 
space  of  four  weeks."  * 


Gbeat  Bbitain. 

In  Kagland,  there  are  no  statutorj-  regulations  whose  ohacrv- 
tnoe  is  essential  to  the  vesting  of  copyiight  in  works  of  lltera- 
tare.  Such  works  must  be  registered  at  Stationers'  Hall 
before  an  action  at  law  or  a  suit  in  equity  can  \}e  brought  for 
pincy;  but  the  validity  of  the  copyright  is  not  affected  by 
oon-registration.  Delivery  of  copies  to  certain  libraries  is 
nquircd;  but  neither  the  copyright,  nor  the  reiuedica  fur  its 
iBTuioD,  are  made  dependent  on  such  delivery. 

Dalivery  of  CopiM  to  UbrariM.  —  The  present  statute  requires  a 
copvofevery  buuk  published  lo  be  delivered  to  the  British  Museum 
wiihin  a  prescribed  time  after  publication ; '  and,  conditionally, 
to  ibe  Stationers*  Company  for  each  of  the  following  libraries : 
tlie  Bodleian  at  Oxford,  the  Public  at  Cambridge,  the  Library  of 
Uje  Faculty  of  Advocates  in  Edinburgh,  and  that  of  Trinity  Col- 
lege in  DobUn.'  The  author  or  publisher  is  not  bound  to  deliver 
Kcopf  for  any  of  the  four  libraries  last  mentioned,  unless  a  wriU 
teo  demand  is  made  on  hclmlf  of  the  library  within  one  year 
ifter  the  publication  of  the  book ;  and  the  copy  delivered  need  not 
l«of  the  Ijest  edition.  The  delivery  to  the  British  Museum  is 
Wttes&rj'  without  demand,  and  the  copy  must  be  one  of  tlie  beat 
printed.  The  penalty  for  failure  to  deliver  copies,  either  to  the 
British  Miuteum  or  the  other  libraries,  Is  forfeitura  of  the 
Millie  of  the  copy  which  should  have  Ijcen  delivered,  and  a  sum 
"ot  exceeding  five  pounds  to  be  recovered  by  the  librarian  or 
o^r officer  of  the  library.*  The  above  provisions  concerning 
"»  delivery  of  copies  apply  to  all  productions  which  may  be 
'*8wdtti  as  books  under  the  6  &  G  Vict.  c.  45  ; '  including  dra- 
n^tii:  and  niusioal  compOBitions,  maps,  and  charts,  but  not  prints* 
^"gravings,  photographs,  works  of  art,  &c.,  unless  published  as 
l*rt  of  a  book. 

,     U  a  VicL  c.  45.  B.  6.    Different         *  «.  10. 

J*^  %  deliTcr/  AK  preKiibed  fur         <^  S«e  dcflolUoo  of  book  id  ■.  2. 
MwBiplMMof  pobUcition. 
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RegiBtration.  —  Booiu.  —  The  statute  of  Anne  provided  tl 
no  person  sliould  be  liable  to  its  forfeiturea  or  penalties  for 
printing  any  book,  unless  the  title  fliereof  had  been  registered 
before  publieation  at  Stationers'  flail.'  But  this,  an  judicially 
construed,  did  not  make  registi'ation  necessary  to  complete  the 
copyright,  and  did  not  bar  the  owner  Trora  bringing  an  acHon 
for  damages,  although  tlio  book  had  not  been  registered.^ 

Tlie  statute  of  Victoria  now  in  force  prorides  for  the  entry, 
hy  tlie  owner  of  the  copyright,  in  the  registry  hook  of  the 
Stationers'  Company,  of  the  title  of  the  book,  and  the  time  of 
first  publication,  and  the  name  and  the  place  of  abode  of  the 
publisher  and  the  owner.*  The  charge  for  registration  is  five 
shillings.  A  certified  copy  of  registration  may  be  obtained  for 
five  sliiilinga,  and  is  prima  facie  proof  of  ownership,  but  subject 
to  be  rebutted  by  other  evidence.^  Tlie  statute  declares  that 
no  person  shall  maintain  an  action  or  suit,  at  law  or  in  equity, 
for  the  itirriiigemcnt  of  copyright  in  a  book,  unless  lieforc  Uie 
beginniug  of  the  action  or  suit  the  book  has  been  i-egistcrcd ; 
but  **  the  omission  to  make  such  entry  shall  not  affect  the 
copyright  in  any  book,  but  only  the  right  to  sue  or  proceed 
respect  of  the  infriugemetit  thereof."* 

The  utility  of  the  provision  requiring  registration  is  n( 
apparent.    The  validity  of  the  copyright  is  in  no  "wise  affect 


>  S  Anne,  c  10.  i.  *2. 

1  "It  wiiB  nlwftyA  hHd,"  laid  Lord 
Maiuflflil,  "  tliHt  the  t-iitry  in  Su> 
tionen'  Hull  wa«  gitly  neuesaarj  to 
etiAbk'  lliu  imrly  tu  l>riri|{  his  action  far 
llie  penalty,  But  tli«  pnipcrty  U  ftiven 
ftbiolulely  to  ll»e  aut1ior,iil  Iciixt  tliinng 
llie  term."  TotMon  r.  ('olliiw,  I  W. 
Bl.  Sao.  Sve  bIso  IlccWonl  v.  Hood, 
7  T.  K.  020;  Cadell  t:  Roberta.  5  Put. 
A[»p.  Cm.  4113 ;  Uiiivcrsily  of  r»m- 
bridg«  v  Brycr,  16  East.  817;  ItuiKJell 
r.  Miirmy,  .lac.  'Ill  -.  Culbuni  v.  Simiiia, 
2  Hare,  543  ;  Murrny  r.  Bnnite,  1  Urow. 
868.  The  repirt  of  BliiL-kweU  r.  lUr- 
pffr  Iti  'i  Atk.  A5.  r^prt'^emB  Lord 
llARlwicke  at  Hyinf,  "  l.']ion  Itic  act 
of  S  Anne  th«  clatue  of  n>Klit«ring 
Willi  the  StAttoner*'  Conipnnjr  ia  rela- 
tive to  t)t«  [vrnnlly  auH  (Ar  pro/ititff  can- 
»«t  w»t  uilhaut  SHcA  miry,"     DuubllcM 


the  wordi  here  Ita1!olx<Ml  arp  Incorrectly 
reported.  ACL-urdiiig  to  ilie  rvjiarl  of 
tlie  tume  case  in  BatnardUioa,  C'li.  218, 
"iMTtl  flardwicke  ma'tA  thai  nfri'tratiiMi 
"  ia  ool^  a  [imvision  tlinl  is  necvnnry 
to  b6  complied  with  when  ilie  penalljr 
of  tliat  avt  ii  takea  advanuge  of." 

>  6  &  8  Vicl.  c.  45.  I.  IS.  Id 
Stevens  v.  Wildy,  1&  L.  J.  v.  a.  (Ch.) 
litO,  titc  court  expre«H>d  the  opiiuoa 
that  tilt*  iiiilhor,  withimt  mnkinic  an 
ttHsifirnnient,  may  aasociiite  any  penon 
nith  himself  aa  Uie  regiatsrvdowaer  of 
the  t-opyriglit. 

*  t.    II.     See  BooMjr  v.  Dsrid* 
18  Q.  B-  257;  Jeffreys  f.  Kyle,  W 
8e»t.  Cas.  'id  tvr.  OOt);  Hazliit  i-  Tetn^ 
plcnmn,  IS  L.  T.  ir.  s.  6P8 ;  Gnvff'i 
Case,  Law  Uep.  4  Q.  fi.  Ua. 

»  s.  24. 
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bf  registration  or  its  omissiou.  Nor  does  registration  serve  as 
anotico  tu  tlie  public  that  Oie  book  is  protected,  and  Iberufore 
cumot  lawfully  be  reprinted  witbout  license.  The  owner  is 
aot  required  to  shotr  that  ttio  book  was  registered  vrlien  the 
oflaiiee  complained  of  was  cunimitted.  Reglstratiuii  is  merely 
a  formal  act  wbich  must  l>c  performed  before  the  action  or  suit 
is  brought,  and  may  be  done  at  any  moment  before  that  time. 
It  is  simply  the  first  step  iu  the  legal  proceedings  against 
Iiirac)-.^  But,  to  entitle  a  |)cr8on,  to  sue,  a  strict  compliance 
lith  the  requirements  of  the  statute  aa  to  regLstration  umst  bo 
ihowu.  A  false  entry  of  any  fact  required  by  the  statute  will 
defeat  tlie  regiHtration.*  It  is  not  enough  to  register  the  month 
of  publication  ;  the  day  must  lie  giveii.^  All  error  of  two  days 
iu  ilie  date  of  publication,  as  entered  in  the  registry,  has  been 
held  Iu  defeat  thtj  uwnu r's  right  to  sue.*  So  also  the  n^gisl  ration 
vastield  to  be  vitiated  by  a  slight  error  in  the  name  of  the  firm 
iejp«tered  as  owners.^  But,  while  such  defects  iu  the  registrar 
tiott  will  defeat  a  suit  already  begun,  a  new  and  correct  entry 
in  the  registry  may  be  made,  and  another  action  brought.*^  No 
literary  work  can  be  lawfully  registered  before  it  is  published; 
hence, au  action  at  law  or  a  suit  in  equity  for  the  infringement 
of  copyright  cannot  be  brought  until  after  the  publication  of 
t&cvork.  **  It  is  inconsistent  with  the  whole  scheme  of  the 
Copyright  Act,"  said  Vice-Chnncellor  Wood,  **  that  you  should 
bft  alle  to  register  a  book  nut  published  ;  as  the  act  gives  a 
'^lit  merely  from  the  date  of  first  publication,  and  it  must, 
ttiercfore,  bo  idle  to  register  a  book,  as  it  were,  in  embryo."' 

'Mmnyv.  Bopae.  1  Drew.  8&3  ;  (Ch.)  717.  8«e  itUo  Paffe  v  WUden,  20 

«UMi4r.  Ue,  LAwRup.  6  Ch.  346;  L.  T.  d.b.  485. 

Bo8|  e.  Scott,  l«if   R^p.    la   Fiti.iU;  >  Low   a.    lioutlcdge,    wpra.      But 

^'^li'Mild  «.  Wallace,  86  L.  T.  K.  II.  701.  wlivre   tke   address   of   l)ic  publitlicra 

^^tftrmi  law  luu  licen  maite  onmrern-  «ra«  ^ivcn  aa  the  hIkuIi'  ot  the  nuttiur, 

'*B  T^iiaiin^,    drawinKs,  uv\    pliolo  wliu  iJiil   nut   reslile   in    Ent;Uuii],   the 

P'ph*,  in  wl)ich  ca««  the  proriainnB  of  rexi'trAtiDti    was    luUI    to    le    goud. 

^*t>nt«nr)«UnKttir«}j[Ulrati<>niiiu*t  Lorer  t:  Ditrirbon.  1  C.  B.  s.  s   182. 
*«Hapii(d  with  bfffiire  iho  offt-ticv  a         ^  I-ow   v.  Houlledge,  Law.    Itep.  I 

""'■Mtitd.    Sce/HMr,  p.  :2H1.  Cli.  42;  Suiiiiftr<l  v.  Lfr,  6  Iii.  840; 

'  Coticite  r  Go'xie.  7  CU-  D.  »42.  Uoff  i:  Si-oll,  I^w  Rrp,  18  K<i.  441. 
MailneMHi   p.    H»nwJ.   Law  Kep.  ^  [>>rre»pornWnt   NewBpiiper  Co.  v. 

JBq.ZTa    See  also  remarks  of  BLavk-  SHuntkn.  1)  Jiir.  tr.  s.  MO.    See  also 

™^.  J..  Wood  ff.  Boosey,  L»n  Hep.  Murr^   v.   Boguo,   1  Urew.  'AbS,  Bad 

'  Q'  B.  &0&.  authoritiei  cited  p.  280,  ovlo  3. 
1*»  p.  RoiiUe<]ge,  88  L.  J.  m.  b. 
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C7clopK<Uas  and  Periodicals.  —  III  the  C08C  of  **  aiij  Oncyclo- 
picdia.  review,  raagflziuo,  periodical  work,  or  other  work  pub- 
lished in  a  series  of  Imoka  or  partH,"  it  w  enough  to  register  the 
title  of  the  work,  the  date  of  the  puhlicatioii  of  the  first  volume, 
number,  or  part,  and  the  name  and  place  of  abode  of  the  owner 
and  the  publiuher.^  When  the  firut  volume,  number,  or  part 
has  been  regtatered,  all  following  numbers  of  the  same  work  or 
series  will  be  protected,  without  the  necessity  of  any  addUioual 
registration.*  If  the  first  number  bo  registered  before  it  is 
publislicd,  the  registration  is  not  valid.'  As  registration  of  the 
first  number  of  a  periodical  applies  to  future  issues,  it  extends 
to  and  protects  matter  not  publiBhed  at  the  time  of  registration. 
This  principle,  as  just  shown,  lias  been  declared  to  he  unsound 
in  the  case  of  &  book.  But  the  copyright  cannot  rest  in  any 
number  nf  the  periodical  until  that  numl>er  is  puhlif<lied.* 

Newspapers.  —  It  has  U^u  held  that  articles  publitthed  in  a 
newspaper  ai-o  entitled  to  the  protection  of  the  copyright  statr 
utes,  although  neither  the  newspaper  nor  the  articles  ha\*e 
been  regiHtered.^  The  unsuunducss  of  this  decision  has  been 
pointed  out  elsewhere.* 

Dramatic  CompositioiiB.  —  According  to  the  judicial  construe* 
tion  of  tlie  statute,  registration  is  not  necessary  either  to  seoaro 
tlic  c:(clu8ivc  right  of  representing  a  dramatic  piece,  or  to  main- 
tain an  action  for  the  infringement  of  that  right.^ 

Engravings  and  Prints.  —  The  copyriglit  in  engravings,  prints, 
and  litliogtnphs  is  not  governed  by  6  &  G  Vict.  c.  46,  but  by 
statutes  which  do  not  require  registration.^  But  an  action  for 
piracy  cannot  be  maintained  unleKn  the  date  of  publication  and 
the  name  of  the  owner  appear  on  the  print,  engraving,  or  litho- 


1  ftA6Tictc.  46.  R.ID. 

*  8c«  Swe«t  V.  Benaing.  10  C.  B. 
460. 

>  CciiTMporiJeni  Kewipaper  Co.  ». 
8ttun<]en.  11  Jiir.  ir.  s.  MO;  s.  o.  12 
L.  T.  K.  8.  &*'>;  Mfliiwell  v.  Hogg,  Law 
Bep.  2  Ch.  Vn ;  Ueodenoa  v.  Max- 
well, 4  Cb.  I).  168,  on  ap.  5  id.  1JV2. 
6c«  alffO  Caaaell  v.  Stiff,  S  Kajr  &  J. 
S79. 

'  8««  rcmarki  of  I<ord  Cltolnuford 
lo  PlatI  I-.  Walker.  17  L.  T.  k.  a.  169, 
quoted  ante,  p,  lt>U,  nute. 


*  Cox  f.  Lani]  &  Wat«r  Journal  Co., 
Law  Kep.  9  Kq.  8t>4. 

0  See  fif»r«,  p.  172. 

T  Ruitell  V.  Smiili.  13  Q.  B.  217; 
Clark  r.  Bliliop.  2d  I..  T.  w.  *.  VOd* 
See  also  Licy  f.  Kliji,  4  B«gt  4c  8. 
S7S  ;  Manli  r.  Cunqaeat,  17  O.  B.  x.  S. 
4  IS. 

'  8  Geo.  n,  CIS;?  Qpa.  HI  c.  K; 
IT  Geo.  III.  c.  67 ;  6  4  7  W.  IV. c.  »; 
16  &  18  Vkt.  c  la,  ■.  14. 
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|>h  for  which  protection  is  claimed.'  Bat  engravings  or 
UloBtratious  published  in  a  copyriRhted  back  will  be  protected, 
tlioti^h  the  name  of  the  owner  and  date  of  publication  do  not 
ippear  on  thcm.^ 

MafM.  —  MapSf  which  were  formerly  within  the  provisions  of 
(lie  statutes  relating  to  engravin{jn,  are  now  governed  by  5  &  S 
Vict-  c.  45.*  Uence,  the  same  regulations  apply  to  them  as  to 
booVs. 

Paintlnei,    Drawines,    and    Photograplia.  —  ThCRO    productions 

are  within  25  &  2*3  Vict,  c.  68,  which  prescribes  the  manner  of 
Ki(p&ira,tiou,  and  declares  that  '*  no  proprietor  of  any  such 
wpyriftht  shall  be  entitled  to  the  benefit  of  this  act  until  such 
Rgistmtion  ;  and  no  action  shall  be  mistainable  nor  any  penalty 
berecoverablcinreapect  of  any  thing  done  before  registration."* 
Under  this  act,  an  assignment  must  be  registered  to  entitle  the 
tesiKiiee  to  sue.* 

ScuiptoTB.  —  The  54  Geo.  III.  c.  66,  which  grants  copyright 
tu  sculpture,  models,  and  busts,  and  gives  a  special  action  on 
the  cose  for  damages  as  a  remedy  for  infringement,  requires 
tlie  nnuie  of  tlie  owner  and  the  date  of  pnblicatiun  to  be  put 
on  the  work  "  before  the  same  shall  be  put  forth  or  published."* 
The  13  &  14  Vict,  c  104,  provides  '  for  the  registration  of  such 
Tories,  and  imposes  penalties  for  the  invasion  of  the  property 
*l«fein;  but  the  owner  is  not  entitled  to  the  benefit  of  such 
penalties,  unless  be  has  complied  with  the  provisions  relating 
*o  r^stralion,  and  marked  his  work  "registered,"  with  the 
•l^tenf  registration.^ 

J^Hlatraaon  under  lutaroatlonfU  Copyrl^t  Acta.  —  The  form 
™  rei^'tstration  necenaary  to  secure  protection  utidcr  the  Inter- 
""Lliotial  Copyright  Acta  is  prescribed  by  7  (k  8  Vict.  c.  12. 


'  *Gm  II.  c.  18.  1.  1 :  Haniion  r. 
"»R.2Vu.  823;  TlMimpson  r.  S>iii- 
""^  iT.  R.  41:  Newlon  p.  Cowie. 
Jb'kk.SW:  Biwks  v.  Cock.  3  Ad.  * 
f  "»;  ColM^hi  P.  Wnwl.  6  Jur.  WJa ; 
T^'-  Hadie.  10  Exth.  Itep.  203; 
™««.  Ailiford,  Uvr  Hep.  2  C.  P. 
l'":  Hock  r.  Uuriu.  Uw  Rep.  16 
H  101, 

'  Home  r   HnuUton,    6  De  0.  & 

™-  *ii  Bradtiurjr  p.  UolWii,  L«w 


Rep.  B  Kxch.  1.  Sm  nlw>  Wilklni  v. 
Aikin.  17  VeR.  422;  Baradd  ■>.  Nich. 
ol»an.  2  Sim  &  8t.  I ;  Cobbettir.  Wood* 
wiird.  [jiw  Hep.  U  Eq.  *)7. 

'  Staiinard  r.  Lee,  hnw  Rep.  6  C3i. 
346.     See  ante,  p.  174,  note  3. 

*  *.  4.    See  £x  parte  D^al,  Law  Rep. 
8  Q.  B.  887. 

'  a.  4.    Gravea'a  Cast,  Law  Rep. 
4  Q.  B.  715. 

•  M.  1,  8.  W.  6.  •  •-  7. 
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Special  requiremenU  in  the  caee  of  tranftlationa  are  made 
13  A  16  Vict.  c.  12.'  Section  6  of  the  former  statute  provides 
tliat  in  the  case  of  a  book,  dramatic  piece,  or  musical  conipoAi- 
tion,  wliiclt  has  been  publii^hcd  abroad  in  print,  **  the  title  to 
the  copy  thereof,  the  name  and  place  of  abode  of  the  autlior 
or  composer  thereof,  the  name  and  place  of  al)odo  of  the  pro- 
prietor of  the  copyright  thereof,  the  time  and  place  of  (lie  tirst 
publication,  representation,  or  performance  thereof,  as  the  cane 
maj  be,  in  the  foreign  country,"  shall  he  registered,  and  that 
a  copy  of  the  work  sbaU  be  delivered  to  the  officer  of  Uie 
Stationera'  Company.  In  the  cose  of  dramatic  and  musical 
compositions  in  manuscript,  the  time  and  place  of  the  first 
representation  or  performance  are  to  be  entered,  instead  of 
tlie  time  and  place  of  publication.  No  copy  la  required  to  be 
deposited.  In  Wood  v.  Booscy,  the  registration  of  the  piano- 
forte arrangement  of  an  opera  was  held  to  be  invalid,  because 
Llie  name  of  the  composer  of  the  opera  had  been  entered  in  llie 
registry,  instead  of  the  name  of  the  person  who  had  made 
the  arrangement.'  In  the  opinion  of  the  court,  the  latter,  aa^H 
not  the  former,  was  Oio  author  of  what  was  registciXHl.  ^| 

III  Booscy  V.  Kairlie,  the  plaintilTs   claimed   the  exclusive 
right  of  representing  an    opera  composed   by  Otfcnbach,  of 
which  a  piano-forte  arrangement  made  by  Poumia,  but  not  the 
orchestral  parts,  had  been  published  in  print.     There  had  been 
entered  in  the  registry  tlie  title  of  the  opera,  the  name  and 
place  of  abode  of  Olfenbach  ua  composer  and  owner,  the  tim^^ 
and  place  of  the  first  representation  of  the  opera,  and  tli^| 
time  and  place   of  the    first  publication  of    the  piano-forte 
arrangement.     A  copy  of  the  piano-forte  arrangement,  but  not 
of  the  opera  itself,  bad  l.)cen  delivered  to  the  ofliccr  of  the 
Stationers'  Company.     Vicc-Chancellor  Bacon  ruled  that  tlie 
piano-forte  arrangement,  and  not  the  opera  itself,  was  the  tiling 
registered ;  and    that,  bh   the    name   and   place   of  abode  of 
Soumis,  the  author  of  the  arrangement,  had  not  been  en(erB^|H 
the  registration,  acconling  to  Wood  v.  Goosey,  was  not  volid.^^ 
The  Court  of  A2)peal,  liuwevor,  held  that  all  the  facts  require! 


*  See  OBf*.  p.  217. 

•  Uw  K«p.  -2  Q  B.  »40.on  sp.  S  Id. 
238. 


»  7  Ch.  I).  301.  807. 
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for  the  registration  of  tlic  opera  itself  had  beon  duly  entered, 
uid  that  the  additional  entry  of  tlie  time  and  place  of  the  tiist 
jiLiUitiation  of  the  piano-furte  arrangement  and  the  delivery  of 
I  copy  of  it  were  supcrQuous  acta,  wliich  did  not  affect  the 
ngiMxation  of  the  original  opera.  There  was,  Iherefurc,  a  good 
re^stratiou  of  the  unpublished  opera,  but  not  of  Die  piano-fort« 
arrangemeuL' 


PUBUOATION. 

itatoiOTj  Copyright  beglna  with  Publication ;  doe*  not  exist  In 
tiDpabUihed  Worka.  —  The  chief  object  of  the  legislation  for  the 
•drtncement  of  learnnig  is  to  secure  the  publication  of  literary 
works  for  the  Imnefit  of  the  pulilic,  and  this  consideration  is  a 
couditiou  on  which  protection  is  extended  to  autliors.  Publi- 
cilion  is  the  beginning  of  statutory  copyright,  and  a  condition 
pncedcnt  to  ita  existence. 

Tlie  statute  of  Ainic  gave  copyright  in  a  book  for  a  terra 
"to  commence  from  the  day  of  the  first  publishing  the  same;" 
Mdtlie  statute  of  Victoria  expressly  makes  '■  first  publication" 
tk  Ijctfiiniing  of  tlie  term  of  protection.*  "  Copyriglit,"  said 
UrJ  Chancellor  Cranwortli. ''defined  to  mean  the  exclusive 
rifiji!  of  multiplying  copies,  commences  at  the  instant  of  pnl>- 
lication.*'*  In  the  language  of  Mr.  Justice  Cronipton,  "The 
monopoly  ifi  vested  in  the  author  or  his  assigns,  for  the  liuiited 
tcmafler  first  publication.  This  first  publication  is  llie  com- 
iMnceineiit  and  foundation  of  the  rij;lit,  the  terminus  n  gwo, 
theperioJ  of  the  existence  of  the  right  is  to  run,  and  a  condi- 
tion precedent  to  the  existence  of  the  right.**  ^     Furthermore, 


'TCh.  I).  811.  See  critiL-idm  on 
<^J«d|tnMir  iD  this  COM  in  Cliap.  XV. 
A*  lo  legntrjitiun  in  Uie  cnse  or  a 
''""'p  liMf»p«ppr.  ICO  CuwII  «.  Sliff, 
'"^.•iJ.^B  ;  in  ttie  »•«  of »  foreign 
^l>^Atmr.  r.  Mudic,  10  Exch.  Hep. 

'BAnu,  e.  1»,  a.  li  6  A  a  riot. 

'JpiVrjrt  r  BooMy,  4  H  I..  0. 
•*    In  ihe  MO)«  ciife,  Jlr.    Jastlre 

^iitiUiMn  Mid  that  neithor  tlie  ftuihor 
"nwUtawlunee  would  he  entitled  lo 
fuprnglii  imia  puUicaUon.    Whatever 


right  ttie  author  maj  hare  poiHMed 
before  puhliL-aiion  niusi  have  been  u 
common  taw."     Ibid.  SWj. 

•  Ibid.W".  "Itinwkfonlr.  Hood," 
continued  the  same  jmlpe,  "which  I 
have  before  referred  to,  and  wtiich  was 
tltnidt-nlnolrory  toniiftflrriheftrtratcaAe 
in  tlic  liniiso  uf  T^irda,  Ilie  (1r<-lar»lii>n 
«*i'rrc<lt1ieinfrinRptiienlRBlit'itii;^i"i'n 
the  period  after  Uie  Krat  piiblicatJDn  ; 
and  lyinl  Kenyon,  in  naying  ihal  tl  wna 
eiialiliihed  tlint  t)ic  riutit  was  conflned 
u>  the  timea  limited  hy  ilie  Etaiute,  in 
effect,  treated  Ute  tot  of  first  publica- 
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the  atntuto  gives  ft  remedy  for  piracy  only  in  tbe  case  of  & 
'*  book  iu  which  there  Bhall  be  subsiHting  copyright ;"  and 
roakea  registration  a  condition  precedent  to  bringing  an  action 
at  law  or  a  suit  ia  equity  for  the  infringement  of  coftyriglit* 
As  publication  must  precede  registration,  it  is  clear  that  there 
can  he  no  statntory  protection  for  an  nnpubliHhed  work.* 

It  lias  been  shown  that,  notwithstanding  some  diversity  of 
opinion,  the  law  in  the  United  States  lias  always  been  well 
established  that  copyright  could  not  under  the  earlier  stotutes, 
and  cannot  under  the  existing  one,  l>o  secured  without  per- 
formance of  the  three  prescribed  requisites  relating  to  the 
filing  of  the  title  before  publication,  printing  the  notice  of 
copyright  in  tlio  book,  and  delivering  copies  within  a  named 
time  after  publication.*  It  is  obvious  that  tliesc  acts  cannot  be 
done  without  publishing  the  work.  Publication,  therefore»  is 
made  an  essential  prerequisite  to  securing  copyright ;  and 
hence  thcio  can  bo  no  statutory  copyright  in  an  unpublished 
work.*  H 

Publioatdou  miut  ba  within  Reasonabis  Tlma  after  Pilinc  nw 
—  Xo  time  ia  indicated  by  the  statute  wiliiin  which  a  work 
whose  titlc-|>age  has  been  recorded  shall  be  published;  nor 
has  any  more  dcHnite  nilc  on  this  point  been  laid  down  by  the 
courts  than  that  publication  must  be  made  witliin  a  reasonable 
time  after  the  Aling  of  the  title.  In  Boucicault  v.  Ilart,  where 
it  appeared  that  the  title  had  Ijeen  recorded  on  October  '24,  and 
the  work  had  not  been  published  when  the  bill  was  filed  in  tlie 
following  February,  the  court  did  not  hesitate  to  hold  that  pub- 
licaliun  had  not  been  made  within  a  reasonable  time.'  ^| 


tton.  from  wKkh  mch  lime  vaa  to  ran, 
u  a  condition  precedent  to  the  esUt* 
et)ce  of  ilie  riglit."  See  alio  Colbum 
V.  Sioims,  ^  Ilaro,  648. 

I  6  £  6  Vicl.  c.  46,  H.  16,  24. 

«  See  anU.  p.  279. 

>  8m  antt,  p.  205. 

*  In  not  fewer  than  five  caaet,  tlie 
Cin^uil  Court  of  the  United  States,  by 
holding  that  «  drBin«ti*t  who  flicft  n 
copy  of  llie  title  of  lii>  piny  with  the 
Librarinii  of  Con^neM  ■■  entille*)  to 
thff  protecljon  of  the  ■taluic,  allhongh 
tbe  play  ii  not  pubJiitied  in  print,  hai 


cDDslra^  tbe  law  to  tbe  effect  thai 

copyright  at  well  as  playriiiht  nu> 
exiit  ID  an  unpublliihed  work.  Bu' 
this  doctrine  WM  rightly  rivermk^ 
m  Boucicault  v.  Hart,  ISQUtohf.  47 
whoeo  authority  was  followed  in  Car 
illo  V.  Shook,  22  Int.  Ilev.  Rec.  l&S 
See  Chap.  XV. 

*  IS  Blaichf.  47.  "  Tliere  b  » 
limp  preicriheil,"  mM  Ijonpyear.  J, 
"  within  which  actnal  puMicalion  ■Hal 
commence.  That  Ja  left  entirely  lotb 
option  of  the  proprietor."  F»rnier  i 
Calrert  Lithagraphing,  En^niTing.  i 
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wiiat  ts  a  PubUcation.  —  In  one  sense,  a  work  of  literature 
ar  art  in  published  when  it  la  cummuiiicated  to  the  public,  in 
wbatcvcr  manner  this  may  be  done  ;  vhetber  by  tbe  circula* 
tiM  of  copies,  oral  delivery,  repiesent&tion,  or  cxliibibion.  At 
common  law,  tbe  word  publication  may  have  this  coiuprblien- 
liv«&ignification.^  But,  to  determine  its  meaning  under  the 
itatute,  it  is  necessary  to  ascertain  in  vbat  sense  the  legiBlature 
used  the  word.  In  the  cose  of  bookn,  mape,  charts,  drawings, 
engravings,  photographs,  litlingi-aplis,  and  clirnmos,  the  only 
kiud  of  publication  recogcnzed  by  the  statute  is  tbe  circulation 
of  copies.'  nence,  a  literary  composition  is  not  published,  vilhin 
tbe  moaning  of  the  statute,  when  it  is  orally  comnmnicaled  to 
the  public;*  nor  a  pictorial  pz-oductiou,  excepting  perbaita  a 
painting,  when  it  is  publicly  exhibited.* 

Dtamatic  Coinpoaition& —  Under  the  statute  of  the  United 
States,  dramatic  com]jositiou8  arc  governed  by  the  same  rule 
as  are  general  literary  works.  With  reference  to  copyright, 
tlief  differ  iu  no  wise  from  books.  The  right  of  representation 
ia  iwcurcd  by  the  statute  only  in  case  of  a  dramatic  coin|iositiou 
which  b&s  been  published  and  copyrighted  as  a  book.  Whether 
oa|)Tright  or  playright  be  claimed,  the  question  of  publication, 
M  far  as  the  vesting  of  the  right  is  concerned,  is  determined 
inUiesame  manner  as  in  the  case  of  a  book.  Circulation  of 
copiu  is  eseential  to  a  publication.  Tlie  public  performance 
of  a  drama  is  not  8uc}i  a  publication  as  will  defeat  a  copyright 
•fterward  obtained  for  the  composition ;  ^  and  it  is  not  such  a 
poWication  as  the  statute  requires  to  be  made  before  the  copy- 
right can  be  secured." 

In  England,  tlie  law  is  somewhot  different.  The  statute 
"Wire*  tlio   right  of  representing  or  performing,  not   only 


j*J»-*^iiilUog  Co.,  e  Am.  L.  T.  II. 

'■^  ButiMm  U  little  doubt  that  tlie 

*"'  iniil   be    piiblishcU     williin    u 

UV*»Me  time  after  the  filing  of  the 

'  Set  owl,,  p.  UB. 
Sw  Kwne  v.   Wheatley,  9  Am. 
f*  R«B.  «;    rainier   ir.   DeWitt,  '2 
*'J««JlN.  v.).  M8. 

^  AWrnethy  v.   Hutchiruoo,  1 
"Jl'Tw.aSi  BarlteUiF.  Crittenden, 


i  McLean,  300,  5  Id.  82;  Keene  t. 
Kimball,  IS  Gray  (8'J  Mau).  MS; 
Boucioiult  r,  Vox.  6  HlalchC  tt7. 

•  See  Martin  v.  WrigtU.  6  Sim.  297. 

s  RubertB  v.  Myers,  VA  Mtiutlniy  Law 
Beponer,  8y5 ;  BoncicauU  v.  Fox, 
tvpra ,-  Uoucicault  p.  Wood,  2  Biag. 
3i. 

0  Buudcniilt  V.  Hurt.  18  BUtchf.-l?; 
CnriUo  V.  Sliook,  22  lot.  Ber.  B«c 
162. 
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printed,  hut  also  manuscript,  dramatic  and  miiaical  compo- 
sitions ;  *  and  declares  that  ttic  representation  or  performance 
of  such  compositions  shall  be  deemed  equivalent  to  the  pnb- 
lication  of  a  book.'  But  representation  or  performance  ta  a 
publication  only  with  reference  to  the  vesting  of  playright,  and 
not  of  copyright.  Thus,  in  determining  the  statutory  riglit  of 
an  author  to  represent  a  di-ama,  its  public  performance  is  treated 
as  a  puVilication  ;  hut,  in  determining  any  question  relating  to 
the  copyright  in  the  same  composition,  representation  is  ut 
publication.* 

Paintings  and  Bcnlptore. — What  is  a  publication  within  tBe 
meaning  of  the  statute  in  the  case  of  paintings  and  sculpture, 
is  a  question  not  easily  determined.  Not  only  copies  of  such 
works,  but  the  originals  themschea,  are  made  subjects  of  copy- 
riglit ;  and,  if  the  principle  that  publication  is  essential  to 
copyright  is  to  be  applied  in  all  cases  without  exception,  it 
follows  tliat  a  painting  or  a  statue  must  be  publislicd  before 
copyright  will  vest  in  it.  Of  course,  such  works  cannot  be 
published  in  the  snme  manner  as  a  book.  It  is  true  that  copies, 
such  as  photographs,  engravings,  chromos,  casts,  &c.,  may  l>e 
given  to  the  public.  But,  in  that  case,  it  is  the  copy,  and  not 
the  original,  that  is  published ;  and  there  is  here,  between  the 
thing  itstlf  and  the  copy,  an  essential  difference,  which  does 
not  exist  in  the  case  of  a  literary  composition.  Ucuce,  in  the 
Irish  case  of  Turner  v,  Robinson,  it  was  held  that  printing  in 
a  magazine  an  engraving  of  a  painting  was  a  publication  of 
tlie  engraving,  but  not  of  the  painting.'*  The  court  said  that 
the  publication  must  be  of  the  thing  itself. 

United  BtatH.  —  Striclly  sjieaking,  a  painting  or  statue  can 
bo  publiiihcd  only  by  being  exhibited.  But  there  is  a  difficulty 
in  holding  exhibition  to  be  a  publication  within  the  meaning 
of  the  American  statute.  The  mode  of  publication  must 
correspond  to  the  nature  of  the  right  secured.    The  oral  com- 


1  8&4  wiu.  IV.c.  16. 

I  S  A  6  Vict.  c.  40,  «.  20.  BoocEcauIt 
ff.  DdaflelJ.  1  Horn.  &  M.  667;  nouci' 
Cftult  r.  ChNlterion.  6  Ch,  I>.  afti. 

)  Clark  V-  Bishop,  2&  L.  T.  k.  b. 
908;  D'Almaincr  Bfjoscv,  1  Y.  &  C. 
Kxcli.  288  ;  Tinaley  c.  Lacy.  1  Hem.  & 
M.  747.    S«o«l«o  Coleuuin  v.  Watbeo, 


fi  T.   R.   246;   Mnm/  e.  EUUtoo,   6 
Barn.  &  Aid.  6fi7. 

*  10  Ir.  Ch.  121,  610.  A«  to  Um 
different  meanings  given  to  tbe  word 
publication  in  this  ca»e  and  io  Prlore 
Albert  v.  Slrani*,  tee  an(«,  p.  115, 
not*  a. 
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manicationofalitorarjcompoBition  18  not  a  publication,  because 
mcl)  use  of  the  work  is  not  witliin  the  rigltt  granted  Uy  the 
itaiote.     So  in  England,  where  the  statute  secures  the  riglit  of 
representing  manuscript  as  well  as   printed  dranialtc  couipo- 
utions,  the  performance  of  a  play,  as  has  been  said,  is  a  pulh 
lication  with  reference  to  the  riglit  of  representation >  but  not 
vitb  reference  to  the  right  of  multiplying  copies.     In  the 
United  States,  representation  ia  not  a  pubHcation  in  either  case, 
(or  the  reason  tliat  the  statute  grants  playright  only  in  the 
c&ftc  of  a  dramatic  composition  which  has  been  published  and 
copyrighted  as  a  book.     This  necessarily  requires  a  play  to  be 
pulilislied  in  the  same  manner  as  a  book.     The  exhibition  of  a 
painting  or  a  work  of  sculpture  is  not  strictly  a  publication 
Titliiii  the  meaning  of  the  statute  of  tlie  United  States,  because 
tin  right  secured  is  that  of  copying,  and  not  that  of  exhibiting. 
Tliis  objection  may  not  exist  in  England,  where,  as  is  shown 
fortlier  on,  the  right  of  exliibiting,  as  well  as  that  of  publish- 
ing, copies  is  secured  by  the  stalule. 

It  may  be  maintained  with  reason  that,  to  give  the  public 
the  benefit  of  the  production  is  as  csseutial  to  copyright 
ill  the  case  of  any  work  of  art  as  in  tlsat  of  a  literary  com- 
position; and,  hence,  that  copyright  will  not  rest  in  a  painting 
Offfork  of  sculpture  unless  it  has  been  published.  But  what 
clall  be  considered  a  publicatiun  within  the  weaning  of  the 
•*»  i«  a  question  which  remains  for  judicial  determination. 
"  is  not  improbable  that  the  American  courts  will  bold  the 
pQblicaiion  of  a  photographic  or  other  copy  of  the  original  to  be 
Fquiralent,  within  tlie  meaning  of  the  statute,  to  the  publication 
oftheworkitself.* 

'  In  Om«l  p.  Wood,  W  How.  Pr.  rigTued,   but  th«  plilntiff   oUimed  m. 

*•  Wri  Oertel  k.  Jacoliy,  44  Id.  179,  c«nin)on-law  propBriy  in   (lie  pAiiitiiig. 

*^*'^  by  Uie  apcciftl   term   of    the  The   di'femlant   linil   puhlislieil   jiholo- 

1**"  Vurk  Supratne  Court,  in  18iO  an  J  graplit  uf  the  painting ;  but  it  duea  not 

~^*.  »n  important  queation  concerning  appvar  from  either  report  whellier  lie 

"^^liticatinnorapaintiiiti  wan  raiaed;  liad  copJod  llie  urigiiial  or   llic  niitliui^ 

•W  the  opinions  tlirnw  tut  ligltt  on   tlte  iwrd  pliol"gr«pliit.     It  is  tlonr  ihat  tlie 

7VML    The   plainlifT  lind  painli^d  a  copipa  wlitrli  had  bef.>ii  imhliiilted  willi 

fiRvrv  mmed   The    'R>xk   or  Aficii,  the  content  of  tlie  plniniiff  were  com- 

"'  ''nidi  chruino-litlK>grapha  and  phu-  moii  property.     Uul  iheir  publication, 

'**P*pU  were  publiBlied  with  the  con-  acconllnft  to  the  decbion  in  Turner  v. 

***'!  ^  the  plainlifl*.     Neither   these  HohinRon,  wai  not  a  publication  o(  the 

•"P*  nor  ibe  painting  wore    copy-  painting    deilructive    of   Uie  owner's 
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Oreat  Britain. —  What  is  a  puliUcation  of  a  painting  or  of 
work  of  6culptui-e  is  as  doubtful  in  England  aa  it  is  in  tbl 
country.  The  25  &  26  Vict.  c.  68,  secures  copyriglit  in 
paintings,  and  pruhihits  not  only  the  circulation,  but  also  the 
exhibition,  of  any  piratical  *'  repetition,  copy,  oi-  imitation  of 
tlie  said  work,  or  of  the  design  thereof."^  What  is  a  publica- 
tion within  the  meaning;  of  tliis  act  Is  a  question  on  which 
neither  tlie  statute  nor  the  decisions  throw  any  light.  In  Tur- 
ner V.  Robinson,  it  was  held  that  neither  the  public  cxliibition 
of  a  painting,  nor  the  printing  of  an  engraving  of  it  in  a  maga- 
zine, was  such  a  publication  as  would  work  an  abandonment  of 
the  owner's  rights  ia  the  original.^  But  this  case  was  gov- 
erned by  the  common  law,  and  was  decided  before  statutory 
copyright  in  paintings  was  granted.  It  is  not,  therefore,  an 
authority  aa  to  what  is  a  publication  of  a  paluting  witbiu  the 
meaning  of  the  statute. 

By  64  Geo.  III.  c.  56,  copyright  is  given  in  sculpture, 
models,  and  busts,  for  a  term  of  years  from  **  first  putting  forth 
or  publishing  the  same."  The  property  secured  by  this  act 
seems  to  be  comprehensive  enough  to  embrace  the  right  of 
public  exhibition.^  Tlic  opinion  has  been  judicially  expressed 
that,  witiiin  the  meaning  of  the  statute,  a  work  may  be  pi 
lished  by  being  publicly  exhibited.'' 


oommoD-lATr  right  IIenc«,  whether 
this  ritcht  was  ipva>Ieil  ileiietiiled  on 
the  fiict  wlicLlu-r  tt>«  defeitilnnt  Imi] 
cupk-tJ  the  i^niiiliiit;  ur  iIil-  autliunn.'d 
|ihotugrB|)li.  Tliio  tiirI  quntioa  ttoea 
not  appeur  to  have  bwen  rel'crred  to  in 
either  ciu«.  Tlie  controlling  iaxU  and 
printiipka  WL-re  the  aamc  in  Itotli  iMtet. 
Tlie  Ovt'iAiou  nils  in  fa^or  of  the  plain- 
tifl  lEi  OierU-1  17.  Wood,  and  a^iist  him 
in  Oc'Hol  V.  Jauoby. 

I  ad. 

>  lOIr.  Ch.  Vil.6;0. 

'  See  Cliap.  X.,  where  Et  hi  i>ho«n 
tbftt  a  ivniedy  ia  alTtirJi-d  by  [lie 
cominoD  law  to  llio  extent  uf  tlw 
ri^it  Mcjrt'd  by  th«  ilatute. 

*  In  Turner  r.  Kobinsoa,  Lord 
Chancf  Llor  Umdy  Mid  :  "  In  the  stat- 
utes bvatuwing  ))roIeclinn  upon  vrorics 
ot  tculpluni,  tlie  Irrininiu  u  i/mo  froRt 
wtikb  the  protcctiun  coniiueiicca  ia  tlie 


publkadon  of  the  work,  that  ia,  from 
the  moment  tl»e  eye  of  tlia  public  U 
allowed)  to  rest  upon  il.  Many  Urge 
vrorlcs  in  this  brancli  nf  art,  which 
decomte  public  aqiiam  «i>d  other 
place*,  are  of  counc  ao  pui-ltatied.  bat 
there  ire  otben,  not  de«i^m-d  for  luch 
purpoaee,  which  coold  never  be  pub- 
lished in  any  otlier  way  than  in  exhU 
bitiona;  then^foro  I  apprehend  that 
tliese  works  of  seulpture  nmat  be  con- 
sidered AS  puhUabed  hy  r-xbiliilinn  at 
audi  place«  us  lliv  K^iyai  Aciiik-my  and 
Manclieater,  to  as  tu  entitle  them  to  the 
protectron  of  the  siatolea,  (Vom  the 
date  of  tituh  puhlivation."  10  Ir.  Ch. 
610-  lit  iliiueivault  v.  ChHllrrlon,  as 
reported  :io  L.  T.  k.  b  14b.  James, 
L.  J,,  referring  to  the  fact  that  a.  19 
of  7  &  8  Vict,  c-  12,  did  not  repeal  any 
tliinit  in  3  &  4  Will.  c.  U,  said :  "  It 
liaa  a  limited  purpose  only,  which 
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Ii  Ciioxilatlon  of  Muiiucript  Gopiei  Publication  ?  —  When 
printed  copies  of  any  literary  or  other  work  are  circulate<l,  tlio 
question  of  piihlicalioii  is  Hirnple.  Wlietliur  a  ciiinpositioii  iimy 
bepublJKlied,  witliiiilliciiiCQiiiiigoftlte  tttatutc,  by  thccirculBtion 
of  cnpies  in  manuscript,  ia  a  question  on  whicli  little  light 
is  l3irowu  either  hy  the  stattiles  or  the  deciHioiis.'  It  may  l>e 
dujned,  on  the  one  hand,  that  the  legiKlatiii'c  used  tlic  wurds 
pflbtisb,  puhlicatiDn,  (fee,  in  their  ordinary  meaning,  wluuli 
is  the  circulation  of  printed  copies.  On  the  other  hand,  it 
maybe  urged  that  the  pnrpo^e  of  making  puhlieation  a  pre- 
requisite of  copyright  is  thai  the  public  may  have  Uio  benefit  of 
tk  production  for  which  protection  is  (granted,  and  Uiat  tins  ol>- 
jccl  is  secured  by  communicating  the  witrk  to  the  general  public, 
thuugli  the  copies  circulated  be  in  manuscript  and  not  in  print. 
Ar  selling  manuscript  copies  of  a  composition  may  t>e  practi- 
ctUjr  equivalent  to  the  sale  of  printed  ones,  there  appears  to  be 


illd  pnrpofc  is  exprefwei]  in  vonls 
■hicli  Bia«(  prima  j'urir  nfve  tiB  I  lie 
Dunng  of  ihe  won! '  published,'  wliii'h 
iitotw  tkat  Burt  of  tliini;  wliiL-h  ytiu 
Qa  )irt(Ii>!itl(i  of  a  bouk,  or  of  a  ilm- 
wik  piin*.  or  of  a  miuical  crmipwit- 
Ow,  Ami  wliicli  you  tniiy  prcticnre  of 
■  pTini.  or  article  of  iciiiplure.  or  any 
■^  H»rk  of  Mrt ;  Uiat  is  to  say,  made 
putilM; b|  tlio*e  ntoans  which  are  »ppr&- 
Pt'Uvio  tilt!  {MTticuUr  article  or  lli« 
HrUculir  Uiiag.  A  book  is  pubtialteU 
V  btitig  phiitvU  ;  a  (Irniiialic  piece  or 
BtricKl  cunipovtttoii  U  pulili»hcHl  by 
••'•'IpiblWy  rrpres«n(e<l :  r  print  or 
inkhoriculpture  ii  puLtliihe<J,  fur  the 
PW^aM  of  thia  act,  by  b«inff  made 
IHiutgecl  of  copy  in  ca«u  or  print*  ; 
"dlihiMiU)  My  with  regard  to  fluiilp- 
^Uil<il))«f  works  of  art  beini;  mul- 
IBpM  tijrcMtB  or  other  vopic-s,  it  wouM 
''PM  in  rncli  caae  upon  tliat  wlitcli 
If'iMlothe  patiicular  thing,  if  it  be 
'"UllW  public  WW." 

'  In  Kmob  v.  Wbratli-y.  9  Am  T.hw 
"*<■  H  Mr.  Juitliv  CaJwallarier  anid  ^ 
^  lnt«odwl  ttKADint^  of  the  nurd 
'"'^t^cwini  in  tbia  and  other  statutory 
pfutiiioiioonocminKcopyriKhi  is  poI>- 
■^t***  ia  print"  Similar  UnftuiKC 
■■tOMl  by  Monell,  J.,  in  Palnur  v. 


Pc  Wilt,  2  Sw«eny  (N.  T),  MS.  Bur 
in  t'lch  laei'  Ihe  cottrt  was  druwiiij^  a 
disiindion  betwetii  Ihe  ordiimry  mode 
of  piihliihing  a  literary  conipoaJlion 
and  tlie  n-preM-ntaiiiin  nf  a  play.  The 
qui-stion  of  piihliemltim  by  the  (tenvml 
vircuhiiioii  nf  iDnniucript  cnpiv*  waa 
not  (liscniscil,  thoiijch  in  tlie  former 
CMO  the  court  oonaidereU  Uje  prirate 
(.m-ulation  of  iiicli  cupiea. 

In  Bartlett  v.  Crittenden,  w))ere  It 
apiteari'd  that  a  teacher  lini)  permitled 
hu  pupils  to  make  Ltipi^  of  a  niaiiu- 
surijiL  lor  their  private  u«e.  Mr.  Jualic« 
Mclieatt  teems  (o  have  been  of  ilie 
opinion  that  aworlt  raiglit  be  published 
by  clrvulatit>|[  manuecript  copieit.  "  It 
ia  canten<ii>^d,"  lie  Mid,  "that  this  ia  an 
abandouiD^nt  lo  the  public,  and  ia  as 
muL-h  a  publicailnn  as  prinlitig  th« 
iiiannwcripts.  That  printinn;  is  oitly 
one  umde  of  pubkicttlun,  whiL-h  iiiav  be 
done  a«  well  by  multiplyinK  manujiiTipt 
ciipii-fl.  l'hl«  ia  not  dciiiH ;  hut  Die 
inquiry  is.  Dors  such  a  publ iiTation 
Lonatiture  an  Blwmlimmeni  \  "  i  .Mc* 
Lean,  S03.  Bui  iii  this  ca&c  the  deci* 
aiun,  thai  there  hatl  b«en  no  puhlica- 
lioD,  was  based  on  the  ^ound  that  the 
virculnlion  of  copies  was  private  aii<l 
not  public. 
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no  reason  why  this  latter  view  of  the  law  may  not  be  ftdopi 
Of  courae,  to  Hecure  copy  right  for  nianu-script  copies,  it  would! 
ueix-asary  to  comply  with  the  same  statutory  reqniBitea  tj 
must  bti  obaerrcd  in  the  case  of  printed  compositions.* 

If  the  public  circutatiun  of  manuscript  copies  is  a  pubhcntii 
witliiu  the  meaning  of  the  statute,  it  follows  that  the  copyrig 
in  a  printed  composition  may  be  defeated  by  a  general  salej 
nianiiscript  copies  before  the  copyrij^ht  was  secured.*  I 

Private  CircnlatlDn  of  Copies  not  Publication. — The  law  It 

ogriiizes  a  vital  distinction  between  tlie  public  and  the  pri^tl 
circulation  of  copies.  The  owner  may  circulate  copies  f 
a  work  among  a  limited  imml>er  of  persons,  with  the  und| 
standing  and  on  the  condition  tlmt  it  is  not  to  he  made  puhUj 
In  such  case  no  pnblication  takes  place,  nutwllhstanding  thi 
the  copies  so  distributed  are  printod.^  It  may  sometimes  i 
diflTicult  to  determine  whether  a  work  is  given  without  reserf( 
tion  to  the  general  puhl'ic,  or  condiliinially  to  a  select  few.  Be 
when  tlie  fact  is  found  that  the  circulation  of  copies  is  puhli* 
or  that  it  is  private,  the  law  will  be  determined  acconjingly. 

Tlie  deposit  of  a  chart  wilh  the  Secretary  of  the  Navy,  for  th 
use  of  the  government  and  for  preservation,  but  with  tlie  ex 


>  In  neei  ».  Peltzer.  76  III.  47E,  the 
Supreme  Court  of  Illinois  hclJ  thiit 
glrlng  t  CQftj  of  a  initnuicri[>t  map, 
whiuli  liail  not  been  oopyriKlil^l.  lu  tl»e 
inly  of  Cliicago  fur  jiulilic  ti&i',  atiil  »ell- 
iiig  willioijt  nny  rontriutiun  «'*(.'rHl 
cupie*  lo  nrflUestale  dealvn,  amuiintrd 
to  K  publication  whii:h  dettroycJ  the 
common-law  propeny  in  ifte  map. 
Tilt  court  dill  not  «xpret(ljr  dKlare 
tlinl  tins  wM  a  pubiicniicin  wiiliin  t)io 
meamng  of  the  copyriclit  Hlatiite  ;  but 
fuuli  must  be  tlie  flfiiM,-t  of  tlii>  (liH!i»inn. 
It  is  rvHsiinalily  nienr  tlmt  ittitlutdrj 
[N>p}Tit[lil  ctiulil  uut  iuivv  bet-n  sucurvd 
fur  tlie  map  ntler  it  bad  be&n  made 
puliLit!  by  the  uirciilation  of  ninnii«i-ript 
c-»|<ki.  Hut  muili  ulivulntitin  would  be 
ail  bnr  lu  ihv  Ti-alirg  of  coprri^'bt, 
unlbHS  it  smounled  to  a  publication 
witbin  tlie  mFRninit  o(  (lie  «liitut(>, 
MorwJTer,  [Iie<;omriioii-I«w  projiertr  in 
a  work  Is  not  lott  utilil  it  is  ftublished 
within  ttie  meaning  of  the  statu  le.    If 


this  manaicrlpt  map  liad  been  dul; 
copyrlgbted,  treating  ibe  sale  of  mnnv 
script  copies  na  a  publication,  it  i 
reasonable  to  suppose  that  tlio  cop/ 
n)tlit  would  bave  been  valiil. 

3  In  Wliite  V.  iivnwh.  '2  BAm,  i 
Aid.  2tlH,  it  was  ticid  tbnt  tlic  copyrigh 
in  a  printed  mtisical  compoaitioa  wm 
not  defeated  by  the  fact  lliat  Hren! 
tbou^Aod  manuscript  copiee  bad  ttcei 
sold  before  it  was  polilisbvil  in  print. 
Uut  it  uinnot  be  BatiflfnciDrily  deter 
mined  wbetlier  thi.'*  deciiiion  wns  based 
oil  lUo  )[ruiLni1  ibnt  tbe  circulation  o( 
niHnusiTrpt  copica  whs  n  pnblicatioa 
witbin  the  menniriK  o1'  tlie  slatuto,  and 
hemx!  the  l)eKi[i»inK  of  cupyriKlit;  or 
thai  it  WflB  not  u  pitbiicntion,  and  lieoM 
diet  not  Hflect  ibe  copyrifiht. 

"  I*rim.-e  .-Vlbert  p.  Strange.  3  l>e  0. 
&  Sm.  tiiJ2.  on  ap.  1  Mac.  &.  It.  2S; 
Bnrtlett  v.  Crittenden.  4  McLean,  900^ 
6  Id.  'Ai;  Keene  f.  Wheallejr,  8  An. 
Law  Iteg.  88. 
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press  nnderstanding  that  it  waa  not  to  be  fmblishcd,  was  lietd 
DOt  to  lie  a  publication.^ 

When  a  Book  ia  PubU«bed.  —  A    book    is   published  when 

priuted  copies  ai-o  sold  unconditionally  to  the  public.    **■  A  sale 

uttur&lly  imports  publicatiun."^    But  sale  is  not  essential.    A 

vork  la&y  be  published  by  the  gratuitous  circulation  of  copies.* 

'Tlie  question  of  publication  cannot  depend  on  tlic  number  of 

copies  sold  ;  because  a  sale  of  ten  copies,  or  even  of  one,  is  as 

cl»rif  a  publication  as  is  the  sale  often  thousand.    Nor  can  it 

lie  essential  that  a  single  copy  shall  he  disiH)sed  of  before  the 

Tork  can  t>o  said  to  be  published.    The  requirements  of  the 

law  are  met  when  the  book  is  publicly  offered  for  sale.     Then 

llic  opportunity  is  given  to  tiie  public  to  avail  tbeiusolres  of 

its  advantages ;  and  if  tlicy  fail  to  do  so,  even  to  the  extent 

of  obtaining  one  copy,  it  is  throiij?li  no  fault  of  the  author  or 

pnUiialKir.     But,  to  cunstitutc  u  publicHtiun,  it  is  essential  that 

the  work  shall  be  exposed  for  salo,  or  gratuitously  oHcred  to 

liw  general  public;  so  that  the  public,  without  discrimination  as 

to  pcnums,  may  have  an  opportunity  to  enjoy  that  for  which 

prutection  is  granted.     Printing  itself  cannot  amount  to  a  pulv 

licalion,  for  the  obvious  reason  tliat  a  book  may  be  withhold 

frcm  the  public  long  after  it  has  been  printed.     Ilenco,  where 

tiie]iulili}ihcr  makes  consignments  of  copies  to  other  booksfillers, 

*illi  instructions  not  to  sell  until  a  specified  time,  publicatioa 

^ill  tifit  take  place  until  tho  copies  are  exposed  to  public  sale. 

But,  if  :inch  cunsignmeiits  can  be  properly  regarded  as  general 

iiid  unconditional  sales,  they  will  amount  to  a  publication.^ 


'  Blast  I'.    Patten,  S   Paine,  393, 

aw. 

*  Bem.  J.,  Baker  v.  Taylor,  injra, 
J  See  N'nrclto  f.  SuOlow.  li'c.  R. 
'":  AleMDiler  r  Mackeuziu,  U  Se. 

)o  Heine  r.  Appli'tnn,  IngprRoll,  .1., 
**•■  "The  skeUMii's  anJ  drawmns 
*«t  tn^jg  fo,.  ,(,g  ([ovenitnenl,  lo  be 
"  IIku  diepcMial;  an  J  ConifreH,  by 
"^^^  ihe  report  which  contained" 
'™*  ^etchca  and  drawiiiKfl  to  be 
P^'i'fftl  fur  Ihe  bfiw'fit  of  th^  public 
" '"»,  has  itiercby  gircn  tlwm  lo 
"•  P«Alk!."  4  Blarclif.  128.  The  ac- 
""'  dmlatiou  of  vopie*  among  the 


pnblic  woald  be  a  publication;  but  tlie 
order  to  publiah  would  not  tiAve  that 
effect. 

*  Bukpr  r.  Taylor.  2  Bliil«}tf.  g'i.  86. 
"  It  i>  argued  lor  the  plaintiff."  taid, 
Belt*,  J.,  "  that  tl]e»e  al1e;;ed  aaiea 
were  only  consigntnontu  of  ilip  work 
in  advance?  t>f  the  publicntion.  or  tlint 
publication,  by  puttiiift  th«  boi>lt  in 
circuiaTion,  waa  not  made  until  after 
lliQ  (late  of  the  depoilt  of  the  Utie. 
There  ii  no  proof  lo  support  this  version 
of  llie  fjiels.  A  sale  nalurallr  inijtorw 
publiutlion.  T)ip  purchaaer  luivirif;  tli« 
right  to  know  the  cont^'ntu  of  the  bonk, 
and  mak«  Uieni  knawn  to  other*,  no 
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Where  the  owner  loll  printed  copies  of  a  moBical  compositii 
w\i\\  a  dealer,  with  ini!itriictlnii»  not  to  ftell  niitil  a  iiaiued  di 
the  sale  after  that  time  was  held  to  be  a  publication.' 

Ttio  publication  of  a  part  of  a  book  is  not  a  publication  o 
the  whole.^  Neither  the  publication  of  a  piano-forte  arrangi 
tuent  of  an  opera,  tior  that  of  a  few  of  the  orchestral  part8,  isl 
publication  of  the  ojH}ra  itself.^  In  such  cases,  there  is  a  publ 
cation  only  of  the  part  of  the  book  or  the  arrangement  of  til 
opera  whicli  is  pnbliahed. 

Place  of  dnt  PubUcBtion. — Or«at  Britain. — The  8  Anue 
0. 19,  was,  and  tlie  5  &  Q  Vict.  c.  46,  ie,  silent  as  to  where  i 
■work  must  be  published  in  order  to  be  entitled  to  copyright 
but  the  law  has  been  settled  by  the  courts  that  the  first  publi 
cation  must  be  in  the  United  Kingdom*  Thia  doctrine  it 
ba»cd  on  the  ground  that  the  chief  object  of  the  copyright 
statutes  is  the  advancement  of  learning  in  Great  Britain, 
vhicli  is  attained  by  securing  there  the  first  publication  ol 
books.  "  The  intention  of  the  act,''  said  Jjord  Cliancellot 
Cairns,  "is  to  obtain  a  benefit  for  the  jwople  of  tluB  countr;' 
by  t)ic  publication  to  them  of  worlis  of  learning,  of  utility,  ol 
amuHcment.  .  .  .  The  aim  of  the  legislature  is  to  increase  the 
common  stock  of  the  literature  of  the  country."  ^  ■ 


preifiiri)[klioii  cnn  be  niise<I  tlint  th« 
fifiUi  wiu  nnt  exordsed,  or  [lint  nn 
EClual  publi cAtioii  itid  not  follow  l\\e 
mIu.  itn  llie  ixMilrary,  llie  prefliimpliLiTi 
Is,  llie  oilier  vrny.  And  tlie  infi-rencc 
is  Birontt,  IIiaI  Acttml  piihlii->li<in  wiia 
tnii'le,  nn  svrurti  lo  hy  ilic  doti^iuliint, 
■ntvrinr  (o  the  10t)i  of  Nuvetiiber,  from 
Uic  f»vt  that  a  primed  copy  of  the 
work,  llifji  cumftlete,  wa*  on  tlnu  djiy 
depculied  in  Ilia  clerk's  ufficQ  ;  th(>  do- 
potil  of  the  Imok  complete  for  circula- 
tinn,  ftii<1  the  iK>p<»it  »r  the  title,  Xn-htg 
■InuiltHneous  Hcts.  The  'Ith  aectiun 
of  the  a<:t  in  express  wards  denies  all 
benefli  to  a  person  omlertlie  Act,  unlcM 
he  Bliall,  f'rfoir  tlK<  piiblii-jition  of  hts 
work,  deposit  llie  ltlle-pn)j:e!.  Aa:." 

>  W»)|  V.  Gordon,  M  Abb.  Fr.  F.  s. 
(N.  Y.)  841). 

1  Law  p.  Ward,  Law  R«p.  6  Eo. 
416. 

•  Booier  V.  FairUe,  7  Ch.  D.  801. 


See  also  Wood  ».  Boowy,  t<aw  Rep- 
::  Q.  B.  S40,  on  ap.  8  Id.  2:^8. 

*  Cleniciiii  I'.  Walker,  2  Barn.  4 
Or.  861;  (jHiuhanl  v.  Mori,  9  L.  J. 
(Ch.)  22T;  Chappell  v.  I'urday.  4  Y.  & 
C.  Kxch.  486:  rimpjR-tl  r.  I'urday ,  14 
Mci-».  *  W,  308 ;  Cotks  r,  foTxlay,  6 
C.  B.  8tK] ;  Boosey  o.  Purday,  4  Exch. 
Hep.  US;  Boosoy  p.  Davidson.  18 
(j.  n.  257  ;  Jefferys  v.  BooM-y,  4  H.  L. 
C.  HIG  ;  Boucicsult  v.  Deiaflt-ld.  1  Hvm- 
&  M.  Sm ;  Imw  p.  WanI,  Law  Krp.  6 
Eq.  416;  Kouilfd^e  r.  I^w,  Lhw  Uep. 
8  II.  L.  100;  Biiucicault  v.  Uhattenun, 

6  cii.  I),  -jb;. 

>  Itoutledge  e.  Low,  F^w  Rep.  8 
K.  r.  III.  "  If  H  should  be  said,  Wby 
ifl  the  pablicatiim  Co  l>e  construed  b> 
mean  a  British  publicnti<w,  and  tbs 
author  nut  to  be  construed  a  Brilisti 
aiitlior,  and  the  composition  a  British 
composition*  the  answer  see-ms  to  me 
to  bv,  that  tlie  pablication  being  made 
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When,  tlicrcfore,  a  book  is  publistied  in  a  foreign  country 
before  it  ie  publisheJ  iu  Great  Britain,  it  becomes  in  tlie  latter 
country  puhliei  jurig^  and  may  lio  rcpuliliftlied  by  nny  one, 
uok^  protection  be  secured  under  tlio  International  Cnpyrij^ht 
Acts,  But  conteinporancuus  publication  abroad,  by  wluL'h  is 
meant  a  publication  on  tbe  mime  dny  tliat  tlie  work  is  published 
inEagland,  is  not  a  bar  to  En4;lisli  oopyriglit.*  And,  provided 
tlie  two  publications  be  on  lliu  same  day,  it  ia  immaterial 
irhether  tbe  foreign  one  precedes  that  in  Eniflaiid.^  Nor  does 
it  matter  in  how  many  foreign  countries  the  work  may  bo  pub- 
lished, provided  it  appears  in  Great  Biitain  at  the  same  time. 
If  tlie  first  publication  of  part  of  a  work  takes  place  in  Eng- 
laiid,  and  of  anutjter  [lart  in  a  foreign  country,  English  copy- 
r^lit  will  vest  iu  the  former,  but  not  iji  the  latter.' 

Tbe  question  whether  the  place  of  publication  may  be  in  auj 


a»  roniTnmoctiienI  of  tlie  torni  iVoni 

*Mi  ili«  moDopotj  ia  to  nm,  ftnil  tlmt 
piblkuion  giving  righu  i»tnRnei]  to 
Biinin,  niid  tli«  enact nu^iitu  n*  Co  l}ie 
tauj  kl  Stttiunen'  Hail  tivlbre  tUv 
riSliU  II  to  the  jwnKltiea  were  to 
>ttK)i,  uii|  the  obligntiuii  icnpnsed  of 
Mwerini;  Mfuc-e  to  Drituh  iiutitutlaiis, 
togvihtt  with  the  aulttorily  at  Clf  mcnti 
r  VtJkt-r,  aniiafiivturily  hIihw  Uuit  tlio 
pi^caOan  tuu*l  be  ipU-ndvil  tu  he  iu 
Enfluul;  whilit  there  lecminotUiiiR  in 
^M  lofhow  that  the  le^isluture  in 
■■iuK  iIm  words  autlion  mid  uiigni 
^  wir  inteniiuD  of  niftking  any 
"^finioeaa  tu  the  plat.'e  uf  conipii6t- 
M>i,orKJi  to  any  |iereniial  Lapftcity  of 
a*aiiih«roraMi|p)«e."  CnHiiptim, .)., 
**ty»  ,.  BooMy,  4  H.  U  C.  «-'-u 
W«  iltti  lan{tuig«  of  Lord  Ctiath:«Uor 
*^».  f-n.  p.  2«,  note  't 
'  Cock*  .1,   I'unJay,   fi   C.   B.  860 ; 


work  compotciJ  abroad,  nnd  published 
by  him  in  ihia  country,  is.  by  the 
munidpiAl  law  of  tiiia  country,  entitled 
to  a  I'll py right  in  the  work,  liuw  vmn 
audi  ri||ht  be  defeated  by  a  cuiiteni|)o- 
rancoiu  publication  nbrond  !  In  llie 
po|)uUr  Mnae  of  the  word,  oarli  would 
be  tite  Am  publication.  Bui,  ir  tieititer 
Could  be  flo  cnlk-il,  tre  think  tbe  result 
would  In,*  tbe  ftanie ;  for,  tlmt,  in  order 
to  defvAt  the  clntni  of  copyright,  a 
prior  publication  in  »ome  otiier  place, 
or  by  tome  other  party,  ahould  tie 
proved."  WiJiia,  C.  J.,  Codt«  o.  I*ur- 
day,  &  C.  D.  884. 

'  ■'  Willi  respect  to  the  circnmBtanoe 
thai  llie  [iiibliciiiinn  nbrr>iiil  ami  in 
Knglaiid  wa«  not  in  tliiH  cntte  exactly 
(-oiili'itipiinitieaiia,  »»  a  piiblicaClDii  took 
place  at  Miinn  a  few  houra  before  Jt 
was  ninde  In  Knglnnil,we  conceive  lIiAt 
ibli  would    not  ftefeal  tlio  iiUiniifTi 


"■••J  f.  Purdac.  4  Kxcli.  Hep.  146;    copyrlglit  here,  if  ho  had  any,  «a  the 

J^«  r,  BiKwy,  4  H.    t-    C.  816 ; 

J"*"** ».  JaoBM.  6  »e  G.  4  Sm.  bit. 

'"^  Kcood  qoestioti  argued  at  tli« 

''**  k  Msaroety  wparaied    from    the 

■"t ;  ni,  wlicllicr  ibe  eopyrighi  which 

W  auiLir,    ur    his    assignee,    would 

'**''*iH  liave    had   in    (bis   cnuntry, 

"•'letaUed  by  the  contemporaneouB 

riMiatlun  abrowl.     If  It  It  w>m>ct  to 

■■f  Uiai  a  foreigoer,  the  autlior  of  a 


■ullior  certainly  did  not  ntenn  to  gira 
the  work  to  (lie  foreign  before  lie  gure 
it  to  the  BTitJih  public  ;  and  in  no  case 
is  it  intiaialed.  iJiat,  la  be  entitled  to  a 
Hriiiah  copyright,  ibe  foreign  autbor 
muiil  givi;  111*  work  to  the  United 
Kiugilum  exclusively. "  folhick,  ['.  B., 
Boosey  e.  I'linbiy.  4  Exch.  tiep.  1&7. 
*  Low  r,  Ward,  Uw  Kop.  6  £%,  416. 
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part  of  the  Britiali  domitiions,  or  is  restricted  to  a  leaa  arei 
waa  cousidered  by  the  Houkb  of  Lords  in  1868,  wlien  the  U^ 
was  ex[)OunJed  to  tlie  effect  that,  wliile  the  statute  of  Victor! 
extends  protection  througliout  the  British  dominions,  pnblics 
tiuD  must  he  in  tVie  United  Kingdom.^  The  reasons  for  Ihl 
distinctiou  were  not  found  in  the  express  intention  of  Parlit 
mcnt,  but  were  based  on  "  variuns  provisions  and  conditioni 
contained  in  the  act,  which  could  not  possiblj  be  complied 
with,  if  t)ie  fii-Rt  publication  were  to  take  place  in  distant  parb 
of  the  British  empire."  *  : 

The  International  Copyriglit  Act  declares  that  (he  author  a 
a  hook,  dramatic  conifmsition,  or  other  work  mentioned  in  lliu 
fitalutc,  which  ahali  be  first  published  out  of  the  British  domin^ 
ions,  shall  have  no  copyright  therein,  nor  the  exclusive  righi 
of  representation,  "otherwise  than  such  (if  any)  as  ho  roaj| 
become  cntillcd  to  luidcr  this  act."*  This  pruvlaiou  has  been 
judicially  conrttnied  to  bar  every  author,  natire  or  foreign,  from 
acquiring  copyright,  except  under  the  International  CopyrighA 


^  llniit)e;l^e  v.  Low,  Law  Itep,  3 

H.  L.  100. 

>  Lonl  WMlbiiiy,  Ibli!.  U7.  For 
the  extent  nf  the  UdiuhI  Kln>ci1oin  nnd 
of  tlie  nriti»)iiilunilniciti»,  si-c /'"«',  p  *il>8. 
"  By  tlic  Btli  Bfi-timi  "  of  6  &  ti  Vict. 
c.  4d,  mil)  Loni  CImncelliir  Cairtit, 
"copiei  of  every  book  aro  to  be  dtliv- 
«r«il  CO  various  public  libraries  In  t)ip 
Vniterl  Kin^ilnin,  witlihi  one  mciiiili 
aft^rtlemarid  in  writing, — an  enaeinietit 
wliii^h  in  llie  case  nt  a  piibliuHliiiii  iiL 
the  RiiCipixU-H  Lthiild  iiiin  )t^■  (.■mtiplivil 
with.,  ]iy  iIk'  lUtli  »-ctiuii,  pi^tialties 
for  not  di-Livertii^  the»e  copies  nre  ta 
be  re<:orareJ  before  tvro  jqbiIl'cs  of  the 
oouniy  or  plat;e  where  the  ]iu1jliiih<tr 
making  (l«fAult  tlinll  msitlfi,  or  hy 
action  of  di-bt  in  an^'  {rnurt  of  recnn) 
In  the  United  Kingdom.  By  the  lltli 
■eclion,  the  book  of  rcffi»lry  of  cojiy- 
rittlita  and  of  MsiKiimenU  is  to  te  kept 
al  Stationers'  Hall,  in  London,  and  no 
n.'gislry  in  pn>vi(lei]  for  tlie  t-filonii-s. 
By  tliu  Htli  n-uti»ii,  a  inulioii  tu  ex- 
punge or  rnry  any  entry  in  lliis  rej;i»- 
try  \»  to  be  mmie  in  the  Court  nf 
Queen's  Bencli,  Common  Flea*,  or 
Exultequer.    Tbeae  dauats  are  iotellc- 


giblc  if  the  publication  is  in  the  United 
Kinicdoni.  but  hardly  «o  if  H  may  be 
In  India  or  Auatratia.  Finally,  by  Ibc 
Ifib  section,  there  ii  a  proviiion 
ftRsinst  any  penon  Imporiinj;  into  any 
part  of  the  United  Klnfrdoin,  or  any 
utlier  part  of  itie  Briliah  domtniona.  for 
ealf  or  hire,  any  eopyri):h(  book  tnt 
L-onipnied  or  wrillen,  or  prinle*)  and 
published,  in  any  part  of  tl>e  United 
Kin^om.and  reprinted  in  any  country 
or  place  on t  of  the  Britiah  dominion! ; 
a  proviaion  iliowini;  clearly,  aa  it 
appears  Eu  me,  that  publication  In  the 
United  Kiii)(di][n  ra  inditpeniiable  to 
copyright,"  Rtiutletl^i:  r.  I^iw,  I.aw 
Kep.  8  JI.  L.  109.  Tlie  dclerminalion 
of  tills  question  waa  not  eueniial  to 
■lie  deuJftion  of  the  ca>c  before  ilte 
Hou»e  of  I.ar«lB.  aa  iho  first  publvcalion 
of  the  t>ook  in  cuntroverBy  bad  been 
in  London.  The  di>cua#ioi)  grew  out  of 
till-  extra.jndicinl  opinion  expreued  by 
Vice  ClianL-ellor  Kimlereley  at  tbe 
lie»Tin>c  of  llie  caite,  Ut  tlie  efTect  that 
pulilii-nliiio  iTiiKhl  be  any  wlier?  within 
tlie  nriiisli  dominions.  Sec  Low  r- 
Uou1le<lge,  33  L  J.  ir.  a.  (Ch.J  724. 
■  7  &  8  Vict.  c.  U,  t.  19. 
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Acts,  for  a  work  first  piiltlished  in  any  foreign  country,  whether 
an  irrangeinent  fur  iiit«L-iiatiuiml  c(>[)yri<^lit  Iiati  ur  liau  not  lit-en 
made  witti  that  coucitry.  In  Boucicault  v.  DclafieM,'  and  in 
Boiicicault  V.  Chattcrton,' the  ptnintiff,  while  resident  in  Kng- 
lanti.  claimcH,  under  3  A  4  Will.  IV,  c.  15,  and  5  &  6  Vict. 
1 45,  the  cxchisive  right  of  representing  a  manuscript  play, 
which  he  had  caused  to  be  puliUcly  performed  in  New  York 
before  its  representation  in  Great  Britain.  He  was  not  entitled 
to  any  privileges  nnder  tlie  Inlcrnatitnial  Copyright  Aetn,  for 
the  reason  that  their  provisions  did  not  apply  to  llie  United 
States;  and  the  court  held  tliat,  hec^auso  the  drama  had  kicea 
Srst  [lulilicly  represented  ahroad,  lie  was  barred  hy  section  19 
ofT  J;  8  VicU  c.  12,  from  ohtniuing  the  protection  to  which  he 
would  have  l»een  entitled  under  3  <&  4  Will.  IV.  c.  15,  and  5  & 
6Vid.  c.  45,  if  the  first  performance  of  his  play  had  been  in 
Great  Britain.^ 

Uoited  States.  —  The  statute  of  the  United  States  docs  not 
eipresely  prescrilH:  that  tlie  fu-st  pul)Iication  of  a  work  entitled 
to  copyright  shall  ho  in  this  country.  Nor  has  this  point  been 
directly  adjudicated,  alltumgh  it  is  settled  that  no  coyyrighfc 
Mu  W  alitaincd  for  a  book  unless  a  printed  copy  of  the  title- 
lagealiftU  he  depOHiled  before  puhlicatioii,  and  two  (.-upies  of 
tlie  hook  delivered  within  ten  days  after  publication.  Bnt 
there  can  be  no  doubt  that  tlie  proper  construction  of  the  act 


>  1  Htm  &  M.  &07. 

UCli  ]).-iiI7. 

*  AiliniUr  provUfon  wm  mtde  by 
wigi.  U  of  1  A  2  Vict.  c.  69.  which 
*M  lli«  fint  statute  pntviilinii  fur 
'•WnnUootl  uopjTJKlit,  mid  whkh  ia 
>*■  ivpnleil.  A»  eafli  of  tlie«e  itcts 
•"  JMiiied  for  tlie  purjiiiHf  of  vxU'iid- 
"< t*ot»«i(»n  to  fon-iKti  nulhon  whose 
•wki  mvn  flrfl  publifhed  in  tiieir 
•■liMlintry.diMl  vrliiiw  c-ritiiitry  give 
"^pftKllpririliftfes  to  Kticlfnli  nmhiirm, 
■•  niMinil  purf^e  ot  llie  pri>vwi<«i 
•^  dt«l  troultl   B**ni  to  be  »fniii!>- 


U  contained  in  Ctie  iretieral  Ikw  of  G  A 
6  Viut.  c.  46 ;  and  it  nppeArs  tit  liavc 
been  the  view  mkca  hy  tlie  cmirts  in 
all  or  lite  cast's,  exueptinfi  noiiriciiult 
•I.  DcUfleld  nittt  Boiiciraiilt  r  Cluiller- 
(iiTi,  iltvtJH  sinou  llic  piiR«iii|t  of  tliA 
flr*t  IiilcniMliejiinl  Copyrijilil  Act,  in 
wliicli  it  liHii  bedi  held  that  Knjilifth 
copy rit: lit  ia  deftaled  hy  a  prior  piiIiH- 
cation  abroad.  For  thot*  t-asen  -wcix*, 
nnil  Ihp  Itvti  fases  jimt  cilt-ti  mlffht 
have  lifai,  properly  (Itfcldi-d  wiilmut 
rcferenoe  to  tlie  IntemaCionAl  f'npy- 
right    Acti.       But     ic    i»    inimnlrrial 


w^whrpiKfjjatlvely  that  iuch  foreifrn  whether  »ectini)  li)  of  7  i  fl  Vii-l.  v.  la, 

'!"*«*  tlmnkl  not  be  entlileil  to  copy-  dot*  or  dfieii  nnl   ajiply  lu   i-hm.>«  jtov- 

^f^  toir  ifiiU    ttatnU,    iinli-M    titey  enu'd  hy   llio  (tenenil  sliitiitvs :   for  il 

"""'"'  COiDtily     with     ltd     prf)ii.'nlic<l  tniikcN  na  etiniige  wliatever  111  the  Jaw 

^'WKM-ai*.     Thi«  rirw  ia  alri'tiglli-  in  tlioie  uues. 
'^  1?  the  fact  Uiat  ao  sovh  prorivion 
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is  the  same  as  tliat  given  to  the  English  statutes,  and  that  a~ 
Biitlior  forfeits  his  claim  to  copyright  in  ihia  country  by  a  firsl 
hut  not  by  a  eoutempomucous,  puhlication  of  his  work  abroad, 

A  publication,  to  defeat  the  author's  claim  to  copyright,  mus 
bo  ono  which  has  been  made  by  hia  authority  or  with  his  con 
(•ent  * 

Place  of  PrinUng.  —  Tlio  question  may  arise  whether  it  L 
essential  to  the  securing  of  copyright  that  the  book  shall  b| 
printed   in   the   United  States.     On  this  point  the  statutei 
arc   silent,  and   there  is   no  judicial   light.     Every   require 
ment  which  the  statute  prescrihes  conceniing  the  vesting  ol 
copyright  may  be  complied  with,  though   the  work  has  beel 
printed  in  a  foi-cign  country.     Nor  does  the  purpose  or  spiril 
of  the  law  demand  that  the   printing  shall  be  done  in  th^ 
United  Stales.     The  copyright  laws  were  pansed,  not  for  llit 
protection  of  meehaiilual  industries,  but  for  the  encouragement 
of  native  authors,  and  the  advancemeut  of  learning  in  th 
country.     These  objects  are  secured  by  the  first  pubUcatioi 
hci-e  of  works  of  liteinturcand  art;  and  hence  such  pul>1icatioi 
is  made  a  condition  precedent  of  obtaining  the   pririle^ 
granted.     Itut  printing  is  a  thing  distinct  from  publication," 
and  whether  it  has  been  done  in  one  place  or  in  another  is 
question  which  does  not  afTcct  the  true  purposes  of  the  statute 
If  the  protection  of  native  industry  were  a  legitimate  object 
the  copyright  law,  it  might  with  reasuii  be  claimed  that  all  tl 
material  processes  iu  the  production  of  a  book  should  be  doi 
in  the  country.     Copyright  would  then  be  defeated,  not  onlj 
by  printing  the  work  abroad,  but  also  by  setting  the  tytics  anf 
casting  the  stereotype-plates  in  a  foreign  country,  though  tlie 
copies  be  struck  olT  hero.     ^,  also,  it  would  be  essential  that 
the  binding  should  be  done  in  this  country  ;  and  the  same 
principle,  logically  carried  out,  would  require  that  the  paper 
should  be  of  home  manufacture.     It  is  not  rcusoEiable  to  sup- 
pose that  such  requirements  are  within  the  scope  of  tlie  statute 
passed  for  the  advancement  of  learning.     It  is  clearly  imma- 


1  Si*  W.tl  f.  Gordon,  12  Abb.  Pr.  De  Win.  2  Swwnr  (N.  T.).  5Rn.  MI, 

IT.  n.  (X.  v.).  849.  on  up.  47  N   Y.  &&2  :  Shook  r  N«ura- 

t  Boucicaulttf.  W»o(l,2DiM.8l,8»;  dorff,  U  Dailjr  R«g.  (N.  Y.).  96&. 
Crowe  v>  Aik«.'n,  lUiil.  ^8;  I'Almor  v. 


STATUTOHT  HEQDISITES. 


89T 


terial  where  the  work  has  been  written,  and  the  same  principle 
sIiDtiltl  piveni  tlie  question  of  printing.' 

lu  England,  the  question  Ik  in  tlic  t«amc  condition  as  in  this 
cofintry.  TIte  statutes  are  silent,  and  titc  point  linR  not  l>een 
judicialljr  determined  ;  hut  there  are  dicta  to  tlie  effect  that  the 
jiriotiug  must  be  done  in  Great  Britaia.* 

SCUMABT  OF  TUB  LaW. 

United  StatM.  —  The  conditions  on  which  copyright  will  vest 
in  a  work  may  now  be  summarized.  In  the  United  Slates,  the 
titie  of  a  book  must  l>e  recorded  lierure  publication,  the  copy- 
right  notice  printed  on  the  title-pajto,  or  the  page  next  follow- 
_Ju)Kt  ^^^  ^v^  copies  of  the  book  delivered  or  mailed  to  the 
^^^brarian  of  CongrcAs  within  ten  days  after  publication.'  The 
firrt  publication  of  the  work  mu^t  l>c  in  this  country.  If  any 
work  is  published  without  compliance  with  these  conditions, 
it  becumes  public  property. 

IOreat  Britain.  —  lu  Kngland,  thero  are  some  apccinl  regula- 
tions in  the  case  of  prints,  engravings,  works  of  sculpture, 
paintings,  and  photographs  ;  and  special  provision  is  made  for 
protectiug,  on  certain  conditions,  the  works  of  foreign  autliors 
first  published  abroad.  Copyright  will  vest  in  any  literary 
work  of  which  a  British  subject  is  the  author,  on  the  sole  con- 
dition that  it  is  first  published  in  the  United  Kingduni,  or  is 
published  there  on  the  day  of  its  first  publication  cl^where. 
Copyright  will  vest  in  the  work  of  a  foreign  author  on  the 
same  condition,  provided  he  be  anywhere  within  tlie  British 
dominions  on  the  day  his  work  is  i>ublished  in  the  United 
Kingdom.     It  is  immaterial  whcit)  an  English  author  may  he 


)  *'  1(  Is  ditScult."  uyi  Mr.  CurtU. 
"to  extract  froin  ih«  ictMiy  diintc  like 
I  a  uriff  prutrcUon  to  the  mere  «ru  of 
>«aper'«iMkinfi>  itnil  |>riniin|t.  Lilerary 
lahor  »ikI  ihe  s'lvnncvinent  of  llie  III- 
crsture  nf  ihe  couniry  were  ilie  grent 
object!  of  eftc-nura|[eiD«nt-"  Law  of 
CopjhRWt  (Boston,  1847).  p.  U4. 

1  la  C'letnenU  r.  Walker,  decidi-d  in 
U(S4.  2  iUm.  &  Or.  861,  Uie  <-ourt 
ei|MTitm^1  llpe  it^ttniiiii  INnI  iIw  prirtling 
mu»i  I*  ilijTH!  Ill  Cimit  Briuin.  Lunl 
6t-  LromuiU  yive  «xpreuioo  (a  like 


views  in  JeOtrjrs  ■'.  Bootej.  4  II.  L. 
C.  »8a.  tl66.  In  l'«(re  »-  Townund, 
6  Sim.  SUA.  >t  WIS  lieid  ihsi  ilie  object 
uf  tlie  IpgiaUlure  was  not  lu  |irtttect 
print*  "  wliicti  were  i)e»i>ci)eit,  cq- 
ItriTed,  etctie<].  or  worki-<I  ibrtwd,  ud 
only  publishe'l  in  Gnttt  BriUin."  Bat 
tilts  decision  was  bftsfd  on  itie  spocuU 
provisions  of  Die  ttAtuto  relating  to 
ct>pyri|{lit  in  iirinls. 

'  For  tli«  rariHiion  in  liiei>e  rrqnire- 
tnents  in  tlte  viue  of  works  of  art.  »e« 
aa/e,p.  SG&. 
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at  the  time  of  publication.  When  copyriglit  has  onco  rested, 
protraction  extends  tlirunghout  the  British  dimiiuiuns.'  While 
valid  oo[hyi-iglit  may  be  secured  on  these  coniHtionSf  an  action 
at  law  or  a  suit  in  equity  cannot  be  uiaintiilned  for  [liracy  until 
the  work  has  been  registered  in  the  manner  prescriliod  by  stat- 
ute. But  such  registration  may  be  made  at  any  Lime  befo^ 
the  action  or  suit  is  brought.  f 

United  Kingdom  and  Britiah  Dominioiu  Defined.  —  It  is  impor- 
tant hero  to  note  carelnUy  the  lucnniug  of  the  terms  used. 
The  United  Kingdom  embrat'ea  England,  Wales,  Scotland,  and 
Ireland  ;  while  the  British  dominions  hiclude  ^'  all  parts  uf  the 
United  Kingdom  of  Great  Britain  and  Ireland,  tlio  islands  of 
Jersey  ati<l  Guernsey,  all  parts  of  the  East  and  West  Indies, 
and  all  the  coh^nics,  selllciucnts,  and  jMsse.wiuns  uf  the  crawu 
which  now  are  or  hereafter  may  be  acquired."*  It  will  bo 
noticed  that  the  area  within  wiiich  tlie  presence  of  a  foreign 
author  at  the  time  uf  publication  is  required,  and  that  through- 
out whicii  copyright  extends,  are  the  same,  namely,  the  British 
dominions;  while  the  place  of  publication  is  restricted  to  ^ 
smaller  territory,  —  the  United  Kingdom.^  ^ 


■  8ee  Routledge  v.  Low,  Law  Hep. 
8  H.  L.  100. 

*  5  &  6  Vict  c  4fi,  8.  S. 

«  CiJinual  Ca/tyrt^/it.  —  Tlie  provi- 
•inns  of  the  ic«)H-nil  cojivriglit  tiiw,  6  & 
6  Vict.  c.  4b.  upply  lo  all  purts  uf  ilio 
Brilish  <lotnmiona.  SecUnn  17  nf  iliis 
let  prolilblu.  undi-r  licitvy  p«^nHliiP8, 
any  purHun  without  ttiis  cuti^ni  of  the 
owner  of  clit.^'  L-r>pyrit{lit  Avni  iinportini; 
into  HI1V  Kii^tiuli  culimj'  n  lir>iik  copy- 
riglilv'I  iti  CiTCHl  Britniii,  uml  rvprinivd 
in  *t\y  country  out  of  the  Oritifli 
dominiona.  A  like  probibiliDn  wna 
nwle  in  the  ('lulomii  Act,  16  t  17 
Vict.  c.  107.  •.  101),  And  It  continue  in 
the  ContAlliUtei]  Cusiomi  Aet,  3^  &  40 
Vict,  c-  30.  •-  4a.  p«»«(l  in  lS7tf.  By 
10  &  11  VIcl.  c  96.  pit«ied  in  11^7,  aiitj 
known  its  the  Foreign  Iteprinta  Act, 
t)ieQi)«4*n  wfi*  (Empowered,  by  order  in 
cuuiK'il,  Id  BUK{wn(l  in  ciTtAin  cu»ch  Die 
pr>hli)l)i(it>ii  iijfnrnst  impcirtirff  F.iiglish 
copyrijitited  liouka  into  the  cnltinips. 
Tliii  act  proviiles.  "that  in  koms  the 
legislature  or  proper  k'^elative  auilior- 


iliee  In  any  BritUh  poaaetiion  (hall  be 
diapoeed  to  make  duo  pmvialon  for 
•ecuriDK  or  prolet.-tiiiK  tlie  ri|{lita  of 
Brii.iii)i  uutiinrs  in  audi  {mom-kuiui,  and 
flhnll  [iiL»s  an  net  or  ninkc  ni>  or<linnnct 
for  dial  piirpoie.  and  »hall  Iranimil  llie 
vame  in  tlie  proper  runnner  to  the 
Secretary  of  Stiiie,  in  order  that  it 
may  lie  auhmittod  to  her  ^ti^'eaiy,  and 
in  CAM  hor  MAJt>sly  ■IiaU  be  of  opinion 
tliat  Bucli  lU't  iir  nnhnnnue  i*  aufAcicnt 
for  the  pitrpoKC  of  »ei.-urin^  lo  Briliih 
niithort  n.*a«onuhlo  protection  within 
such  possciiion,  it  ahall  be  lawful  for 
her  I^lajeniy,  trahe  think  Hi  su  to  du,  fo 
«xpre«c  h»r  royal  approvAl  of  such  at;t 
or  unlinnncij,  and  tlierpupun  lu  iwtie 
an  onler  in  council  declaring  that  M 
long  aa  the  prorifliona  ot  auch  act  or 
ordinance  continue  in  force  within  bqcIi 
ci'ilatiy  the  prohibitioiui  contained  in 
the  aforemid  HCta,  and  hereinbefore 
ret'ile<].  and  any  pnthibrlioiii  cnntaincd 
ill  lh(.>  ftuid  ada.  or  in  any  otiier  acta, 
agaiiint  tiie  importin(f,  telling,  letlilif 
out  to  hire,  expogirtt;  (or  tale  ur  hire, 
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Duration  op  Coptricht. 

Tn  the  United  States,  tlic  statute  grants  protection  in  the 
case  of  all  works  for  twenty-eight  years  from  the  time  of 


I 


> 


orpfitWMinji  foreipn  reprint*  of  bookB 
Bnt  compntted,  writien.  iiriniei),  or 
pnblUhtil  in  llie  riiitt-.J  Kins:>lum.  <ird 
eniillol  lo  copyright  ihcrein,  almll  be 
Mapvndcf)  »o  (iir  ■«  repmrda  such  Cul- 
ooy;  util  Ui«n>upon  ioch  «c:  i>r  onli- 
ntncY  tb&ll  conic  mtoojieratinn,  oxerpi 
nfuu  tuny  be  rttherwiir  ]iroriilpi] 
thcrrin,  or  u  mxy  be  ollterwi»e  dirpL-ted 
briaeli  orJvr  in  OHundl,  any  lliiiid;  in 
HtuidUst-recit^  net  or  tn  nny  otiiiir 
icl  to  ihf  eonimry  noiwiiliftanding." 

Tlie  Cnnkdiin  Ipditluture  having 
pro»iilel  for  ihe  CDlleclii>n  of  a  cu»- 
•wMiluiy  of  V2}  per  cent  im  foreiKti 
niiriliti  of  Rii||;liK)i  copyright  w<irk», 
ItNimount  tliUB  collvvted  to  go  to  lli« 
•wntf  of  the  copyright,  an  order  in 
uoQcil  wu  mAde  July  7.  1868,  by 
•hid]  vere  aiiJipendiK]  all  protiiLitioiiK 
la  die  imperiitl  Kct>  nKHtnal  iii)|iurtin(i 
*vh  »iirk(  itilo  Canada.  Like  pro- 
'Won  for  protecting  th«  rigliw  of 
Briti*h  laihon  have  been  made  by 
Mher oilotiiea.  HeferrinR  to  the  oponi- 
"Mof  llie  Foreign  Reprinta  Act,  the 
Bo7»l  Copyrigltt  C'linniiMioner*,  in 
Uwrrepiirt  ■ubmilled  lo  Pariianient  in 
Jow.liTS.  pxxxi,  5  IH8,  iay:  '•  So  far 
•  Briiiih  aatborfl  and  owneri  of  copy* 
"I'll  »rt  coDuerne<),  the  act  hm  proved 
■  complete  failure.  Forfign  reprinti 
W  (Qp/rixht  works  hare  been  larjjvly 
"iMiittd  into  (he  coloniv*.  iind  nola- 
%  American  reprint*  into  the  Dornin- 
^  of  Ouadff ;  but  no  retumi,  i>r 
J**"**  of  an  (ibiurdly  imall  amount, 
'*"*  been  made  to  iho  autliore  and 
"■*««.  It  appear*  fwm  official  re- 
•""'tliit.  during  tUo  ten  yean  ending 
'"'KTS,  tiio  amount  receired  from  tlie 
*i»l*oriJte  nineteen  coluniei  which 
'"'OlAken  ailvanta^o  of  the  iu.-t  mhh 
J^'y^t.IM  \Sm-  a^f/..  of  wl.ieli  i:i.08-l 
'*  'W ,  \iM  roceircd  fnjtn  Cunaila  : 
•"^  |liAt,  nf  tlteai*  colnniea,  aov^n  paid 
i^'lbiiH  ftlaltver  to  tin-  authorit,  wliile 
*■>  nov  and  tlien  piild  tmall  ■uou 
'""naUa^  to  a  few  ihillinga.*' 


.  In  IB76,  the  Dominion  rarllaiDenI 
passed  an  act  giving  t:opyrlght  for 
twcniy-eiifht  yeant  lo  any  person  dom- 
idled  in  ('anmln.  or  tn  nrjy  pjirt  nf  tite 
British  dominium,  or  being  the  citizen 
of  any  country  having  an  international 
oopyriKht  treaty  with  Urcat  Itrituin. 
Tn  ftotrure  lopyrig))!,  tlie  book  muat 
be  jiiiblislied  orn-publmlicd  in  OanAila. 
S(;<.'lioii  16  of  Ihia  net  provides  tlial 
"  wurks  of  which  tlie  copyright  1iaa 
Iteen  grnnlod  and  ia  »tibi>i»ting  in  the 
UniiL-il  Kingdom,  and  copyright  of 
whicli  Is  not  secured  or  lUhtiBting  io 
Cana'U  under  any  Citnndian  or  I'ro- 
vlnciAl  A(;l,  nhall,  iipim  living  printed 
and  puhiiBhed  or  reprinted  and  rcpub- 
li«licd  in  Canada,  be  entitlvil  lo  copy* 
right  tander  ttm  net;  but  nothing  in 
tliis  act  dliall  t»e  Itvid  to  prohibit  tht 
iiniiortfllioii  from  lite  Uiilled  Kingdum 
of  capiea  of  luvb  works  legally  printed 
there." 

Tlie  Canadian  act  was  sent  in  tlia 
form  of  a  bill  retert-fd  fcir  the  Queen's 
approval ;  tiut  att  iJiere  wi^rv  ilnnbta 
wliciliLT  it  was  not  ri-pugnant  lo  im- 
perial legiflHtion,  and  to  the  order  In 
c-oundl  made  in  1868,  the  38  £  89  Vict. 
c.  5^.  rits  pAfied.  auihiTlzing  the  Queen 
to  anflcnt  to  the  Canadian  bill.  It  was 
fiirtli^r  proYidud  by  section  4  of  38  £ 
Sfl  Vict.  e.  63,  that  "where  any  biKtk 
in  w)ii('h,  at  the  lime  when  tlie  said 
rfvorrc'l  bill  eomes  into  operation, 
tliere  ID  eopyrighl  in  the  United  King- 
dom, or  nny  book  in  whtcli  thereafter 
there  shidt  be  »Ue)i  cnpyright,  becotiio* 
eniitlvd  to  copyright  in  r»niiidii  in 
puriiiinnee  of  Ihe  prori>i»ns  of  the  said 
re*crrc<l  bill,  it  «lial)  be  unlawful  for 
any  person,  not  being  the  owner,  in  tha 
t'niteii  Kingdonk,  of  Ilie  ci^pyright  !n 
RUi^h  book,  cir  »omv  person  niilhorize'd 
by  him,  to  import  into  the  Uniltd 
Kingilom  any  copies  of  nucIi  book 
reprinte<l  or  republittioil  In  Canada." 
By  section  &  the  order  in  council  of 
1B68  ii  duitinued  in  force  "  so  far  h 
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recording  tlie  title.*  An  additional  term  of  fourieen  years 
may  be  secured  by  the  nutlior,  if  ho  bo  living  at  the  end  of  tlie 
first  term,  or  by  his  widow  or  cbiMren,  if  lie  be  dead.* 

In  Knglnnd,  the  copyright  in  a  book  is  granted  for  forty-two 
years  from  the  time  of  first  publication.  If  the  author  is  living 
at  the  end  of  that  period,  the  copyright  will  continue  until 
acven  years  after  his  death."  The  copyright  in  prints,  engrav- 
ings, and  lithographs  lasts  for  twenty-eight  years  from  the 
time  of  publication  \*  m  paintings,  drawings,  and  photographs, 
during  the  life  of  the  author,  and  seven  years  after  his  deatli;' 
and  in  sculpture,  models,  and  busts,  for  fourteen  years  from 
first  publication,'^  and  the  artist,  il  living  at  the  end  of  that 
period,  may  secure  protection  for  an  additional  term  of  fourteen 
years.' 


reUte§  lo  bnoka  wIul-Ii  are  not  entitled 
to  vopyri|[li(  for  tUe  time  iK-int.  ■'>  I'tir 
•uancre  of  thv  «a)d  rvmtvetl  bill." 
Tho  Ciiniultaii  oopyritrlit  net  ia  given 
a  schedule  to  38  &  89  Vict.  c.  68. 
See  alfto  Iteterved  Act,  lfli&, Sut.  Dom. 
CMnAda,  iSitl.  [>.  xvii. 

>  u.  8.  iter,  su  f.  4ass. 

*  Id.  •-  4y64, 

>  6  ft  6  Vict  c.  46.  ■.  I,     SoQ  Mar- 
tliJi  v.  OiblKMU,  Law  Rep.  0  Ch.  618^ 


at  to  the  conitruction   of   section  4» 
wliieh  providea   for   the  ext«iak>n  of 
llio  {.■op.vrighi  In  work*  pubUabed  wb«ik. 
tlio  statute  wan  paaied. 

«  7  Geo.  Ul.  c.  88,  ■.  7.    The  pro j 

vliiona  of  the  acts  relalinft  in  print 
and  cn(traTirn[«  wen>  exlontlcil  lo  Ittti 
graiiho  Uy  15  &.  16  Vict.  c.  12.  s.  14. 

»  afi  ft  26  Vict.  c.  68,  a,  I. 

•  ot  Geo,  m.  c.  66,  fl.  I. 

Md.  ■.  G. 


STATDTORT    RBQmSITBS. 


801 


CHAPTER  VI. 


TRANSFER  OF   COPYRIGHT. 

Obeat  Britain.  —  Books. 

By  Registration.  —  In  Eiiglaud,  the  statute  proridee  for  the 

transfer  uf  cupyriglit  in  books  bj  registration,  but  does  not 

require  it  to  be  dune  in  this  way.     Section  13  of  5  A  G  Viut. 

Vc.  4ny  after  providing  for  the  regiatmtiou  of  books  in  the  regis* 

try  of  the  Stationers'  Company  hy  the  owners  of  tlio  copyright, 

euacts  *'that  it  ohaU  ite  luwlul  for  every  such  ruglstcfcd  pi~o- 

piietor  to  assign  his  interest,  or  any  portion  of  his  interest 

therein,  by  making  entry  in  the  said  book  of  regifttry  of  snch 

asajgniuent,  and  of  the  name  and  place  of  abode  of  the  assignee 

Utercof,  in  the  form  given  in  that  behalf  in  tlie  said  schedule, 

K  on  payment  of  the  like  sum  [live  sliilUngs]  ;  and  such  assign- 

'  ment  so  entered  shall  be  eRectual  in  law  to  all  intents  and 

purpo^ea  whatsoever,  without  being  subject  to  any  stamp  or 

Iduty,  and  shall  be  of  the  same  force  and  effect  as  if  such 
asaigninent  had  been  maite  by  deed."  The  entry  is  made  on 
the  a[>piication  of  the  atuigjiur,  and  sets  forth  the  date  of  entry, 
title  of  the  book,  name  of  the  assignor,  and  name  and  place 
of  abode  of  the  assignee.  The  statute  makes  a  certified  copy 
of  tlic  entry  prima  facie  proof  of  assignment,  "  but  subject  to 
be  rebutted  by  other  evidence.'*  * 
B  This  mode  of  transfer  appears  to  be  available  only  to  a 
'  '* registered  proprietor"  of  the  copyright.  It  docs  not,  tliere- 
fore,  apply  to  transfers  made  before  the  original  entry  of 
copyright,  lu  cose  the  assignment  has  been  made  before 
publication,  the  assignee  as  owner  would  properly  make  the 
original  entry. 


1  S.  11.  8e«  Loir  o,  Rni]||«<1(re,  83 
I..  J.  !i,  «,  (Cli.)  717,  72S;  l^w  r. 
W«nl,  Law  Itfrp.  6  Kq.  iXa;  Wood  u. 
Buuwjr,  Law  R»p.  2  Q.  B.  840,  va  sp. 


S  Id.  £29 ;  GriTM's  Cue,  Liw  Rep. 
4  Q.  n.  716;  Bootej  v.  Fiirlto,  7  Cb. 
D.  SOL 
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By  Bequest  and  In  Cue  of  Int«sUoy. — The  Qct  further  pn 
\'\deA  ri>r  the  truiiKtnisHiun  of  copyright  in  case  of  the  death  i 
the  owner.  8ci:tioii  2^  declares  *^  that  all  coiiyrigltt  sliall  k 
deemed  personal  property,  and  shall  he  transmissible  by  beqiies 
or,  in  case  of  intL-Htucy,  HhatI  l>e  Buhject  tu  the  same  law  i 
distribution  as  other  ])crsonaI  property,  and  in  Scotland  aba 
be  deemed  to  be  [icrsonal  and  moveable  estate." 


MuBT  Assignment  op  Coptbioht  be  in  Wiuting? 
As  rcgiBtratiou  is  a  mode  of  transrer  optional  with  the  pti 
ties  thereto,  it  becomes  necessary  to  inqnire  in  what  ot 
manner  (he  ownership  of  co[\vriffbt  may  be  passed  from  oi 
periion  to  anotticr.  The  law  uu  this  point  cannot  be  propc 
determined  without  a  critical  examination  of  the  leading 
cisions  on  tlie  sulyect,  nor  without  carerully  considering 
with  strict  reference  to  the  gurcrnitig  Ktatute.  It  is  iiecesBAS 
to  dindc  the  autliorities  into  two  classes^  aud  treat  each  clafll 
separately:  1,  those  in  which  the  decision  was  governed  by  I 
statute  iu  foi  co  prior  to  that  of  Victoria ;  2,  tliose  wherein  tba 
question  was  controlled  by  the  6  &  ti  Vict.  c.  45. 

Judicial  CoustruoUon  of  Former  Statute*.  —  WritinB  but  not 
Attestation  beld  to  be  Necesftary.  —  Every  statute  Itefore  that 
pastiicd  in  (Eio  icig^n  of  Vii^luria  watt  siknt  as  to  the  niodc  of 
trausferring  the  copyright  in  a  book.  Hence,  it  was  left  to 
the  courts  tu  determiuH  the  requisites  of  an  assignment.  It 
appears  that  before  1814  the  chancer)-  courts  assumed  that 
copyright  miglit  be  transferred  by  parol.*  The  question  was 
first  raised  in  Power  v.  Walker,  decided  in  that  year,  under 
8  Anne,  c.  19,  which  imposed  penalties  on  any  person  who 
should  print  or  imtrart  a  copyrighted  book  "  without  the  con- 
sent of  the  propriiitor  or  proprietors  thereof  firat  had  and 
obtained  in  writing,  signed  in  the  prcseuce  of  two  or  more 
credible  witnesses."^  The  jitftintiff,  whose  title  had  been 
derived  hy  parol,  brought  an  action  for  piracy  against  tlie 
defendant,  who  pleaded  the  absence  of  a  written  assignment 

1  "It    is    setlli'i)    now,"    nui    Ixird  »uit  of  persont  cIniiiiinK  uncter  rmi^ 

Eldon,  "  tlist  nn  nt»l^iiiiicnt  uf  c<)j>>'-  mciiti  not  Id  writing,  until  we  wor«  set 

riglit  must  be  m  wricinif,  aUiiough  it  riKhl  by  a  ilecltion  of  1)ie  Coun  of 

rrcqu»ntl>'    hati))«ne(t    ihitt    tourtii   of  King's  fleach."     Kundell  o.  Murmy, 

equity  bad  granted  injunclioiu  «t  tlie  Jic.  314.  '  1. 1. 
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from  the  flntbor  to  the  plaintiff.    Lord  EltenboroHgb  ruled  tliat 

^Uie  statute  having  required  tliat  the  coiif^ciit  of  the  proprietor, 

in  order  to  authorize  the  printing  or  rejirintinfi  of  any  book  by 

aur  other  person,  flball  ho  in  writing,  t!io  com^lusion  t'rum  it 

seemed  almost  irresistible  that  the  afi^ignmcnt  intist  also  he  in 

writing;  for  if  the  license,  which  is  the  lesser  thing,  must  l>e 

in  writing,  a  fortiori  the  assigumcnt,  whicli  is  the  greater 

tfaing,  muftt  also  be/' ' 

This  reasoning  was  carried  to  its  logical  Kondnsion  in  Pavid- 

wn  r.  Buhn,  decided  in  1H48,  when  the  court  declared  that,  as 

i  conticnt  in  writing  signed  hjr  two  witnesses  was  necessary  to 

&  license,  nu  assignment  to  be  valid  must  likewise  bo  in  writing 

ind  attested  by  two  witnesses.^     A  written  assignment  with 

one  witness  was  therefore  held  to  be  invalid.     The  question 

came  before  the  Uouse  of  Lords  in  Jefferys  v.  Boosey  in  1854, 

when  a  majority  of  the  judges  were  of  opinion  that  a  written 

wigdment  without  witnesses  was  good."     It  was  oonsidei*cd 

tint  the  necessity  for  attestation,  if  any  existed  under  the 

stitule  of  Anne,  had  been  removed  by  the  54  Geo,  III.  c.  156, 

jiMscd  in  ltsl4,  which  made  llie  owner's  consent  in  writing 

Decurary  to  a  license  to  publisli,  but  contained  uu  mention  of 

Hfilaeasea.     In  the  Scotch  case  of  Jeffreys  v.  Kyle,  wliieb  will 

be  more  folly  considered  further  on,  it  was  also  held  that  after 

llw  M  Geo.  III.  c.  15(3,  attestation  was  not  necessary  to  a  valid 

Wfiignmeni.* 

InSliepherd  v.  Conquest,  the  Court  of  dimmnn  Pleas,  apply- 

uiS^i« reasoning  of  Lord  Ellenborougb  to  the  3  A  4  Will.  IV. 

•^■I'^lield  that  an  aiisignnient  conveying  the  exclusive  right 

"^  performing  a  play  must  be  in  writing;  and  the  plaintiff 

failed  kcause  be  claimed  by  a  parol  title.^ 

t  Uwlo  A  8.  9.  LeotiKrcIt  Bnd   Baroii    AIilumoQ  wera 

*6C.  8.  436.  of  o[imion  (hat  the  license  daiii«  ia 

*H.  liC.  815.  ilie  BtAtuto  of  Anne  lind  noi  lieei)  re- 

J  J*  Re.  Se«s.   C««.  2<I    ser.   006.  pcuM  by  iKe  M  Uto  III  c.  I'Jl.  *.  4, 

"*<1  \>y  Houfv  of  Lords,  Kyle  v.  since  tJic  provivions  of  botli  iicli  d«  to 

^}*>^  Macq.  611.  licence  itit|flic  Mnnd  tugvthvr;  ttnd  the/ 

•Jirtdion  r.  Uohn  nppenri  to  h«Te  reKarded  iht>  law  is  tcllled  by  I'ower 

™  decMtd    ander    B   Annp,   c.    1».  v.  Widkn-r  and  iMridaon  i*.  Bohn.  thnt 

'•"^gli  the  CAM."    w«9    Irivd    innny  a  viilid  nxxiftiinH-iit  nniMi  li«  iii  wriiing, 

'••"•^'•r  t)«  pnuiitg  uf  W  CJeo.  Ill,  and  .iitislcd  hy  tww  wiliicMc^.   4  H.  1* 

'■'"•.npitlcreoce  wm  made  to  ibU  t*.  If.H-Sfjii.  1115. 

"^■"^  »  17  C.  B.  427.    See  alw  Bamett  p. 

»  JiBtrTt  tf.  Boo«ey,  Lord    St.  GIossop,  3  Pow.  Pr.  Cm.  620. 
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In  (lie  following  case  of  Cumberland  v.  Cupeland,  tlio  plain- 
tiff, to  wliom  the  nultior  liad  assigned  a  play  by  a  writing 
atlostcd  l>y  one  witness,  brouglit  an  action  under  3  A  4  Will.  IV. 
c.  15,  against  the  defendant,  for  reprenciiting  the  piece  without 
authoi-ily.  The  Court  of  £xulicqncr,  declaring  that  tliey  were 
bound  by  Povrer  v.  Walker  and  Pavidson  v,  Bohn,  held  the 
plaiiitifTH  title  to  be  bad  fur  want  uf  an  alignment  attei»tcd  by 
two  wttnesaeR.*  Bat  this  judgment  was  reversed  by  the 
Exchequer  Cham1>er,  wlilch  uiianuuously  held  that  an  usslgo- 
meut  in  writing,  without  witnesses,  was  good.* 

In  Cumlicrland  v.  Co|)eland  as  well  as  in  Jefferys  p.  Boosey, 
tlie  assignment  was  shown  to  liavo  been  in  writing,  but  without 
witnesses.  Tlic  point  decided  was  that  a  written  oAsignment, 
though  not  attested,  is  valid.  The  question  whether  a  writing 
ia  ncfcssary  was  not  before  tlie  court. 

The  doctrine  affirmed  in  Power  u.  Walker  has  been  recog- 
nized in  several  other  cases  than  those  here  reviewed.  Bui  in 
most,  if  not  all,  of  them  the  qneatiou  was  so  involved  with 
other  issues  that  titc  decisions  did  not  turn  directly  on  this 
point.' 

The  leading  authorities  I'clating  to  the  construction  of  the 
statutes  in  force  before  the  5  &  0  Vict.  c.  45,  have  now  bceu 
reviewed.  Tlieir  result  is,  that,  before  the  present  statute  waa 
passed,  copyright  could  not  be  assigned  by  parol,  but  only  by 
an  instruniciit  in  writing,  to  which  no  attcslation  was  required 
after  64  Geo.  ill.  c.  156,  became  a  law.  ^_ 

The  Doctrine  Matntained  that  Assiunments  need  not  B£ 

IN    \VKlTtNC    UNDER    EflUUSH    StATUTBS.  S 

Fonntr  BUtutei  Considered.  —  I  slialt  now  try  to  show 
that,  independently  of  the  statute  of  Victoria,  the  doctrine 
atlirmcd   by  the  Kaglish  courts  ia  not  sound,  and   that  the 


»  7  Hurl.  A  N.  118.  dcIl  r.  Mnrray.  Jbc.  8U  ;  aeiwnU  v. 

>  t  Hurl.  &.  C   l&l.     Scv  aho  MRrsh  Wnlker,  i  Rnni   &.  Cr.  HU  ;   Burnett  v. 

r.  Conqiie*!,  17  C.  B.  k.  b.  41S,  wliere  Ulossop,   8   Dow.    Pr.   Cub,    626;    De 

it  wu  licl-l  thtt  tlic  BHigniucDt  need  Piniii  r.  FqIIiiII.  8  Car.  A  P.  76;  Col- 

nol  be  \ty  deed.  burn  v.  Dunvonibe.S  Sim.  161 ;  HodgM 

3  St>c*  t^tourr.  ninnd,  2Sbirk.882;  t.  Welsh,  2  Ir-  Eq.  -JC«;  CliappcU  9. 

Murria  tr.  Kelly,  I  Jan.  &.  W.  401 ;  Kuti-  VurdAy.  4  V.  &  C.  Kxch.  4HCt. 
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Rtfttnl«s  on  wliosc  coustructiou  it  was  based  were  wrongly  in- 
terpreted. 

The  8  Anne,  c.  19,  and  the  fA  Geo.  III.  c.  156,  secured  to 
tlie  author  and  liis  assignee  tlie  sole  ri};lit  of  publislnng  a  book 
for  a  named  period,  and  declared  that  any  other  pcrsuri  who 
sliould  during  that  period  repiibfish  such  houk  without  tlie  con- 
sent in  writing  or  tlie  owner  of  the  co[iynght  Ahuuld  be  liable 
lo  certain  penalties.  In  like  manner,  the  3  Jis  4  Will.  IV. 
c.  15,  gave  to  the  author  and  his  assignee  the  sole  liberty  of 
rcprcaenting  a  dramatic  coiu{iu»ition  for  tlic  term  therein  meu- 
tioned,  and  impoeod  penalties  on  any  other  person  who  should 
caniw  such  composition  to  l>e  performed  without  the  written 
conscut  of  the  owner.  Tlie  provisiona  of  these  three  acts  re- 
lating to  the  vesting  of  the  right  and  its  protection  by  penalties 
vera  Uie  same  as  far  as  concerns  the  question  of  the  necessity 
of  a  written  assignment.'  All  were  silent  as  to  the  mode  of 
tnnsferring  the  rights  which  they  secured. 

Tlie  distinction  between  an  assignment  and  a  license  is  tliat 
hjf  die  former  tlie  ownership  of  the  copyright  is  vested  in  the 
"tttignec,  while  by  the  latter  the  licensee  acquires  tlie  jyrivilcge 
of  luUishiug.  but  no  proprietary  rij^hts  in  the  copyright.  It 
ia  couoeded  that  the  provision  relating  to  a  cansent  in  writing 
Joes  not  expressly  govern  the  mode  of  as^iignment.  llie 
tlicory  advanced  by  Lord  Elleuborough  is  that  this  clause 
Oinsl  by  implication  be  construed  to  apply  to  a  transfer  of  the 
co!»yriglit,  as  well  as  to  a  license  tu  publish.  This  reasoning 
would  be  entitled  to  more  consideration  if  the  act  prohibited 
8TC17  person  except  the  author  from  publishing  without 
authority  in  writing.  But  auch  is  not  the  language  or  the  intent 
of  tlie  statute.  It  expressly  declares  that  the  author  and  tiis 
wiguee  aliall  have  the  Iwnefit  of  copyright,  and  that  any  person 
*l>o  is  not  the  author  or  astiignec  must  show  a  consetit  in 
writing  lo  publish.  Now,  it  is  clear  that  when  piracy  is 
churged,  two  defences  are  open  to  the  alleged  wrong-doer.  He 
o»yBhow  either  that  he  is  tlie  author  or  the  assignee,  that  is 


'  AttlretdfMkI,  tbeS  AoDf,  c.  19,  of  George  HI.  Out  the  quHtion 
'I'^'ncl  Ihc  wriUen  consent  (o  be  fit-  kIm?I)iit  an  Msignincnt  roiuit  I>e  in 
^MWiwQ  niui^'sKfi,  wtul«  no  men-  wrinin;  is  not  airet'leJ  t>y  t'lia  diffcis 
IhbqI  wiummhi  wu  made  iu  tb«  airt    eiKu  betwi;ca  the  tno  statulea. 
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the  owner  of  the  copyright;  or  that  he  hns  a  lioense  in  writing 
from  the  owner  to  publiBh.  IF  he  can  establish  the  first  fact, 
he  nee*l  not  prove  the  second.  Only  those  who  cannot  prore 
ownership  are  i-e^uired  hy  the  Htatnte  to  produce  a  written 
license.  Tite  cIuuhc  in  question  does  not,  therefore,  apply  to 
the  owner  of  the  copyright^  Hence,  we  must  look  elsewhcn 
to  ascertaiu  what  is  necessary  to  conetilute  a  good  title  of 
ownership. 

The  statute  recognizee  as  owners  the  author  and  htft  assignee. 
No  difficulty  is  presented  wlien  the  author  claims  a»  owner, 
Hinoe  authorship  creates  an  undisputed  title  to  ownership. 
But  when  the  owner  is  not  the  author,  but  derive^  his  title 
from  him,  the  inquiry  is  raised  as  to  what  formality  is  required 
to  make  the  transfer  valid  in  law.  The  statute  secures  to  the 
author  and  his  assignee  the  exclusive  right  of  publishing  a 
book  dui-ing  a  specified  period.  If  the  author,  before  parting 
with  his  pro{)crty  iu  a  manuscript  work,  publish  it  as  his  own, 
the  right  coufcrred  by  the  statute  wilt  vest  in  him.  The  copy- 
right thus  acquired  may  at  any  time  afterward  be  transferred 
to  another,  who  thereby  becomes  clothed  with  oil  the  righta 
which  were  conferred  upon  the  author,  and  the  latter  liecomes 
divested  of  those  rights.  But  the  statute  nut  only  protects  the 
title  of  the  arisignee  thus  derived  after  publication,  but  it  aXso 
graut.s  copyright  in  the  first  instance  to  the  aasignee  as  well 
as  to  the  author.  In  other  words,  statutory  copyright  will  vest 
ab  initio  either  in  the  author  or  in  his  assignee.  When,  tliere- 
fore,  tlie  author  has  parted  with  his  pri)j»erty  in  a  work  not  yet 
ptiblii^bcd,  the  owner  of  the  manuscript  may  become  tlio  first 
pubU»bcr,and  thereby  secure  to  himself  the  copyright  conferred 
by  the  stnt^ito.  As  the  lawful  owner  of  tlie  mannscript.  his 
standing  under  the  statute  is  the  same  as  if  be  were  ttie 
author. 

Here,  then,  are  two  different  classes  of  persons  embraced 
within  the  meaning  of  assignee  as  used  by  Parliament:  Ist, 
those  to  whom  an  assignment  of  statutory  copyright  in  a  pub- 

1  "Tlie    fltatiite  doefl  require    the  ihould  be  w  proved ;  but  it  appein  tQ 

dt^fence  of  license  to  lie  nn  [id  vrrltinf;]  leATe  tb«  auiftnt^f^.  *iiing  ■ccurdtof  to 

pnjruat ;  Mini  tliHt  in  etui  of   m    plain-  tlie   eoiiiniuii    Uw,  lo   prore    hit  ewe 

tilTclniminK  iini]i.T  a  Irceii^e,  itnd  cutn^  under  (li«t  Inw."     Erie,  J.,  Jefferyi  r. 

tor  «  statutable  petiattj',  ths  license  Boviey,  4  £!>  -L.  C.  SSH. 
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MkA  vork  has  been  made  after  the  flccuring  of  Biiclt  riglit  bj 
tlie author;  2d,  those  to  whom  the  author's  rights  were  trans- 
ferred before  publication,  and,  cuiij^er^ueiilly,  before  tlie  creation 
(iT  statutory  copyright,  aud  who  are  eulltlcd  to  t>Gcure  for 
tJiBinaehea  the  statutory  copyriglit  by  rirtue  of  being  the 
wiiers  of  the  manuscriiit.* 

Sow,  in  ca^eH  wherein  the  title  lias  pasned  l>efore  the  crea- 
tion of  the  statutory  right,  the  statute  caunot  rightly  be  oon- 
•Inied  to  regulate  the  form  of  transfer.^     As  there  can  be  no 
stalotory  copyriglit  in  an   unpublished  work,  the  right  thus 
tmn^Diitted  before  publication  exists  only  by  common  law. 
Ueuce,  the  mode  of  transfer  must  l>e  governed  by  the  common 
lav,  which  is  the  only  law  applicalile ;  and,  if  the  title  held  by 
the  assignee  is  good  by  the  cammou  law  under  which  it  was 
derived,  it  must,  in  the  absence  of  express  legislation  to  the 
contrary,  be  equally  valid  under  the  statute.     Therefoi-e,  as  a 
ptrol  assignment  is  valid  when    made   by  the  common  law,^ 
it  fulluws  that  such  assignment  will  continue  to  l>e  sufficient 
tuidc^r  tlie  statute  in  cases  wherein  the  transfer  Ima  taken  place 
l*r:>re  the  vesLtug  of  the  statutory  copyright;  that  is^  before 
puiilication. 

What,  then,  is  the  mode  of  assignment  after  publication,  and 
»ftcr  the  Blafulory  copyright  has  once  vested  in  the  autlior'i 
If  any  formalities  or  requirements  were  prescribed  by  Par- 
lisiacut,  tliey  would  doubtless  have  to  be  observed.  But,  as 
iimAy  said,  the  statute  is  silent  on  this  point.  Hence,  ac- 
mrdiog  to  a  wcU-estahlishcd  rule  of  coimtructiou,  the  mode  of 
ttwsfer  can  be  governed  only  by  tlie  common  law ;  and  by  the 
conunon  law,  as  has  been  said,  a  good  assignment  may  be  made 
Ijjword  of  mouth. 

Ufd  El lenbo rough's  tlieory,  that  the  mode  of  assignment  is 
lopliHlly  governed  by  the  clause  of  the  statute  requiring  a 
littiue  to  bo  in  writing,  has  been  applied  indiscriminately  to 
'Ucftaes  of  transfer,  whether  made  before  or  after  publication. 


_  '  Ur.  JuMii-e  Erie  T\ghl\x  m!i]  : 
^VMi  if  tlte  lUtute  itliould  be  held  to 
"■"1  the  pnipi-r(ji  nfier  puUtc-«tlon. 
"SI  H  l«»Tri  tlie  iMYijicrlj'  belbre  (mWi- 
CMion  M  a  wu ;  uQd  then  Ibe  right  of 


the  plaintiff  below  stunda ;  fur  he  look 
bv     uipi^meitt.    before    publicmion, 
wFieo  the  ■utuie  bad  no  opvmtion." 
JefTer.rs  v.  Uoosey,  4  U.  L.  C.  878. 
"  See  uittc,  p.  104. 
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The  imf)ortaiit  distinction  between  an  assignment  made  prior 
and  ono  wiibsequent  to  llie  vesting  of  tlic  statutory  copyriglil 
appeal's  either  not  to  have  Ikjcu  observed,  or  to  have  bocii 
disregarded.  I  have  tried  to  show  that  this  construction  of 
the  statute  is  erroneous  in  cither  case.  But,  whatever  grounda 
there  may  be  for  enlurging  tbe  meaning  of  tlie  license  clatw 
so  as  to  embrace  an  asfiignment  of  Die  copyriglit  in  a  pub* 
liuhed  work,  they  wholly  disappear  in  the  case  of  a  traiisfcr 
made  before  publication.  Tlie  clause  of  the  statute  which  im- 
poses penalties  on  any  person  pnblisliiiig  a  book  without  the 
written  consent  of  the  owner  of  the  copyright  applies  only  tfti 
ono  who  reprints  what  has  already  been  published.  Statutory 
copyright  begins  witti  puhlicHtion,  before  which  it  has  no  exists 
ence,  and  lience  can  ncillier  l>e  violated,  uor  protected  by 
statutory  penalties.  It  exists  only  for  a  given  term,  and  it  is 
only  during  this  period  that  its  invasion  is  guarded  against  by 
penalties.  The  right  must  exist  before  it  cau  be  violated,  aud 
it  cannot  exist  before  publication.  The  statute  docs  not  pro- 
hibit or  impose  penalties  for  the  unauthorized  publication  of  a 
niiuniKcript,  liut  uidy  for  the  unlii^^iised  rejntlflicatiun  uf  a  work 
hi  which  copyright  has  vested.  Such  is  the  plain  reading  of 
the  8  Anne,  c.  19,  and  of  the  54  Geo.  III.  c.  loH  ;  but  this 
meaning  is  put  beyond  doubt  by  the  language  of  5  &  6  VicU 
c.  45,  8.  15,  which  pralubita  any  pcraou,  without  the  written 
consent  of  the  owner,  fi-om  printing  "  any  twok  in  which  there 
shall  l»e  subsisting  copyright.'' 

The  clause  imposing  [lenalties  in  the  absence  of  a  written 
license  applies,  therefore,  solely  to  published  productions.  The 
penalties  cannot  attach  nor  the  written  license  l>e  required  for 
an  uet  done  befoi-e  publication,  and  before  the  statutory  right 
Tests.  The  provision  does  not  apji^y  to  what  ia  done  outnide 
of  the  statute.  Now,  wc  have  seen  that  the  section  which  se* 
cures  copyright  to  the  n^signee  recognizes  assignments  made 
Ixrforc  as  well  as  those  made  after  the  vesting  of  the  statutory 
right.  It  is,  therefore,  more  extensive  in  its  operation  than 
the  clause  requiring  a  written  license.  Hence,  if  the  reasoning 
were  sound  that  an  assignment  made  after  publication  must  be 
in  writing,  because  a  license  in  writing  is  required  to  re|irint  a 
published  work,  tlic  analogy  fails  when  the  transfer  has  been 
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perfected   before    publicatiou ;   since,   before   publication,  tlie 
licenso  clause  of  tlie  statute  has  no  force. 

Tlie  cases  wbich  hnve  been  reviewed  present  a  mnrketj  In- 

etance  of  the  force  of  the  cujttom,  too  common  in  Knglisti  and 

American  courts, of  following  precedent  withont  examining  tlie 

fufficiency  of  the  grouiidn  on  which  ench  precedent  U  based, 

iik)  williuut  seeking  to  nttcertnin  tlte  tine  principles  by  wliich 

fcloiie  the  law  can  be  rightly  determined.     When  the  question 

as  to  the  validity  of  a  parol  assignment  of  copyrig)it  came 

before  Lord    Ellenboiongli    in  Power    v.   Walker,  there  was 

m{\Kr  judicial  authority  nor  express  statutory  du-celions  on 

Die  subject.  ^    The  point  appears  not  to  have  been  thoroughly 

I eonndcred   in   tlmt  case,  and   the  sup|H»4ed   nicuiiing  f>f   the 

'^ttttnte  was  reached  by  applying  to  one  fif  its  clauses  reasoning 

as  fallacious  as  it  was  novel.     Tlie  judgment  in  Davidson  v. 

Bolin,  the  next  case  in  which  the  issue  was  directly  tested  in  a 

I      court  of  law,  was  based  solely  on  the  precedent  of  Tower  v. 

B  ^falker;  and  in  every  subsequent  case,  in  which  the  construo- 

^■MllBuder  consideration  has  haew  afTirmed  or  recognized,  it  lias 

^^«0  affirmed  or  recognized  simply  on  the  autlunity  of  those 

iracues.    Of  course,  to  adopt  Lord  Ellenborough's  conclusion 

u  to  accept  his  reasoning.     But  his  reasoning  as  well  as  his 

coDclosion.  when  accepted,  has  been  accepted  on  liis  authority, 

ami  tiihout  inquiry  as  to  it.s  soundness.* 

IJndicUl  OplnioiiB  AEaltist  the  BouudnesB  of  the  Prevailing  Doo~ 
Wm— Wliilc  the  doctrine  founded  on  the  aulliorily  of  Ijord 
Kllciiliorough,  that  copyright  could  nut  bo  transferred  by  |»arol 
onJer  Uie  statutes  preceding  tlmt  of  Victoria,  has  not  been  over- 
niled  in  any  case  yet  re]K>rted.  it-s  soundness  has  been  disputed 

»or<)iieKlioncd  by  many  Hritish  judges.  Li  expressing  his  opinion 
ill  tlie  House  of  Lords,  in  Jetferys  v.  Boosey,  Mr.  Justice  Colc- 
"^geBaid  of  Power  v.  Walker  and  Davidson  v.  Bulin :  "  It  is 
W^iarkilile  that  Imth  Ihesearccasesniprrly  of  refusing  a  rule  for 
a  new  trial,  the  latter  mainly  proceeding  ou  the  authority  of  tiio 

.    •Wquwiiofi  Iwrl  not  been  deter-  cf«i*mwd  Ihnt.  if  L<jrrl  ElletiWrouf{h 

""■*!  ''T  •  coorl   of  Uw.    See  iwtf,  timl   (x-W   n   piirol    nMipnnieiit    to   be 

P  *^n«>tr  I.  u  to  the  coun«  of  lite  nitHdeni,  thit  conMniciion  would  hare 

*™*»'J  coniu.  Lcen  follnwe^l  anil  ooiiflrmeil  in  *ub*e- 

>«  lirw  of  the  potent  Influence  of  queiit  oue*. 
I^«J"ii  in  the  Kngliih  courM.  I  im 
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former,  and  neitlicr  of  llieinrullynrgucd:  botli,  I  must  takelcare 
to  B&y  vitli  most  sincere  rcBpect,  founded  on  reoAoniiig  which  is 
any  Ibing  but  Hatisfactorj."  '  In  Cnml>ciiand  v.  Copeland.in 
the  Court  of  Excbcqiici\  one  of  the  jud(i;e8  questioned  the 
soundness  of  the  judgments  iu  Power  v.  Walker  and  Davidf^tn 
V.  Bcjliii,  and  anothpr  oxpressly  declared  that  thoBe  cai>c« 
Imd  Iwen  wrongly  decided  ;  but  both  tbong:bt  tlioj  were  bind- 
ing precedents.  Baron  Bramwcll  uaed  the  following  strong 
langiiasfc:  **  If  I  bad  fur  the  first  time  to  construe  the  statute 
of  AtMie,  I  should  not  put  upon  it  tlie  construction  which  tlie 
court  did  in  Power  t*.  Walker.  It  seems  to  me  that  the  whole 
difficulty  is  attributable  to  the  mistake  which  I  cannot  help 
thinkinir  the  court  made  in  that  cose.  They  construed  the 
statute  as  rrquiriitg  an  uHHignuiunt  of  ciipyright  to  be  in  writ- 
ing, not  08  a  consequence  of  the  necessity  of  a  license  in 
writing  signed  by  two  witnesses,  in  order  to  justify  what  would 
otlunwisc  (>e  a  piracy  ;  but,  aa  an  inference  or  conclusion  from 
such  a  license  being  required,  they  considered  that  an  align- 
ment of  copyright  must  also  be  in  wriling.  Tliat  decision  was 
corroborated  in  Davidson  v.  Huhii.and  recognized  in  the  House 
of  Lords,  and  it  is  now  too  late  lo  question  it."  ■    In  Jeffreys 

iuch  ns  clftim  under  an  MslKument  in 
wrilinK  •*•  anested."     IljiiJ   liOii. 

Mr.  Juhlii-e  Cn>ni))tuii  thtiught  tJiat 
Power  V.  Walker  mm*  a  binrling  an- 
tliorit^;  liit(  taiil  thai  lie  wuuld  "not 
»rop  to  inquire  how  far  lUch  a  JtictrlM, 
U  now  pri)pouncIe(l  for  tti«  fi»t  ttiua, 
mifiht  or  might  not  be  tulhlavunj." 
I  hid.  864. 

S4?e  alfio  (he  vtewa  of  Erie,  J.,  amu, 
p.  SOU,  note  I,  pi  807,  iiolu  2. 

*  7  Hurl.  A  N.  138.  "  I  am  not 
prepared  to  any,"  renmrlied  C'linniiel. 
U..  "that  if  I  hud  to  litmtruo  thiwc 
niniutes  [S  Anne,  c  19,  and  &4  G«t>. 
Ill,  c.  ]6ti]  for  IliB  drat  time.  I  abouM 
concur  with  the  decittona  in  t'uwer  a. 
Watkvr  anil  Daridaon  c  Bohn  :  but  wa 
cannot  overrule  tliem.  If  1  am  right 
in  mj  TH'W  Utat  the  atAtuln  q1  Anne 
it  in  fnrco  fnr  tiinie  pHrpiwf,  1  mart 
L-iinstruv  It  NCourding  to  llie  docitirnu, 
nItUoujjh  not  aatiafiiclory  to  mj  nilad." 
Ihid.  186. 


1  4  II.  L,  C.  906.  "  The  statute  of 
Anno,"  said  the  aame  jndKe,  "  speaks, 
in  reaped  of  workMRlri'n*]}'  printttl,  'of 
the  AUllior  who  linlh  nut  tninalerrv<l  to 
an^'  olht-r,  the  bnnkscllcr,  th<;  printer, 
or  other  person  or  pvnont,  who  hath 
purL'ha«t:-d  or  acquired  the  copjr  of  a 
book  in  order  to  print  tho  «ami' ; ' 
and  in  respect  of  IhmIib  not  then 
printed  and  puhLiahed,  it  aiieaki  of 
*  the  autlurr  and  Itiii  n»HtKiK-t;  ur  na- 
sit(n>  ; '  in  iMilh  aiveo  being  entirely 
tiknt  a«  to  any  spcdal  form  of  trans- 
fer or  nttcitntion,  -anti  u*ing  word* 
which  einhraiw  aMi^n<-es  In  law,  iitul 
by  devolution,  aa  well  as  UBi)a>ee<  by 
act  of  Ihe  imrliea.  Thw  is  the  part  uf 
the  aeutioti  which  either  conl'L-n  or 
ngulatei  tlie  liniite'l  copyriRlit:  and 
becAQfC,  in  the  penal  part  of  ihe  dauae 
whicli  follows,  an  exeopllnn  in  mndi.-  in 
farur  uf  th'iee  wlm  iire  liix-nFieil  by  a 
consent  in  writing,  atte*te(l  by  two 
wi(ne«i>e»,  it  has  leen  twicu  held  that 
thv  M»igae««  in  the  Brel  part  must  be 
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f.  Kyle,  three  or  the  four  judges  of  the  Scotch  Court  of  Session 
expressed  their  dit^sati^factioii  willi  the  doctrine  |)ro|>ouiided  by 
Lord  Kile  I)  Ik)  rough.  "  If  the  question,"  Baid  Lord  Deas,  *'  were 
now  tu  be  decided  an  to  the  coustrucliun  of  the  act  of  Queen 
Aune,  I  should  agree  with  tlioac  who  think  that  the  statute 
diJ  not  regulate  the  form  of  asstgnmeuts,  but  only  the  form 
of  license  to  publish,  and  that  the  form  of  assigumeut^  was 
left  to  be  regulated  by  the  common  law.  AsBumiug  copyright 
to  be  the  creature  "f  statute,  and  to  cover  only  fiubliculious 
brltritisli  subjects  within  Britain,  it  appears  to  mc  tliat,  whcu 
pTOjierty  lias  been  so  created,  and  the  form  of  assignments  not 
ngnlited,  these  are  to  be  wliat  the  common  law  requires."  ' 

It  is  hardly  necessary  to  add,  that  the  views  above  quoted  are 
in  the  nature  of  ointer  dicta,  and  therefore  have  no  binding 
force  as  precedents ;  but,  as  the  opinions  of  able  jurists  speak- 
ing froni  the  bench,  they  sliould  at  least  show  the  necessity  of 
A tborough  judicial  examination  of  the  doctrine  under  consid- 
eration, in  order  to  determine  what  is  the  aound  law  on  this 
subject. 

Don  Present  Statute  Require  Aseienment  to  be  in  Wrltiag  ? 
Vehave  thus  far  considered  the  question  of  assignment  solely 
iacoDueutiou  with  the  stututes  passed  before  the  reign  of  Vic- 
^wia,  with  tlie  view  of  showing  that,  not  even  under  those  acts 
uwhioU  it  is  based,  can  the  construction  announced  by  Lord 
Ellenboruugh  be  sustained.  But  suppose  Lord  Klleni^orough's 
ifUoning  to  bo  sound,  and  that  the  acts  to  which  it  was  applied 
Vuerii^blly  construed,  will  the  statute  now  in  force  admit  of 


*  1&  Sc.  Sm.  Cai.  3d  »r  014. 
1*1  I'ory,  referring  tt>  Tower  v. 
WilkcT  uid  Davidituii  v.  Btiliii,  fl&iil : 
"'wftfcrt,  with  rcfi-rent-e  to  Ihese  iiu- 
""Wditi,  Rlibuugh  not  •AlUllcit  willi 
"•pwiiidi  on  whicli  they  are  resteJ, 
'**t  I  iltttUld  bo  alow  to  dinturb  au- 
■"•teii  Kliich  h»il  li*«n  |ir')nt>imi*d 
■■*  »a«<l  m>  »o  lunx"  Iljiii.  mo. 
'^H  PMiilent  M'NVill.  citing  Tower 
'■  Wilier,  ffliil :  "  Ttmt  <k'ci»imi, 
"Minj  lor  ■  long  time  undinturtjed, 
^^  cwuinljr  be  one  which  I  sliould 
■*  unvUlliig  to  go  Bgainu  in  the  con> 
"'OAioi  or  tlie  sutute,  altliough  my 


own  jtidKineni  woukl  not  reBdilj'  lend 
it »  content  to  l)>e  rcnsting  ii|>on  wliich 
it  proc'i^c-ils."  Diid.  015.  Sw  niao  the 
vifws  iif  llio  same  jud|^ii  KJven  poMl, 
pp.  itH,  aia,  UB  to  tlie  cunsiruiHtua  of 
6  &  6  Vict.  c.  45. 

Mr.  JuHtic-e  Uylea,  in  Lany  v.  Tctolo, 
16  L.  T.  K.  a.  612,  ufler  aiikinK  cuunst'l 
whotlu-r  iheri'  vrm»  ftiiy  pruvUiun  in  3 
&  1  Win.  IV.  c.  15.  u  to  the  attwU- 
tion  of  nn  asoipntn^nt  of  llie  ri|rlit  10 
repivvcnt  ft  dmttta,  »aid  :  "  Nor  docs  U 
iclid  chHt  there  b  any  prorisioo  even 
that  an  ataignment  rautt  be  in  writing." 
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the  same  construction?  Tlie  affirinatire  of  this  qnestion  i 
Bii|if>orted  t»j  a  single  cliaiicerj  decision.  Tn  tho  recent  case  fl 
Lcyliind  v.  Stewart,  tlic  Master  of  the  RolU  ruled  that  the  con 
Btraction  given  to  the  earlier  ntatuteft  ts  applicable  to  the  5  Ai 
Vict.  c.  4fi,  and  that,  under  tliis  act,  an  assignment,  unless  madt 
by  entry  in  the  registry  at  Stationers*  llall,  must  lie  in  writiug/ 
In  my  jud^ent,  this  decision  is  wrong ;  and  is  the  result 
of  following  the  earlier  authorities,  in  disregard  of  the  plain 
provtiilunii  of  tlie  existing  statute.  This  statute  contains  lan- 
guage whicli  should  remove  all  doubt  concerning  the  mode  of 
transfer  since  it  was  passed.  Like  the  earlier  statutes,  it  makes 
the  prijiting  of  a  book,  in  which  copyright  has  vested  unlawful 
without  tlie  written  consent  of  the  owner;  and  excepting  Ibe 
definition  of  assigns,  and  the  provision  relating  to  transfer  by 
registration,  bequest,  and  in  case  of  intestacy,  it  contains  uo 
express  enactment  concerning  the  mode  of  assignment.  It 
employs  the  word  assignee  in  the  samo  sense  in  which  it 
was  used  iu  the  antecedent  acts;  but,  unlike  those  acts,  it  ei^ 
pressly  defines  tbe  meaning  which  the  word  shall  have.  SoctioiP 
2  declares  that  *'  the  word  "  assigns '  shall  be  construed  to  mean 
and  include  every  person  in  whom  the  interest  of  an  author  in 
copyright  shall  be  vested,  whether  derived  frum  such  author 
before  or  after  the  publication  of  any  book,  and  whether  ac- 
quired by  sale,  gift,  bequest,  or  by  operation  of  law,  or  othe^ 
wise."  I'liis  language  sccins  to  Ijc  conclusive  of  the  question 
under  consideration.  It  is  at  once  a  definition  of  an  assignee 
and  of  an  assignment.  It  declares  in  effect  that  any  transfer 
which  vests  the  rights  of  the  author  in  the  assignee  shall  be 
valid,  whether  made  before  or  after  publication,  whether  under 
the  statute  or  the  oomuiou  law,  aud  whether  by  sale,  gift, 
bequest,  or  by  operation  of  law,  or  otherwise.  The  fortualily 
of  a  writing  is  not  required.  If  the  transfer  be  made  under 
the  common  law  before  the  vesting  of  copyright,  and  bo  valid 
by  that  law,  its  validity  is  recognized  by  the  statute.  If,  either 
before  or  after  statutory  copyright  has  vested,  the  author  by 
parol  sells  or  gives  his  interest  to  another ;  or  if  the  right 
passes  in  case  of  bankruptcy,  niarriagc,  or  intestacy,  or  other- 
wise by  the  operation  of  law,  although  there  be  uo  writing, 

1  4Ch.  D.  410. 
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the  transmissiou  vill  come  within  the  above  definition,  and  meet 
the  reqnireinents  of  the  statute.  In  other  words,  a  sound  con- 
struction of  the  statute  must  loud  to  thti  coTielusioii,  tliat  a 
[jarot  transfer  of  copyright,  whcUicr  made  before  or  after  pub* 
Ucation.  is  good  in  law. 

Authorities   in   Favor   of  Doctrine   that  under  Present   Statnte 
Copyiigbt  may  be  Tranaferred   by  Parol.  —  In  harmoity  witli  (1)18 

Tiev  are  the  judgment  of  the  Cummon  Bench  in  Cuuks  v.  Pur- 
liny,'  and  the  diela  of  the  Scotch  judges  in  Jeffreys  v.  Kyle.* 
In  the  former  case,  it  appeared  tlint  the  plaintitT  had  bonglit 
from  liufliuanu,  of  Bohemia,  the  exclusive  right  of  publiishing  iu 
Great  Britain  a  mastcal  compositiun  which  at  the  time  of  pur^ 
chuehad  not  Injen  publiKhed  anywhere.  Hoffmann  hsid  bought 
^K  composition  from  ihc  uulhor.  Labitzky.  No  writing  a|>* 
ynra  to  have  passed  between  these  two  persons ;  but  by  the 
Atislrinn  law,  which  prevailed  in  Bolieinia,  a  parol  transfer  of 
oojrfiight  was  valid.  The  sale  by  JiolVmanu  to  Cocks  was  made 
byleUcr,  and  no  formal  assignment  was  executed  until  nearly 
I  |ear  aflcr  the  latter  had  published  and  copyrighted  the 
voiiiu  England.  The  defendant  argued  that  the  plnintift"8 
title  was  not  good,  because  it  had  not  been  derived  by  a  writ- 
ten assignment.  The  court,  after  quoting  the  definition  of 
MHgns  in  Rcction  2  of  .*»  &  ll  Vict.  c.  45,  said :  "  Tiiero  being 
t^ien  a  Kale  in  this  case  valid  by  the  law  of  Austria,  where  it 
Tu  nude,  the  interest  of  the  author  became  vested  in  the 
pliiiitiflf  before  publication,  so  na  to  make  him  an  assignee 
^tliin  Ihe  meaning  of  the  tliird  section  ;  and  he,  Iherefure,  had 
*P»d derivative  title."" 

"  Uie  statute  of  Victoria  can  I>e  rightly  conslniefl  as  rcquir- 
■"R  fctery  assignment,  whether  made  before  or  after  ])ul)lica- 
"™tto  be  in  writing,  this  decision  is  clearly  wrong.  In  such 
^**'  it  would  be  immaterial  wlielher  the  transfer  were  good  or 
uM  ptidcr  a  foreign  law.  The  question  would  be  wholly  gov- 
en«hJbythe  English  statute.*     But  the  judgment  in  Cocks  v. 


'*C.B.86a 
J  ^«^.  p.  814. 
■^iWfC.J.,  6C.  B.  8B6. 
"H*  }Bilg«c    wlio    adrbtd     the 
"'■«*  oC  hyris  In  Jefferyi  t.  BooMy, 


as  to  the  validity  in  England  of  an  aa* 
sigiiini.-nt  valii!  in  Milnn.  Sec  alio 
ChopiwU  V.  Punlay,  14  Mcps.  t  W. 
803.  Tlie  principle  whk-h  (jdvema  th« 
queition  i«  clear.     An  AMi^nnirut  of 


^  t.C.)tt6,vere  tllvidedin  opinkin    KnglUli  copyriglit  mailc  arirr  publics- 
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Furday  is  sound  ;  uid  is  an  expresu  autliorUy  to  the  effect  that, 
when  a  valid  transfer,  wlictlicr  hy  vriting  or  parol,  is  made 
before  pulilication,  it  raiist  lie  lipid  to  give  the  assignee  a  good 
title  under  tlio  statute.  It  is  true  that  what  the  court  direcllj 
decided  was  (Imt  the  tmnsfer  of  the  property  iu  an  uiipnhlislted 
work  made  in  a  foreign  country,  and  valid  by  the  law  of  tliat 
country,  uuiat  be  held  as  giving  to  the  English  buyer  a  good 
title  in  Rngland.  But  tlie  pnucijile  is  the  same  when  a  sale  of 
an  unpublished  work  is  made  iu  England  under  ilic  common 
law.  The  court  in  this  case  did  not  consider  the  question  of 
au  assignment  made  after  publication.  mi 

At  the  trial  of  Jeffreys  v.  Kyle  Itefore  the  Lord  Presidcn? 
the  title  acquii-cd  by  the  plaintit)',  who  had  bought  a  song  from 
tlie  author,  and  registered  himself  a^  owner  of  tlie  copyright 
under  5  <fc  G  Vict.  c.  43,  but  who  had  no  other  writing  than 
the  author's  receipt  for  the  purchase-money,  was  held  to  be 
valid.  This  decision  waH  afTirnied  by  the  Court  of  Session^' 
and  by  the  Uouue  of  Lords,'-'  which  held  that  nn  sssigument 
made  after  the  54  Geo.  III.  c.  InC,  need  not  be  attested.  But 
the  question  as  carelessly  brought  on  appeal  before  thcec  two 
tribunals  was  as  to  the  necessity  of  attestation  ;  and  the  coort 
was  [ircchidcd  by  the  pleadings  from  directly  passing  on  the 
yalidity  of  a  parol  assignment.  Nevertheless,  three  of  the  four 
judges  of  the  Court  of  Session  questioned,  aa  has  already  been 
showu,^  the  soundness  of  the  construction  wliich  had  been 
given  by  the  Engliiih  cuurta  to  8  Aune,  c.  19,  and  54  Geo.  LIL 
c  156 ;  and  maintained  that,  whatever  might  be  tlie  true  mean- 
ing of  those  statutes,  a  writing  could  not  be  considered  neces- 
sary under  the  6  &  ti  Vict.  c.  4o,  "  Even  before  that  statute,'* 
aaid  I*ord  Ivory,  "tliere  were  other  titles  than  the  mere  titlo 
of  a  deed  of  assignment,  which  effectually  carried  the  property 


tion,  ia  Hii  fi»»i|;nmfntuf  ariglilfrniiitcd 
iind  n>|{ulai<yl  liy  an  KiiKtioli  ftiatnlp. 
If  »ny  funn  i»  jirciicriK-il  nr  ni^iiired 
bjr  llie  Rtiiluli-,  [liB  sssih'ninent,  wIkt- 
ever  maile,  cuuiit  be  in  Utat  riirm.  But 
a  tTunifer  of  tlie  propi-ny  in  sn  ud. 
publUlieJ  work  ii  nut  a  transfer  of  a 
■t&toitiry  riiflit.  anJ  hcticc  u  ni^t  i^r- 
cnwd  liy  the  stalule.  If  (lie  trannfer 
it  matlu  in  Englaod  auil  is  guod  by 


tlic  cummou  law,  or  if  iDade  iii  h  for- 
eign cuuotry  »a4  la  valid  by  Uie  law  of 
Umt  country,  tlie  buyer  b*ooiim  tht 
onner  of  tlie  propvrty.  and  u  an  a^ 
li^iii^e  enlided  to  BPijur?  Ilie  utalutory 
copyright,  provided  tlic  work  be  & 
proper  Bubject  of  copyriglil. 

I  IS  Sc.  best.  Cm.  2ii  aer.  9O0. 

a  Kyle  v.  Jeflreya.  8  Macq.  611. 
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case  of  bankruptcy.     Tliere  it  has  boon 


of  copyright;  e.ff.^m^ACASieol  bankruptcy.     Tliere 
belt]  that  the  transrereiicc  is  good.      ^    also   iit  intestacy, 
where  a  party  takes  up  the  rijilits  of  his  ancestor,  wlmt  car- 
ries the  pro|)erty  of  the  deceased  aI«o  efieL-tually  carries  the 
copyright  belonging  to  him.     The  legal  effects  of  marriage 
have  the  same  effect..     In  the  event  of  her  marriage,  all  right 
wooid  be  carried  from  Miss  Cook  to  her  husband.     Therefore 
it  would  be  difficult  to  hold  that  all  right  of  transfer  was  to  be 
denied  under  the  statute.     In  short,  tltcre  are  a  great  many 
case*  in  which,  it  being  essential  that  the  party  to  whom  the 
right  18  to  be  transferred  should  be  vested  in  such  riglit.  and 
properly  secured,  still  that  such  right  is  carried  by  common 
law  withont  any  formalities.     The  statute  of  Victoria  does 
away  with  all  tlmt ;  Iwcanse  it  says,  in  its  interpretation  clause, 
that  lite  word  assigns  shall  be  construed  to  mean  and  in- 
clndc  every  person  in  whom  the  interest  of  an  author  in  copy- 
right nhall  he  vested,  whetlier  derived  from  such  author  before 
07  after  the  publication  of  any  book  ;  and  whether  acquired  by 
*alc,  gift,  bequest,  or  by  operation  of  law,  or  otherwise.     And 
ID  it«  0[>crative  clause,  section  13,  it  goes  on  to  deal  with  tho 
^UBtion  of  succession  of  a  legal  assignment."     He  then  ex- 
prMsed  the  opinion,  that  **a  party  holding  a  good  assignment 
it  common  law  would  have  been  supported  in  any  question 
raised  under  the  recent  statute  "  of  Victoria.* 

Tlie  Lord  President,  M'Ncill,  thought  that,  under  tho  defi- 
ui^ou  of  assigns  in  the  statute  of  Victoria,  '*  any  thing  that 
wonM  instruct  a  sale  or  gift,  or  any  right  in  that  way  whatever, 
vonld  mike  the  party  in  whose  favor  such  gift  was  mado 
pro|»rietor.*** 

hi  Uazlitt  p.  Templcman,  where  it  appeared  that  the  copy- 
^bt  ill  a  work,  of  which  tho  plaintilf  was  autlior,  had  been 
fejirtcrcd  under  the  statute  of  Victoria,  with  the  verbal  con- 
"Wl  of  the  plaintiff,  in  the  name  of  the  defendant  as  owner,  it 
was  held  tliat  such  registration  was  prima  facie  evidence  of  tlie 
ilefctnlaiit'a  title,  which  was  not  rebutted  by  the  absence  of 
pnwf  of  a  written  assignmont.'     But  the  facts  in  this  case  and 


>18Sc.  Smb.  Cm.  2d  ter.  911. 

*  Ibid.  017. 

■  18  X^  T.  K.  a.  &98. 
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tlio  qnentions  involved  were  such  tliat  the  decision  throwB  little 
light  OIL  the  question  of  asBigninent.  Jl 

Leylami  v.  Stewart,'  llien,  is  the  only  case  yet  reported  w 
which  it  hns  Vvcon  lichl  that  an  aRsignmcnt  nnder  5  &  6  Vict 
c.  45,  uinst  1)6  in  wriliii^^;  and  tliis  was  a  suit  in  clmneery  in 
which  the  Master  of  the  Rulla,  orerlookinf;  or  disrefranling  tlie 
sigTiiricant  definition  of  assignee  contained  In  it,  applied  to 
that  statute  the  flame  construction  which  had  heen  given  to  the 
earlier  ones.  Opi^jsed  to  (hia  decision  is  the  anthonly  of  the 
Common  I'leaa  in  Cocks  v.  Purday,^  tlie  judgment  of  the  I^ord 
Oi-dinarj'  in  Jeffreys  v.  Kyle,  and  the  dida  of  a  majority  of  Uie 
Conrt  of  Session  in  the  same  casc.^ 

Fi-om  this  review  of  the  question,  it  will  \^e  seen  that  the 
law  governing  the  form  of  assignment  under  the  statute  now  in 
force  cannot  be  regarded  as  judicially  settled.  But  the  wetglit 
of  authority,  taking  those  cases  iu  which  alone  this  statute  has 
been  considered,  and  wliioh  alone  can  bo  regarded  as  binding 
anthorilies  on  the  question  of  its  meaning,  is  in  favor  of  the  doc- 
trine that  the  copyright  in  a  hook  may  now  Ive  assigned  by  parol. 

I  have  tried  to  show  that  the  accepted  construction  uf  the 
earlier  statutes  is  wrong ;  that  its  soundness  has  lieea  ques- 
tioned hy  many  able  jurists ;  and  that,  whether  sound  or  u«- 
aound,  the  authorities  by  which  it  is  supported  cannot  be 
regarded  as  settling  the  judicial  construction  of  the  statute 
now  in  force.  1  have  thus  treated  the  subject,  in  the  Iwlief 
that,  wlien  the  question  shall  again  bo  brought  before  a  high 
judicial  tribnnal,  the  law  will  be  carefully  and  thoroughly 
examined  with  s|>ecial  reference  to  the  statute  of  Yictoria^  and 
determined,  not  by  precedent,  but  hy  sound  principles. 


Engravings,  Paintings,  Photoobaphs,  &c. 

EngTaTings  and  Prints.  — The  statutes  relating  to  prints  and 
engravings  do  not  prescril»e  the  mode  of  assigning  the  copy- 
right ;  and  the  law  iu  such  case  has  uot  been  judicially  deter- 
mined. Parliament  has  prohibited  the  puldlcation  of  such 
productions  without  the  written  consent  of  tite  owner,  signed 
in  the  prcseiico  of  two  witncasea.     If  the  mode  of  transfer 


I  4Ch.  n.  419. 
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governed  by  this  proTiaion,  as  in  tlio  case  of  books,  it  will  fol- 
low that  an  asHlgnnieiit  inuat  be  in  wnting,  and  signed  by  two 
-witneasos.'  But  section  2  of  8  Geo.  II.  e.  13,  has  an  iropoi-tant 
beariug  on  tliis  question.  It  provides  **  that  it  shall  and  may 
be  lawful  for  any  [»ersun  or  [lersuns  who  shall  hereafter  pur- 
chase any  plate  or  platen  fur  printing  from  tlie  original  proprie- 
tuns  Lhuruor,  to  print  and  reprint  from  thu  said  [ilatcs  without 
incurring  any  of  the  penalties  in  this  act  mentioned."  This 
aeems  to  be  a  bar  to  a^^plying  to  the  liccnae  ctanso  in  the  case 
of  engravings  the  same  r<:aHuning  that  has  been  applied  tu  UiO 
lioensc  clause  in  the  case  of  books.  The  true  construction  of 
the  provision  above  quoted  would  ap|>ear  to  be,  that  any  person 
may  acquire  tlie  copyright  in  an  engraving  by  buying  the  plate ; 
and  there  is  nothing  in  the  statute  and  no  principle  which 
requires  that  such  sale  of  tike  plate  or  transfer  of  the  copy- 
right shall  be  acconi|»anicd  by  a  writing. 

Map*.  —  As  maps  &vc  within  the  provisions  of  the  statute 
relating  to  hooks,'  the  mode  of  transferring  tJie  copyright  must 
be  the  fame  as  in  the  case  of  books. 

PaluUiigs,  Drawings,  and  Photographa.  —  In  the  case  of  these 
productions,  the  assignment  of  the  copyright  must  be  in  writ^ 
lug,  but  need  not  be  attested.  Section  '6  of  2>'>  &  26  Vict. 
c  68  declares  that "  all  copyright  under  this  act  shall  be  deemed 
personal  or  moveable  estate,  and  slmll  be  assignable  at  law; 
and  every  assignment  thereof,  and  every  license  to  use  or  copy 
by  any  means  or  process  the  design  or  work  which  shall  be  the 
subject  of  such  copyright,  shall  be  made  by  some  note  or 
iDcmorandnro  in  writing,  to  be  signed  by  the  proprietor  of  the 
copyright,  ur  by  his  agent  ap|iointed  for  that  purpose  in 
wnling."  ^ 

Registration  of  the  assignment  is  made  necessary  to  give  the 
assignee  the  lieiiefits  of  the  act  ;*  but  the  statute  dws  nut  pro- 
vide for  transferring  the  copyright  by  means  of  registration. 

The  statute  further  provides  Uiat,  when  any  jierson  makes 
for  another,  or  sells  to  another  any  painting,  drawing,  or  the 


'  »Gco.U.o,  18,1. 1;  17GCU.IU. 
C.67. 

>  Sm  ohu,  p.  174. 


■  See  Strahnn  r.  Graluun.  10  U  T. 
X  9.  87,  on  ip.  17  Id.  467. 

*  ».  4.  tiraviM's  Case,  Law  Rep.  4 
Q.  U.  715. 
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negative  of  any  photograph,  tlie  former  shall  not  retain 
copyright,  except   Uy   an    agreement    in    writing   signed 
the  latter;   and    t)ie   latter  hliall   not  aL(]uire  the  cojtyrigl 
except  by  a  like  agreement  aignod  by  tbo  former.^ 


Mode  op  Thansfeh  tn  the  United  States. 

It  is  to  be  regretted  that,  in  copying  from  the  statute  of 
Anne  the  license  clause,  whicli  in  England  lias  given  rise  to  an 
uusatiafautory  and  questioned  coiistruutionof  tlie  law  governing 
the  transmission  of  copyright,  Congress  has  failed  to  prescribe 
in  unniiHtukat»le  language  tlie  requisites  of  a  good  assignmenL 

Former  SUtntas.— The   act  of  1790  ^  and  that  of  18dl4 
prohibited   any  person    from   publisliing  a  copyrighted    l»ooE 
witliout  tlie  owner's  consent  in  writing,  signed  Uy  two  wit^ 
nesses.     Both  were   liilont  respecting  tbo  uiudo  of  trauafc^ 
The  first  and  only  legislation  on  this  pnint  before  1870  was 
the  supplemental  act  of  18;i4,  wbicli  declared  "  that  all  decda 
or  instruments  iu  writing  for  the  transfer  or  assignment  of 

copyriglus shall  and  may  he  recorded  in  the  olTic©  where 

the  original  copyright  is  deposited  oud  recorded."*  ■ 

What  furm  of  assignment  was  reijuisite  or  sufllicient  und^fl 
tlicsc  itcveral  acts  is  a  question  which  has  not  received  thorough 
judicial  consideration.    Tlie  Supreme  Court  of  New  York,  in 
1832,  following  the  Etiglisli  decision  in  Power  v.  Walker,  ruled— 
that  an  assigtnncnt  under  the  act  of  1790  must  be  in  writinjH 
but  that  a  verbal  agreement  to  assign  was  ralid.^      Besides 
this  decision  of  a  State  court,  there  are  dicta  respecting  the 
form  of  assignment  by  two  justices  of  the  Supreme  Court  of 
the  United  States.     In  Stevens  v.  Cady,  Mr.  Justice  Nelson, 
applying  the  English  theory  to  the  license  clause^  of  the  atatnto 
of  IStJl,  remarked  that  an  assignment  'Mnust  be  in  writing, 
and  signed  in  the  presence  of  two  witnesses  ;  *'  but  added  Uiafifl 
it  was  *'  nnneceasary,  however,  to  express  an  opinion  upon  this 
point."  '     In  Little  v.  Hall,  Mr.  Justice  McLean  said  obiter  that 
*^  a  formal  transfer  of  a  copyright  by  the  supplementary  act  ofjH 


a.  2;  I  U.S.  Si.  at  L.  124. 
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>  Gould  t.  Builu,  6  Wend.  (X.  T.) 


i  Id.  438. 


*  Id.  i-Ja. 


1  H  How.  683. 


TRANSFER   OP   COPTRIOHT. 


819 


tile  30tb  of  June,  1834,  is  required  to  be  proved  and  recorded 

as  deMlft  for  Uie  conveyance  of  land  ;  and  such  record  operates 

uts   notice."  '     But  this  question  was  not  tiefore  tlie  court.     Mr. 

Curtis,  more  soundly  interpreting  the  meaning  of  the  act  of 

1.834,  aays  :  "  This  statute  seeniB  to  recognize  the  doctrine  that 

trausfcre  of  copyright  must  he  in  writing ;    hut  it  does  not 

I  expressly  declare  that  they  shall  l)e  so.''* 
UeuilnB  of  Statute  In  Force.  —  There  is,  then,  no  i"eiK>rted 
decision  which  can  he  rcg^arded  as  on  express  authority,  bind* 
ing  on  the  federal  courts,  to  the  ciTect  tliat.  under  the  statute 
cited,  an  assignment  of  copyright  was  required  to  he  in  writing. 
■    It  remains  to  consider  the  statute  passed  in  1870,  and  now  in 
"     force.   Its  meaning  respecting  the  question  under  consideration 
lias  not  been  judicially  considered.     Like  the  aiitecedt-nt  acts, 
H     it  tlcclares  unlawful  the  publication  of  a  copyrighted  book  '•  with- 
out the  consent  of  the  proprietor  of  the  copyrigltt  first  obtained 
in  writing,  signed  in  presence  of  two  or  more  witnesses. "  ■ 
Unlike  those  statutes,  it  provides  that  "copyrights  shall  bo 
»»iguahlc  in   law.  by  any  instrument   of  writing,  and  such 
UiigBiuent  shall  be  recorded  in  the  office  of  tlie  Lilirarian  of 
Congress  within  sixty  days  after  its  execution ;  in  default  of 
vliidiit  shall  be  void  as  against  any  sulisequent  purchaser  or 
roorlpagee  for  a  valuable  consideration,  without  notice."* 

Made  of  Truufer  before  Publication.  —  Wiiatever  effect  these 
ppovisions  may  have  respecting  the  requisites  of  an  assignment 
of  the  copyright  in  a  pulilished  book,  the  statute  cannot,  in  my 
jwlgment,  \>e  rightly  construed  as  governing  a  transfer  made 
l*fore  publication,  and  hence  before  the  statutory  right  attaches. 
Inotiier  words,  if  the  statute  can  he  considered  as  regulating 
llicinodeof  transfer,  it  is  only  in  the  case  of  works  in  which 
tlw  statutory  copyright  has  vested  that  it  can  have  this  effect ; 
wdmch  copyright  will  not  vest  in  an  unpul)li8hcd  work.*  The 
"oportant  distinction  between  a  transfer  made  before  and  one 


IS  tinm.  171.  an    inclioatc    or    eqiiitaMo    Blatutory 

hmmcf  Copyriglit  (Boalon,  1847),     rinhi  mii;r  exist  in  a  work  batwet-n  l)ie 


*  ^'  8.  Re?.  St.  1.  4BM. 

y   **    1»  not  neceftMi7  here  to  con- 
""  *l«e  ixoeptiotuU    e«M  In  which 


time  or  filing  the  till«  nw]  the  tlm?  of 
publlcitton.  'Die  quetlJOQ  ina»t  be 
treated  wilh  reference  to  thi>  ic^'ncral 
rul«,  that  only  published  works  are  pro- 
tected bjr  atatutory  copyright. 
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made  af^er  atutiitory  copyrlglit  has  Tested,  wliich  is  to  be  ol)- 
servcd  ill  determining  whellicr  tlie  mode  of  alignment  is 
governed  by  tbe  statute*  has  been  fully  considered  iu  the 
exaiuiiiatiun  of  the  English  statutes,  which,  in  tliia  respect, 
ore  like  our  own. ^  It  is  enough  here  to  add,  that  the  act  of 
Congress  now  iu  force  expressly  provides  for  granting  copyright 
in  the  first  inijtance  Iu  tiie  owner  of  a  manuscript  ;^  and  hence 
copyright  will  vest  ah  initio  in  the  owner,  whether  he  is  or  is 
not  the  author.  When,  therefore,  a  person  has  become  pos- 
sessed of  the  authors  property  iu  an  unpublished  work,  he  is 
the  proper  one,  as  owner,  to  secure  the  statutory  copyright 
As  liis  title  was  acquired  hcfure  jmblicalion,  its  validity  is  de> 
tormincd  by  the  comiuou  law  under  which  it  was  derived, 
not  by  the  statute.' 

Must  Assign  meat  of  Copyright  In  Published  Book  be  in  Wrt^ 
log?  —  We  come  now  to  the  inquiry,  whether  the  statute  pre- 
BCribes  the  mode  of  assigning  the  copyright  iu  a  pubU»hed 
work.  The  solution  of  this  question  depends  on  the  meaning 
to  lie  given  to  sections  4955  and  4954  above  referred  to.  The 
latter  makes  no  nsference,  direct  or  indirect,  to  the  subject  of 
assignment ;  but  tlie  theory  has  gained  currency  in  England, 
from  whoso  statutes  this  clause  has  been  copied,  and.  as  we 
have  seen,  has  been  twice  recognized  in  this  country,  that  the 
provision  under  consideration,  though  inti-'iidcd  to  apply  sim^Jy 
to  licenses  to  publisli,  must  be  conslrued  to  presciibe  the  mode 
of  assigning  the  copyright  I  have  already  endeavored  to  show 
that  this  coustrucUuu  is  unwarranted  and  indefensible.*  As  it 
is  not  supported  by  any  authority  binding  on  a  court  of  tlie 
United  States,  it  is  to  be  hoped  that,  when  the  question  is 
presented  for  judicial  determination,  the  subject  will  be  thor- 
oughly examined,  and  the  decision  grounded  ou  sound  prin- 
ciples. 

TJie  only  express  provision  in  the  Revised  Statutes  relating 
to  assignments  is  section  4955,  which  declares  that  '*  copyrights 


1  Anu,  iip.  300-aoe. 

«  U.  S.  Uer.  St  i.  4952. 

<  In  Link'  e.  <J<mlil,  '1  BUtchf.  166, 
363,  the  aiittiiir's  riglila  in  nmntucript 
reports  wore  bulil  lu  Imve  pasK'tl  to 
the  Svcretar;  of  Slate,  altbougb  tli«re 


WAi  no  writJDg.  It  was  "  regarded  a> 
■D  aBslgiimcnt  by  operatioo  of  Uv-** 
ronkling.  J..  Ibid.  188.  To  the  same 
(•fleet  it  Lawrence  ».  Dana,  : 
L.  T.  R,  Ji.  ».  AWL 
*  Ante,  p.  dOl  rl  Mi;. 
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«ha.n  be  assignable  in  law  bj  any  iiiatniment  of  writing,"  and 
■rpr-ovides  for  tbe  recording  of  such  essignnicnU.  This  langiinge 
"pla.inly  shows  that  an  a^Rignment  need  not  be  attested.  Any- 
writing,  clearly  expressing  tbe  intention  of  tlie  parties  to  that 
effect,  will  be  suffiuient  to  pass  the  ownership  of  copyright.  It 
hn.8  also  been  decitled  that  an  assignment,  though  not  recorded, 
wi  11  be  valid  as  between  the  parties,  and  as  to  all  otlier  persons 
Qot  claiming  under  tlie  assignor.^ 

•       Does  section  4955  require  that  an  assignment  of  copyright 
to  be  valid  under  the  atatnte  must  be  in  writing?    If  Congress 
intended  to  make  such  a  law,  it  failed  to  use  the  proper  lan- 
guage for  that   pur|)Ose.     The  woi-ds,  "  copyrights  shall   be 
anignabie  in  law  by  any  instrument  of  writing,"  are  declara- 
tory, and  not  mandatory.     Their  true  meaning,  as  determined 
by  established  principles  of  cunstruotion,  is.  that  copyriglit  id 
transferable,  and  that  a  simple  writing,  without  attestation, 
8m1,  or  other  formality,  shall  be  sufficient  as  a  valid  assign- 
nicDt.    Tbe  act  does  not  expressly  declare,  and  its  langimge 
L        wricdy  interpreted  does  not  imply,  that  a  writing  shall  be 
m        Becesaary,  and  that  an  assignment  not  in  writing  sball  he  void. 
[  Bui  it  is  reasonable  to  suppose  that,  in  enacting  this  provision, 

CougrcRs  intended  to  regulate  the  mode  of  transferring  copy- 
riglit, and  to  make  a  writing  essential  to  a  valid  assignment. 
Auil  the  courts  may  construe  the  statute  in  accordance  with 
tliis  intent,  rather  than  follow  the  strict  meaning  of  the  Ian- 
page  used. 

Tlieqnestion,  therefore,  as  tn  tlie  form  of  aMsignment  remains 
for  judicial  determination.  But  whatever  the  law  may  be  de- 
cUredto  be  in  tlie  case  of  assignments  made  after  publication, 
'Iw  Btatnte  cannot  rightly  be  licld  to  apply  to  transfers  of 
literary  property  made  before  publication.  In  such  case,  the 
form  nf  assignment  is  governed  by  the  common  law,  which,  as 
^l>eea  shown,  rccognixca  tbe  validity  of  parol  transfers.^ 

'fUsmiuioD  hy  BequoBt  and  in  Case  of  Intestaoy.  —  By  SeC- 
t'On  4952,  copyright  is  secured  to  the  executors  or  adminis* 
^ora  of  the  owner.     It  may,  ihereforo,  bo  transmitted  by 

'  Vcbb  r.  Power*,  3  Woodb.  &  M.     witi  ttig  «nme  In  effect   «•   tint  con- 
^,&10,  Tbiioue  hm  decidcil  under    Uiner)  in  the  statute  now  in  fore*. 
iBtKtDf  ISM.whow  govenitiiK  cluuso         >  See  anU,  p.  104. 
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bequest ;  and  tliero  aecms  to  be  no  good  rcaiton  why,  in  case 
of  inlCMlucy,' it  will  nut  pass  to  lieir»  without  ilie  uecesAtty  of 
a  writing.^ 

In  Case  of  Bankruptcy.  —  The  question  whether  copyright 
will  pass  fruui  a  bankrupt,  to  h\s  assignee  without  a  writing 
docH  nut  appear  to  Itavc  been  directly  adjudicated.  In  Mawman 
V.  Tegft,  where  it  appeared  that  the  author,  who  was  one  of  the 
original  owners  and  publishers  of  a  work,  Iiad  gone  into  bank- 
rnptc}',  and  hia  copyright  had  passeil  Lo  apsignces,  from  whom 
it  was  bought  by  the  plaintiffs.  Lord  Eldon  said :  *'  Whaterer 
question  tliere  may  be  in  some  ca^cs,  whether  an  interest 
in  copyright  dues  or  dues  not  pass  without  writing,  it  would,  I 
apprehend,  be  diflicult  to  nmintaiu  that  there  must  be  an  in* 
struuioiit  in  writing  between  the  bankrupt  and  liis  aiwigneea/' * 

It  has  been  licld  that  statutury  copyright  must  be  in  exist- 
ence before  it  can  be  assigned  in  law.^  But  an  agreement  may 
be  made  to  assign  at  a  future  time ;  *  in  which  caso  an  equitable 
title  may  vest  in  the  assignee.''  So  the  owner's  eommun-law 
rights  moy  be  assigned  before  publication ;  in  which  case  tli^^ 
statutory  copyright  may  be  secured  by  the  asaignee.^  ^| 


>  In  Litour  r.  BInnd,  Abbott,  J., 
Mid,  that  umler  tW  hIhiuic  of  Aiin«, 
wnii-ti  WM«  BiK'Rt  wmcerniiijt  llip  trniii* 
nii**><iii  nf  c'liiyriK'n  by  iKtjofkl  and 
in  case  of  iriU'slMcy,  "  if  the  ft>«liwr 
<3ic'l  witliuiiC  aui^tiiiie  ]ii>  ccipy riglit, 
Uie  Inlprem  wijuld  go  to  liii  heir»."  2 
Stnrk.  :i^.  I^vrrcnce  v.  Daha,  S  Am. 
L.  T.  K.  X.  n-  402,  wm  a  cave  in  wliicli 
copyrlglit  Imrl  Ik-cu  tniiiftmit(e«l  to 
heira ;  but  nrhelhtr  hy  bc<|t]V*l  or 
oihtrwUo  (ioM  not  appear  from  tbe 
re|>ort. 

-  2  Raifl.  892.  /«  rf  Ciirry,  tliA 
Iriali  Cnminiflsinner  hi  naiikrapicy  ex- 
premcil  iho  opinion  t)iat  oopyriRlit 
wnuM  pa^H  to  Ilie  liankrupt'g  aMt(Ciiee 
without  a  writing.  I'l  It.  Vlq.  S'Jl, 
8^2.  See  nt»o  llie  views  of  Lord  Ivor/, 
onir,  \i\i.  314,  1116,  nnit  Slert'iit  v.  Ben- 
tiinK,  I  Kny  &.  .1.  1(18,  on  ap.  6  l>e  G., 
M,  &  0.  SSi. 

'  ColViiim  r  Diracnmbc,  fl  Rim.  161  ; 
Bwect  v.  S)iRw.  8  Jur.  'il7;  Fultp  v. 
Derby.  6  McI^ah,  3',J8  ;  Lawrence  c. 
Puna,  '2  Am.  L.  T.  U.  x.  a.  tOi,  414. 


"It  ]■  tnt."  aaJd  Vice ChanecHnr 
Shadwcll,  in  flw«et  t>.  Slia 
only  with  rpHfiect  to  nn  anoitcnm 
hut  nl»u  witli  rt*«pcct  Iv  a  Icaav, 
Liitlvton  points  out.  tkial  tbi-re  cannot 
be  a  releaae  of  a  future  ri^bt.  and  io 
consequence,  there  cannot  b«  an  lujtsn- 
ment  of  any  thiiif;  that  dooa  nul  now 
exist."     a  Jur.  219. 

In  Little  r.  Gould,  2  Blaldif..  the 
conlmct  bctwcon  tbe  Secrclanr  of 
Stale  of  New  York  and  tli«  plainiifl* 
had  reference  to  matter  not  in  eilai- 
etbL-c,  and  It  was  drclarc-d  tn  tre  an 
auiKnmcnt  of  popyriKhi.  Tbe  equilA- 
ble  title  clearly  paaaed  totlw>  plaint 
TLie  c-uurl  veema  not  tu  have  cxprr 
cnnsidered  the  qnesiion  of  the  I 
title. 

*  Gonid  tf.  Banks,  B  Wend.  (N.  T, 
602  :  Leader  v.  Punlay.  7  C.  B.  4. 

>  Sims  V.  Marryai,  17  Ij.  B.  Si 
Lawrence  v.  Dana,  2  Am.  L.  T. 
x.  s.  402. 

•  See  anU,  pp.  23S-243. 
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Torm  of  Written  Afisignment.  —  No  particular  form  of  writing 
bxa-s  been  prcm;rilK>d  oa  essential  to  make  a  good  a»8ignmciit. 
ri»ere  appcara  to  be  no  reason  why  any  writing  may  not  be 
fr^sficient  which  clearly  expreKBeit  that  an  aHKigument  of  the 
eofiyright  is  made  for  a  good  consideration.     It  has  been  licid 
in  two  English  ca^ea  that  a  receipt  for  the  purcliase-money  ia 
not  a  valid   ossignmont  uf   tho   copyright     But   in   one    it 
Appeared  that  the  receipt  had  been  destroyed,  and  the  plainlifT 
denied  that  he  had  made  an  assignment  to  the  deriMuhint.' 
And  in  the  other  the  receipt  hod  reference  to  the  sale  of  the 
American  copyriglit  alone;*  moreover,  the  decision  was  ren- 
dered before  the  doctrine  of  Davidson  v.  Bobn,  thnt  two  wiu 
nws  are  necessary  to  a  valid  assignments  had  been  overruled. 
lu  tbe  Scotch  case  of  Jeffreys  v.  Kyle,  Lords  Ivory  ^  and  Wens- 
tejdalo*  expressed  the  opinion  that  a  receipt  is  suflicient  as  an 
URignment. 

Tlwre  aecms  to  be  no  reaaon  why  the  same  writing  may  not 
Ufteas  a  receipt  for  the  purchase -money  and  an  assigtunent  of 
IIm  copyright.*  But,  to  operate  as  an  nsBignment,  it  would 
d(ml)tle«0  be  necessary  that  the  writing  sliouid  contain  tlio 
Bfrmnent  itself  by  which  the  copyright  haa  been  passed. 
Wtcp  the  agreement  is  expressed  in  one  paper,  and  the  jiay- 
iMiit  of  the  money  acknowledged  in  niiolher,  tlie  former,  and 
not  tlie  latter,  ia  obvioualy  the  asaignuient.  And  not  unfre- 
(jueinly  Uio  money  for  the  copyright  ia  paid,  and  a  receipt  given, 
OD  Bii  agreement  that  the  asaignmcnt  shall  be  made  at  sonic 
future  time.  In  this  case,  no  transfer  is  effected  when  the  re- 
^\A  is  passed :  and  a  writing  which  shows  that  such  was  the 
>£n!eroei)t  cannot  operate  as  a  legal  assignment.^ 

In  Cocks  V.  Purday,  a  sale  made  by  letter  was  held^  under 
Ik  circumstances,  lo  be  a  valid  transfer.^ 


'  Uoar  r.  Btuia,  2  .Slark.  692. 
*  hnn  r.  Doif  i'i»wn,  1  C.  B.  if.  ». 
182. 

*"Wlhere  lanot  h««."  «W  Lord 
|**yi"«ii  espn-Tia  aMipimtion.  tliore 
*  *tt»iiiW  mi  iitii)lit-il  Jki>iii);nAlinn, 
"""l«irw«i  by  the  wriling  in  tliis 
'■^J"»  book,  in  winch  she  notes  the 
J'n»»il  (rf  h«r  copjrighu."     18  Sc. 


*  For  tlie  ffflfect  which  a  rereipt 
may  linve  nn  ttw  ajtrecnu'rit  of  the 
pariiot,  sit'  Howitt  r.  Hall,  6  L.  T. 
Ji.  9.  1M8;  Straiian  v.  Grftham,  10 
L.  T.  H.  a.  87,  on  »p.  17  M  467. 

*  Colhuni  I.:  DiiitL-itiiilic.  9  Sini. 
161  ;  Sims  r.  Mnrryat,  17  Q  B.  V81 ; 
I*vi  r.  KuUey,  Law  Kep.  G  V-  1'  6£J. 

*  6  C  B.  860.  S«e  this  caw  ooa- 
ridered  ante,  p.  813. 
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In  Lacy  v.  Toole,  wliich  was  an  action  agaiuHt  the  defentlai 
for  rcpresenthiff  a  play  written  by  tlic  plaintifl'.  the  defence  wj 
that  the  latter  woa  not  llie  owner  of  the  playright  in  tlie  piea 
A  letter  was  produced  in  vvliiuh  the  plaintiff,  in  reply  to  &  lett^ 
from  a  third  person,  had  written  to  the  latter,  "  I  accept  t}i 
offer  you  therein  make  nie,  and  agree  to  the  conditions  yu 
pro[H>se  for  cancelling  n»y  debt  to  you ;  vii.,  to  let  you  have  Q^ 
dramti  uf  Duiiij^  fur  the  Best,  in  discharge  of  .£10  of  the  st 
due."  The  court  cxprcsBcd  the  opinion  that  this  letter  was 
valid  assignment,  but  left  it  to  the  jury  to  find  whether 
agrceiucut  was  to  transfer  tlie  property  tn  live  play,  or  ttimpl 
to  license  its  use.  The  verdict  was  In  favor  of  the  defendant, 
the  letter  was  accordingly  lield  to  amount  to  an  assignment.*  i 

Sale  of  Stereotype  Plates.  —  As  the  copyright  in  a  work  ■ 
entirely  distinct  i'roni  the  property  in  the  stereotype  plat« 
fiont  which  it  is  printed,  a  sale  on  execution  of  such  platoe 
gives  to  the  buyer  uu  right  to  priut  and  publish  copies  of  Urn 
work.*     But  when  the  owner  of  the  copyright  voluntarily  sella 


I  16  L.  T.  v.  a.  fil2. 

•  Stttveni  V.  Cidjr,  14  How.  628; 
Stevens  f.  (J[addin(f,  IT  ill.  447; 
Carter  p.  Bnitey,  04  Me.  458.  "  The 
8ule  queation  i»,"  s&ld  Mr.  Ju»tice 
Curtis,  "  whi'tlicr  the  men*  fuel  Dial 
the  (ilainlitr  own^il  the  phite,  nitauhed 
to  it  lite  ri||(ti[  to  print  am)  pulrlinti  the 
map,  «o  lh»l  Iliis  ri({tK  (>ii»c-<l  •vitlt  Ui« 
phile  by  a  sale  on  exvL'utinii.  Anil 
upon  tliit  (jue*iioii  of  tlie  aniiexRUon 
of  tlio  cnpyrtght  to  the  plate  it  it  to  be 
observeil,  first,  lliat  tUvra  la  no  Dtxvi- 
aary  cunneLliini  bc-lw^en  tlieiii.  They 
are  i)iiilmi:t  f>ulijei:t9  nf  properly,  endi 
eA|HiblL*  of  exialiiig,  uitil  being  (iwned 
and  CrutulcrreJ,  intlcpcink'nt  of  the 
utiier.  It  was  lawful  fur  any  one  to 
make,  own,  and  aell  this  copperpiaie. 
The  inaiiiif»cture  uf  Kiorentype  j'lated 
it  an  estfitiliHJK'd  business,  and  tlio 
otviiervtiip  of  the  piniei  of  a  book 
UJidvr  eopyri^ht  may  be.  aikI  doubtlvtis 
in  prai:tJL-«  is,  sepftrHCed  from  ilie 
ownership  of  the  copyriitlit.  If  an 
exeuiitiun  ajjainst  a  oCereotype  founder 
vrure  k-ried  on  sutih  plales.  wliii;li  lie 
had  aniAv  fur  nti  niillior  nml  not  di-lir- 
ereO,  tlie  title  w  thuee  platra  would  be 


paased  by  the  exet-iitioit  sale,  and  iltt 
pUTuliuer  tniiiUt  sett  them,  but  dearljr 
lie  could  not  print  and  publUti  the 
book  for  which  Ihoy  were  made.  The 
riglit  to  print  and  piiblli>Ii  ia  therefore 
not  ntceasarily  annexed  to  lite  platp, 
nor  parcel  of  it. 

"Neilhpr  is  the  plate  the  principal 
Ihinft.  Hod  the  rijfht  Id  print  anil  pnb- 
lisli  Hii  incident  or  aceessory  iheret'f. 
It  might  be  more  plauaibiy  Mid  that 
the  plate  is  an  incident  or  acc«>«»iiry  of 
tlie  right)  because  the  iulc  iibjeci  of 
tlie  existence  of  th«  pUtp  is  as  a  niratis 
to  exeruitte  am)  enjoy  the  ri^ht  to  print 
and  pultlinli.  Nor  iUtvt  Ihc  rule  that 
lie  wlio  grants  a  tliLrg,  ipunia  impliedly 
what  is  essential  io  the  beneficial  u»« 
of  that  thing,  apply  to  tbi«  case.  A 
pr«se,  and  jmper,  and  ink  are  eMential 
to  the  bmetlciai  use  of  a  copperplate; 
but  it  wouLd  hanlly  be  contended  thai 
tlie  »alc  of  a  c<ip|>trphit«  passed  a  press, 
and  paper,  and  ink,  aa  irKuleiils  of  tho 
plate,  becauM  neoesaary  to  its  enjnj- 
uient. 

"  The  mlf  of  a  copperplate  paaset  !)>« 
riffbt  to  such  lawful  use  tiiereof  as  tlie 
purcliMer  vaa  make,  by  reason  < 
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_tlie  plates,  the  riglils  acquired  by  tlie  buyer  are  to  be  detcr- 

pbaiueil  by  the  intBiitiuii  uf  the  )tartic».  "*  Wbut  rl^blK  wuiild  pass 

by  sucli  ft  sale,"  Haiti  Mr.  Justice  Curtis,  **  would  dcjK'nd  on  tbe 

intentions  of  the  parties,  to  l>e  gathered  from  their  controct  and 

its.&llondant  circuiimtances.     In  this  case,  the  owner  of  the 

ft  copyright  made  no  contract  of  sale,  and  necessarily  had  no 

iuteiition  reB|>ectiiig  its  subject- matter."  * 

Tlie  opinion  has  been  expressed  ohUer  by  tlie  Supreme  Court 

■  of  tlie  United  States  tliat  copyright  is  uot  subject  to  seizure 

■  and  sale  on    cxecutiou,-  but   Uiat  it  may  bo   reached  by  a 
P    creditor's  bill.* 


I 


MDtnhip  of  the  thing  ^  lin*  bougtit ; 
bat  not  i)te  right  to  k  ute  tlK'reof,  hy 
ntHn  of  ttw  ownership  of  •ometbin? 
dM  vhtch  ho  hua  not  bauiflic.  aiiJ 
vtlch  beltmir^  to  n.  third  |ic>r*i>n.  If  he 
fayncit  aitjuirxsl  a  prcxg,  ur  [mjier,  or 
hlk,)it  minol  uoe  hii  plnlv  fur  print- 
iiMT,  Wiia«e  Mc'h  of  Ihtue  kinds  of 
ffopert,?  I(  n«csM«i7  to  vnMWe  tiiin  to 
iBcii  for  that  parposc.  So.  If  hi*  Ims 
M  ifxisired  the  ritcht  to  print  tlie 
M(i.  he  cannot  use  his  plKte  for  tliat 
fwi">*e,  IwcEUM  lie  hu  not  miidv 
UtBivtf  tbe  ownrr  of  ftomeiliine  as 
■WDtMi;  TO  printing  m  paper  nnd  i»lt, 
■f  uoiHrijr  a  di>tini:l  afWcies  nf  pntj^- 
WJ  M  eiltter  of  thoee  artidea.  lie 
■UTinilif  any  other  M»e  of  the  [ilate 
^  "fiitli  it  is  ftMi-epiihk--  Ho  niny 
^*tf  (l  bll  the  limitcl  tliiic  ilurmg 
*^  Die  exctasive  ri|{lil  exists  ahnll 
^Bipirwl.  uid  tlK-n  u»e  it  to  print 
'"■f-    H*  may  m*I1  it  to  nnotlier.  wlio 


1  8C?venv  v.  GUdding.  17  How.  452. 
8«c  nlso  Fttllarton  v.  M  Thuu,  18  8c 
gesi.  Cas.  2d  «er.  219. 

'  "  Tiiere  would  ortainly  he  great 
di(lli:i»llj-,"  nutd  Mr.  Jimtlw  C'urlin.  "  in 
Stif(rti(iii>;  lu  tliu  |ir»[Misitii>ii  that  [utleiit 
tini)  ropy  rights  htrh)  uiidvr  Ihu  lnw»  uf 
the  L'liilcd  States  nrc  subject  to  svix- 
ure  and  sale  on  exec-niioii.  Xot  to 
n-pent  wIiHi  \t  said  on  ttiis  onhjeoi  in 
14  Mow.  fA\.  it  mnv  Iw  R'ldc-(I,  that 
ihfM*  incor]horcnl  rlKh'ii  dn  nmt  v\it^ 
in  anv  pjirticular  Sute  or  diktrivt: 
lliey  are  coextensive  with  tlie  United 
Stales.  There  is  nothing  in  any  act  of 
Coni^fss,  or  in  tlie  nature  of  ilie  rit;)iti 
themselves,  to  (tive  thoni  tnt'Alily  any- 
VihiTK.  Ill  as  111  siihject  thftri  to  the 
pruiiess  of  L-iiiirt«  baviiijf  JuriidiL'tiun 
limited  by  tliL>  liiu's  uf  EStHles  Htid  dii- 
tricte.  That  an  execution  out  of  the 
Court  of  Common  Plens  for  ih«  county 


^ 


of  Bristol,  in  tho  StAto  of  MAi<favhii»enH, 
*<(keri]thl  1o  print  and  piihlish  i  but  can  bu  levied  <m  uii  inn irpn rent  ri|{hl 
"^nnihi  more  lue  that  right  of  prop-  tuhiiiiitinfc  in  Uhnde  I.ilnnd  or  New 
^i  tUii  he  Ktm  iwe  a  prevs,  or  paper,     York,  wdl  hardly  l)e  pn-ifiidt-d      Tluil 

by  Oil*  levy  of  such  An  eTerittioii  tlie 
entire  riuht  cmild  Iw  diriiled,  and  so 
much  of  it  n«  might  be  exercised  within 
lh<;  county  «f  KriiiCol  sold,  would  be 
a  position  subject   la  much  difflciilty. 

,.    .  „ - -  ,  Tlnf*o    are     Important    qiie*iionp,    on 

~^  Mclniivtf  right  of  printing  nrd  piilv     which  we  do   not  find  it  neci-Sfary  to 

exprfbs  an  opinion,  becauee  in  this 
caftc  lu'illier  tlie  copyrit;1il,  as  such, 
nor  niiy  piirt  of  It,  w»«  nltenipled  lo 
he  sidd."  SU'vens  o.  Glad<lint;,  !7 
How.  4fi1-  See  aU«  Stevens  v.  Cad/, 
14  Id.  6S1. 

*  "  Ko   doubt."    Mid   Mr.   Jujtlos 


ihk'h  l^lmigt  to  K  third  pcrtun. 

"For tliese  reasons,  as  well  as  thone 
|**Wiii  U  How.  6:i8,  our  conclusion 
•'^withe  mereowripmhipof  ampper- 
fweof  n  xawp,  by  the  owner  of  the 
'^Jriittit.  dues  not  attach   to  the  plalc 


"'"'OK  lite  map.  held  under  iho  act  of 


I.  ur  any  part  thereof ;  but  the 
1  right  #ub*ists  wlidlly  sepa- 
'*'<  tn>«a  and  iiuli: pendent  of  iht-  plale, 
"*]  iiM  mit  pass  with  it  by  a  sale 
"y^A  [in  esecutioo,"  Stevens  v. 
Qliihikig,  U  Uuw.  102. 
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Re3<ewal  op  Coptbight  Considered  with  Repebence  to 
Assignment. 

Tlie  American  statute  now  in  force  grants  copyright  abso- 
lutely for  tweiity-eiglit  yearn,  ond  provides  that  the  author  if 
living,  or  his  widow  or  children  if  he  be  dead,  shall  have  the 
same  exclimive  right  for  the  further  term  of  fourteen  years.' 
The  a«;t  of  1831  waa  to  the  aanie  effect.*  The  question  ariaea, 
wliclhcr  on  assiginucnt  of  copyright  made  under  either  of  these 
atiitntes  divests  the  author,  or  his  widow  and  children,  of  the 
riglit  to  the  necond  term  of  protection  thus  provided  for,  and 
wlietlier  the  assignee  becomes  rested  with  that  right.  This 
question  cannot  arise  in  England,  l>ecau«e  the  statute  of  that 
country  docs  not  provide  for  Huch  extension.* 

Author  mtty  Diveat  Hlnuelf  and  Fuaily  of  Right  to  Renewal. 
—  It  :nay  be  claimed  that  the  provision  of  the  American  statute 
above  reierred  to  was  intended  for  the  |>ersonal  benefit  of  tlie 
author  or  of  bis  family.  It  is  reasonably  clear  that  the  copy- 
right for  the  additional  term  will  vest  only  in  the  author,  if  lie 
be  living.  But  there  appears  to  be  no  reason  why  ho  may  not 
divL'st  hiuii^clf  of  the  right  thus  reserved  for  him,  either  by 
parting  absolutely  with  his  entire  interest  in  a  work,  or  by  an 
agreement  tn  convey  the  copyright  for  tlie  additional  term  when 
it  hhall  be  secured.  In  the  former  ca-se,  he  has  no  interest  in 
the  work,  and  cannot  rightly  claim  (he  additional  privilege  guar- 
auteed  to  him  liy  the  statute.  In  the  latter  case,  he  is  bound 
by  his  agreement  to  tniimfer  to  another  the  right  when  it  shall 
be  secured  to  him.  The  principle  is  the  same  in  case  the 
autlior  be  not  living  at  the  end  of  the  first  term.     Tlicu  tlie 


Nelson,  *'  tlie  property  fii»y  bo  r^sdietl 
bjr  *  crrrlitor'*  bill,  hiuI  le  Hpplii-i)  io 
tkie  pDj'iiu'iit  'if  lliv  ilelilB  if  till*  ■iiDinr, 
tkK*  Hiime  ««  tUwk  of  Uie  delitor  U 
n-ni:liv(l  and  )iEi|iIif<1,  the  court  com- 
pvlliiifT  )•  Irnmrpr  ntxl  enle  ttf  (ho  «liK-k 
ft>r  tlie  brncfit  »f  the  t-rwlitori.  Out, 
in  MM  of  •iifli  roitiP'Iy,  we  »upi>o*e  ic 
woutil  be  ncvMtarjr  for  the  court  to 
comppt  It  tnimfer  to  tlie  piirclmser.  in 
eonfoniiity  with  the  requirement!  of 
the  copyriKht  iiL't.  iit  onler  to  ve»t  Itim 
with  a  couiplvle  title  to  tlic  pro[icny." 


Sievena  v.  CaHjr,  14  How.  &11.     R«e 

alno  (.'uu|>er  t>.  Uunn,  4  B.    Mon.  (KvJ 

694.  jjl 

>  U.  S.  Ker.  Rt.  m.  4008.  4(Ki«.  ^ 

«  M.  !, -2;  4  C.  S.  St.«i  I,.  436. 

'  Si-v  MkhpsIsi*.  (liblnrift,  Ijiw  Kep. 

9  Cli.  olS,  na  to  the  coiutrucilaa  of 

awitnn  4  of  6  £  0  Vict.  c.  AH,  ^iMk 

pravi<)c«  for  sn  »xtenBi<in  of  ibt>  t-opf  • 

riithl   in   books   pul4i»lii.>cl    l>p(or«    Ibe 

•tatule  WIS  pAued.     See  bIbo  Brookl 

t-.  Clvke,  I  Bftni.  A  Aid.  81)8. 
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pyright  for  the  additioiial  term  will  vest  only  in  his  widow  or 

cliildren.     But  their  righta  are  dcfiendent  on  his.    Their  title 

ia  derived  from  liitii,  and  staiidii.  or  falls  witlt  his.     There  ratist 

Vmj  a  good  fouudatina  on  whit:h  to  rest  their  claim.     If  the 

aotbnr  haa  parted  with  his  absolute  property  in  the  work,  and 

could  not,  if  living,  hi  mself  secure  the  copyright,  it  seems  to  bo 

clear  that  hia  representatives  are  equally  inca^table  uf  securing 

I    U,  far  the  reason  that  the  work  does  not  belong:  to  them.     So, 

when  ho  has  bound  himself  to  assign  his  future  term,  there  is 

no  rpamn  why  tiuch  agreement  should  not  hn  ccfnally  binding 

on  tliein  after  his  death,  unless  there  is  in  it  some  condition  or 

I     oilier  circumstance  to  warrant  a  different  construction.     The 

{mriiiion  under  eonHideratiun  was,  doubtless,  intended  to  secure 

to  the  authur  and  liis  family  a  privilege  which  is  not  given 

direollyto  an  assignee;  but  it  is  not  reasonable  to  suppose  that 

the  oltject  of  the  statute  was  to  reserve  to  the  author  or  his 

family  any  rights  with  which  lie  has  voluntarily  parted,  and  for 

ffhicli  he  has  received  and  enjoyed  the  consideration.^ 

Htoot  of  Transfer  before  Publication  on  Renewal.  —  When  the 
trinftfer  is  made  before  puliliculion,  the  assigciment  is  not  of 
the  statutory  copyright,  because  that  is  not  then  secured,  and 
does  not  exist.*  When  an  author  has  conveyed  all  Ins  right, 
titU,  and  interest  in  a  inaiiuscn[)t,  the  aHsif!:nee  t)Ci;onics  the 
alwliuc  owner,  and  may  ijecure  to  himself  the  copyright  for 
the  term  of  twenty-eight  years.  The  author,  having  parted 
witli  Ills  entire  property,  can  riirhlly  claim  no  further  interest 
in  it,  and  has  nothing  on  wbieb  to  base  a  claim  for  copyright 
Jnriiig  the  additional  terra  of  fourteen  years  provided  for  au 
iQlIior,  hiH  widow  or  children.     But  in  transferring  the  exclu- 


'  Ttikg  Anne,  c.  10,  after  f:rnntint; 
*'W"i(['"  hr  an  nlixilute  lenn  rif  ftmr- 
*•*•  J»*H.  pio«hle<I,  KL-tiun  H.  "  tlmt 
•"«  tliB  «piraiion  of  llic  talil  term  of 
"WMnjcar*  tlw  enlp  rinlil  nf  (irirn- 
■twdiiiMMnf;  of  w>i>it^  sUxll  ri'tiirn 
^  ^  Htlinn  thereof,  if  (Iipt  nre  llten 
"'"It,  tnt  mother  term  of  f.mrtoen 
J^"-  In  Ciiman  f.  Bowie*.  'J  Bro. 
C-  C  80_  i»Ji«e  It  appeared  that  a 
jf**^  MripiniMit  of  Ihe  nuthor** 
""m«  in  1  wArk  luul  l»wn  mmlp,  il 
•••  amnJed  b/  counael  Uiat   tlie 


f^opyriphl  for  the  atinnliLle  tenn  atono 
hnil  pHAseH,  ami  that  IW  ci>ntinfc<>nt 
ti.*rni  WHS  inicndi-il  1>y  Parl»iiK-nt  «•  n 
"perionnt  bounty  to  the  Ainhora  only." 
Tliv  uniirf.  ht.-Iil  tltat  tlio  nnthor  li'itl 
cotivcypri  III!  1)is  inlerL-st  in  the  enpy- 
rtuhl.  Urn  cotitinp-'iit  ns  well  an  ihe 
■Unbiie  term.  To  the  wime  eflK't  in 
RoiiiH-t  r.  Thotnpvctn,  died  Id  CarnHD 
V.  BowIm,  Ibid.  81. 

s  Pultc  r.  t>erby.  6  Mrl-ean,  828  ; 
Taigo  ".  Baiiki,  7  Blatchf.  Iu2,  on  ap. 
18  Wall.  606. 
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Bive  right  to  puliliBli  liis  manuscript,  tlie  autlior  may  limit  tlie 
duration  of  tlmt  riglit  in  tlie  assignee  to  twenty-eight  years,  and 
reaerve  to  liiinseir  all  furtlier  rights.  In  tliis  caae.  also,  tl 
Qsitignec  may  secure,  and  will  be  tlie  owner  of,  the  statut 
copyright  for  twenty-eight  years ;  but  at  the  end  of  that  perk 
the  author,  or  laa  widow  or  children,  becomes  entitled  to 
secure  the  copyright  for  tlic  further  term  of  fourteen  yeare. 

KightB  of  Parties  Oetermiufld  by  AgrMmeut.  —  Whether  the 

entire  or  a  limited  property  in  the  work  thus  posAes  from  the 
author  to  the  aKsignco  depends  on  tlie  agreement  made  by 
tlieu).  If  that  is  precise  and  clear,  tlic  rciii>ective  rights  of  the 
parties  to  it  arc  easily  determined.  But  not  unfrcquently  the 
agreement  is  expressed  in  such  worda  that  it  is  doubtful 
whether  the  entire  or  a  limited  iutereat  was  intcndod  to  be 
conveyed.  Its  meaning  tlicn  becomes  a  question  fur  judicial 
construction.  An  absolute  sale  of  a  manuscript,  an  assignment 
of  all  right,  title,  and  interest  in  it,  an  agreement  that  tho 
aasignoe  shall  have  for  ever  the  exclusive  right  of  publicatiou, 
would  naturally,  in  the  absence  of  anything  to  the  contrary,  bo 
construed  as  a  transfer  of  the  entire  pro|>erty.  But  when 
^' the  copyright*'  is  as.signcd,  it  may  admit  of  doultt  whether 
the  parties  had  in  view  tho  statutory  term  of  twenty-eight  years, 
which  is  the  only  term  which  the  statute  gives  tu  an  assignee, 
or  whether  by  the  word  copyright  was  meant  the  author's 
entire  interest  in  the  work.' 

Absolute  Aselgnment  before  Pablloation  gives  Unlimited  Bi^ 
to  Pubiiab.  —  lu  Puige  v.  Banks,  it  had  been  agreed  tifl 
Alonzo  C.  Paige,  the  reporter  of  tlie  New  York  Court  of  Chan- 
cery, iu  coiisideraliun  of  51,000  to  he  paid  for  each  volume  of 
manuscripts,  "  shall  and  will  furnish  the  said  Gould  &  Baolfl 


1  In  Randell  v.  MnrrAy,  It  sppesred 
Utsl  Die  plaintiff  hftd  Kiven  to  tlie 
lUrentliint  i\\v  right  tu  publish  h  innim- 
■cript,  without  sny  limiution  m  to 
time,  snd  »t  the  end  of  fimrt^n  yenrt 
clninu'tl  [lie  ci>i»yri((hi  ftir  tin-  cnrttin- 
jlcHl  tenu  pnivi(ic-il  lV>r  liy  Ujc  nUituto 
of  Anne.  Ijnr<l  Klilon  >!tii(),  "  I  i-oni-pivc 
tint  an  aiillii>r  wiil  n«t  he  takfii  to 
lukve  a>Bi|ni«d  \iia  contiii|{«'nt  right  in 
vasv  of  hi>  •urrirfng  fourteen  .veart, 
unk-i*  tliie  asaifpiment  ia  su  exprested 


as  to  pOTport  to  pau  U;  bni  I  have 

bt«n  at  A  loHs  llirou);houl  the  aripH 
nient  tu  unJenUniJi  wltitt  OiCffrt'acvtbe 
i-xpiralion  of  tlmt  tvrm  can  make  in 
tliU  cfl«e."  Jac.  3I&.  Without  decid- 
ing in  nlifim  the  cojiyrijitit  vriu,  but 
n mail U-ri lift  Uiat  tlie  plAintilT  luul 
(tivptt  an  utiL>unilitioiial  right  iDpnUitli, 
and  liad  Hc-quicMxHl  in  the  piil>li«iitinB 
fur  f»iirt<.-en  yenra,  the  Chancellor  dlt- 
•otre'l  Uie  li\jiiiictioD  wliicli  tuul  been 
granted. 
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ill  msQUflcript*  the  reports  of  llio  said  court  for  publication,  and 
Ibatllie  said  Gould  A  Banks  shall  have  t)io  copyright  of  said 
rejwrts  tu  them,  and  tlieir  lieira  and  aasigiia  for  ever."  Tho 
OD|:)yriglit  waA  entered  in  the  name  of  the  pubhfiliers.  At  the  end 
of  twenty-eight  years  the  author  took  the  necessary  steps  to 
secure  lo  himself  the  copyright  for  the  further  term  of  fourteen 
jesrs;  and  alter  his  death  liis  executors  nought  to  enforce  that 
%lit  against  tlie  defendants,  wlio  also  hod  entered  in  their  own 
MiBCB  the  copyright  for  the  same  term.  The  OKreement  was 
■ode  wlien  the  act  of  1790  was  in  force,  under  which  copyright 
contd  not  last  longer  tlian  twenty>cight  years.  The  additional 
Itrin  of  fourteen  years  was  provided  for  l»y  the  statute  of  1831, 
vkicli  was  fiassed  after  the  agreement  had  been  made.  For 
llK}>luiutins,  it  was  contended  that  tlie  words  in  the  contract, 
thiit  tlie  publishers  "  shall  have  tbe  copyright  of  said  reports,'' 
were  to  lie  construed  as  limiting  the  transfer  to  the  copyright 
iiwwa  to  the  law  at  the  date  uf  the  contract ;  viz.,  for  twenty- 
eigbt  jears.  The  Supreme  Court  of  the  United  States,  affirm- 
ing tl«  judgment  of  the  Circuit  Court.'  held  that  tho  agreement 
^^U  for  an  unlimited  publication,  and  tUal  the  puliliHlieis  liad 
aaininh],  oa  against  the  author,  the  perpetual  right  to  publish 
iDd  Bell  the  work.  Hence,  the  latter  had  fur  ever  barred  hira- 
•df  turn  interfering  with  the  right  of  the  former  to  publish.* 


* 


'  "BUtcIif.  161 

4*1^  Wall.  A0».     Tbe>  contract  was 
t  contlnied  by  Mr.  Ju»tii«  nialcli- 
fofrl  fn  ilw  OircuU  Courl :  "  It  \»  to  be 


ore  tlmiiMnd  dolUn.    No  matter  how 

many  vopieo  of  llie  volume  sliati  be, 
Hfler  lliiit.  iirititH  or  sulO  liy  Onuli) 
&  Hmikfi.  Mr  l*ni(EC  i*  never  lo  liavo 
mny  more  from  them,  ns  i'')iiipvii«iUim, 
it)  rc<i>ei:t  of  such  volume,  tlmn  tlie 
one  tlioi]»iia<)  doJIara.  'J'1k-ic  provi- 
»('in»  I'leftrly  f[\re  to  Gould  &,  Dunks, 
a«  agiiinsi  Mr.  Paiuv,  tli^  perp«iua) 
ri^lit  lo  print,  [tijLlm)i,  ami  tell  cnpies 

^    __  .   .   _    of  Aiiih   fii^l  volume,   wiiliotit   fciring 

^naoibfT  of  copie*  lo  I'e  pulilUSicil  lu  l'»i((e  utiy  futilicr  cotiiiii'iiiinlioii,  ii) 
*■  <«li  rolume  is  uiireatiictei].  Mr.  r*»pect  thereof,  beyonil  llie  one  thou- 
"^F>btoW  piii<)oiie  lliouxatiil  ilollHni  ftimrl  ilolkni,  uiile**  Aonw  oilier  clntt»B 
™*«eii  f  Jiimo  pohlidlipii.  Tin-  piih  in  tlie  HKreeiiient  riittrk-U  Mich  rigltl 
iieUiiin  a)atcFn  of  cvvrywlieiT  iti  ilic  on  llie  piirt  of  Gould  &.  Riioko. 
*S'**swili»  iiii>  pnblioition  of  ■  rol-  "It   i«  cUtmed   Uml   niK-h   ri^lit  ia 

™*  fflien  luch  volume  Is  once  re«trt<rled  l>jr  tlic  jtrovlsiim  ili«t  Uould 
I^HiA^Mr  l*!!!^  i«  to  liave,  within  £  Itniikt  kIihU  liHve  the  (.opyriitUt  of 
"'""™i'i*«ttitrihepublit3iiion  thereof,  ttio  reporig  to  iliem,  an'l  th^ir  lieiraind 
™  i'r  wiilijn  lix  nioiillis  afler  the  unions  for  ever.  It  is  etmU'Dtled  that, 
''"'  pnmtd  wpjr  U  niftde  public,  tJio    uudui  tlint  jiruTJiiun,  tlio  whole  mgrett* 


•"W,  in  rrtpect  (o  lliit  ngreenu-nt. 
^i  Gniild  4  Unnks  are  not  Jimiled 
>7  n  tu  iHe  paliliL-Alion  of  any  <ipecifled 
wmW of  c„[Jm  of  eflcli  volame.  iMr. 
I't^gta  lo  rumisli  the  reports  in  mart- 
•s"!"',  (ur  publii^lion.  Tlie  piibliL'a- 
''O*  s  to  lir  made  Uy  Oonld   A   Rmnk*. 


sso 


TRB  LAW  OF  OOPTRIOHT  Am>  PLATHtOHT. 


The  court  did  not  exiH-css  an  opinion  as  to  whether  the  copj- 
riglit  entered  by  the  author  for  the  term  of  fourteen  jrcars  waa 


merit  \a  U}  the  effect  Uiat  GoulJ  &, 
Bniika  art-  to  have,  as  itf;aiiist  Mr. 
PitiKe,  \W  cxtrliialve  rli[)it  to  piililiiih 
am)  svW  Iltv  vuliiim-«  of  n-purlii  no 
lunger,  at  iiiosi,  than  iJuriiig  the  term 
knctwa  to  llit>  law:,  under  tlie  act  uf 
1790,  at  tlif>  i]Ht»  (if  a^rppnienl,  aa  the 
term  for  whii.-h  a  ntji^'riglit  t;iiulii  he 
ol)tair>t'<l ;  ihnl  i»,  twi-nty  i-ight  yenn, 
or  not  Leynnii  the  6th  nf  jtintiHry.  1868, 
Hut  the  i>rovi»ioii  In  reapect  to  copy- 
right wns  inserted  in  ilio  agreciiicnc  fur 
the  tole  pnntnxe.  inanift>sCly,  of  inakiitf; 
it  cI<4T  thul  fjiiuUl  &.  Rniikfl  wei«  to 
be  umk'rsto»il  to  be  bucIi  iiasignoc*  of 
Mr.  Pai^c*.  tu  the  sutlior  uf  the  books, 
u  could,  under  the  act  of  17U0.  »ecor« 
to  themselves  a  copfriKht-  There  ft 
no  jirovision  Iti  the  RftreemeDt  far  the 
takiiifc  nut  of  n  L'i>|ivri){ht  b;  Mr. 
Paig**,  iinil  for  the  IraiisfiT  thereof  to 
Gould  &  Itnnkrt.  Tlie  [irovifiitii  tii  the 
■greemeiit  in  respert  to  L*opyri[,'lii  caii- 
not  be  M4  to  tiflUHCP  t1ie  aK^fenifnl  to 
confer  any  leas  riKhls  nn  UuuM  & 
Bfuiks,  if  mitJi  iiroritiioiL  be  nviLikxl 
of  hy  litem,  tlimi  if  (hey  An  not  iivail 
thtiiiiKL-Ue!t  of  it.  U  ihi-y  hail  not 
cho»en  lo  take  out  any  uopyri|;1it,  ns 
proprietors,  of  any  volnme  of  the  re> 
ports,  tliey  would  have  had,  M  Kiiiintt 
Mr.  I'aijfe,  the  perjietunl  riifUl  (o  |iriul, 
publish,  and  sell  the  reporla.  If  Dtey 
titt4)  not  chosen  to  avHl)  tlicuii^lves  of 
the  provutim  of  Hie  agrerment  in  n- 
pard  lo  copyrijiht,  in  re«p^cl  to  the 
first  Toliiiiie,  ilio  construction  of  the 
agreement  would  Uaroboen  in  ro  man- 
ner <]t;pendt.'nt  upon  the  existoiKO  or 
content*  of  iiiu-h  prnvi&ion.  Nor  ciin 
it  be  ilt-pi*fMVnt  ihoivon  wtien,  lu 
againat  oiIiitr  iluin  Mr.  l'ai)H>.  Ouulil 
&  Banks  huve  Availed  theinvelves  of 
the  pririU'vie  of  copyrighlinjic  snch 
vuhimt,"     7  Rliilfhf  loii. 

Jn  lU'livirinu  the  opinion  of  the 
SuprcniH  C'ourl,  Mr.  Justice  Davis 
RAid ;  "  In'ltpt^ndt'iit  of  any  statutory 
prorlAion,  the  rlfiiit  of  an  author  in 
ant)  to  iits  unpubli«liiHl  manUHeriprs  ia 
full  and  ooniplele.     It  is  his  pnt^ivrly, 


and,  Like  any  other  property,  is  snljecl 
lo  his  dinpii»al.  lie  may  assign  a  qual- 
ified interest  in  it,  or  ntake  an  abanlulc 
conveyance  uf  the  vrliole  inleretC. 
'MiG  question  lo  be  solved  is.  Do  the 
terms  nf  this  «|treeinent  thow  il»e  in- 
tent tu  pnrt  wttli  tlie  whole  irttercat  la 
tiie  pnhliuHiion  uf  tht«  book,  or  vilb 
n  iinrtitkl  iind  limited  inlpre-st  '  ...  It  is 
tnwisted  by  the  appt^llant*  that  a  jiut 
interpri-tation  confines  tJie  ajcreetncnl 
to  n  mere  assi^iment  of  the  intemi 
in  such  copyright,  as  is  provided  flw 
in  the  act  of  :)lat  May,  179U;  that  tbla 
was  ibii  law  in  f<.>n:e  wbeit  tlm  coMlmcl 
was  entered  inio;  Ibiit  the  fniirlem 
years  therein  proridcd  for.  with  th* 
right  Co  a  prolongation  uf  fourteen 
yifan  more,  is  all  that  tlie  imblinhera 
at  nno#t  are  entitled  to;  and  thai  they 
are  exclwU'd  necessarily  from  (be  bea- 
etlt  of  (lie  provisiitns  conferre<l  by  the 
act  of  the  '-til  Kebriiarr,  Itl^l,  ^rrnnling 
to  niiihflrs  an  additional  extrnsion  ^ 
fiiurtifn  years.  In  our  view  ibia  is  loo 
nHrrow  a  construction.  Th«  fair  and 
just  interpretation  <rf  the  terms  of  the 
afrreemeni  indicifto  unmUtakably  that 
the  author  of  the  manuscript,  in  agTV*> 
int;  III  deliver  il  for  publti-atinn  at  a 
Btipulaled  compensnltun,  inlende<l  to 
vest  in  tlie  publmhers  n  full  rtitlil  of 
pm[KT(y  thereto.  The  manuscript  i< 
delivered  under  the  terms  of  the  agree- 
menl  'for  publication.'  No  letigih  of 
time  is  as«it[ned  lo  the  exercise  of  thii 
rt^ht.  nor  is  tho  rigbi  to  publish  limited 
lo  any  number  of  copies.  The  ooiuid- 
erHlion  is  a  fixed  sum  of  one  Ihousaml 
dollars.  Wliether  one  or  one  litindrol 
Ihuusand  eojMes  werv  pnhliatiod,  tbe  an- 
thor  was  entitled  to  receive,  and  the  pnb- 
UsIkts  laiuDd  to  (My,  this  prveiseanioani. 
"  As  hetwern  i)m*  parties  in  the 
agreement  the  absolute  intereat  waa 
conveyed  by  tlie  itijiulation  of  I'aigt, 
timt  lie  would  furobh  (be  inantucript 
forpablication.  Paige  could  no  longer 
do  any  act  after  such  delivery  for  pub- 
lication inconsUteni  with  the  nhtolale 
ownership  of  tlic   publishers.    Uut  il 
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-vnlid  as  afr&inst  others  than  the  defendants.  But  there  can  be 
little  doiiht  that  it  was  void,  and  snch  is  the  effect  of  llie 
decision.  Nor  was  it  iioceasary  to  inquire  into  the  validity  of 
tlie  copyright,  whicl)  had  been  taken  out  in  the  naiue  of  the 
defcndanta  for  the  aame  term.  Tint  it  has  been  ahnwn  elne- 
-wherc  that  an  asntgnec  is  not  entitled  to  secure  copyright 
for  tliis  additional  term.' 

Abvolate  Assignment  of  Copyrigbt  held  to  Carry  Fntnre  Play 

•ris^t,  —  In  an  EiiglJAli  cuNe,  it  ajipeared  that  a  dramatist  had 

fiseiffhcd  )iIh  copyright  in  a  fnrcc  tn  he  the  "  absohiti;  property  *' 

of  the  assignee,  who  published  it  and  became  the  owner  of  the 

atatuUiry  copyright.     There  was  then  no  statutory  riglit   of 

representation;  but  afterward  tlie  8  &  4  Will.  IV.  c.  15,  was 

passed,  giving  to  the  author  or  his  assignee  tlic  sole  Hl>crty  of 

\terlbrming  a   dramatic   composition.     It   was  held  that  the 

author's  entire   interest  had    passed   to  the  assignee  by  the 

alignment,  and  that  the  latter,  therefore,   was  entitled   to 

the  exclusive  right  of  representation  conferred  by  the  statute 

al»Te  mentioned.^ 

Bfoot  of  Aulgnment  after  PnbUoation  on  Benewal.  —  After 


*u  pnper,  for  llie  protection  of  tlie 
imbli'hcrt,  Hint  thcv  stioiiM  l>c  In  poil- 
Utn  iti  asKri  Die  remediet  pven  b/ 
titi-  liw  iftninK  ininifler*  ;  and  it  i»  lo 
lUi  t&d  it  1b  a<lt)H  In  tlie  itt;rtf>iii<>nt, 
'nd  tlw  tail)  Gould  &  Banks  elull 
''••'•iK*  cop^ri|tht  (»f  said  rcport»  to 
^tm,  their  lieim  nni]  a^tiiKna  fi)r  ever.' 
till  DM  nirfiuiiilt'd  lliat  lliv  piililislivni 
*wM  take  out  the  cop^-riBln.  nor  t* 
'**'•  •■/  espr^a*  ai(reeiii«iu  for  an 
•■IpimfDt  to  tliem  by  Piiiffe.  if  bi> 
■•"nU  lake  U  out.  UrnUiiibtftdly,  ilie 
J*wi«ion  tliat  llie  pubtiBhtra  'eliould 
*■"  the  eopyriitbt'  wnuld  aittlmri/e 
tbfm  tf,  ,ppj„  („f  ii .  „„,[   if  Piij(ie  bii'l 

^'fi  n  <tut  iu  Ilia  own  name,  It  wouM 

^n-  iniuHl  to  tbeir  benefit.     Bui,  aa 

'•'**^B  I'afire  and  the  piibli»her»,  tbe 

'%''(■   al  tlie  taltvr  i-fiulil  not  hv  wti- 

'''•'«^*    dlllL'iTnily.    wlu'tlitT    tlwy   Imd 

*  ''••I  nai  aTiLileil  lhtmiel»c»  iif  tlie 

P'<"»«iai(  of  tlie  set."     13  Wall.  OH. 

S«^  ,(„  Cowen  r.  Bnnk#.  'J4  How. 

■  «**.  altera  llie  court  expreaaed  ibe 

^Ptniofi  tiMi  tlio  written    aKrettuent. 


"  if  (lu-re  were  nottiing  elae  in  the 
caite,"  wotilil  l)«  rigbtl/  rotintruti]  aa 
limiUnp  llie  intereat  Aiaigncd  lo  llie 
copyriyht  for  the  flrat  itrni  of  fourteen 
yviira  ^vvn  by  itie  act  nt  n90.  lint 
the*  auilior  linviiijj  teititlfcl  in  a  preri- 
oua  aL-tion  that  in  ri;ikiiiK  Ibt!  aKr^e* 
meiil  Ilia  iiileiiliii>ii  niiit  lo  mnv«-^  bis 
"  whole  iniervBt  in  llie  cn]tyr>t;lit  of 
the  work,"  Ihii  tevlinioiiy  wug  ad- 
milte'l  an  evidence  in  tlie  prevent  caae; 
and  tiie  court  bold  that  the  n#«i)tncF-R 
bad  actiulr^l  ttie  HUtbor's  c<pn9in^t>nt 
intereet  in  tlie  eetund  Utiti  of  fourtet-n 
yearn  niveii  by  the  act  itf  I7'J<>,  and 
tlinl  ll«-y  were  entitled  to  bonntii-  the 
abfK>lute  owners  of  tliis  term,  under 
«ecii<in  U't  of  tbe  act  of  18^1.  It  wna 
ordered  llinl  llio  umlrni^t  be  rft'urnipil 
•ti  as  tu  uoiiform  to  ttie  intenliua  of  ibe 
parties, 

I  Scenwfr.  p.  2fil. 

'  Cumberland  r.  Pfnnehrf,  1  Ad.  & 
EI.  680.  For  the  atatilCory  provtalona 
now  in  force  in  KnfiUml  comreminK  tbe 
uamfer  ot'plnyrigbt,  aee  CImp.  XV. 
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a  book  lias  been  piiUlMbed.  and  within  twenty-eight  years  from 
the  time  of  imblioation,  tbu  only  copyright  in  existence,  and 
hence  the  only  one  whieh  can  Ira  assigned,  is  that  sccnretl  for 
twenty-eight  years.  The  copyright  fur  the  second  term  of 
fourteen  years  cannot  be  assigned  before  it  has  lieon  secured, 
and  it  cannot  be  secured  until  Uic  first  term  has  ended.  I  have 
already  endeavored  to  show  that  the  author  may  bind  liimRelf 
by  an  agreement  to  assign  it  when  it  shall  have  I>ecn  secured, 
and  that  huch  agreement  may  1^  made  binding  on  his  pcrxonal 
repreiiteiitalives ;  also,  tlmt  he  may  make  such  ai^signment  of  his 
rights  in  a  published  work  as  will  bar  him  and  his  family  from 
claiming  for  themselves  ihc  copyright  for  the  future  terra  of 
fourteen  years.'  Wlmt  effeut  an  assignment  which  has  been  made 
after  publication  will  have  on  the  future  righta  reser\'ed  for  the 
author  by  (he  statute  will  depend,  as  in  the  ease  of  a  transfer 
made  Iteforo  publication,  on  tbc  nature  of  the  agreement.  For 
the  autlior  may  part  with  every  right  and  interest  which  he  has 
in  the  W4irk,  or  he  may  transfer  the  existing  Blatntory  copy- 
right alone.  And  the  qnestioii  in  each  case  is,  whether  the 
language  of  the  agreement  is  comprehensive  enough  to  embrace 
all  rights  in  the  work,  or  wlietlier  it  properly  applies  only 
to  tlic  existing  statutory  copyright.  An  assignment  of  the 
"copyrigbf"  would  naturally  have  the  latter  restricted  meau< 
ing,  unless  there  is  something  else  to  show  that  a  greaW 
interest  was  intended  by  the  parlies  to  Ikj  passed.  Thus,  where 
the  author  had  assigned  ''the  copyright'*  of  one  hook,  and, 
with  reference  to  another,  had  agreed  that  *'tho  copyright 
shall  be  considered  the  joint  and  equal  property*'  of  himself 
and  the  assignee,  the  Circuit  Court  of  the  United  Slates  heUl 
that  the  assignment  did  not  extend  beyond  the  Hrst  term  of 
fourteen  years  which,  at  llie  time  the  agreement  was  made, 
had  been  secured  under  the  act  of  17'J0  then  in  force;  and 
that  no  interest  was  passed  in  the  second  term  of  fmirteen 
years  given  by  that  statAite,  nor  in  the  term  of  fourteen  years 
created  for  the  benefit  of  the  aullmr  by  the  act  of  1881,  wliii 
was  in  force  when  the  cau^o  of  action  arose.' 


(  Sfc   antf,   p.    inti;  alio,    Paiffe    ''.  >  I^erpont    r.   Fowie,    2  Woodfa.] 

Btnlu,  7  DliilL-hf  lo'2,  vn  «p.  U  WnU.    M.  41-lfi.    ■'  tn  K>ii|w>ct  to  IhuIi  on 
(WS.  rigliU,  lUa,"  said  Mr.  Justice  Wc 


t 


.As&ignee  cannot  make  ReDowal.  —  Section  4954  of  tlic  Revised 
Stolutea,  which  provides  for  a  renewed  lerni  of  copyriglit,  wakes 
no  mcnlion  of  an  assignee.  The  view  hat*  been  elsewhere  ex- 
pressed that  the  copyright  for  ihifl  term  will  not  vest  ab  initio 
in  ftti  assignee,  but  only  in  the  autlior,  his  widow  or  cliildreti.' 
EJenre,  when  an  anthoi*  has  aAsi<riied  hm  entire  interest  iu 
a  vork,  and  lias  therehy  or  otherwise  barred  liimself  and  his 
lauiily  from  securing  the  copyright  for  the  second  term,  the 
»s»igiiee  is  [lowerlcss  to  make  the  renewal  for  his  own  hcnetit. 

Author  may  Assign    Reaewed    Tetm. —  But   when    the    COpy- 
rigtit  has  been  acquired  hy  tlie  person  entitled  to  secure  it,  can 
U  be  transferred  to  an  assignee  V     This  question  has  not  been 
judifially  determined.*    The  ohject  of  the   legislature   mani- 
festly waa  to  create  an  additional  right  for  the  express  benefit 
ot  the  author  and  his  family.     This  object  would  not  be  pro- 
moted, but  rather  defeated,  by  denying  to  him  and  them  the 
|K)Vcr  to  transfer  ttie  right  after  it  has  been  secured.     The 
Taliicof  property  is  increased  by  the  capacity  of  the  owner  to 
llieiiate  it.     Moreover,  the  provision  of  the  statute,  that "  copy- 
riglUAHlinll  he  assignable.,"^  doubtless  ap[)lies  to  those  grcintcd 
furrourleea  years  not  less  than  to  those  for  twenty-eight  years. 
Tli«  sound  construction,  then,  would  seem  to  be  that  the  copy- 


h*7i  "the  complslDRiii  conreyed  n> 
•*™<,  not  s  term  of  twvntjr -eight 
fWi,Mrotte  u  long  na  lie  sliuulil  be 
*'*il*<I,  not  sll  lii»  inivrvot  of  every 
■W  li  ilie  book  or  lia  mnmiacripl ; 
t>ati4mtilj',  M  to  the  flrMt,  '  tlie  cu^jr- 
tij^itrfHM  book,'  uml,  M  lo  the  IksI, 
'Aeo^jrright '  of  it  '  sliall  be  coiieiil- 
"*d  lliK  joint  aiid  eqiwl  pniperty  of 
•^  P.  Uitl  F.'  Tbe  only  copjrigliit 
^^  txaiutg  or  tuken  out  for  eiilier 
">» 'w  (ouruMMi  year*  only.  One  coii- 
•f**  »«  ilstvd  July  21.  inja,  and 
***  Joly  12,  ISe?.  Ttiai  copyriftbi 
*l"cb  Ui|  been  llicti  taken  out  whs 
J[*  »i»bi«:nnBHer    of   tbe   contraut*. 


Ko 


■"orb  irg   u»«d  looking    beyond 


'•  no  conslderatiDti  wa«  pnid  or 
""•"I  of  beyond  Uist.  There  waa  no 
Z^^'ity  beyond  that;    for  ihft  pay. 

^^K'lt,  in  suotber  book,  wIibiv  iLe 


author  might  not  securo  the  first  term, 
ur,  if  be  did,  nnit^iit  not  ho  willing  bo 
renew  llie  ur!iiyn);lil.  The  rttiewal  of 
Ibc  c-»(iynglit  ill  i.>itli«r  of  tItcM.'  waa 
ttu'11  uncertain,  ami  Jiol,  to  uppearKnee, 
contvniplated  by  either  itile.  When 
ibe  Asai^ntnent  waa  tiimle,  it  dnuUIi-efl 
referred  to  witat  wild  in  exiiteiice.  ami 
nut  to  itiiy  future  catiliii};t;nry,  nur  lo 
nliat  tvaw  peraimal  for  lliv  uiilhor.  if 
spHn-d  tu  uM  M^v,  nor  fur  ^irtlat  any 
coni|>€-[isHlion  was  sijedally  eithur 
Mtked  or  innile."  Iliid.  42.  Kec  Cowea 
r,  B«iik»,  21  How.  IV  Ta. 

>  See  ni.U.  p.  2111. 

'  In  V&'i^i!  V.  Banks,  as  liu  been 
fhowii,  anit.  p.  3'Jtt.  It  ajspeareil  llint 
the  uopyrigtit  for  tbeadtliiloual  term  of 
fourteen  years  Itad  been  ruiiuwL-d  by 
tbe  nAiiigm-t'N.  Btit  lliv  euurt  wad  not 
catk-il  upon  tu  inquire  into  its  validity. 

*  L'.  S.  Rev.  St.  •.  41146. 
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right  for  the  renewed  term  at  fourteen  years  ia  capable  ofbeisl 
aaaigucd  afler  it  has  been  secured. 


Limited  Assignment. 

Tlie  question  has  Iwen  raised  whether  copyright  can 
divided,  and   any  part  of  it   a.'^sigiicd.     The  Eiigli^li  statul 
provides  for  the  registration  by  llie  owner  of  a  copyright  " 
of  any  portion  of  such  copyright,'*  and  enacts  that  such  rcf 
tered  owner,  by  entry  in  l!ie  registry,  may  assign  "  his  intei 
or  any  portion  of  liis  interest "  in  the  copyriglit.'    The  Ameri< 
statute  is  silent  on  tliis  point. 

Oue  or  More  of  Several  Rlghta  in  a  'Work  may  be  Assigued. 
It  is  clear  that,  without  destroying  the  unity  of  the  cnpyri^ 
a  quoliEicd  interest,  or  certain  riglits  embraced  in  it,  may  l>o 
assigned.  TIius,  tlie  owner  may  make  to  one  or  more  persons 
an  absolute  conveyance  of  any  part  of  his  hiterust  in  tJie  whole. 
In  tliis  case,  the  copyright  becomes  the  undivided  property  of 
joint  owners.  The  exclusive  right  of  publication  and  sale  vests, 
not  in  vne  iude^iendenUy  of  the  others,  but  in  all.  So,  also, 
statutory  copyright  embraces  several  rights  which,  tliough  cre- 
ated and  conferred  by  tlic  same  statute,  may  Ic  regarded  as 
independent  and  distinct  riglits,  capable  of  being  separately 
owned  and  u&ed  by  different  persons.  Thus,  the  statute  gires 
to  the  owner  of  a  dramatic  composition  the  exclusive  right 
to  print  it,  and  tlie  sole  liberty  of  performing  it.  Either  of 
these  rights  nmy  he  absolutely  assigned  independently  of  the 
other  ;^  and  in  England  this  (act  is  recognized  hy  the  statute. 
Whether  cue  or  both  of  these  rights  pass  by  the  assignment 
will  depend  on  the  ititention  of  the  |iarties,  as  esprensed  in 
their  agi-ccment.^  Again,  in  the  United  States,  an  author,  in 
securing  copyright  iu  a  literary  composition,  may  reserve  to 
himself  the  exclusive  right  to  Iranslato  or  dramuti/e  it;  and, 
as  lias  been  elsewhere  maintained,*  be  has  the  cxuhisive  right, 
without  special  reservation,  to  abridge  it.    The  owner  may, 

»  6  A  0  Vict.  c.  46,  i.  13.     nffierrinK         •  Uoberm    v.  Kyen,    18    MooUiljr 

to   HitH   prtjviiiinn,  Mr.  .tustli.'e    Muiile  Lhw  Ht^xirlpr,  ft'iO. 
Biiid,  tliHl  thii-  Hulliiir  ur  MiiriKT  "  iiiajr         '  Si'«  Cliip.  XV„  Tranefer  of  PlajT' 

usiitn  the  copyriKlu  Id  lees  limn  llie  right. 
full  term."    U«rid«on  v.  Bohnj  5  C.  B.         *  See  Chip.  IX 
4^. 
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doubtless,  aasign   any  of  tlicse  rights  witliouL  parting  with 
^e  olliers,  or  tlio  origiual  copyriglit.     In  tUU  catte,  also,  the 
cojijri^lit  ill  tlie  original^  that  is,  the  riglit  to  puUi^li  and  sell 
■t,  couliiiuea  whole.     The  author  parts  with  the  rigbt,  which 
IH  embraced  in  tlic  original  co])yriglit,  to  translate,  dramatize, 
Or  ahridgo.     Another  may  be  thus  clothed  with  autliority  to 
pulilitili  a  translation,  dramatization,  or  abridgment;  but  such 
[iroduction,  when  published,  ia  protected  by  a  new  copyriglit, 
indc|>eudentor  tliatwltich  has  vested  in  the  original  nark.    An 
absolute  assignment  of  the  copyright  would   doubtless  carry 
the  right  to  translate,  draniatizo,  or  abridge  tlie  work,  unless 
sncli  right  is  specially  excepted  in  the  asHignment.     If  a  trans- 
lation, dramatization,  or  abridgment  has  been  publiiihcd  aud 
cojtyrighted,  no  interest  in  the  copyright  of  such  publication 
could  pass  by  a  transfer  of  the   copyright   in  the  original 
work. 

Copyright    IndiTialble    aa    to  Iiocality.  —  There    can    he  littlo 

doutjt  that  copyriglit  is  indivisible  aa  to  locality.  The  prop- 
erty is  of  such  a  nature  lliat  it  cannot  be  practically  divided 
lawng  iudcpendcnt  owners,  so  tliat  each  may  have  tlie  exclu- 
>ive  rightof  publicatioTi  and  sale  for  a  distinct  part  of  tlie  same 
<»»Dtrr.  In  the  United  States,  for  instance,  it  would  Im  obvi- 
ously impracticable  for  one  person  to  exercise  the  exclusive 
Hghlof  publishing  and  selling  a  book  in  New  Kiigland,  another 
iotltt!  .^iilheni,  and  another  in  the  Western,  States.  On  this 
principle,  the  persons  claiming  to  be  exclusive  publishers  of  the 
Mtne  book  miglit  bo  as  numerous  as  the  States.  Any  number 
of  persona  in  the  same  or  in  ditl'ercnt  States  may  he  authorized 
•o  iwlilish  contemporaneously.  But  iu  that  case  there  is  no 
teigiiment.  The  author  remains  the  absolute  owner  of  the 
wpjrijrht,  and  each  publisher  is  a  tucre  licensee,  without  power 
^(•revcnt  publication  or  sale  l>y  any  other  person.' 

Copyright  may  be  Asalgned  for  Oue  ox  More  of  Several  Conntilea. 
—Tliig  difficulty  does  not  arise,  nor  is  the  principle  the  same, 
wiien  die  right  of  publication  for  an  entire  country  is  trans* 
fcrrftl.  In  JetTerys  v.  Booscy,  where  it  appeared  that  Hicordi, 
of  ililan,  who  was  the  owner  of  all  nghts  in  Bellini's  Opera, 
■""•SfffNuamftu/a,  had  assigned  to  Boosey  llie  right  of  publication 

1  Sec  Kc«ne  v.  Wheailey,  9  Am.  Law  Reg.  40. 
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in  Great  Britain,  Jiord  St.  lyeoiiardfl,  Lord  Chief  Baron  Pollocl 
and  Mr.  Haron  Parke  expi-eawd  opinions  that  copyright  i 
indivisible  as  to  locality,  and  that  there  eaunot  be  an  assise 
ment:  of  a  part  of  the  right  for  a  [tarticiilar  country  or  a  part  q 
a  country.'  But  a  majority  uf  the  judges  who  advised  tti| 
House  of  Lords  were  of  opiniou,  and  the  effect  of  the  judgmea 
ia,  that  the  owner  might  assign  the  exclusiro  rijeht  of  pu 
cation  in  Great  Britain,  and  reserve  to  himself  the  Austri 
copyright.'-'  So  an  Amencun  author,  who  on  certain  conditio 
can  secure  a  copyiight  for  his  work  both  in  the  United  Sta 
and  ill  Kiigland,  may  make  a  valid  assignment  of  llie  Engli 
copyright  to  one  per»on,  and  either  liimHclf  retain  or  assign 
another  the  American  copynght.'  But  in  such  case  there  i»  no. 
diviaion  of  coi)yright.  The  copyright  granted  by  one  govei 
ment  is  wholly  distinct  from  that  conferred  by  another.  Wh 
protection  is  secured  for  the  same  work  in  different  countriea 
there  is  a  separate  and  independent  copyiight  for  each  country. 
I*!ach  copyright  is  a  unit,  and  may  be  absulutely  assigued  inde* 
pcndently  of  another;  and  uo  inconvenience  will  necoasah 
result  therefrom,* 

'  "  Now,  if  titcre  U  one  tiling,"  »aii1 
I^nl  Sc-  Lciiinanlx.  "  wliicli  1  vlioultl 
bo  iuvliitvil  Cu  reprcKcnt  to  your  Lord- 
•bipi  BB  bciii^  more  dt-nr  tUin  any 
othiT  In  ihi«  OA«c,  it  is,  cIklE  L-opyriKlit 
U  one  auJ  inJivlBille.  I  am  not  a|K-ak- 
iiiR  (i!  Iltc-  ni;l>t  Ui  Ik-erihe ;  but  uijiy- 
rigtit  i»  tiiK  iiiut  iriilivisililtr.or  is  r  ngtit 
wrhic'li  iiiny  bv  lriin»ri.'mMl,  btiL  wlik'li 
CRnnoc  be  divided.  Notliin^  could  be 
more  absurd  or  inconvi-nitrnl  tliati  that 
thU  abacract  tinhi  tlioulJ  bo  <lividi.-(l, 
lu  if  it  vrvru  rt^sl  prujierty,  into  Ints, 
aiid  Uml  fJDe  lut  ahituld  be  suM  Ui  oiie 
man,  ami  hudIIkt  IiU  tu  a  diflvrvul 
nitm.  I[  is  iiu|Ki(tsiliIc  lu  Ivll  what  llic 
incunveaiviK-c  would  be  Voa  iniijtit 
ltavi>  a  NC|iariLl(-  irHiisftT  of  tlio  riglit 
of  jxiMiuitiun  in  evi^t-y  county  in  tlie 
kingibtui."  4  ll.l..C.Wi.  Hve  Views 
of  rolluck,  C  U..  Ibid.  tJiO;  of  Parke, 
B..  Ibid,  »:w. 

>  The  House  of  Lord*  decided  that 
tbe  Kii(;liHli  cupyriKlit  was  not  viilid, 
btit  on  lliv  gmttiul  llial  the  auihur  was 
a  foreiifner,  and  out  iu  E]i)(laDd  at  Uie 


■  00, 

i««t  ^ 
r>-. 


time  of  piiblicnlinn.  Niunemua 
niii;lit  be  cite<l.  aucb  a»  l>'AItn«H  p. 
Bvowy,  I  Y.  A.  C.  lixcli.  •£».  and 
Cock»  i:  PuiJay,  6  C.  B.  800,  wbm  * 
foreigner,  retaining  the  copyri^lii  for 
\m  own  country,  bad  aMi^p^eil  tbe  ligUt 
of  publicitliiin  in  Great  Britain,  aud  di« 
validity  of  thv  Kiiytisli  eniiyriytil  «u 
nitt  qiie»tioiioiI  on  the  gnmiid  ibal  Uic 
luthur's  cuUre  rigliti  in  the  work  had 
not  been  aMiffned. 

"  See  Low  v.  Ward,  Law  Hep. 
Kq.  41&;  Koutiedga  v.  Low,  Law 
S  H.  L.  100. 

*  In  Jeffery*  i;  Bttoaey,  wlitre  it 
iip[K.-are<i  Uial  tlie  a»8i|Eiu>r,  rmerving 
to  liiiiisclf  tli«  Auairian  cupyriKht.  bad 
aMi)j;tii:i[  iLie  Uriti*h  copyrigbt.  ili. 
.Iutitii:e  Cmniiiton  Kaid :  "It  was  tug- 
geste«l  in  nrgiiinent  that  if  the  ri^tt 
was  an  entire  ritfbl,  it  cotild  not  be 
divided,  so,  for  iuilance,  at  to  make 
an  aAsignniont  of  English  copyright  to 
one  person  for  Vorkstaire,  and  to  an- 
otliur  fur  Middlesex  ;  and  1  Ibink  Itinl 
in  aueli  uaae  Uivre  would  \k  great  dilB* 
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Xi  Copyright  DiTlifbl«  a»  to  Time?  —  Whether  copyright  18 

Qivjsiblo  an  to  time,  so  that  it  may  be  assigned  for  any  period 

Iea«  tlian  the  full  term,  is  a  question  not  easily  determined.     It 

IS  cleir  that  the  owner  of  the  copyright  may  transfer  the  ex- 

tosirc  right  of  publicatloEi  for  any  limited  time.     But  is  the 

^»enfon  who  has  acquire*)  this  right  a  lici^nsee  or  an  aRtti^nee  ?  ^ 

If  the  former,  he  has  hut  tin  eqnitahle  title  hi  the  copyright, 

while  the  legal  title  remains  in  the  owner.     But  an  asKignment 

must  vest  tlic  assijjncc  with  a  legal  title  to  tlic  copyrijtht,  and 

i^ilh  the  rij;ht8  of  ownership,  at  least  during  the  time  for  which 

ie  assi^mnerit  haft  l>een  made.     1h,  then,  the  cojiyriglit  for  the 

entire  term  copahle  of  division  into  two  or  more  terms,  so  that 

the  le^ral  title  to  one  part  will  vest  in  (he  assijritee,  and  tho 

legnl  title  to  the  i*eniainder  continue  in  the  assli^itor?     Or  mu^it 

tlie  legal  title  to  tho  undivided  whole  pass  from  the  asstf^nor 

and  rcKt  in  the  asflignco  durint^  the  time  fur  which  the  afiHi;pi- 

meiit  is  nnuic  ;  and,  if  so,  dues  it  return  per  kc  to  tlie  assignor 

ftttheend  of  that  time?     In  oilier  words,  when  an  author  has 

Mf^ed  his  copyright  for  a  limited  time,  is  it  necessnry  that 

it  iiliall  he  assigned  hack  in  order  to  revest  him  with  tlve  legal 

title?    TheHe  questions,  which  have  uut  been  judicially  con- 

ridercd,  arc  involved  in  su  much  doubt  that  no  attempt  will  be 

berc  made  to  answer  thcm.^ 

If,  however,  it  should  he  hold  that  the  title  as  a  whole  passes 
to  lite  assignee,  he  would  be  regarded  as  an  owner  for  a  limited 


^J.  In  ■mil  R  iTKse  ax  tlie  [irfftent, 
^•"ww,  I  n-^Til  llie  rinlit  of  iliv 
Mihtc  to  the  Kn|cli»h  copyriglit  «• 
■B  eniirt  tiling  under  our  muiticipNl 
OMutM*  Knd  M  not  Wing  pnrvel  of 
o*  IcriTcd  oai  of  liny  Uilng  t^lta."  4 
B-L.C.8G7. 

'  Sarfi  I  trtinkfer  hji<I  Iwen  maite  in 
Hwm  B.  Hall,  fl  L.  T.  w.  8.  g|8 ;  liul 
•^nmrt  did  not  deteniiine  wlielher  it 
'"HUMnl  In  a  limtled  Ukignnieiit,  or 

h)*in,T  npinior  Ihnt  rapyrif;lit  if 
Wtrii«.|e  at  to  lime,  nnil  time  itie  en- 
^  1^1  IJUff  must  eilher  reninin  in 
"*  Uilior  or  pan  from  lilm  lo  tho 
'■'p**.  In  Uteforraercaie,  the  Bftree- 
J^ni  HuQlti  m-are  imt  an  Mfigntiitni. 
""I  *  iit«n«.    In  the  Utter  case,  the 


iitiaicnnr  Imvinig  become  ilirettcd  of 
■111*  ItK*'  <■<'<-'■  <■■>  ii"<>i)jiiiiu-iit  would, 
in  my  judjfrnvnt.  be  npctsMry  to  revest 
liim  vricli  it.  In  Lawreme  v.  Dana, 
•2  Am.  L.  T.  U.  x.  a.  40a.  wlitre  U 
appcitred  that  the  DO|i/TiKl>t  hnH  bcra 
tAkon  uut  fur  a  limilod  pur)ici»v,  tiy 
a  |KT8iia  who  waa  not  tlie  nlinolule 
owner,  it  whs  lielil  tliat  llic  \vgtt\  Utle 
had  vested  in  >uc.-]i  person,  mid  tlint  an 
afoifiDmciit  waa  n^i-<-it)iiLry  tn  y\r»t  tlie 
alMolriti.'  fiwiKT  with  it.  Uul  tJiia  if 
nol  elrictly  nnalnKoua  to  llie  v«t«  of  a 
limited  as>if[nTnent  luch  na  J*  vonald- 
ert-d  til  ttie  text ;  for  the  reaaon  tliat.  In 
Lawrence  r.  Dana,  the  absolute  owner 
of  the  copyriicht  lind  iwrer  been  vealed 
witU  Uic  legal  title. 
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time  or  purpose,  aiii]  douUilcsa  as  holding  the  copyright  in  tmi 
for  the  owner  of  tho  remainder  of  tho  term ;  and.  if  the  tid 
would  not  return  per  te  to  tlie  latter  when  he  became  entiUtf 
to  it,  a  court  uf  equity,  if  called  upon,  would  decree  a  retnuieRl 
to  be  made.'  I 

May  Iilmited  Asalgnee  Truisfer  Copyright  ?  —  The  quCBtion  ma 
also  arise,  wlietlicr  an  nssi^fiieo  for  a  limited  term  may  tranam 
the  copyright  to  a  third  person.  It  would  seem  to  be  clflaj 
that  he  cannot  make  a  valid  aBeigiinicnl  for  a  longer  time  th« 
that  during  which  the  right  is  to  continue  in  him.  If  Uu 
copyright  is  divisiblef  ao  that  the  legal  title  ifl  in  the  asaignfl 
for  a  i^fart  of  tlie  term  and  in  tho  author  for  tlie  remainder. 
thcitJ  seems  to  be  no  reason  why  the  former  may  not  transfei 
his  litle.  Rixiy  if  the  title  fur  the  entire  term  vests  in  the  as 
signee,  he  would  doubtless  be  considered  as  hotding  it  iu  trust 
for  the  absolute  owner ;  and  in  that  case  it  may  be  questionock 
whether  ho  has  the  power  to  transfer  tt  to  a  third  person.* 

KlGHTS   OF   ASSKINOB   AND   ASSIGNEE   AS  TO   SeLUNO    COPIJ 


The  ZfBw  as  Constxaed  In  Bugland.  -^  In  England,  it  has  been 
held,  1,  that,  after  the  copyright  has  been  assigned,  the  assignor 
has  tho  right  to  sell  copies  printed  before  the  assignment  was 
made  ;  2,  that  an  assignee  for  a  limited  term  is  entitled,  afler 
the  expiration  of  tliat  term,  to  continue  the  sale  of  copies 
printed  during  the  term. 

In  Taylor  v.  rillow,  where  it  appeared  that  the  defendant  had 
continued  to  sell  copies  of  a  song  after  he  had  sold  the  copy- 
right to  one  of  the  plaintiffs,  V ice-Chancellor  James  said;  "I 
was  at  first  in  favor  of  tlie  plaintltf  *a  view ;  but.  on  looking  at 
the  copyright  act,  5  &  6  Vict.  c.  4a,  1  find  (hat  the  definition 
given  of  copyright  is,  *the  sole  and  exclusive  liberty  of  print- 

Ktit  of  tli«  owDtit  Inmafer  it  to  a.  lliird 
p«rat)n.  6  McL«aD,  Ho.  But  in  iha 
case  live  ilefemUnt  waa  iint  an  asaignee. 
but  lind  taken  out  tlie  copyriglit  in  bil 
own  ruiiiK>,  utvrely  fur  llio  purpo»e«  of 
a  cuiiCrivct  whic-li  be  hail  made  wltb  tlw 
nuliior  for  tiie  puUicatiou  of  two 
ttODA  of  a  book. 


'  lAwrenco  v.  Dana,  '2  Am-  L.  T.  K. 
w.  t.40'Z,  417.  See  aUo  Huzlill  v.  Tutn- 
pieman,  13  L.  T.  x.  a.  &nii ;  Stevent  v. 
Ctu]>-.  14  Ilow.  fiSl.  See  (uifi:,  p.  2tll, 
note  1> 

s  In  Pulto  V.  Ilcrby,  where  tlie  de- 
fendant wns  in  piiMtMi'm  of  lite  legal 
title,  tlie  liiiurl  cxpreBsed  the  opini^m 
ohiifT  that  he  could  not  without  Ujt  coo- 
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or  otherwUe  muUiplylng  cripieH ; '  and,  unless  there  in  some 
pulation  to  tlie  contrary  in  the  conditiuns  of  sale,  the  vendor 
»f  a  copyright  may  print  any  miraher  of  copies  up  to  tlie  time 
M*  tlic  sale,  and  retain  and  aell  hucIi  copieB  after  dispOBing  uf 
■e  copyright."  * 

I  In  Howitt  V.  Hnll,  it  appeared  that  the  defendants,  having 
ught  ••  the  copyright"  for  four  years  in  a  book  of  which  tlie 
ftoiutiflf  wa^  the  author,  were  Htill  continuing,  several  years 
Iter  the  end  of  that  term,  to  sell  copies  which  they  had  printed 
aring  the  four  years.  The  court,  in  reiusing  to  enjoin  such 
klea,  held  that  the  purchase  of  the  copyriglit  carried  tlie  right 
r  printing ;  and  that,  while  this  right  reverted  to  the  author  nt 
le  end  of  four  yearn,  the  publishers  were  entitled  to  sell,  after 
le  cx|)iralinii  of  that  term,  all  copies  which  had  heen  printed 
.  good  faith  during  the  term.  "  The  copyright  acta,"  said 
ice-Chancellor  Wood,  "  were  directed  against  unlawful  print- 
ng  (8  Anne,  c.  19,  and  5  &  6  Vict.  c.  46,  a.  15)  ;  and  when,  as 
b  this  case,  the  defendant  hod  acquired  the  right  of  lawfully 
irinting  the  work,  he  was  at  liberty  to  sell  at  any  time  what  he 
,d  so  printed."* 
In  United  States,  may  Assignor  Sell  Copies  after  Assignment  ?  — 

!lie  doctrine  affirmed  in  the  two  cases  just  cited  cannot,  iu 
y  judgment,  be  rightly  adopted  in  this  country.  Copyright 
not  dntiuud  by  the  statute  ;  hut  its  meaning  is  e.\pressed  lu 
tw  section  which  confers  the  right.  This  declares  that  the 
Hiihor  or  owner  of  a  book  shall  "  have  the  sole  liberty  of 
irinting,  reprinting,  publishing,  .  .  .  and  vending  the  same."' 
Copyright,  as  here  secured,  is  the  right,  not  only  of  oxcluaive 
rinting,  but  also  of  exclusive  sale.  The  legislature  further 
eclares  tlic  right  of  e.\clusivB  sale  to  be  an  essential  part  of 
Dopyright,  by  expressly  prohibiting  unlawful  selling  as  well  as 
awful  printing.'    So  essential  to  the  true  meaning  of  the 


1  Law  Ke[>.  7  Eq.  42a 
>  6  I.  T.  X.  «.  :Ut».     See  slso  Mur- 
tmy  r-  Hmili.  I  Burn.  A  Ail.  9M. 

*  U   8.  Kef.  SI.  B.  4%2. 

*  M.  f.  f V04.     If  tlie  fUlDle  wcnred 
>Ij  ihft  right  of  printing,  and  proliib- 

WO  only  imUwful  priiittnii,  it  it  obvi- 
lU  tJiat  C(){>jrri|[hl  would  not  b«  vi». 
d  hy  ths  nnautborUe*!  impurUog 


and  felling  of  copies  reprinted  abroad. 
The  alAlute  (-annnl  prer(>nt  unlin^niietl 
firinUiig  in  a  furclgn  uuuntr.v.  Rnt 
it  [m>tccta  Ow  uwner  agninst  pirmt-jr 
from  tJii*  Mun-c,  by  pr'wif  liim  l)ie  tx- 
cluiife  riglit  of  sale,  and  liy  «xpre»l]r 
prultibiiiiig  tlie  importing  ol  copie* 
without  his  consent,  and  the  •alo  of 
•nch  copies. 
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word  is  tlio  act  of  aellin;;,  that  statutory  copyright  docs  nc 
begin  iiittil  the  hook  \n  firat  offered  I'nr  sale  to  the  piilitic.^  1 
limit  the  sense  of  ihc  word  to  printing  in  to  change  its  trd 
meaning  and  abridge  the  rij^ht.  Whcn^  tliereforc,  the  ownl 
Bellii  or  BHsigns  tlie  copyright  in  a  work,  he  conveys  the  excl^ 
ftivc  right  to  print  and  the  exclusive  right  to  sell  (hat  woi 
Obviously,  the  right  of  sale  is  not  cxchmivc  in  the  naaignce, 
lie  has  not  become  vested  witli  the  copyright,  for  which  he 
contracted,  as  long  as  tlie  assignor  is  at  liberty  to  soil  copic«. 
Whtn  tUo  assignee  ucquirea  the  copyright,  he  Iwcomes  vested 
with  the  exclusive  right  of  printing  and  selling  the  work. 
The  assignor  is  then  wholly  divested  of  any  right  to  print  or 
to  sell;  and  he  cannot  Bell  a  single  copy  of  the  work  withoiy| 
invaiiing  the  copyright  which  lie  has  transferred.  ^ 

It  may  he  argued  that  the  exclnsive  right  of  sale  acqitircd' 
by  the  assignee  applies  only  to  the  copies  printed  by  him  after 
the  assignment,  and  not  to  those  printed  before  ho  caiue  into 
posseitsion  of  the  copyright.     But  this  view  is  contrary  to  the 
uaturc  of  copyright,  which  embraces  the  right  to  sell  exclo- 
slvely,  not  merely  certain  copies,  hut  all  copies  of  the  work. 
When  the  copyright  is  assigned,  the  assignor  grants  the  cxcld 
sivo   right  to  sell  the   work   itself;  and   frnm   that  time  th« 
assignor  and  nil  other   persons,  without  the  consent  of  tbfij, 
assignee,  are  excluded  from  selling  copies,  no  matter  when  <m 
by  whom  printed.     There  is,  however,  (his  limitation  to  the 
assignee's  exclusive  rl^ht  to  sell;  At  the  time  of  the  assign- 
ment, various  booksellers  may  have  on  hand  copies  of  the  work, 
which  were  bought  before  the  copyright  was  transferred.    Such 
copies  are  beyond  the  control  of  the  assignor.     The  liberty 
to  sell  them  is  a  right  which  vested  before  the  assignment 
was  made,  and  cannot  be  disturbed  by  any  sutiseqnent  change 
ill  tlie  ownership  of  the  copyright.     Ilencc,  the  aitsignee  has 
no  right  to  inturforc  with  such  sales,  thangh  made  after  the 
assignment.     But  a  wholly  different  principle  applies  to  the 
copies  which  the  assigtior  has  [irintod,  hut  not  sold.     In  part- 
ing with  Iho  cojiyright,  he  voluntarily  parts  with  the  right  ta_ 
sell  such  copies,  and  in  effect  covenants  not  to  sell  them.        ^| 

■  Co{)}rriKht  begins  with  piildicAtion,  wliich  Inkcs  pUce  whea  Uie  book  U 
publidy  uSltc*!  for  nW,  or  U  givea  to  the  public. 
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Mmj  Aasigoee  >eU  Coptei  after  End  of  Itimited  Asaignment  ?  — 

Tl»e   ^ame   priiicipfc  goveins  tlie  njilils  of  the  parties  to  an 

A&signuictit  fur  a  limited  time.     Wlieii  lliu  L-u{>yri{^ht  is  sulil  or 

tt.ssigued  for  a  apeciticd  term,  tlic  asKi^ucc  heconics  rested  with 

the  excliisivo  right  to  print  ond  to  sell  during  that  term,  and 

tlie  a&tiignor  parts  witli  all  rights  bulli  of  priiLtiiig  and  of  ticll- 

ing.    At  (he  end  of  the  term,  the  n^saigiiur  liceoincft  revcHted 

I  -with  the  exclusive  right  of  printing  and  of  selling,  and  no 

right  to  print  or  to  sell  remains  in  the  aArtipice.     What  the 

assignee  receives  from  the  asHignor  for  a  limited  time,  he  ia 

bound  to  return  to  hiui  at  the  end  uf  that  time.     What  he 

receives  is  the  exclusive  right  to  print  and  to  sell  the  work  ; 

wliuthu  nmuttinrreiider  m  the  exclusive  right  In  print  and  to  sell 

the  work.     And,  as  has  been  above  sliQwn  in  an  analogous 

ca*e,  llie  right  to  sell,  which  reverts  to  the  assignor,  is  exclu- 

Bivc,  not  merely  wiih   reference  to  the  copies  that  may  he 

prinlcd  hy  him  after  such  reversion,  but  with  I'cferenee  to  all 

copies  of  the  work,  excepting  those  held  by  persons  who  bought 

from  Oie  assignee  while  lie  was  in  possession  of  tlic  copyright. 

The  assignee,  but  not  such  buyers,  are  excluded  from  selling 

&Aer  tlic  term  of  the  assignment  hits  etidcd. 

It  may  be  urged  that  the  ae^signec  may  have  a  targe  stock 
of  eo|iieB  on  hand  at  the  end  of  iho  term  ;  and  that,  unless  he 
ii  free  to  sell  them,  he  mny  be  subject  to  heavy  losses.  The 
wiircr  to  this  is,  that  he  has  not  agreed  for,  paid  for,  or 
Bcqitircd  tlte  right  to  sell,  except  for  a  liniiled  time.  ITe  must 
exercise  hia  own  judgment  as  to  the  number  of  copies  which 
Wean  ncll  during  that  time.  lie  prints  at  his  own  risk.  If 
l>0{iriiits  mure  copies  thun  ho  can  hcU,  (he  fault  is  with  him, 
ud  uol  with  the  assignor ;  and  so  he,  and  not  the  assignor, 
tiiuat  k'ftr  the  hiss.     Of  conr^e,  as  in  the  first  case  above  con- 

t^wtred.  there  may  be  an  express  ur  uu  implied  agreement  that 
the  ateijjnec  shall  have  the  right  to  sell  whatever  copies  lie  may 
"*'■«  oil  hand  at  the  expiration  of  the  term  of  the  assignment. 
1  have  tliUB  endeavored  to  show  what  is  the  true  interpreta- 
^of»  of  tlie  law,  wlien  the  copyright  is  assigned  without  any 
ex|irw8  or  implied  agreement  as  to  the  sale  of  copies.  When 
well  apreonient  has  been  nnide,  tlie  rights  of  the  parties  will 
^  couirolled  by  it. 
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ZtngUsIi  DflcJalonB  Questioned. — TliO  judgments  in  Tui 
Pillow  and  JJowitt  r.  Hall  were  based  on  the  ground  that  copj 
right,  an  defined  hy  the  statute,  is  the  exclusive  right  of  prin'. 
ing  copies ;  that  the  statute  is  directed  only  against  uulawfn 
printing  ;  and  hence  that  the  sale  of  copies,  vhich  have  heei 
lawfully  printed,  is  not  a  violation  of  copyright.    It  is  a  quQ( 
tion  whether,  on  the  point  under  consideration,  the  Engtid 
Btalute  iji  spirit,  if  not  in  letter,  i?  not  tlie  same  as  the  Ameii 
can  ;  and  whether,  under  the  former  as  well  eb  the  latter,  ibl 
true  meaning  of  copyright  is  not  the  exclusive  right  of  prinfij 
ing  and  selUng.     It  is  true  that,  by  the  statutory  definition; 
Engliftb  copyriglit  is  limited  to  printing  ;  but  it  is  not  true  thaL 
the  statute  is  directed  against  unlawful  printing  alone     I^:: 
prohibits  unlawful  imi>orti])g  and  soiling,'  and  thereby  in  ef — 
feet  secures  the  exclusive  right  of  sale. 

Author  may  not  Reptodnoe  Work  aftei  ABBignment.  —  WhotK 
an  author  has  parted  with  iiis  copyright  in  a  work,  he  is  not  at 
liberty  to  reproduce  substantially  tiic  same  matter  iu  anol 
publication.' 

■Warranty  of  Title.  —  Whore  a  pereon  had  sold  in  good  faifl 
the  exclusive  right  of  publisliing  a  hook  for  a  term  of  years, 
and  it  afterward  appeared  that  he  had  no  title  to  the  copyright, 
it  was  held  that  the  reppcHcntntions  which  he  had  innocently 
made,  that  the  copyright  was  in  him,  amounted  to  an  express 
warranty  of  the  title,  and  that  he  was  liable  to  damages  fur  ft 
bi-each  of  that  warranty.'  H 


i  &  &  0  Vlcl.  c.  46,  ».  16,  17.  2S. 
»  Uoonty  I'.  Kelly,  14  Jr.  Liw  Rep. 
H.  I.  158 ;  Colburn  v.  Sitnius,  2  live, 

>  Sims  V.  MHiTy«t.  IT  Q.  B.  2«1.  It 
■ppeiri  that  alter  Dr.  fihebbeare  Imd 
bceo  cr^joiued  (Duke  of  (jueeiiibury  v. 


Sliebteare,  2  Kden.  S2'J)  from  pabB>I>- 
ing  C'tflrendoD's  History,  which  he  lud 
bought  ttotn  Mr.  Gwynnt',  he  recof- 
en>d  diiinRftM  against  the  laiivr  for 
fal»i-ly  rvpreu'ittin^  (lixt  ht>  hail  »  riglA 
|y  jH-itU  t5i»t  work.  Stc  Miliar  r.  Ttj^ 
lor.  4  Burr.  tJttSO,  23U7. 
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CHAPTER  Vn. 
AGREEMENTS  BETWEEN   AUTHORS  AND  PUBLISHERS. 

As  the  owner  of  the  literary  property  in  a  work  which  he 
hu  created,  the  author  may  make  of  it  any  disposition  he 
pleases.  He  may  make  an  absohite  assignment  of  the  copy- 
rightfOr  an  assignment  for  any  limited  term.  He  may  convey 
alimited  interest  in  the  undivided  copyright,  and  thereby  make 
oue  or  more  persons  joint  owners  with  himself.  Without  part- 
ing irith  tlie  ownership,  or  any  part  of  it,  he  may  confer  upon 
'  anotlier  the  right  to  use  the  work  for  a  limited  time,  or  for 
BpeciBed  purposes ;  may  license  another  to  publish  exclusively, 
or  more  thau  one  to  publish  contemporaneously ;  may  grant 
ftn  irrevocable  license  to  publish  for  a  term,  or  a  license  revo- 
cable at  will. 

In  ascertaining  what  rights  the  author  has  conveyed,  the 

fint  point  to  be  established  is,  whether  the  agreement  made 

l>f  him  is  an  assignment  of  the  copyright,  or  whether  it  is 

Burely  for  a  restricted  use  of  tlie  work.     Assignments  have 

•Iready  been  treated.     Here  will  be  considered  those  agree- 

iiients  by  which  an  author,  without  parting  with  tlie  copyright, 

pt'es  to  a  publisher  certain  privileges  of  publication  and  sale. 

h)  order  to  ascertain  tlie  respective  rights  of  the  parties  under 

^  agreement  of  this  kind,  it  will  be  necessary  to  determine 

the  duration  or  extent  of  the  right  given  to  publish,  whether 

or  not  it  is  exclusive,  and  how  the  contract  may  be  ended  and 

the  rights  created  by  it  annulled.     The  law  on  this  subject 

^^7  be  best  understood  by  reviewing  the  leading  cases  which 

have  been  decided. 

^^reement  for  FnbUoatlon  of  One  Edition.  —  Number  of  Copies 

8peottio(i,  —  In  Sweet  v.  Cater,  the  plaintiff  sought  to  restrain 

_®  defendants  from  publishing  a  work  containing  matter  copied 

without  authority  from  the  tenth  edition  of  Sir  Edwai-d  Sug- 
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the  Law  of  Veml' 


ind  Furc1iasei-8,  of  whie 
the  plaiiititT  was  Iho  pulilislier.     Tlie  rights  of  the  plaintiff  hft 
been  acquired  ninler  a  written  contract  with  the  author,  tj^ 
which  it  wfl.8  agiccd  that  ihc  former  should  print,  at  ht»  owt 
cost  and  in  a  certain  style,  twenty-hve  hundred  copies  of  tU 
tenth  edition  of  tliiti  work,  Hell  each  copy  at  a  named  pnc4| 
and  pay  to  the  author  a  specified  sum  for  the  privilege  of  |nil|| 
licatiun.     The  defendants  contended   that,  under  this  agra^l 
ment,  the  title,  eqiiitahle  as  well  as  legal,  to  the  copyri^^ht 
in  Kir  Edward  Sugden^  and  that  the  plainlifTwaft  a  li( 
not  exclusive,  but  merely  to  sell  tweuty-Gvo  hundred  ci 
end,  tl)crerorc,that  he  had  no  right  to  prevent  any  other  pel 
from  pnhliHliing  the  work.     The  court  held  that,  while  the  legal 
title  was  in  tlic  author,  the  plainthTlmd  acquired  an  efpiitahle 
title  BufBcient  to  give  hiin  a  standing  in  a  court  of  chancery. 
Ttie  injnnclJon  was  granted  on  condition  tliat  the    plaintilT 
would  undertake  to  try  liis  right  at  luw  ;  and  Sir  Edward  Soai 
den,  having  refused  to  i>ermit  the  action  to  be  brought  in  lij 
name,  the  defendants  were  ordered  to  admit  at  the  trial  that 
the  plaintiff  was  tiie  legal  owner  of  the  copyrijjht  lu  the  tentJi 
edition  of  the  work.^ 

The  direct  decision  in  this  case  was  that  the  contract  witli 
Uie  author  gave  to  the  plaintiff  the  riglit,  while  any-  of  tlfl 
twenty-tive  Imndrcd  copies  published  hy  him  remained  unsold 
to  restrain  ony  person  not  claiming  under  llie  author  from  pul>- 
lishiug  the  sauie  work.  But  Vice- Chancel  lor  Shadwell  went 
furtlier,  and  expressed  the  opinion  that  the  plaintilT  had  ac- 
quired the  exclusive  right  to  sol)  twenty-five  hundred  copies; 
and  that,  until  they  shuuld  be  sold,  not  even  the  author  w&sat 
liberty  to  publish  any  copies  of  the  work.' 


'  11  Rim.  672. 

*  "  Now  hy  this  contrnct,"  will  the 
Vtce'C^linnL-ellur,  "  llierc  ii  sn  ol>li|[a< 
tinn  wliti-li  j«  l>in(tiii((  tin  lititli  pnrtir*. 
Sweel  is  lu  ihl-II  ut  ii  ftivcn  priiv ;  iin<[ 
tlierefnre  Sir  K.  Snellen  hiiH  boMud 
li{ni*vlJ'  to  nbatflin  rrom  doing  any 
thing  wliicii  mtglit  nt  all  inferffre  with 
tlic  a>Lt  which  Sweet  wni  to  do.  Stip- 
p<we  tliiil,  liefiire  tilt  two  tlmuMnd  five 
iitimlritl  Lijpli>s,  which  form  the  tenth 
cdiiiuti,  4irc  sulil,  Sir  E.  SuttJcii  (to  put 


K  hj[H»tlietIc»I  crkI  should  ftncy  ttiit 
]ie  hmt  a  right  lo  sell  aiimlier  f(llli<« 
to  sriotlier  booksellt-r.  with  llie  Imme- 
(linlv  right  iif  jjiiliLiuNtinn  ;  I  approhetiil 
itinl  (hi*  L-uiirt  wonkl  cerintnly  mtm'm 
hiui  tVum  iloitiK  so,  on  this  vontnici. 
It  it  not  men.'!/  optional  with  Nwe^l 
whethtr  he  will  sell  or  not :  Lul  he  i« 
boiincj  to  sell,  itid  to  sell  in  n  ftiveo 
oiantior.  It  is  most  probable  that, 
when  Sir  K.  Siif;i](>n  drew  Uiia  ngrnv 
nieut,  he  wi»  luuking  fttrwan)  fo  Um 
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A^eement  Indefinite  ■■  to  Duration  and  Number  of  Coplea.  — 
Babaeqaent  Edltaons,  If  called  for.  —  Transfer  of  Rights  of  Publtsher 
In  Bankruptcy  to  Third   Peraona. —  111  Steveiia  v.  Ueiliiinfr,'  the 

contract  bctKeen  Wiltinm  Fursytit,  tlic  author,  aiiU  Robert 
8«undcrH  ami  William  Beniiin^^,  the  original  pulilishcrti,  of  a 
Tretttiso  on  the  Law  relating  to  Composition  with  Creditors, 
eame  up  for  judicial  construction.  The  agreement  was  that  the 
book  ahotild  \)e  pnbliaJied  nt  the  cxfH^nnc  and  rUk  of  the  piib- 
lishora,  and  that  tho  net  proRta  should  be  divided  equally 
between  them  and  the  author.  Nothing  was  said  aljoiit  the 
ciipyright,  the  nmnl>er  of  copies  to  bo  printed,  or  the  absolute 
duration  of  the  agreement.  It  was,  however,  agreed  thnt,^iu 
MM  the  firHt  edition  shutiM  be  sold,  '*  and  a  second  or  any  sub- 
■•qqent  edition  of  the  said  book  he  required  by  the  public," 
Pontyth  should  make  the  neceflBary  revision,  and  Saunder»  Je 
Beiiiiing  should  publish  ^*  the  said  second  and  every  subse- 
quent edition  *'  on  the  eame  conditions  agreed  on  for  tho 
Original  publication.  It  wok  fui-ther  provided,  that,  in  case  any 
edition  should  not  bo  entirely  sold  within  five  years  aflcr 
publication,  the  publishers  might  dispose  of  the  unsold  copies 
iu  such  maimer  as  they  deemed  moat  advisable,  in  order  that 


I 


time  when  h«  might  think  it  right  to 
publish  tame  autRvqucnt  ediUon  ;  urid 
be  was  rakinit  airv  to  imptiHtf  nit  nhli' 
gstion  on  Kw«vt  to  sell ;  ■»<),  wlillc  he 
impoMfl  ttiat  oliligMtivn.  he  ii  htRitelf 
tMUnd  nt  lli«  saii>e  time  to  perform  Ilia 
part  of  the  v-oiiinict,  whkli  U  not  to 
iiiterfer*   wilh   the   »«le   of  tite   hook. 

I  tliiok  that,  upon  the  plnin  conilruc- 
Uon  of  Ihti  cnitinict,  Sweet  has  ot>- 
Uinei)  •  ridhl  in  tho  ivi|ivrif{hl  o(  the 
work,  to  the  eiicnt  thui  he  i«  to  be  at 
liberty  10  he  tlie  eute  pol4i«her  of  it 
oatll  Uie  wlKile  editiiw,  oaMivUng  of 
two  tlioueantl  fiTehundrtd  eople*.  shall 
be  «»ld  III'  tlivrvforc  ia  an  auign  of 
tl>e    ci>{iyri|cht,    in    a    limited    u>nw>" 

II  Stm  6:a 

It  aiipraretl  that  anme  of  the  pa*- 
nge*  in  the  ilefenJatit'*  piiblieatiun 
luul  bn>n  |>uliliiihei)  in  fariivr  rilittona 
of  iiir  Kdwant  Sugikn'*  wrirk,  M  wpU 
a«  in  ttw  tenth ;  imil,  a»  tn  thpse.  it 
«u  cooteBiteU  Utal  the   ptaiatifl  had 


no  riirht  to  complain.  On  tlili  point 
the  Vice-Chancellor  lald  :  "  Uut  J  do 
nul  think  that  that  fai-t  at  all  nlltrn 
llio  iM»Q :  lur  the  entire  copjrlght  In 
all  thoie  prior  edition!  was  vected  in 
Sir  I-:.  Sugilen  when  he  made  th« 
apreemeni  with  the  plaintifT ;  and  my 
opiniou  \t  that  the  efTcct  of  thut  iii;roe- 
meiu  waa  la  girc  to  the  plHiiiliff,  aa 
atiuinit  Kir  R.  Su|[dcn  and  all  [irrMnt 
vlaiminfii  unitvr  liim.  a  right  tn  iniiist 
ilial  ili«  miillvr  contained  in  the  tenth 
e4liiion  iliould  not  W  puhliihed  wbil«t 
he  wail  performing  hit  iiart  of  the  con- 
trad,  by  •clling  that  etiitinn  to  the 
puhtic  And,  thai  being  my  view  of 
the  L-aae,  1  think  thai,  iillhotigli  the 
paaangei  may  lie  r«jnla>ncd  in  some 
prior  edition,  yet.  it  they  arv  nmiained 
in  the  tenth  rdition  as  well,  the  coart 
ought  to  prevent  their  being  lopied." 
I  bill  &K>, 

'  I  Kay  A  J.  168,  on  ap.  fl  De  G., 
M.  ft  0.  £a. 
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the  account  luiglit  be  "  finaUy  settled  and  closed.'*  The  fiM 
edition  was  published  by  Saunders  &  Bcnning  in  1S41i 
Afterward,  Juhri  Kii-ton  Gilliat  gncceeded  Saunders  in  the  fir 
which  now  assumed  the  title  of  William  Bcuuing  A  Co., 
in  18-i4  puhlisliod  a  second  edition  of  the  work  revised 
the  autlmr.  In  1851,  William  Benning  was  adjudged  a  han 
rupt,  and  ftftcrward  liis  assignees  and  Gilliat  assigned  to  Steve 
&  Norton  the  contntct  wliich  liad  been  made  by  Saunders 
&  Benning  with  Forsyth.  At  the  same  time,  about  four 
hundred  copies  of  the  second  edition  of  Forsyth's  hook  were 
transferred  to  Stevens  &  Norton.  In  the  mean  time,  William 
Granger  Bcnuiu^  had  published  a  third  edition  of  the  work 
revised  by  Forsyth,  who  was  ignorant  of  the  transactions  by 
which  Stevens  &  Morton  claimed  to  have  acquired  tlieir 
rights.  The  latter  firm  now  sought  to  restrain  the  further 
publication  of  the  book  by  W.  G.  Benning,  and  also  appli 
for  an  account  of  profits. 

Both  ViceCliaiicellor  Wood,  before  whom  the  suit  was  first 
broujiht,  and  the  judges  on  appeal,  found  great  difficulty  in 
delenniiiing  the  precise  nature  of  the  contract  Itotween  Fursyth 
and  Saunders  &  Benning,  and  the  rights  of  the  original 
parties  under  it.'  They  agreed,  liowevcr,  that  it  was  not  an 
aA^Lgunient  of  the  copyright.  The  V ice-Chancellor  expressed 
the  opinion  that  the  Eirst  publishers  were  entitled,  and  were 
bound,  to  publisii  on  the  terms  of  the  agreement  as  ma 


% 


3  Vk-o-Olianucllor  Wood    reganled  ■omcthinK  more  thia  one  of  iim 

l)i«    voutract    oa   "u   »iH.-(jinl   kiiiil   of  a^cnuy."     4  Kay  £  J.  &63.     Lord  Jtf* 

agency,  utnlcr  wliicli  tlic  ativnts  wore  tiuv  lini^lit  Bruc«  tlioa^hl  thai  what' 

bound  10  Nolt.  anti  to  tnko  the  risk  of  ever    rigbu    reXed    in    tSnuoderi    & 

tji«r^  lii'in^    Tii>    {irafiiA    upon    thftin-  Benning,  by  rirtue  of    tlie  coDimn 

pelves. "     1  Kny  &  J.  17a.     But,  !h  (Iiq  witii  Forsylh,  C)i«y  acquire  "  by  way 

folliivrint:  elite  of  ReaJe  r:  Bentlpy,  the  of  jnint  adventure  with  liiin  or  of  part- 

viLtiiu  ju<]);i>.  ill  coneidoriiig  a  like  mn-  m>r«hi)i  with  htm."     d  He  G.,  M.  &  G. 

(nice,  remarked  that  tlic  drfcrxtniU  wna  2^^.      Lord  Juitive  Turner  expreawd 

more  Uian  a  nxi-TC.  ARent  of  iUc  plain-  the  Dptnian,  that,  if  tliere  waa  a 

trfT.     "  A  mere  ft(!t^'"C>"  he  Raid,  "  may  ncnhip,  it  wajt  "  iitX  in  tlio  oopyn 

Im>  paid,   iM  (hu  dffft'iidaiit  was  tu  bo  hvit   in   the   ciipies  prititvil   under 

paid,  hy  a  slmre  <jf  tito  proflta  :  but  a  huvnse   cOHtaiiieil    in    llie    ngreeai 

mere  agent  never  eiiiharks  in  the  ritk  In  that  ca»c,  the  court  hiu>  nottiing 

of  Uie  undertaking  ;  and  h«re  th«  de-  do  with  the  question  of  pHrtaen' 

fentlant  couk  u|>ou  (lUuKdf  the  whole  cxt-^pt  at  regard*  Ibe  unsold  copi 

expense  and  uak  of  brintjing  out  the  Ibid.  281. 
work.    ClearLy,  therefore,  the  com  is 
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editiuns  na  might  be  required  by  tlie  public,  and  tliai  during 
Uie  existence  of  tlic  contract  they  had  the  exclusive  right 
of  publication  and  of  sale;^  tliat  the  agreement  was  termina- 
ble hj  f&ilure  to  comply  with  it*  material  conditions;  and  Ihat 
after  it»  tcrniinatioa  the  author  would  not  be  at  liberty  to  pub- 
lish until  the  first  publisber  had  sold  llie  editions  printed 
under  the   agreement.^    It  waa,  however,  not  necessary  to 


'"In  tlio  conlrnct.  howoTer,  no 
Bwmiwn  is  DiHtte  ot  copyri|(ht,  which 
b  ■  riirht  no  well  known  and  defined 
lUI  I  ibould  «xp«tii.  tf  It  wu  iuten<le<l 
to  ptrt  wiih  it.  the  inlendoti  would 
btTa  tM-eo  clearly  exprp*»ril.  Ilnw- 
mr,  fucli  Mil  intfittioii  may  bo  in- 
land; ontl  if  is  argDeO  that  it  must 
wcwtirily  be  infETred  here,  Iwcauee 
Ur.  Fonyih  apreeil  that  Mmn.  Satiiv 
dm  &  iknniDR  (hould  "print,  re- 
pnnl.  rnl  publisli '  his  work  iiptin  cer- 
bin  condiUnnn,  of  wliidi  nnf>  wiin,  tliat, 
if  my  furllipr  itlirion  bIiouIiI  ive  tv- 
^itiml,  A>  MKiit  119  tkc  liret  ami  stibw*- 
^utBi  Hilions  were  •old  Mr.  Konyth 
*oali)  tnak*  ail  tho  iK'ceft«nry  altera- 
1>*M  and  ndiliiions  tht-ruiu,  ami  tlic 
TuWihpta  wnuid  (irint  nn<l  piibliah 
'■Ery  tiil)«eqti«nl  edition,  upon  ccrtaiii 
•TwiHwicoodilloiw  ;  and  tliey  wi-re  to 
M^B  liie  power  of  lelltn^,  by  saciioTi 
^^  ''i|;erwi«.,  an  copies  un-old  fivf 
7MT>  iJttT  tlie  date   of    pubti(»linn. 


power  of  pntiting,  repriniing,  and  piib- 
iUhiup  i».  in  (kct.  th<?  copyright. 
And.  no  doubt,  if  an  author^  in  uon- 
eideration  of  a  mm  of  money  paid  to 
him,  atcrecji  that  certain  persunn  shall 
liavo  tlic  itoict  piiH'vr  of  [irintinp,  re- 
prlntitiK.  and  publiihinii  u  ccrtiiin  work, 
fur  all  lime,  that  would  be  pftrtiii^;  with 
the  copynglit ;  but  if  the  nin'eetnent 
i»  thdt  the  puMiahcrs,  pi'rformini;  cer- 
tain conditions  on  their  part,  should, 
so  long  as  they  do  perform  suoli  condl- 
lioni,  have  the  ri^bt  of  printing  and 
pulilbbing  tlw  book,  Iliat  i«  ft  rcrj 
different  iigrcciuent.  The  legiciuiHle 
inference  from  this  contract  iji.  that,  ao 
long  as  the  pnbiisliers  duly  and  prop- 
erly (K-rform  llicir  duty  willi  n-fi'rtuco 
lo  all  that  tlicy  liare  i'lignifi'd  lo  do, 
Mr.  Forsyth  sliould  no:  be  at  lilieriy  la 
defeat  the  benefll  of  his  own  atjree- 
m^nt,  by  puMisliinp  a  now  edition  fas- 
foru  the  former  editions  are  sold  off. 


As    the    Viet'-Chancellor  observed    in 

^  cnnilitjons   in   fu»or  of  llie  pub-  Sweet   t:  Cnter.   II   Sim.  ."i7:i.  by  such 

Intieri  are,  tbat  lliey  were  tn  bnvo  tho  an  liinH-emt^nt,  allliouKb  iml  nn  aANiiin- 

**  conthil  of  the  niodtf  of   pritiiiiig  rncnl   of    tliu    (.oprrigbl.   the    atillior 

"*''  [<itl>li*hiiig,  taking  ail  the  ri»k  ;  would  Uicur  obLi^cacioni,  and  therefore 

■"il.  afiM-  deducting  the  charges  and  could  not  interfere  with  the  inieK*at 

"'"'I'M  incurred,  they  were  to  jrive  acciuired  by  tlie  publUlivrs  uodar  ll." 

Mr.  Ponyih   nnc-lialf  of   the   pr-.flts.  1  Kay  &  J.  178. 

""d  to  iccniint  Willi  biiti  in  a  tertain  ^  "The  question  wliicli  struck  me, 

liWneT.    TIk?  nn««t  Ihat  I  could  infer  and  on   which   I  dcsin-d   to   hear   llw 

"^i^  (liu  contrncl,  a%  l»  ibt  e<iuitable  defendant's  counsel,  was  whether,  com- 

«mrt  lb  bvor  of  Moosra.  Saunders   &  bining   the   ciauite   of    the   n^creemcnl 

wanli^t,  if  ilvey  were  now  befi^re  me,  whlcli  obligcti  the  pnhiisht^^rs  lo  incur 

nahl  he,  tliat.  during  its  subftisteiice,  all  the  expenses  of  jirittting  and   puti- 

'7  rerforming  all  the  conditions  on  lishing,  with  the  Inst  clause,  wlitch  pru- 

r  t.T  '''"^"  ^^^'  *■'"">'''  "o"''*  'iwt  be  ritlcfl  that,  in  caae  all  the  copies  of  any 

'  "'►en_v  lo  transfer  to  any  other  per-  edition  should  not  be  sold  off  wiililn 

"■«  ri|(bt  of  priming  and  publishing  fire  years  afier  the  time  ot  publica- 

!"  ^'^rk,  nor  himself  to  condm-t  tlie  tion,  tlii>y  might  »pll  lliem  by  auction 

„' ''**tionof  ll  through  otiwr  hands,  or  ulhernis^-,   the  result  was  uul   lluit 

^«a,-  it  is  argued  dial  the  aole  when  voce  &u  edition  ot  the  book  bad 


848 


TBB  LAW  OP  COPTBIOnT  AW  PLATBIOHT. 


decide  these  questions,  as  Die  original  parties  to  lite  aprecme 
were  not  lieforo  tlie  court.  Nor  waH  it  necensary  to  deterrai 
what  rightti  had  passed  to  the  assignees  in  bankruptcy.  B 
tlie  Viee-ChanceUor,  after  poiuting  out  the  circumstan 
under  whicli  tlio  urijriiial  publishera  miglit  have  t>een  enlill 
to  an  injunctiun,  ineidentally  rcniurtced,  tliat  ''■  it  would  he  vc 
possilile  for  the  assignees,  disposing  of  tlie  reroaiuing  copies  of 
this  work  as  part  of  the  bankrupt's  eSects>  as  they  nii;;lit 
properly  do  if  they  could  prove  clearly  that  no  disadvantage 
wouM  thereby  be  uccaHiunt-d  to  Mr.  Forsyth,  and  if  ihey  luade 
Bueh  sqIo  within  a  reasonable  time,  to  sustain  a  suit  for  an  in- 
junction  under  similar  circumstances."' 

The  judgment  was  that  the  coulrnct  in  controversy  was  iu 
the  nature  of  a  personal  engagement;  and  hence  that  tJie 
rights  and  olvli}»atioua  ci*eated  by  if,  whatever  they  were  in  the 
case  of  the  original  parties,  were  not  Irausfcrahle,  and  there- 
fore had  not  passed  to  the  plainliflTs.  Nor  waa  the  standing  of 
the  plaintilTs  the  same  as  that  of  the  nHnignces  in  iLinkruptcy 
throngit  wlium  they  claimed  Iu  liave  derived  their  interes 
The  injunction  was  accordingly  refused." 


b«en  |irinli.-(l,  am)  nil  Die  cxpvnH's  in- 
cuirei],  Cl)c  publishers  mif(M  have  n 
riglil  in  tluit  e'lition  cnm? wliAt  vimiUr 
to  that  rw;ognl7.e(l  in  t^wi-ec  r.  Caier, 
11  Sim.  672;  in  tliAt  thoy  might  con- 
tend, ttiat,  having  incurred  all  llu>  iia- 
bilitiea,  ami  hnving  pfrfiirnieil  tlicir 
duty  hy  (Kiinjc  cvrry  tiling  rwi-eitttry 
on  lln-ir  pari  tw  briny  lUv  hook  inio 
the  Dinrkel,  iliey  had  a  r)|;hl>  until 
lh«y  had  reaiixed  their  profit,  lo  pre- 
rent  llte  author  from  lnLoH«rin|i  with 
tliani  l>v  tiririKint;  into  llie  market  any 
thinft  wliiiJi  ni>|{)tl  dvteriorale  llit*  raliie 
of  what  ihvy  haul  on  hand;  itnd  thai, 
tliertfiire,  no  i)i:w  editimi  v(  the  iHiuk 
ahdulil  he  puMiahed  which  would  de- 
utray  the  rulue  of  the  former  one.  I 
■  till  Uiitik  Clml  Mcsiint,  8aiiiidL-re  & 
Bemiinic.  suiriK  uuiler  this  atnvernenl, 
and  6hi>win^  tlint  tliey  hati  prrfoniied 
their  pure  and  wi're  ready  lu  eoniinue 
to  du  au,  W'tuld  hv  entitled  to  prevent 
Mr.  Foriylh  from  diap'UBinjt  of  a  third 
edition  of  hU  w»rk  until  lliey  had  koI<I 
llto  jircciHliiig  edition."  1  ICay  &  J. 
170. 


1 


'  1  Kay  A  J.  177- 

'  "  The  prineipal  qtteation  then 
said  ViceChaiicellur  Wood,  "  whether 
thii  agreement  in  a  peraoital  ffnpag*- 
ment  or  not.  It  would  be  dilHcuU  for 
mo  10  «ajr,  Iliat,  in  a  contract  of  tliii 
kind,  the  author  ia  utterly  indifferent 
into  wlin.ie  lianila  tiia  iitlereki*  under 
audi  ait  enKiigip merit  are  to  W  intrutted. 
It  i»  nut  iiiefvly  a  quvatiun  of  liia  Ih- 
erary  ioleriala;  but  certain  publiibers 
undertaking  to  incur  the  expen««a  of 
bringiDK  out  the  work,  and  fixing  tli« 
priec,  the  author  ia  in  have  «  aliare  ta 
the  jirofila;  and  they  are  lo  dciHda 
what  Hhape  the  hook  U  to  cottte 
and  at  what  priev  it  !•  to  he  aold.  and 
are  to  »iei:ouiit  with  him.  1  nitiat  ta 
thill,  ill  my  op'micin.  these  arc  peci 
iarly  pergonal  conBideniliona;  and  l 
lliis  contract  hear*  the  impreM  of 
being  a  pervonal  contracl  in  all  t)»e*e 
reB|>ev-ta.  It  could  not  he  a  matter  of 
iiidifffreiice  to  Mr.  Forayth,  tliat  the 
iifoiyiK-e*  in  bnnkrupluy  of  Mr.  Ben- 
nil));  sliouh)  be  at  liberty  to  traniifer 
tJie  future  right  of  fixing  Iht  pricfl  of 
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TbiH  decision  was  alBrmed  on  apjKal ;  but  it  does  not  appear 
w  far  tlie  judges  agix^ed  witli  the  views  expressed  Uy  the 

Tice-Cliaiicollor  as  to  liie  respective  rights   of  the   original 

parties  to  the  agreement.'^ 


pi|w  antl  fubfequcnt  edtttoni,  luid  tiM 
Bigltt  to  caII  U|>i>n  liim  lo  fulfil  l)»  duty 
of  pr»[HiHM|r  a  n««*  eilittun.  nnd  tlie 
riak  wUk'lt  mill))!  tic  irtL-itired  In  can- 
^^uclinji  it,  Knt)  the  olti«r  b«>neflts  anO 
t»tlgittiwn*  vt  (tiv  n^n>«nM'ni,  to  any 
r4ti«5  might  iliiitk  pmpi-r  ;  pu«*ihly 
mie  mil  e»en  wrrj'iog  on  the 
of  n  Lo")upllvr,  as  iniKlit  ItMppvn 
!■  CMC  of  an  hImoIiiIc  mIo  to  tlie  t>e«l 
Udder.  Itcgsrdinft  tlie  ngrrenkent  m 
A  ctMitract  (i>r  tlt«  partluM-of  «  limiied 
riglil,  AccordinfC  lo  the  view  of  the 
Vice-Cltaii(-fltor  tif  F.nglnni)  in  Sweet 
*.  Cater,  II  Sim.  bl'i,  il  is  Btill  iiii|Hu- 
lihlt  thill  it  ihouli]  be  inJilTercni  to 
Mr.  Fomjrtli  that  it  »hoiiM  pns*  fntm 
•  revpct'lMhle  firm  ia  London  to  book- 
wUer*  re«t(liiig  in  a  renKrte  pnrt  of  the 
couQiry,  or  lu  i<thvr  |>or»unt  unahle  to 
falsi  the  en^niieineitta  enltred  tnto 
vith  him.  Tlw  conLrsct,  thereforp,  ii 
gDDe  wIiIl-Ii  iiirulvei  pervonal  contiikTa- 
io»;  Bill),  frnotetl  a%  it  l».  I  niiut 
ird  it  aa  a  Bpet-ial  kind  uf  agency, 
■tier  whicli  Ihif  a^cnli  wire  liounil  lo 
1.  ami  to  take  thv  ruk  of  [herr  living 
<  pn>6l«  upoa  thcmwlvei."  1  Kajr  A 
174. 

I  «lill  think."  continued  tlie  Vice- 
hanLH-llftr,  "  tliAt  Meun.  Saunilcra 
Benniiig,  suing  umler  (liU  agne- 
■rnl,  ami  viMiwing  that  Ihey  hail  per- 
trmetl  llirtr  part  am]  ntrv  iraily  to 
itiniie  to  do  k>,  woal>]  be  enlitletl  to 
prevent  Mr.  Fonyth  Trom  diiposing  of 
a  ihini  eilition  uf  hit  work  until  lltey 
luul  aokl  tl»«  procoiling  edition.  Hut 
Ibe  CAM  here  ia  a  very  dilTerent  one. 
.  U  not  neceaaary  for  me  evtn  to  ■■; 
lai  wanld  be  ib*  pofitlon  of  ihv  »• 
^nees  in  'bankrupcjr  in  this  case.  I 
llUik  it  would  he  very  pooAible  for  the 
iigiw«a,  di»po*inf[  iif  the  remaining 
Ifite*  of  tilts  work  as  [lart  of  ilie  hMnk- 
lpt'«  eflevta,  at  tl»ey  niiirhl  pniperly 
if  they  could  prove  civnrly  that  no 
IvauUga  would  thereby  he  occa- 


■lofled  to  Mr.  Fortytl),  and  IF  they 
made  tiucli  vale  williin  a  rciiBooAble 
time,  to  ■ustain  a  tuit  tVfr  an  injuitction 
under  alniilar  circumsiiini-e*.  The 
caw  here,  liowpver,  ia  different.  Mr. 
BenniiiR'a  asBi^tneea  and  Mr.  Gilliat 
linve  diapiMUil  of  thin  pn)[ierty  to  the 
prefon^  plHJnlilfs;  ami  tlu-y  now  aay 
llmt  ihe  ri^'lilfl  under  ISc  aip'eement 
have  been  transferreil  to  Iheni,  anil 
that  tliey  are.  therefore,  entitled  to 
prevent  Mr.  Fonyih  fhmi  tw-King  or 
di«[iii«inR  of  a  third  edition  uf  thii 
biHik.  If  that  be  the  L'orre*^!  view,  I 
niimt  hold  Ihat  ewry  ritflit  which 
Mp»sr«.  Snunilera  &  Ueniiiii|r  had  un- 
der the  acrpement  liaa  p«s»td  lo  the 
prevent  ptHrncifft,  and  that  tli^y  have 
a  rl)ilii  to  call  upon  Mr.  F>iniyih  to 
puhlt§h  A  new  eilition,  and  linve  been 
put  in  all  re*pe^-l«  in  (he  place  of 
Messm.  i^niiiideni  &  Ut-nning ;  and 
that  this  personal  agn>«uient,  hb  I  iiiu»t 
contider  it,  has  been  traimfrrred  to 
tliMc  plaintiffu,  with  wliuni  Mr.  Kor- 
■yth  has  rnlervd  into  na  contract.  In 
the  piirlictilar  c»ao  brfore  me.  It  that 
were  ao,  of  course  Mr.  Fonyilt  would 
be  in  ni  {{ood  hand*  an  he  was  Ifefure; 
bat  that  can  mnke  no  difference  in  the 
law  of  t)io  cnse.  The  as.^ii;ii<.*ri  wera 
not  bound  to  lake  can.'  to  whom  they 
wild  the  proi>crty.  tln-ir  only  rtuiy 
heinit  lo  iri't  the  he«i  price  ihey  oonld 
for  it ;  and  if  any  oilier  iienllemaQ  in 
a  remole  part  of  the  cnnniry,  ur  even 
re*iiling  abroad,  had  been  t)ie  pui^ 
cliA«er,  they  would  have  been  at  liberty 
to  [i«r1  with  it  to  him:  in  which  last 
caie  the  purchater  could  not  hav« 
loierrere<l  wtih  Mr.  Foniyih  in  bring- 
ing otit  a  new  e<)tiion."    Ihid.  ITS. 

>  A  De  O..  M.  &  Q.  ia.  Urd  J»- 
lii'p  Knight  Brui-e.  one  of  Hie  Jtidgea 
on  appeal,  while  •u»taintng  the  refuial 
of  the  V'ice-Chancelhjr  to  grant  an  in- 
junclloo,  anJ  believing  tlutt  the  dutiea 
impo»ed  by  tbe  contract  wer«  personal 
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Division  of  Profit*  on  Copies  Sold  above  Sp«cUled  Nnmber.— 
Publisher  Bankrupt  —  Author  claim*  aa  Partner  in  TTnaold  Btoct 
—  In  a  case  in  tho  Irish  Bankniplcy  Court  in  ltf48,  it  aji- 
poarcd  tliat  Curry  A  Co.  had  published  lliree  novels  by  Charkti 
Lever,  under  an  agreement  that  they  should  Iwar  the  expense 
of  publication,  and  pay  to  the  author  a  specifiod  sum  for  a  c€^. 
tain  number  of  copies,  and  should  divide  with  him  the  Mil 
profits  on  the  copies  sold  beyond  that  number.     While  a  hirs 

to  the  coulraciinft  partiet,  nnd  not 
capubli;  of  viciirioiu  piTformance, 
BMmi  to  Imvi;  bcvn  of  the  opinLon,  tliot 
certain  rLgliU  uniler  Uiv  conlract  might 
have  paHwd  to  tlie  plnintitrn.  lie  also 
liad  tlie  )iupre«iik>n  tliBt  ncit  uvtn  the 
originnl  publiahfrr*.  lutd  Ui«y  relaim-d 
thoir  riKhtH  And  poilUua  umk'r  the 
cuniniet,  truuli]  hare  b^D  entitled  to 
Uw  injiinutiuu  prayed  for  in  this  cam. 
lie  eaid  :  — 

"  Id  ac(»"iing,  aa  1  do,  to  Iho  pro- 
prk-ly  of  ihiicoutH!  takeu  hj  the  Vioe- 
CliuiK-ellor,  I  consider  it  as  iwriVwUy 
coii»i»lKiiC  with  thu  noiioii.  that  the 
piuluuCU  mny  liave  »ome  groond  of 
claim  under  the  agreement  of  De- 
cember, 1S40,  on  wliiifh  their  bill  it 
loiuided;  m>iy  te  cniiUed  to  Imve  an 
kccount  or  to  maincaiti  an  iiutiou  or 
acti-jfiit  ayaiuet  one  or  both  of  the  di*- 
femiaiils.  The  only  queaiiun,  I  re- 
peat, with  whJuli  we  arti  <lealing,  is  one 
of  granting  or  not  ifraiitiiig  an  inlor- 

lucuiury  hOunt-tioii ;  and  fw  thai  pur- 

1K)m;   it   "imal   be   observed   that   ancb 

intertril,  if  any,  in  tlie   copyrnjlit  of 

Mr.  Fontyth's  work  on  CuMiponilioii 

with  Crediioni,  aa  (he  other  pnrtieii  to 

the  agreement  ue(|uirud  under  it,  ttiey 

acquired,  1  aiipreheiid,  not  oxclusivety 

of  Mr.  Kontyili.  but  by  wi».v  of  Joint 

sdventur«  with  him.  or  of  iinrtLiurahip 

vritli  hini,  ill  re»pet.t  and  for  tlie  utijecla 

of  wliicli  he  und^TUiuk  the  fuUllitioia 

by  btm»eif  personally  of  certain  duties 

to  theiu,  and  itiey  undertook  ibe  fultU- 

ment  by  tlienwelves  personally  of  cef- 

taiu  dulien  to  hUii ;  nor  on  either  eide. 

without  the  consent  of  the  other,  could 

there  be   u   viearittus   perlorinaucc,   a 

performauce  by  deputy  or  by  assignee, 

of  the  duliev  thus    undertaken.     At 


lemt,  so  I  ondersuod  the  iiwtrut 
and  the  matter  ;  nor  do  I  aec  Oiat  tl 
dutien  were  on  either  side  of  such 
nature  aa  iliat  tlieir  pcrfomianc 
speciflcally  could  Itave  li^en  enfomd 
by  a  court  of  equity.  My  ItuprvMion. 
therefore,  it  that  had  Measrv.  Saanders 
&  BenniDg.  parties  to  the  ayr^emen! 
of  1*10,  retained  their  original  pusiliuu 
uhI  rtghu  under  it.  thvy  ouuld  not 
MieceBsfully  hare  aake«l  an  injunctian 
agoin»t  Mr,  Forsyth,  audi  as  that 
prayed  by  the  bill  before  tw. 

"  If  tlili    opinion    )a    correct,   lb* 
plaintiffii  elcwly  cannot  do  io;  but.  if 
incorrect.  It  doei  not  of  neccaaity  fol- 
low that  aueh  an  injunction  oofbt  to 
ho  granted   to   thoni-      For   in    tliem, 
however     trustworthy.    Mr.    Forsyth 
has  not  agreed  or  intended  to  plac* 
cnnfldeneo;    viUi  tliem.  however  >^k 
spectable,  he  has  not  consented  to  m^M 
Boei«te  Uiniwlf.     In  the  way  of  spccM^™ 
perfurnuuii^e,  there  mast  t>e  at  lean  as 
much  difficidty  between  him  and  then 
aa  between  him  and  the  other  partlei 
to  the  agreement  of  Ibli*.     1  do  not 
ti»»cTl  tluit  the  plaintiffs  have  not,  or 
that    iJicy   have,  been    wronged.     If 
wronged,  they  may  proceed  for  dam- 
A^ea  or  compensation,  or  an  scmoiil; 
but  any  such   injunction  as  thai  now 
sought  seems  to  me  pUinly  iniptistible. 
Tlio  appeal,  not  supporu-d  in  my  judg- 
ment by   Morris  e.   Colman.   IS   Vw. 
437,  or  LuDiley  e.  WaRner,  1  lie  U.. 
M.  i    G.  CKM  (aiae*  which  1  do  not 
question),  appears  to  me  opposed  by  a 
great  body  uf  binding  authority,  aa  w^ 
aa  by  principle,  and  one   of  coiirsa  10 
be  dismisaotl  with  cosU."    ti  l>g  O, M. 
to. 'HA. 
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XI  umber  of  printed  copies  remained  unsold,  Curry  became  bank- 

z-upt,  vben  Lever  claimed  to  be  entitled  as  partner  to  one-half 

c>f  the  unsold  stock,  and  to  have  a  special  lied  on  the  other  half, 

entitling  him  as  a  preferred   creditor  to  be  paid  in  fall   for 

-whatever  balance  might  be  due  him.     The  commissioner  held 

-fcliat,  if  Lever  was  a  partner  in  the  unsold  stock,  he  Was  a  mere 

dormant  and  secret  partner ;  and,  as  the  whole  of  the  stock  had 

l}«en  in  tlie  possession  and  disposition  of  the  bankrupt,  it  passed 

Ix)  the  creditors  under  the  Bankrupt  Act ; '  and  that,  for  the 

same  reason,  Lever  had  no  special  lien  on  it.    The  commis- 

uoner  said  that  the  question  as  to  whom  the  copyright  belonged 

wu  not  within  the  jurisdiction  of  the  court;  but  he  expressed 

the  opinion  that,  as  Curry  had  been  permitted  to  advertise 

himself  as  the  owner,  the  copyright  should  be  dealt  with  as  his 

property  in  bankruptcy.* 

Afreetnent  Indefinite  aa  to  Duration  and  Nnmber  of  Coplea.  — 
DfrUon  of  Profits.  —  FnbUsher  may  fix  Selling  Price.  —  Antlior 
WMj  Bod  Agreement  by  Proper  Notice.  —  The  contracts  made  by 
Charles  Reade  and  his  publisher,  Richard  Bentley,  which  came 
up  for  judicial  construction  in  the  two  suits  brought  by  the 
former  against  the  latter,  were  similar  to  that  discussed  in 
Sterens  0.  Benning  ;  except  that  in  the  agreements  of  Reade 
Md  Bentley  there  was  no  provision  binding  on  either  party  for 
l^e  publication  of  a  second  or  any  following  edition  of  the  books. 
^  the  first  contract,  made  in  1852,  it  was  agreed  that  Bentley 
^old  publish  at  his  own  expense  and  risk  Reade's  novel  Peg 
"offington ;  and  that,  after  certain  expenses  and  allowances 
'we  deducted,  the  profits  of  every  edition  printed  should  be 
^i^ded  equally  between  author  and  publisher.     In  1853,  a 
similar  agreement  was  made  by  the  same  parties  for  the  pub- 
lication of  Christie  Johnstone.     The  price  at  which  the  books 
'6re  to  be  sold  was  not  specified.     An  edition  of  five  hundred 
''^pies  of  Peg  Woffington  having  been  published  and  sold  at 
10».  6d.  a  copy,  Bentley,  against  the  protest  of  Reade,  pre- 
pared to  issue  an  edition  of  the  same  novel  at  3«.  Qd.  a  copy. 
The  latter  notified  the  former  not  to  publish,  served  a  written 

*  6  *  7  Wm.  IV.  c.  14,  •.  86.    Repealed  by  20  &  21  Vict.  c.  60,  8.  2 ;  bat 
•ee36ta6Vict.c.68,B.6. 

*  Imn  Carry,  12  It.  Eq.  882,  890. 
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notice  for  a  dissolution  of  Ihc  partnership,  if  anjr  eststed,  }*>< 
tweeu  tltcin,  and  applied   for  an  itijiiiictioii   to  rcRTrnin  tl 
piitilioatioii  oftlie  second  edition.     Vjce-Clianccllor  Wood  lieH 
tliat  under  the  agreement  the  publisher  was  the  proper  pet 
to  fix  the  price  ;  that  he  was  at  liliorty  to  continue  piilitishii 
successive  editions  until  lie  received  notice  to  end  the  agi 
ment;  and  that  such  notice,  to  he  operative,  niusl  Ims  gii 
before  any  ex|ienso   on  a  future  edition  lia<l   licen  incurre 
The  court,  therefore,  refused  to  interfere  with  the  sale  of 
second   edition,  for  which  the  publisher  Imd  made  disl>ui 
metits  Ifefure  receiving  from  Uie  author  notice  to  eud 
agree  ment. ^ 


i  Ren<le  .-.  nentley,  8  Kay  ft  J.  271. 
In  tlie  coiilmct  were  l)ie*e  words: 
"  Tht  l^ookn  Buld  to  be  nccuutKoil  f>>r 
at  tlie  traJe  sale  price,  rvckuniri]; 
twenty  fire  uopiea  an  iwcntjr-four,  un- 
lew  it  hf  tlirtu^lil  advliialile  lo  cliMpntc 
of  Aiij  c-o|)kii,  or  uf  ttio  rrmniiiJcr,  al 
a  lower  )>rit^v,  whiL'li  is  li-JX  to  tlie 
judgnient  ati'l  <)i«i-rpliun  of  (he  said 
KtcHanl  l)t>ntley.''  The  tneanini;  or 
tills  provwiiwi  wnn  l)ius  vxplnincl  by 
the  ViceT'lmtn-fUor;  "  There  bclnfr 
thia  ipcdHl  l-Ihum.  showinK  tliat  in  a 
particular  cnse  itie  (liiiiinuiioii  of  price 
ia  lu  lie  k-ft  til  die  discretion  of  tim 
publislit-r,  It  wns  argiiod  tlinl  llii*  in- 
ference is,  cliat  llic  pubtislier  lias  no 
sticli  dii>r]-i.-U>iif»,  except  in  llie  (uulii-u- 
lar  eii»u  Hrtc  mentioned.  It  is  qnile 
obrloua  timt  Uiis  clau»e  was  intro- 
duced with  no  such  view,  but  became 
Ur.  Dentley  is  to  bring  out  tlie  wiirk, 
anil,  til  l>riTi}iinK  it  out,  tie  is  to  fix  a 
curtain  prii-e  to  the  trade,  lie  is  nwAro 
tital  lliere  urf*  persnns  wlin  utc  in  tlio 
liiibil  (il  [iiirclLtiaiti^  uU  lliL'KC  worlft  fur 
reMk>.  'I  111: re  is  a  cerlnin  qiiMiitilj'  in 
the  tirsl  instuni'c  uJTercd  lu  die  trnile, 
aa  it  is  uiilled,  wlm  rvm]  in  llii'ir  ordera, 
each  buyer  fur  a  uirinin  quantity  of 
copies,  nnU  it  is  ll^o[l^bt  mil  to  the 
trade  at  a  prtov  which  is  fixed  upon 
each  edition.  Tlii-n  it  might  happen 
that  »rtnie  c;i:ipies  would  reaialn  uiikold. 
Mr.  neiitk-y  llritl  ttfireea  toai:c»tiiit  with 
the  author  fur  ii1l  ri>[iics  at  Ihc  imilc 
price ;  but  tlieo,  as  Uiat  lui^ht  be  rather 


too  hard  upon  lh«  piiMiaher.  who  Ian 
liad  all  the  expense- of  brindpng  out  tlie 
work,  il  is  am'eeil,  that,  if  any  copies 
remain  unsold,  be  is  lo  have  liberty  as 
rf(!nrds  ihiit  eOitlon,  to  di»p«>i»«  of  Uie 
iinsnh)  copies  at  a  lower  prteo.  Tliat 
is  the  obvious  incaniiig  of  Ibis  clause; 
and  it  lias  no  refcrenc«  to  tiie  general 
question  of  fixing  or  not  fixing  iha 
prtyo."    Ibid.  277. 

"  The  question  then  ari»e«,"  said 
(he  Viec-C'lmncellor,  "if  Ur.  Benilty 
was  to  publish  at  his  own  ri*k,  Khn 
wna  to  fix  the  price  of  ih«  work  !  TIte 
agr»eini-iit  it  vniirely  silent  utxin  this 
puint,  mid  it  is  left  lo  be  iiifi-rifd  fmin 
llie  tmtun>  of  tite  ritntrurt  lielnron  lIl^H 
parties.  I  am  ileoditJly  of  apinia^^| 
[hat  the  plaintiffs  view,  that  liti  wa»  to 
have  a  ruioe  in  Qxinft  the  price,  it  not 
ooneititrnt  with  itte  lermi  <tl'  the  agr 
ment.  I  think,  if  ho  iniendcd  loret 
such  a  power,  it  is  scarcoly  po«ait>le 
conoeite  that  he  should  liave  allowcdl 
term  so  im|iorliiiil  to  be  omitted  froH 
the  Bgrorinetit ;  and,  when  I  look  lo 
the  words  of  the  agreement,  I  lee  that 
Mr.  Iti^niley  ii  to  be  the  publisht.-r.  that 
he  is  to  benr  the  expense,  and  to  inalie 
all  pavnienia;  and  ennsiderlng  also 
Umt  il  is  the  business  of  the  publisher 
to  make  li)»  expenses  and  profita  bal- 
ance, that  he  is  ilic  person  to  whom 
the  author  haa  inlrusled  that  di-part- 
ment,  ihi-  publbher  ukinj;  tlie  whula 
elinrftv  and  risk,  and  the  wliok*  duty  of 
briiiging  out  the  work  as  he 
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Soon  after,  when  Bentlej-  bad  publiBlied  two  editions  of  Peg 
Woflingtnn  and  four  of  Christie  Jolinatone,  and  waa  intend- 
ing to  issue  a  new  edition  of  each  norel,  but  had  made  no 
outlay  for  that  purpose,  Rcade  again  served  on  him  notice  to 
eud  the  agreements  between  them,  and  applied  for  an  injunc* 
tioD  against  aucb  intended  publication.  Tlic  direct  Is^ue  now 
niaed  waii,  whether  Rcadc  bad  Itie  |>over  to  end  tlie  agreements, 
and  prevent  the  publisher  from  printing  an  edition  on  which 
no  exi)en«e  bad  \ievn  incurred.  Tice-Cliaiicellor  Wooil  was  of 
opinion,  that,  if  the  author  were  powerless  to  end  tlie  agreement, 
the  publisher  would  bo  at  liberty  to  issue  any  number  of  guo 
cecwire  editions,  and  at  the  same  time  prevent  the  author  from 
publishing  a  single  copy.  Mui-eover,  as  it  had  been  held  in 
llic  firat  suit  of  Roade  t>.  Bcntlej  that  the  pul)li8ber  was  the 
proper  person  to  fix  the  selling  price  of  the  book,  he  would 
hare,  by  parity  of  reasoning,  the  power  to  determine  the  time 
of  i&suing  a  new  edition.  Lie  might  thus  be  enabled  to  postpone 
iodeBnitely  the  publication  of  an  edition  for  which  there  might 
in  reality  be  a  demand.  In  this  case,  also,  the  author  would 
be  powerlesH  to  publish.  On  the  other  hand,  the  author  could 
not,  under  the  agreement,  compel  the  publisher  to  issue  more 
than  the  first  edition.  Such  "  a  construction,"  said  tlie  Viue- 
Cbanccllor,  *^  which  would  leave  the  author  fast  bound,  and  the 
pablishcr  entirely  free,  after  the  publication  of  one  edition,  is 
not  a  reasonable  construction  to  adopt  in  considering  the  effect 
of  an  agreement  of  this  character."  The  court  decided  that 
no  interest  in  the  copyright  had  been  transferred,  and  that 
the  agreement  created  no  **  more  than  a  joint  adventure,** 
terminable  by  the  author,  with  a  revocable  license  to  puljlisb. 
As  the  contract  provided  for  an  adjustment  of  accounts  when 
the  profits  of  each  edition  should  be  ascertained,  the  time  of 
making  such  adjustment  was  held  to  be  the  pro[H;r  time  fur 
ending  the  agreement.     The  injunction  waa,  therefore,  granted 


bwt  for  ihe  inlvTMt  of  l>oth  jwrtlei.  It 
■CMBP  to  br  niM'VMArily  JDciilciil  lo  t)ir 
dvty  which  he  hu  to  perform.  Ihal  hv 
•boiUd  Imtc  Ihe  right  ilio  of  <I«.-tvr 
mlnliif  tlw  price  it  which  the  work 
•ha«1i)  tw  tmniftht  out.  I  think  ihe 
eODitnicUon  uf  tlie  Agreement  i»  plain 
Mnagti  ftp  to  ihU  polot,  that  U>e  ie- 


fbndnnt,  the  puhlUher.  I*  to  fix  ilie 
pritT  tff  lh<r  work  ;  that  he  is  to  lOmnse 
Ihe  cnibi'llishmenia  onil  crcrj-  thing 
ciro  connvctc*]  with  its  pubULHtion; 
Ami  thit  lie  if  lo  do  this  for  all  edl- 
tions  whidi  ahould  be  brought  oot 
during  the  aabslatence  of  Ute  agne- 
menL"    i  Kajr  &  J.  27&. 
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to  restrain  tlie  pubticatiou  of  the  editions  on  wliich  no  cipcfis 
liod  been  incurred  by  tbe  publisher.^  i 

I  I{eRd«  D.  Benlley,  4  Kajt  i  J.  66Q.    not  extend  lo  hl>  executor*,  nr  lo  iK 


"  r^rd  JuBtlw  Turner,"  i«ld  Vloe- 
Cliaiu-ellor  Wood,  "lookeJ  upon  tlio 
agivemfiit  in  ^^tcve^M  r.  Bcnniuft,  in 
itie  (luiikilc  li^lit  vt  M  liecTiKO  wnd  a. 
partiieraliip ;  epenking,  lioweTpr,  less 
dociili-iUy  n*  tu  i(«  Iwitig  «  imrtiiLTiiliip. 
He  sAVs.  'Nt^xl,  if  ttierc  wbh  a  parttit^r- 
Bliip„  then,  it*  the  nitreement  doe«  nnl 
■(Tect  Uie  copyriglu,  the  ]>artrH'r»tiip 
WAi  not  in  (I)L'  copvriglit,  but  in  llt« 
copiei  printed  unElvr  the  Uc-enfe  con- 
tained in  tl>«  Kirreement '  (t5  lie  ti.,  M. 
A  G.  If^Il);  newin^  it,  tlicrefurc,  M  a 
licpriBv  fur  Hip  ]tiililirAti«iii  uf  lliv  u-rM'k, 
and  ll)pn  ii  joiiil  nilv«titun;  between 
titc  aitihor  nnil  pultlislier  in  the  cupies 
M>  to  be  ptibliilied.  If  tlmt  were  the 
effect  of  ttie  iigre^nient  in  the  pn-aent 
case,  llie  question  would  still  remain, 
wheUier  tlie  license  be  irrevocable. 

"  In  the  former  aiiit  bftvri>uii  tlkPcc 
parties.  S  Kay  &  J.  S7I,  the  plniitliff 
olaimed  a  ri^lit  to  prevent  tlie  pulilic»- 
tion  of  an  uilition  wiili  respect  to  wbicb 
iJte  defeiidimt  Imd  b^en  allowed  to 
ini'iir  varinus  expenses  bi-lVire  tlie 
pl»iHtifr  Imd  Taken  nay  alepii  to  deler- 
mine  Ibe  juiin  udrvntiire  beiwct-n 
them.  Ill  tlK'  pn>>eiit  vuit.  lib  daitn 
it  wbitlly  difterent.  ile  doft  not  at- 
tempt  itt  Interfere  wltb  the  publicaiion 
of  ail  etiilicin  wIiilOi  tlm  ilefeiidanl  lind 
eoniint'iiwii,  and  incurred  vKpenae  in 
prepsrliig  tor  publiL-ntion,  before  ho 
exerctsi^l  the  option  nt  ilclLTtniiiin^  the 
Afcreenienl.  Ilia  cUum  is  liuiited  to 
editioim  about  whlcb  no  mch  expense 
had  been  incurred  hj  tbe  defondaut; 
and  Ida  Argument  ia,  ilutt,  unli!«8  lie 
ba»  ft  rigliC  lo  determine  tlie  agree- 
ment na  lo  all  audi  editions,  tlic  conse- 
quence will  be,  tItM,  (luring  tbe  wliolo 
of  the  defendant's  life,  lie  niay  bo 
under  nn  obli^ntion  to  ibo  dvCeiidiint, 
while  thi'  tleletidiint  will  he  under  no 
reciprni.'ai  oblignlinn  to  bim.  It  i» 
true,  tint,  accordinjf  to  StevfliB  t. 
Benntnut.  a  licenitc  liko  tbe  present 
would,  I  apprebend.  be  restricted  to 
the  det'endant   personally',  and    would 


fUttire  partDer  or  a«*>gnee ;  but.  if  tU 
defendant's  eon«itriietion  be  correc^l| 
fvUiJwn  llwl  so  lon^f  aa  be  lives  andlj 
willing  to  continnv  puttlt»hi»g  fln 
editions  of  tbe  work,  bo  long,  acCotdf 
to  the  doctrine  in  bwect  v.  Cater,  im 
plaintilT  will  be  precluded  from  uscrt* 
ing  a  right  to  publiab  any  compeliae 
edition.  The  defendant  oould  cotnpd 
tbe  pbiintifT  to  at»tHin  (rooi  publishiii( 
a  single  cnpy  of  the  work,  ao  kng  M 
he  expressed  his  T«adineas  to  conuooe 
pidili»hiii^.  Bat  the  plaintiff  ba*  Bii 
r«ciproL-al  power.  Hu  eituld  nt-ttr 
compel  the  (lefvmlaiit  to  publish  nion- 
than  a  tinifW  edition  of  the  work.  His 
powers  arc  liinited  to  what  the  con- 
tract gives  blm;  and.  according  to  the 
ooutract,  when  tli«  defendant  haapub- 
liMlied  a  sinttle  edition  tbe  contract  va 
bin  part  is  fulHIU'il.  Tbal  ia  «  poMliofi 
of  considernble  hardship  for  an  author, 
and  one  which  ought  to  b?  dearly 
bImiwh,  upon  tlie  face  of  a  contract,  lo 
have  been  contemplated  by  tlie  ponies 
who  entered  into  it.  Beaides,  the 
plaititifr  might  lie  placed  in  a  pusinuti 
of  sliil  griNder  hardship,  tf  tlie  delrod- 
Riit's  cousiructiun  be  currect.  In  the 
former  sdU  between  tbe  puties.  m 
rtrferencc  to  this  agreetneoi,  I  tutld, 
that,  although  tlie  agreement  b  sUeot 
on  the  Bubject,  yet  inatmncli  aa  tbr 
defendant  was  lo  bear  the  riak  vt  tbe 
puhliciitiiiit,  he  WAS  the  pro])vr  person 
to  Ux  the  price;  ami,  by  parity  of 
reaaoning,  he  would  be  the  proper 
person  tu  Hz  tbe  lime  and  mode  of 
publication ;  and,  in  tlie  exvrei&e  of  ItU 
discretion  cm  that  subject,  it  inighi  well 
liuppcn  that  Lb«^  defeudaut,  itcling  per 
fectly  Luna  jide  and  upon  au  h 
conviction  that  circumslaiicvs 
unfariirnlilc  for  the  puhliiatioa 
furthiT  cdjiion,  wnuld  dechne  imli 
nitely  tn  publish,  but  wiilioul  rc«igniB| 
his  coiilr«{.-t.  The  author,  at  the  saine 
time,  might  be  of  a  contrary  opinion, 
and  yet  for  montlu  or  even  yean  he 
might  be  kept  in  auspense,  and  pn. 
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^groemmtxt  for  Firit  Bdition  of  Specified  Number,  and  Unlimited 

B«oond  Edition  u  caUed  for.  —  Pulle  v.  Derby  waa  a  coiUro- 


'««nte^)    from    pubtislimg   on   his  own 

•ceounl  until  hiti  publiihtr  mIihuIiI  W- 

of  opinion  tliat  Ute  tinw  liiul  cittne  lor 

the  ttrvlTal   of   Ibe  public   interest  in 

llic  vurk.     That  U  a  position  of  difii- 

CbIij  lull]  hardsbtp  lo  wbich  nii  BUtltor 

w^  nut   to   be  n'lluccd,   nnk-ss  the 

Conlract  if  cxprets  and  vicar  upon  tl)« 

nbJTCt. 

"(tn  ib«  otlM>r  liaod,  ft  wai  Terj* 
■bij  nT|;Ml  by  the  rlefendant'a  connsel, 
tUt,  if  the  plaintiff  lia«  the  tight  of 
tMRnttiiog  the agrti'moiiC,  bo  ia  buuixl 
It  ibuw  from  ttii>  (.tintnu;!  at  what 
pictte  time  that  riKhi  oimniencee.  If 
betu  Rtmt  Uh'  puhlit-'Htion  of  n  tlvird, 
bnutli,  or  flftli  edition,  the  Eiime  art;ti- 
MDt,  it  WM  laid,  muat  apply  1"  !'>£ 
Mccod;  and  if  tlic  phunlifT  (.--annnt  Hx 
Upm  toBip  jairticvilar  tiniv  al  tvhicli, 
■otdtdrng  to  tlic  cuntract.  his  riglit  » 
to  conimnice.  ihp  infcrence  miMt  be, 
U«lllia  a^re«nient  ia  only  delermina> 
Wbyi  jiiitit  rrsiiliiliitri  ut'  both  jwr' 
lu.  Al  TC{[ard»  n  m.-vuti<1  cdiiiun,  thi« 
vpmtnt  it  particularly  furcible,  al- 
Himifh  potftlbly  it  mifthl  apply  to 
V^Kf.  Ttw  publialier  may  urge  lliat 
I  k  liu  glren  the  boneflt  of  bin  talenln 
I  am)  pMJtiiin  aa  a  pubh«her;  that  be 
ui  invwiiii  hill  lapitnl,  aparinif  nt> 
"Itnse,  in  brin^injic  out  llie  firin  eilt- 
wMi.  in  Ibe  expectation  of  being  re- 
*"V«)  tlie  coit  of  the  lirst  by  the  aate 
■'theaccond  and  aubaequent  ediliona: 
"U  ■•  to  iHie  of  ttio  irorka  in  que«U<in 
"*  ^  evi'it  (^>ne  so  for  aa  to  have  it 
••"ftutvpe-l  wiilt  thai  view  ;  and  Ilial, 
lo  hold  ilit^  author  entitled  al  liia  itwii 
UittaotK  to  detonnitio  an  agreement 
Jj^  the  praaeot,  wlicn  Ibe  flrat  eilition 
I*  bew  publbhod,  would  be  to  enjiblp 
^"j  b/an  arbitrary  and  unrensoimble 
***"-*i*eor  IJrat  jwwer.  to  deprive  the 
pibllabMof  aU  his  protlu."    4  Kay  & 

^ht  ntutUtg  of  tiie  word  etlition 
**•  tliQt  cuiiairued  by  llie  VieMMmn- 

***'  ■  "  Tliia  cunaiikTatioii  makes  it 
r*[***"'y  to  inquire,  wlietber,  upon  the 
^**  «>'  Ibe  RgrccmeDU,  aiiy  dcBuite 


lime  can  be  rrattnnably  aatd  to  be 
pointed  out  for  the  tluU-rm  inn  lion  of 
the  joint  aiivtnturca  in  queviinti ;  or 
wliether  the  teraia  of  the  agree  ute  nta 
are  auch  aa  neceasanly  tn  hold  the 
pliiinlil!  boiini)  fur  an  hiiU-fliiile  seriea 
of  editionBi,  and  tlius  to  aubjeet  Ititn  to 
tlie  di»aOvaiiCAgea  to  which  I  hare 
referreJ.  Now.  on  carefully  n-ading 
tltroUKh  end)  agreement,  \l  apiwara  to 
me,  lliat.  »t  all  event*.  cerUiti  lU-Riiite 
times  are  iliBlinetly  pointed  out  lor  llie 
adjustment  of  Ibe  nrcouiit«.  and  that 
tbo«e  times  are  the  succeniive  jieriodt 
when  the  various  rvccipU  and  pay- 
ments on  account  of  the  auccefifltve  edi- 
liiiiift  Unvi*  been  aacertaiiied. 

"It  WHK  «iim1  that  the  court  niuai 
first  iiseerlaTn  the  meaning  of  the  ti^nn 
edition  ;  that  when  a  work  hnn  onee 
been  aterentyped.  the  term  edition  ia 
tio  longer  applicable;  that  when  a 
work  is  publislied  iti  what  are  vailed 
'  lbou*nnd>,'  twenty  lliimt»iini]  or  thirty 
UtousAnd  Ix'ing  virciihitcl,  eaoh  thoii- 
aand  could  not  properly  be  called  an 
edition.  Now,  I  apprehenil,  that,  not 
merely  in  point  of  etyinobig^',  but 
biiviiig  repnri]  to  what  aetuallr  takes 
plaee  in  the  publication  of  any  work, 
all  eilition  of  a  work  is  the  putting  of 
it  forlli  bi'lore  the  puhllL-,  and.  il'  thla 
be  done  In  biHches  at  stieee»i\'e 
perioda,  each  auecestire  batch  is  a  new 
edition ;  and  tlie  queation  wbellier  the 
individual  copies  luivo  been  printed  by 
nicana  of  movable  type  or  by  stereu* 
type,  does  not  m-era  to  me  to  I*  male- 
rial,  if  inovabJe  tyite  in  iixcil,  the 
type  having  l«en  broken  op,  tlie  new 
edition  is  prejiared  by  selling  up  tlie 
type  afreah,  printing  afresli,  adveriij* 
in^  alVefih.  and  repeating  all  the  other 
neCcBsiiry  sieps  tu  obtain  a  new  circu- 
lation  of  the  work.  In  that  ca^e.  the 
canieniplaled  break  between  the  two 
edilicin*  io  more  coiivpli'te,  bei'-auae, 
uiilil  Che  type  ia  again  i-et  (ip,  nothing 
Juriber  can  be  done.  RiU  T  npiiadiend 
it  makes  no  aubatantial  difTereiiee,  aa 
regards  the  meaning  of  the  term  edl- 
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versy  in  the  Circuit  Court  of  the  Uuited  States,  growing  out 
a  contract  for  ike  puUicution,  hy  the  defendants,  of  a  book 
whiuli  the  {ilaiiitiff  wtis  the  aullior.     The  agicciiient  waa  Iho^Bl 
the  dcfoudanta  should  have  "  the  exclusive  right  to  print  ani^ 
puhlJHh  an  edition  of  one  thousand  copies/'  at  their  own  ex::^ 
pcnse,  and  that  they  should  pay  to  tlie  plaintiff  lif^ecn  cent^n 
for  each  copy  sold.     It  was  further  agreed  "  that,  if  tlte  sait^ 
Derby  &  Co.  find  a  second  edition  called  for,  the  said  PuUe  ii^ 
to  revise  and  correct  a  copy  of  the  first  edition  ready  for  th3 
press,  wliich  the  said  Derby  &.  Co.  agree  to  have  stereotyped 
at  their  own  cost,  having  the  exclusive  use  and  control  of  the 
plates,  printing  as  many  copies  as  they  can  sell,  paying  to  said 
I'ultc  the  sum  cf  twenty  cents  for  each  and  every  copy  sold." 
The  copyright  was  entered  in  the  name  of  the  publishers,  and 
after  the  first  edition  of  one  thousand  copies  had  been  sold 
Btcreoty|ic  plates  were  prepared,  and  a  second  edition  of  fifteen 
hundred  copies,  revised  by  the  author,  was  printed.     Afterward 
the   defenilants  published   two  thousund    copies,  wliich   were 
represented  on  the  title-page  a^  the  third  edition.    The  plates 
were  then  traimferred  to  A.  S.  Barnes  &  Co.,  tiuder  a  contract 
to  publish,  and  account  to  the  defendants,  on  the  same  terms 
mentioned  in  the  agreement  Itctweeii  the  plaintifT  and  the  de- 
fendants.    The  complainant,  alleging  that  the  publication  of 


tion,  whelber  the  new  tlmuRUid  hiire 
Wt'n  printed  by  a  reseltinn  iif  iiiov- 
»1j1u  type,  or  Iiy  dtvw't.viir,  vr  wIiciIkt 
they  hare  been  prititeil  Rt  the  snme 
time  ffitli  the  former  thou*xiid,  or  aul>- 
■cquently.  A  new  odiilon  U  publiahod 
whenever,  hiiviiiK  in  hi»  sloreliouse  a 
oerlaiii  iiuiiilwr  of  (Mipitt,  tJie  imhlihiicr 
iHiK-»  a  \Tva\i  batch  of  thunt  lo  tJic 
pulilic-  Thit,  iicconlUig  to  tlio  prac- 
tlce  of  the  trade,  li  done,  aa  is  well 
known,  periodically.  And  if,  alter  prim- 
ing twenly  thouannd  cnpie«,  a  publiilier 
should  think  ic  expeilient.  for  Uie  |iur- 
poK  of  keeping  up  the  price  of  the 
work,  to  usoe  them  in  hatches  of  a 
tbotuand  at  a  time,  kn-jjini;  ttir  rest 
ondor  lock  mid  key.  i-at.-h  Hiiixt-RKivo 
isfiU'  nould  he  a  new  edition  in  avcry 
■ense  of  the  word.  Tlie  perstiiB  who 
ftinicd  thii  agreement  appear  to  hare 
luitl&ntood  the  word    in    tbii    sense. 


The  afn^enicnl  provides  tliat,  'after 
deducting  from  the  priMliKx*  of  ihccalr 
the  chariiea  for  printinic,  paper,  adver- 
Uiing,  enibellijthments  Iif  any),  and 
other  iDcidi^ntal  expen»ea,  iiut  profiia 
remaininR  of  erery  tdition  Uiat  aliall 
be  primed  of  the  work'  bhall  be  di< 
Tided  as  spvciOed,  It  uses  the  wi>rd 
edition  lo  detignate  thai  periodical 
issue  which  is  capable  of  betny  ouda 
the  subject  of  a  separate  account  of 
proftl  attd  lijai. 

"  8uuh,  tliei).  I>eini;  the  meaaing 
th«  word  edition,  the  antrecinent 
rides,  tltat,  so  «ix>n  a*  nJI  the  char 
and  expenses,  and  all  tlw  receipts 
respect  (if  each  edition,  ultall  have 
been  aitcerlainvd,  ilie  acmuuta  shall  be 
taken,  and  the  pmAta  divided.  Thai 
ia  Itie  period  dislinoily  pu'tnlcd  out  by- 
tiie  agreement  for  the  adjustment  of 
the  BCCDUota."    4  Kay  &  J.  6<kl. 
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c  third  edition  was  in  violation  of  iiis  rights,  applied  for  an 

injunction  against  the  sale  of  (hat  edition.     The  di^feiidunts 

l|£led  a  cross-hill,  alleging  that  tlic  {.'0[iyriglit  was  in  Ihcm,  and 

^>raying  that  the  complainant  be  enjoined  from  puijiigliing  the 

book,  ns  he  was  almut  to  do. 
^      There  vas  no  controvei'sy  i-espccting  that  |>art  of  the  agi-ec- 
■  tnent  vhich  gave  to  the  defendants  the  exclusive  right  to  piili- 
Visli  and  sell  the  first  edition  of  one  tlH>uKun(l  copies.     The 

I  questions  brought  before  tlic  court  i-ctatcd  to  the  second  elansa 
of  the  contract,  which  pronded  for  the  publication  of  a  second 
edition  of  the  work.  The  difficulty  in  determining  tlic  true 
eBect  and  meaning  of  this  provision  grev  out  of  the  fact  that 

Pllie  imralicr  of  copies  of  wliich  the  edition  shotdd  consist  was 
not  specified ;  the  publishers  being  autliorizcd  to  {>repare 
Werectype  plates,  and  to  print  "as  many  copies  as  they  can 
•ell."  Tlie  court  held  that  it  had  no  jurisdiction,  and  im  this 
H  ^und  refused  to  grant  an  injunction.  But  Mr.  Justice  Mc- 
f  Lmiu  construed  (he  contract  to  the  effect,  that  the  defendants 
had  acquired  the  right  to  publish  as  many  copies  of  the  second 

I  edition  as  they  could  sell ;  that  the  second  edition  cotdd  not  be 
limited  •'  to  the  nnmlwr  of  copies  that  may  be  struck  off  at  one 
iiDfffCNiiou ; '*  that  "the  defendants  were  not  to  l»e  limited  to 
tlifi  ('iililication  of  the  aecoinl  cdiliou,  if  they  could  sell  more 
tiiaii  ha|t|>eued  to  be  pubri»licd  on  that  occasion;"  and  that 
^'ttio  mere  fact  of  inserting  in  the  title-page  in  the  third  iun- 
preasioi),  the  ^  third  editinn,'  canmit  cut  off  the  defendants  from 
'^ right  expressly  given  in  tlic  agreement.'*' 


'  5  Mct-ettn,  S28.    Aft»r  r»forrinR 

■?'!>•   arviiniMAiicv   that    tlie    enpy- 

^V  *iili  Uie  pMHiijroftlile  oanrtion  nf 

^  •Qtltqf.  liaH  I'Wn  i-nk-ml   in   ihf 

?*''**•  o(  tlie  defendant*,  Mr.  Jmlke 

^'-^mn  Mid:    "Kow.  ihU  fact  po«< 

J     **Klf  10  flitow  that  the  contract  wat 

'^n*l^1    III     (iperatL-    is    Inn^    as    tl>^ 

'^"•lanf*.    in    llit-     IniiicnaRe    i»f    tlie 

^^^^iiieni.  cdtild  *  w  11  the  cnpff*  irf  tlip 

"'*  *    If  iiich   wen-  not  the  iinilcr- 

•••txHagof  tlw  panics,  it  la  reawinalile 

^'*>TNIom  ttial  there  wnuld  Wve  tM^a 

'^•tilMiiin   to    the   exprcw  of   l?ii(i 

il^^'   '"»  the   cdDtnKrt.      The  OMinwl 

^    **»  voraptainknt  conleod   that  a 


restriction  dovi  appear  upon  the  face 
flf  tlio  nttrcemi'tit.  Anil  ihU  is  fmiu'l, 
it  ia  itnid,  in  the  pnivinioni  nioilv  for 
thi-  piiblientiiiii  iif  fhv  am  und  second 
cdiiiuns.  The  IJnt  vtlilion  waa  lim- 
ited to  (ine  tliioiJMn<l  cnpieo.  Aixl, 
■hould  ■  •fcnixl  edition  W  oalli-d  for, 
pUrea  ivete  to  ho  providnl  by  the  de- 
remlnnts,  and  lliey  were  sulUarjztt]  to 
'  print  aa  many  i.-npiea  at  they  csn 
M'll.'  ItiM's  Ihia  limit  tlie  aecund  edi- 
tion lo  the  number  of  vopie*  that  mny 
lie  fttniik  ntTfttoneimprivaiun  '  Such 
a  iiiippo*ition  ia  citnlrvry  to  the  worila 
of  the  a|:reomcnt.  The  adranlHge  of 
atereotype  plalea  to  th«  puUishen  la 
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If  by  this  l&ngiiage  it  waa  meant  that  the  pnblifihers 
eiititlfU  to  print  as  many  copies  of  the  second  edition  as  «ni' 
be  sold,  and  that  the  size  of  Uiat  edition  was  not  neceiisari^ 
determined  by  the  number  of  copies  that  were  stnicic  off  at 
first  priutiiii;,  the  ruling  ia  douhllesa  correct.  But  if  the  me 
iu^  intended  to  be  expressed  by  the  court  was  that  the  defen 
anta  were  empowered  to  publish  what  might  properly 
conitidered  a  third  edition,  the  soundness  of  the  constrncti 
may  well  be  quefttioned.  The  contract  cannot  riglitly  be  con*- 
strued  an  an  atu^ignment  of  the  copyright.  It  gave  the  publisli- 
era  the  right  to  publiiih  a  second  edition  of  unlimited  size ;  hut 
they  had  no  authority  to  itwue  a  third  edition.  The  dividing 
line  bflween  two  editions  is  often  uncertain  and   of  difTiculi 


to  enable  tliem  to  strike  ofT  niMllion*! 
copiiM  vriliiuut  ili^lny,  mid  vritti  littlu 
li)ur(ui«e  of  **Ki»L-iiiit>.  as  tliry  slmll  he 
cnlk-il  t'wr.  This  is  known  la  all  pub- 
lUliers  ami  authnrt,  and  this  wa*  pro- 
Tidc'l  fifr  in  tlic  agrMmeDi;-  The  (1^ 
f<)tw1fint«  were  autIiorize<l  to  'print  or 
niatiy  i:n{iie>>  lui  tliey  ran  sell.'  Xow, 
bow  mn  tla-v  to  ascpriAio  the  nuraber 
of  copies  tliey  can  fell,  until  t\K  Mock 
on  hand  slrnll  W  oxhamxni,  or  m^nrly 
exhitiiiivd,  and  a  (iL-miinJ  is  mnde  for 
nioro  t  Tltoy  are  no  nuire  utile  to  )i»- 
ccrtiiin  tliia  impnrtaMl  (nvt  mi  lliv  pub- 
liuatiiin  of  tlic  »eound  eililiun  lliao  on 
l)>i-  pulilicntiuii  uf  tlic  lint  viie.  Tlio 
f  uct  Clin  only  be  known  in  the  propren* 
<if  the  Eiile,  and  thia  tihoirfl  that  tlio 
dpf<'ii(lAnl#  were  not  to  b«  limited  to 
the  piiiiliCKtion  of  the  second  edilion,  if 
tltey  cuuJd  m>I1  more-  than  happened  Ui 
be  piiblialioil  rin  ttiiiC  nccaHUiri.  And  tt 
nlM)  aligiwit  tiie  propneij'  of  preparing 
t1ie  stcrc'itypc  pbiU'9. 

"  The  contract  aeecni  to  lie  iuscepti- 
blo  of  no  oihpr  intprprcTatiftn.  The 
wonls  itiilliorizLTig  tlic  dcfvtiJnnts  to 
print  BA  niHiiy  copies  nii  Oiey  can  lell 
mmt  b«  stricken  out  of  tlie  contract,  to 
gIvB  to  )t  a  dlH'ereni  consTrticiion. 
Kffect  raiwt  be  piven  to  every  part  of 
tho  ('(iiilrart,  if  one  part  iic-  iii>t  repiig- 
nant  t<i  nmittier.  There  in  no  repiiR- 
niuicy  in  any  part  uf  llie  cnntni(.'l.  lo 
tli«  abore  proftsioa.     Uu  Uie  coatrary. 
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it  haminniten  with  ererr  part  of  the 
«(nwmeiH.  «nd  especially  with  tlieafU 
of  the  iMirties  in  having  the  copyright 
vested  in  the  defendants,  and  with  the 
preparation  of  the  pbites-  Ilatot.  it  ii 
bellevetl,  ara  rarely  U  ever  used  when 
only  one  edition  or  imprvaflon  of  i 
work  U  contemplated ;  tliey  are  now 
uitifurmly  lued  when  a  continued  and 
an  increasing  demand  ia  auticipaled. 

"To  this  view  it  i*  objected  tbni 
there  ia  no  proTition  in  the  ain'eenient 
f{>r  the  third  edition.  Ther«  is  only  a 
prortsion  tliat  the  defendants  may  print 
as  many  copies  na  tliey  can  aell ;  and 
lliu  iiK*re  fact  iif  umTling  ia  the  lille- 
paitc  iu  the  third  impresaioii,  the  'thii 
edition,' cannot  CDt  off  the  defend 
f^om  the  riitbt  exi>re«tly  given  In 
Agreement.  In  a  Conrt  of  Cliam^e' 
the  8ub«tance  of  a  thin):  is  mure 
gurded  tluin  the  furiti.  Whether 
defcndiint  stated  in  the  title-page 
thin)  impression,  or  t)»e  third  edlii 
ii  imniaterinl.  The  only  objectkm 
pere«tvoiI  In  the  lille-pagc  is,  tttal  the 
third  edition  puquirls  to  have  been 
revised  and  corretUHl  by  the  author. 
ThIi  applies  to  the  second  ediltou.  aad 
not  to  the  third.  But  it  is  supposfrd  to 
have  been  an  inadvertence  in  oopyini; 
the  titlepftKC  of  thetecotui  edition.  It 
is  clear  Ihin  could  not  have  been 
eened  with  n  view  to  tnjare  tli 
plainant."    6  UcLeaa,  SS8. 
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trminalion.  The  word  editiuii  in  iiideltnite  aud  variable  in 
meaning.  It  may  be  usctl  in  ditfcrcnt  sonscs,  by  dlfTorent 
persons,  at  different  times  and  in  different  places.  The  mean* 
tog  to  be  ascertained  is  thul  in  winch  it  was  understood  bjr 
the  parties  who  uitcd  it.  Whether  the  two  thousand  copies 
complained  of  in  Pulte  v.  Derby  wore  in  reality  a  part  of 
the  second,  or  constituted  a  third,  edition  was  a  question 
of  fact,  to  be  determined  by  the  attendant  circumstances. 
VVbctlior  they  were  one  or  the  other  in  the  moaning  uf  the 
ptrtieB  to  the  agreement  was  a  (|ue.stion  depending;  on  the 
KDse  in  which  the  word  edition  liad  been  understond  and  uifcd 
by  them.  If.  in  the  meaning  of  the  parties  whci]  the  a)2:roe- 
ment  was  made,  such  additional  copies  were  profwrly  a  part  of 
the  second  edition,  the  publiflliers  were  within  tlie  autlmrlty  of 
the  contract :  but,  if  they  could  fairly  be  eonsidoi-cd  to  bo 
a  new  edition,  their  publication  was  in  violation  of  tlte  author^s 
rights.* 


^  Thechief  (liffivaltj  indetermitimg 
the  riftliU  of  t)M*  |»ir(ivt  im>U>r  tlio  *>-c- 
onil  |Hin  of  Uk  coqUavI  lay  in  (IvflniiiK 
tbclimluof  thtt««otiJe*lition.  It  hu 
dMr  tbat  ibe  auihur  hail  given  no  ku- 
itmritv  to  puIiUih  wh«l  cnulil  pro|)orly 
lie  uiiilvrauiml  to  Ix  u  lliinl  cnUiiiin. 
ilu*iiiic  t.'X(>n<Mly  liiuiiifil  Die  first  Hi- 
tlon  to  004  thouuiid  vopU-a.  Iiv  ■gn-vd 
ttAt,  if  I  »«cond  edition  elioulil  be  cilktt 
for,  the  publiihcn  thould  publiih  iliat 
*l«o .  ftfid.  «B  it  waa  DOI  rcireae^n  liow 
many  oipic^  of  Ihal  cititioii  il  would 
be  Mrll  Id  pul>lialt,  t)ic  iiuinlitT  was  ikiI 
»|wcille<l.  but  wu  left  to  he  delerRiiiic-d 
by  tli«  public  ilcnund.  Tlie  wnnU 
tJuit  ibe  publisher!  thould  print  "  lu 
timny  cnpiM  u  Ibe>~  can  »eU."  on  which 
so  iDQch  lUTtM*  WM  laid  by  tlie  toun, 
apliliftd  exclusiirel/  to  the  (Wi-ond  cdi- 
tiuu,  and  ha>l  no  other  force  ihau  to 
BeKailvv  the  infi-reii<:v  that  tiii^ht  have 
be«u  drawn  if  I'xpreu  wonls  had  nut 
bcea  Used,  that  iho  second  edition  waa 
ta  be  of  thtf  tanu-  tUf  m  the  first :  vix., 
one  ttMiumnd  t'opk's.  A*  llie  ntimhor 
of  n>(iie«  tif  wliiiHi  llie  accuoil  vdiliun 
•buuld  coD»i»t  was  not  ex|>rvN»l)- 
[iitnltsd,  tbv  publiahcrt,  vxwpt  lor  the 
ImpDed    UmilatloQ   juit   ralttned  to, 


would  haTe  been  fully  entUlod.  eren 
if  tlio  words  aboTe  quolvd  bad  bven 
omitted,  to  publiih  m  many  copin  of 
thfi  second  edition  aa  they  could  sell ; 
and  thi>  Lnft«rtion  of  iheitc*  words  did 
not  pnlarge  that  right,  or  cstond  it  be- 
ymid  ihci  seeond  edition.  For  tho  sec- 
ond L'ditioD,  thtf  publishers  flral  priiir«d 
fifteen  hundred  copk'S.  They  iflcr- 
ward  issued  two  thousand  copies,  with 
the  Imprint  "  third  edition  "  on  the 
Utle-[Mi^e.  The  fact  that  the  two 
thousand  copies,  thu#  printed  M-pa- 
Dttely  and  distiiietly  IVoni  the  fil^eeii 
hundrtd,  were  n,'prewiile<l  by  the  pub- 
lishers to  bo  the  lliinl  edltinn.  wns  a 
most  significant  circumstance  it)  deter* 
wining  whether,  in  the  meaning  of  the 
■greentenl,  they  were  a  thini  eililion 
or  n  part  of  the  seeoml 

Mr.  Justice  McLean  ailnclied  mucti 
importance  to  tlw  fact  that  stereotype 
plates  had  been  prepArv<I  for  the  aemnd 
edition.  In  Kcade  v.  Benilei,  Vice- 
Cltanceltor  Wood  expresnxl  the  opiniao 
tlial  It  was  imniaieriitl,  In  di'leniiiiting 
tli4>  limits  of  an  e<tilii>n,  whether  the 
copies  had  been  printed  from  stereo- 
type plates  w  ordiDary  typet.  See 
antt,  p.  865,  DOt«. 
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The  cross-bill  raised  tlio  important  question,  wlietber 
defendanta  had  acquired  the  right,  not  only  of  publishing  the 
work  tltcmsclvets,  but  also  of  preventing  the  author,  or  aiifi 
person  claiming  nnder  him,  from  issuing  an  edition  while  thef, 
were  the  authorized  publiHhera.     On  this  point  the  court  es.4 
pressed  the  opinion,  that,  as  the  copyright  bad  l>ceu  entered  ii 
the  name  of  the  defendants,  the  legal  title  was  in  tbeoi,  bu 
only  far  the  purposes  of  the  agreement;  that  they  had  the  ei 
elusive  riglit  to  publish  on  the  conditions  of  the  cuiitruct,  bt 
were  not  empowered  to  transfer  the  copyright,  nor  to  publii! 
except  on   the  terms  agi'eed  on ;   and    that  the   author   wt 
not   entitled   to   publiah   the   work  in  disrt^gard  of  the  coi 
traot.^     As  the   agreement   was  for  the   publication   of  tw< 
editions,  the  defendants  rights  were  restricted  to  those  two 
editions,  and  hence  they  would  cease  when  the  second  edttiooa 
should  bo  sold.  ^ 

Agreement  for  U»e  of  Matter  lu  Specified  CcUtiona.  - —  In  Law- 
rence v.   Dana,^  it  appeared   tliaL  the  complainant,  William 
Beach  Lawrence,  at  the  request  of  Mrs.  Wlieaton,  widow  of 
Henry  Wheaton,had  jirepared  two  annotated  editions  of  Wheat- 
on's  Klementft  of  International  Law;  of  which  one  was  iesucd 
in  18or>,  and  the  other  in  l{?t>8.    Both  wciti  published  by  Little, 
Brown,  &  Co.,  of  Boston;  and  tlic  copyright  in  each  was  entered 
in  tlie  name  of  Mrs.  Wheaton.     The  complainant  prepared  the 
notes,  without  asking  or  receiving  pay  for  hm  services.    He  al^_ 
leged  that  it  had  been  understood  and  agreed  between  Mrddf 
Wheaton  and  himself  that  she  should  l«)  entitled  to  the  use,  in 
those  two  editions,  of  the  matter  prepared  by  him ;  hut  that, 
Bubjecl  to  this  use,  the  pro|)erty  in  such  matter  should  be  his, 
and  that  slie  should  Itold  in  trust  for  him  the  copynght«  taken 
out  in  her  name.    The  agreement  for  the  publication  of  the 
first  of  the  two  editions  was  oral.     Cojiceruiug  the  secotid__ 
edition,  Mrs.  Wheaton  agreed  in  writing  '^  to  make  no  use 
Mr.  Ijawrence's  notes  in  a  new  editioti.  without  liis  written  cou' 
sent,"  and  to  give  to  him  "  tiie  right  l*>  make  any  use  he  wishes^ 
to  of  his  own  notes."     On  this  agreement  the  complainaijH 
based  his  suit'    After  these  two  editions  had  been  sold,  Mrs. 


>  t>  McLean,  835.         >  2  Am.  L.  T.  R.  i*.  s.  402.         •  See  Ibid.  40& 
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[Whoaton  employed  the  defendant  to  prepare  anotlier  annotated 

[•dition,  which  wos  also  published  by  Little^  Browu,  &  Co.    The 

oomplainant  alleged  that  Ihifl  edition  contained  matter  copied 

from  his  notca  in  tlie  two  preceding  edLtioiis,  and  licnco  in- 

[fringed   his  copyright  therein.     The  court  held  that   Mrs. 

TVIiealon  bad  acquired  the  right  to  use  Lawrence's  iiolea  in 

,tbe  two  editions  as  agreed,  but  not  otherwise;  that  the  legal 

Itle  to  the  copyright  was  in  her;  that  the  copyright  was  the 

poperty  of  Lawrence,  in  whom  vested  the  equitable  title  wliich 

itiltcd  him  to  maintain  his  suit  in  equity ;  that  UBither  Mrs. 

'licatou  nor  any  one  claiming  under  her  had  a  right  to  use 

ivrenoe's  notcA,  without  hie  consent,  in  any  publication  other 

tan  the  two  editions  agreed  on.^ 


>  "Tli^left*!  tiil«Io  Uirco|>>-rigl)U," 
Mr.  Jiwlk>«  CttlTattl.  "  U  in  Mra. 
healon  or  her  lefcal  rvpreKittativt^; 
am)  tlic  vnmplaininli-lnimi,  in  tlie  first 
place,  ihitl  t)iv  same  1»  held  in  tniit  for 
bim  u  tJie  vqultabl*  owner  of  the  notes 
b;  virtue  of  the  oniriaiil  arranKemeiit 
wader  *hieh  the  satne  were  prejiarnl. 
Svooodly,  the  CRHnplBimtiit  clainiK  ttiat 
the  Degatire  u  well  ■■  the  afflmiative 
prami»e  contaiiKd  in  the  agreement  in 
ngwd  to  the  DM  of  the  noifa  wiu 
biwlinK  apoQ  Mrs.  Wheaton  ;  anil  tlMt 
■re  oIili|{al<ir;  u|Hin  lier  legal 
>re«cnuilivc.  nn*)  nil  other*  having 
of  the  exiateocc  of  ttuae  cove- 
la. 

"  Two  princip&l  oLjiKrtfont  kre  taken 
the  rtspocMlenu  to  the  eUito  of  ihe 
mplAJnanl   that  he  is  the  equitahle 
nvr  (if  the  nolea  nniler  the  uri^inul 
■rrangi'iiiciil-      Fint.  th«v  iltoy   thai 
tbc  proofi  ID  the  cite  wamot  a»v  such 
IntJing.  eipecially  a*  the  theory  ia  lie- 
lied  ill  tht-  an*ner.     Secoml,  they  con- 
lend  thui  Mr*.  Wbeaion,  If  luch  wa« 
ttw  a^rvemeot,  could  not  lepilly  cnpy. 
tfght  Llie  notef  :  «•  it  would  show  tlmt 
lie  waa  but  a  mere  licensee,  and  thnt 
oapjrhKhta  in  Uiat  utAie  of  the  caie 
NiuM  be  void  on  tliat  amnint. 
"  Kir»i,  cT'ncliwivrprwif  l(i«linw  wlwt 
u  the  original  nnilentanding  between 
r  piniet  i»  found  in  ihe  ciirrc^piind- 
lov  upun  the  aabjet-t.     L'naKkMl  by 
in/  one,  the  complaiiuDt  prepared  Ibe 


noti'i,  but  wiih  tho  exiirew  urider- 
Manding  iHnt  lie  would  dti  no  without 
any  ehBrge,  and  that  tiie  iiroiierty  of 
the  Mme,  ro  far  as  reipecled  llie  new 
eiUlion.  tliould  vest  in  the  proprietor 
of  the  book,  and  that  she  should  take 
out  the  copyrijttit  antt  remain,  aa  she 
waK,  llie  aolr-  and  cxolujiive  owner  nf 
the  entire  book.  Liberal,  however,  as 
the  ajToement  was  toward  Ihe  proprie- 
lor  of  the  bonk,  yot  it  did  not  include 
any  thing  eJcoepI  llial  edition ;  and 
when  the  second  unntiiatc<)  ediliun  waa 
prcparvd  under  a  liniitar  arrantK^ment, 
aa  votHretlcd  by  both  partiet.  the  agtve- 
ment  was  not  extended  beyoud  that 
poblicalinn.  Conflrmaiion  of  those 
prtipofitioiiB  is  ucnecessary,  as  ibej 
are  not  controverieil  by  the  rvApond- 
enra.  They  deny  thai  il  waa  agreed 
Ituiwt-vn  the  [karties  tluu  the  nnlea 
hIhiuIi)  evtfr  anerward  Itecouie  llie 
proijorty  of  the  complainant :  but  they 
do  nol  allege  nor  offer  any  proof  tend- 
ing  to  fliDw  that  his  agreement  with 
Mr*.  Wlieaton  extended  bfyotid  ihe 
annotated  editions.  Tested  by  theee 
indubitable  facts,  tite  ri|ihu  of  lli«  par- 
ties are  i>laln,  and  easy  tu  be  under- 
stood. Aa  the  proprietor  of  the  book. 
Mr».  Wheaton,  by  virtue  of  that  ar- 
raiiKenu-nt,  1ie<--anit>  the  absuluto  owner 
of  Ihe  notes  as  tlii-y  were  ]tre[MreiI.  so 
flir  as  retpecti  tlie  e(Utiont>  In  question  ; 
and  she  also  acquired  therewith  tit* 
right  to  copyright  the  saitu!  for  the 
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Agreemflnt  with   State   Reportar  for  Pabllcatioa   of   Law  B» 
poitB.  —  In  Little  r.  Hall,  it  appeared  that  the  complainant* 
by  a  ciHitract  with  Christopher  Morgan,  the  Secretary  of  Stati 
of  Now  York,  and  Giiorga  F.  Conwtook,  the  State  Rcporterj 
were  to  puhlish  and  have  the  copyright  of  reports  of  dccifiinnj 
tfl  be  prepared    hy  Comstock.     The  last   named    received  a 
salary  from  the  SUte  for  acting  as  reporter,  and  tife  copyrigMl 
in  tlie  rept^rts  was  to  he  t!ie  projterty  of  the  State.     ^h«4 
three  vohiracs  of  reports  had  been  published  under  the  agroM 
ment  aliove  referred  to,  Comstock  ceased  to  be  State  Reporters 
but  afterward,  with  the  consent  of  the  court,  he  prcfnre^ 
from  mannscript^,  some  of  which  had  come  into  bin  hands^ 
while  re|>orter,  and  others  liad  ))oen  given  to  him  by  the  jude^n 
after  the  expiration  of  hia  terra  of  office,  a  fourtli  volume  of 
reportft.  which  was  bought  and  published  by  tlie  defendants. 
The  plaintifffl  republished  this  volume,  and  sought  to  enjoin  the^ 
sale  of  the  edition  published  by  tlic  defendants.    The  Supremfl 
Court  of  the  United  State*  held  that  the  complainant's  contract 
bad  Irecn  made  with  Comstock  as  State  Reporter ;  and  that, 
whatever  claim  thoy  might  have  against  him  for  failure  to 
supply  the  manuscripts  to  them,  they  could  not  be  considered 
as  the  owners  of  the  copyright  in  the  volume  of  reports  pr^ 
pared  by  hitn  after  he  bad  ceasHd  to  be  State  Reporter.'  ^ 


prnloction  of  tlie  property ;  bac  the  <)id 
not  lurqulr*  llieroby  any  rlglit  or  title, 
leRBl  or  (Hiuiiablp,  to  use  tlic  n«li>B  m  a. 
ttiin)  oiliiion  of  t)>c  nnnoratt-d  wurk 
wUIjouI  ttie  coiisfHl  of  Uiv  cimiplMhi- 
ant.  Proof  to  >upp*>rt  "ly  bu^-'^i  riiclii 
or  lille  Es  onlirciy  wnaliiig  in  ttie 
record,  anil  no  eiicli  rigla  or  titl«  b  net 
up  in  the  aitivrer.  Such  omiMion  con- 
firtnit  tlip  vWvr  Thai  nn  such  riiclit  »r 
litli;  wii«  iiiu-nilt-<i  to  he  conveyed;  and 
the  iiubHHiiiftit  c-oniluft  of  the  jmrtieft 
in  exi*cuti)i(t  the  niemorniiduin  tends 
stronffly  to  tlie  xaTne  (}nni!lU9iii>n, 

"  Sm'oikI,  siip|i[i)>(T  ihi-  fnct*>  tii  he  no, 
lli^n  the  rpB|>nnil('ti!»  r-imU-nil  Hint  l)ie 
copyrights  an  void,  bLt-nmnt',  an  they 
insist,  the  applii.'ant  for  the  srime  wax 
a  mere  licensee  of  ilie  aiitlior  nf  the 
iioies ;  but  the  court  is  of  a  dilTerent 
opinion,  for  tlie  reasons  already  K>'<^en, 
as  well  an  for  otliers  yet  to  be  men- 
Uoned."    2  Am,  L.  T.  R.  K.  a.  418. 


>  18  How.  1G6.  "  After  the  expira- 
tion of  hU  official  tertn,  CoiDttock  did 
not  nnJ  c'uulil  not  act  as  n'pnrier.  Hif 
fluOL'esanr,  having  bt>en  appoiiiteil  anJ 
■}iu(lil)t.-d,  diaeharKeil  tlie  tlulit^  of  ilir 
offltr  iiiiil  r»'i-i'iv*-d  the  saUry.  ...  As 
his  it^'nii  of  ulBt-e  had  expired,  he  was 
unwillinir  Id  publish  the  fourth  volume 
withoiu  compensation  for  hfii  labor. 
Tills  chanj^tl  his  rdalions  with  (he 
plttintiffii,  as  that  c<intraci  wiu  mndv 
as  r(> porter,  and  on  the  suppoMtlon 
that  he  would  be  euatinuvO  in  that 
ofBce.  .  .  .  Comttoclc  could  duI  tiasf 
published  the  work  as  n-porter  withoot 
the  consent  of  t1i«  cnuri  nf  app«al«, 
and  also  the  Secretary  of  9tat«,  *rho 
WIU  rcquire<l  to  secure  the  copyriftlu 
to  lite  State;  and  for  his  labor  in  pr»- 
paring  the  notes,  references,  &c ,  and 
HUpcrinteiidinx  clie  prinUng,  he  cvuld 
have  received  no  compensation. 

"  Without  saying  what  cffecl  migbt 


yVrVTBEN  AUTHOnS  AND  PUBLISHER.^. 

Principle  Drawn  from  Foregolog  Cum.  —  Certain  general 
priuciplfH  may  now  l)c  drawn  from  tlic  cohos  which  haTD  lieen 
exjunined.  Thew  caacH  pr^aent  contracts  wliich:,  with  rc8|)cct 
to  the  duratiuu  ur  extent  of  the  ri^lit  to  publish,  may  be  nr- 
mngeil  in  three  general  clasHOfi :  1.  those  in  whioh  the  numl>cr 
of  copies  to  be  publitithedf  or  the  time  during  whicli  publication 
is  to  continue,  is  expressly  limited ;  'Z,  tho^>  in  u-hiuh  the  right 
of  publication  and  iLs  duration  arc  made  conditional  on  a  ocr- 

»tatu  event;  3,  those  in  which  the  agreement  is  indefinite  as  to 
tho  number  of  copies  to  be  puhlislicd,  or  tlie  [wriud  through 
vbich  publication  is  to  extend. 

A  persitn  who  Ima  acquired  the  right  to  publish  only  one 
edition  iif  a  work  cannot  publish  auotJicr  edition,  without 
authority.* 

Wli»'re  (he  agreement  is  for  the  exclusive  publication  of  a 

•  specified  nimilter  of  copies,  the  putilisher  acquires  the  right  to 
|>rint  and  sell  on  the  terms  of  the  contract  that  number  of 
copies ;  and,  while  those  terms  arc  observed  by  the  publisher, 
tite  author  ia  powerless  to  revoke  the  authority  given,  or  bim- 
stdf  to  publiiih,  until  the  number  of  copies  ngrocd  on  has  been 
sold.' 

An  agreement  which  is  made  conditional  on  a  certain  event 
becomert  tiinding  on  the  occurrence  of  that  event.  Tims,  where 
the  contract  provided  that,  if  a  second  edition  sliould  l>o  called 
for,  the  publishers  should  publish  it,  Uie  latter  acquired  the 


h«ri?  b^i-n  given  tn  liu:  contrai-t  tinil 
Uie  rfUtitin  of  Itif  )wrli«*»  riTtt»inc<l 
tntcliany^.il,  wt  an)  unable  to  My,  m 
tli«  «»o  n<jw  ■tnndi  )>eforc  u*.  Uiat  lh« 
pIsiniUT*  Rvrv  the  legal  ownvn  of  the 
BWiucript  within  ih«  oopyrlght  Uw. 
Tbi!  Oiif>rr«t.-l  wiu  iimdi-  by  Co  mat  tick 
M  rrtMiMcr.  wliumr  iliiliva  were  rett'*' 
Utnl  if  latr ;  atnl  Ibe  iiMiipiliutia  uf 
the  cnfiiptattunu  MM  publialirn  were 
rabdilimt  in  llie  iH>iitrn<ti,  aimI  wer«  in- 
rnmiuilililv  iriiU  any  publicMlUin  mi 
l«nrai«  ■•.voant.  Tlie  ptitirv  Ubiir  u( 
ihc  wnrk  was  perfnmie<l  hy  Coai»lnck, 
not  ft«  rviNint-r,  boi  on  liitownu-cuiint- 
It  it,  MTf  Uilnk.  not  a  caji>  for  ■  ■|>edflc 
vitHHidoa  of  ibr  contrtci ;  amJ  in  Hiect 
ItMt  U  lh«  abj«cl  of  l)u'  bill  .  .  . 
CnJcrr  Uiv   cliangv*!    relation    of   Uw 


partit-t,  Ibe  plainliffii  cunuDt  \m  oon- 
»i<]vrv<t  ax  Die  lotiil  owni-rs  of  tha 
mttouwript  for  iIh>  puriKMK-a  ot  Ibe 
contract  uniler  the  cupyriglit  law. 
Whaieror  obligation  may  nri>e  fruoi 
tb«  coDtract  undrr  ilio  circumstancea 
as  a|tiiin«t  romalo(.>k  mtut  bv  foundad 
on  Ilia  failurv  tn  fiiniiah  ibe  raantl* 
•cript*  to  ihv  plninltlla.  ami  i<f  ■urh  a 
ca*e  we  can  lakn  no  jtiri«iliction  8f 
brlwi<eii  (bf  partir«  mi  tli«  rroovd." 
Mcl^ean.  J.,  Ibiil.  171,  \11i. 

>  LawTvnra  V  nana.8  Am.  L.T.R. 
ir.  f.  402.  »ev  s]>o  l>«lf  «.  Delamottv, 
8  Jur.  tt.  ».  W&. 

i  Sweet  ^  Cater,  11  Sim.  678; 
l>ult«  r.  Derby,  6  Mcr^ean,  tSS».  8m 
nl*»  niackio  r.  A'ikiuan,  6  Sc  Seu. 
CU.T19. 
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right,  and  t>ecanie  hoond,  when  a  second  edition  was  called  ror,1 
to  publish  that  edition  on  tlic  terms  of  the  contract.*     Under! 
such  agreement,  tho  qnestion  whether  a  new  edition  is  d( 
manded  hy  tlie  puhlic  is  not  left  sulel/  to  the  discretion  of  th( 
publisher;  but  is  one  of  fact,  which  rosy  be  determined  b! 
proof.2     But,  where  tho  agreement  was  for  tlie  publication  of 
single  edition,  and,  witliout  any  special  provision  for  that  pat 
pose,  hail  in  view  the  issue  of  following  editions,  the  court  wi 
of  opinion  that  it  was  loft  to  the  publisher  to  determine  Ui 
proper  time  ibr  bringing  out  a  new  edition.' 

An  agreement  that  the  publiBhers  shall  publish  a  second  edi 
tioh,  if  demanded  by  the  public,  and  print  as  many  copies 
tlioy  can  sell,  —  an  exclusive  publication  being  understood, 
gives  Lhem   the  right,  when  such  demand  arises,  to  publish 
and  sell  as  many  copies  as  can  properly  be  considered  to  Ijelong 
to  that  edition,  and  to  prevent  the  author,  or  any  one  claiming 
under  him,  from  publishing  until  such  copies  shall  he  sold.' 
And  80.  where  the  publishers  are  mithorizcd  and  agree  to  pab- 
lish  as  mniiy  editions  as  may  be  demanded,  tliere  can  be  little^ 
doubt  that  they  have  the  right,  and  are  bound,  to  continue  tl 
publication  on  the  terms  of  the  agreement  as  long  as  tliey  ci 
sell  the  bouk.     la  this  case,  the  rights  and  obligations  uf  the 
parties  are  ended  only  when  the  demand  for  the  book  ceases,  or 
the  conditions  of  the  contract  are  violated.^  ^H 

When  neither  the  time  during  which  the  publication  ts  t^* 
last,  nor  the  nnmt>er  of  editions  or  copies  to  lie  published,  ia 
s]icci5ud,  the  publisher  is  not  hound  to  publish  more  than  the 
first  edition  ;  and  the  author,  by  giving  proper  notice,  may  eud 


Itia 

1 

thc^ 


I  Pulto  ■'■  Derby.  &  Mclxuin,  82S. 

'  "  ir  Perby  &  Co.  fiml  a  sewmd 
cdiUnn  caLInd  fnr.  tliey  arc  hrmnd  xa 
[ireiHirf  l)xv  giUUs,  ■ml  pul>li»ti  a  K-corKt 
iillliiin.  Nuw,  if  a  Bvcunil  Hitiuo  wan 
called  for,  wliidt  is  a  fact  auBcepiible 
of  proof,  could  tlie  doftpiidanti,  Jn  llie 
rxerulw  of  thi'ir  (iiauretion.  rcfucn  to 
ptiltliaEi '  Siieli  n  ^ruiiiid  wuulil  )>e  in 
opiio»itinD  to  tbe  spirit  uf  tho  ctinlract; 
and  it  i*  supp'jscil  tliat  a  Court  n( 
Chancery,  looking  at  Uw  whole  con- 
tnwt,  wouht  liftVB  compelled  them  to 
puliLUh.    The  disuretion  rested  in  the 


dofendantfl  waa  not  an  arbitrary  ooc, 
hilt  a  diitcretion  to  be  garenteO  by 
fflvlv,  anil  on  tlic  e>tahli»lirnt.-iit  of  the 
favix  (he  right  of  the  coinplainonl  could 
tie  eiiforrHl."  McLean,  J.,  ibid.  SSI. 
■  Rvoile  p.  Bonlley,  4  Kay  A,  J.  006. 

*  Pulte  r.  Derby,  nipm. 

*  Such  WAS  the  af^reemenl  in  COo* 
trovcrsy  in  Stevena  r.  Benning.  Tho 
tanne  wa?  decided  on  other  |cround». 
But  Vice-Clianoellor  Wood  expreased 
Mier  the  same  view  of  tbe  law  that 
given  in  the  text.  See  anU,  p. 
note  1. 
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the  contract,  antl  prevent  tlie  publication  of  any  following  edi< 

tiou.*     But  tlie  publisher  is  at  liltcrtj  to  contimtc  publishing 

succeasive   editiona  on   the   terms  of  the  contract  until  the 

receipt  of  auch   notice;    and   the   autlior   is   not  entitled  to 

restrain  the  publication  or  sale  of  any  edition  on  wliich  the 

ftublisher  has  incurred  expen&o  before  receiving  notice  to  end 

iho  agreement,^ 

Tlie  publisher  is  bound  to  observe  the  terms  of  the  contract 
&s  to  manner  and  style  of  jiuliHcation,  Helling  price  of  ccpiea, 
&c.'  If  the  price  at  whicli  the  book  is  to  be  sold  is  not  named 
iu  Hk  af^eemout,  it  is  left  to  the  judgment  of  the  publisher  ;^ 
And,  on  tlio  same  principle,  he  would  be  the  proper  persou  to 
(lot^rmine  the  style  in  which  the  book  is  to  appear.^  But 
while  the  publisher,  in  the  absence  of  a  special  agreement,  may 
determine  the  style  uf  publication  and  ttic  selling  price,  it 
would  seem  that  this  liberty  would  not  entitle  him  to  publish 
ina^tyle,  and  to  sell  at  a  price,  which  would  be  clearly  and 
positively  injurious  to  the  literary  reputation  or  pecuniary  in- 
teroBts  of  the  author,  unless  there  are  circumstances  to  show 
Uiat  the  consent  of  the  latter  is  to  be  presumed. 

A  coutract  which  is  not,  as  well  as  one  which  is,  terminable 
K  will,  may  be  ended  by  the  neglect  or  refusal  of  the  pitbliuher 
to  comply  witli  its  material  conditions.^  VVheu  the  manner 
luil  style  of  publication,  the  selling  price  of  copies,  or  other 
^terial  particulars,  are  siwciheU  in  the  conti-act,  it  is  reasou- 
'^'e  U)  conclude  that  the  publisher's  rights  are  de|>endcnt  oa 


.  ,-H««*!  p.  Bcntfcy.  3  Kiij  jb  J.  371, 
J'**  AM;  Wiimc  p.  HoullvdRe,  L»w 
'^J-  l8Kq.  4y7. 

^     licAile  P.  Beatlejr,  tnpra.    As  to 

t*'*^«  when  lli»  agreement  may  be 

'*'i,iinl  tilt  ■HMoLng  of  "edician," 

*?    OpiaiDo  of  Vice-CttanceUor  Wood, 

^-    P,  3tt&,  DOt«. 

„       Sw«M   r.    Cater,    11    Sim.  672; 

"•>fecn  r.  ItenniiiB,  1  Kay  i.  J.  I6S. 

?■  »P-  (J  Dc  G..  M.  i  O.  aw.  Anil  m. 
^*  ttlle  r,  Dt-rby,  tlie  cimrt  reiiiarkcit 
"■*  ttie  iMiblialK'n  timJ  no  power  "  to 
l'«*>li»|,  ihe  work  except  upon  the 
^^  <rf  ibe  contrici."    6   McLean, 

*  liMdi  I..  DenUey,  3  Kaj  ft  J.  271. 


Sm  nlao  Slrvcns  i>.  Bcnning.  gupra. 
Wlieri;  it  haJ  \)*:en  agreed  that  the 
book  ■hould  be  BoJd  "  to  the  public" 
At  one  fthilLIng,  Ilie  Irish  CommiMloncr 
in  BBukriipluy,  holding  that  a  sale  to 
aiiollter  ptibliah^r  at  a  rctluced  prii<e 
wan  tut  riolatior  nf  tlie  agreement, 
tald:  "There  is  nothing  in  Ilie  wonia 
or  spirit  of  the  agreeitient  retttrletitig 
the  price  to  Uio  trade ;  anil  t>'ery  per- 
unn,  liijKevt>r  lilclv  ai-<jiiaiiilci1  witli  the 
busiiii'ss  of  a  booksi'lkT  Hn<l  puljliaher, 
knows  liow  enormoiiBL/  those  pricM 
diffi.-r.'*     /r.  n-  (Jurry.  12  Ir.  Eq.  3b7. 

*  t>ee  III  re  Curry.  Ibid.  ilbtJ. 

4  £teveDi  i>.  Benning,  tufrra. 
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his  ohnerrance  of  theso  provisions.  He  has  no  aDthorit;'  tti 
pablish  except  on  auuh  coiiditiuiia  ;  and  the  author  wouUl  seena 
to  have  the  power,  ir  uot  to  com[)Cl  him  to  publish  on  the 
torms  agreed  on,  at  least  to  prevent  him  from  publishing  in 
disregard  of  them.  The  autlior  would  thus  l)e  free  to  license 
another  to  publisli,  but  not  in  violation  of  whatever  rights  the 
first  publisher  may  have  acquired  with  respect  to  any  oopiM 
that  he  may  have  already  pnnted  in  compliance  with  the  terms 
of  the  contract.* 

The  contract  iu  controversy  in  Stevens  v.  Benning  was  held 
to  be  in  the  nature  of  a  personal  engagement,  and  the  duties 
imposed  liy  it  not  cap»ble  of  vicarious  performance.  Hence, 
the  righta  acquired  hy  the  puiilisher  were  nut  trausferablc.^ 
Thp  same  opinion  was  incidentally  expressed  by  the  conrt  in 
Reade  v.  Bcntley,  of  the  agreement  which  had  been  made  by 
the  parties  to  that  suit."  The  consideration  in  these  conliacts 
was  that  the  author  should  receive  a  share  of  the  profits.  And 
the  opiuiou  oC  the  court  on  the  [luitit  under  cousidemtton  was 
evidently  based  on  the  ground,  that  the  benefits  to  be  received 
by  the  auliior  were  dependent  to  a  material  degree  on  the 
judgment,  enterprise,  reputation,  and  business  facilities  of  die 
publislier,  and  that  these  were  important  considerations  on 
which  the  autiior  had  relied  in  making  the  agreement.  Tlicsc 
reasons  would  also  prevail  where  the  author  is  to  receive  a 
royalty  on  the  copies  sold ;  but  they  would  lose  their  fore* 


'  In  coii«i(lfriiig  Ihf  eqniiable  forre 
of  an  aj^rcciDonl  U4:iwvi.-n  tho  author 
Rod  hii  publigliiTa.  Lord  Juitice  Turaor 
Mid :  "  li  WM,  however,  Mid  that  tlicrs 
WH  H  persunal  i-quity  RgAinsi  Mr,  For- 
■yUi  apuratinK  in  this  iiitnle;  tliftt  Mr 
Kon^tli  ciiuM  not,  us  Lrtweeo  hiiu  nnd 
Mctsr*.  SauniU-rs  &  Htriming,  liiro 
p«millC«U  B  thin!  vJiltuii  of  the  work 
to  be  iMucd  wliiUi  eitpieii  of  the  iierond 
reninttiin)  uiisulil  iiniK-r  tliv  ngreciiient. 
How  ttie  viiEc  wnuld  have  stood  if 
Menn.  8aund?rv  &  Uenning  had  re- 
inslii«d  In  K  position  lo  perform  th«lr 
fMirt  of  the  a){reemeac,  I  ne«<l  not  give 
any  opiniim ;  but,  if  thorc  wsu  n  fier- 
Ronai  equity  nii  <itie  aiilc,  l\irw  iiiiint 
alto  b0  oil  tt»e  ollivr.  If  Me«»rs. 
BauoUiers    &   Bctuiioi;    are    not   in  a 


•ilUHtion  to  perTurm  tiK-ir  prrvutiai 
part  of  tlie  cnntract,  neither  in  my 
view  of  the  cafe  could  they  in  eqai^ 
enforce,  aa  attainst  Mr.  Forsyih,  any 
cuulract  which  lie  had  entert^  iolo 
with  Uiem."  Sleveiis  r.  Il4>iiniiig,  0 
\H  O.M.AQrJil. 

a  1  Kay  &J.  168.  iMap.6IlcO..M. 
&  G.  £iS.  At  lo  what  ri|{hia  miglK 
jiaafi  to  an  OMiigTiec  in  bnnicmpu-y,  aM 
attu,  p.  34H. 

■  "It  ia  true,"  aid  Wood.  V.  C-, 
"  that,  according  to  Slevent  v.  Brnaiitf, 
a  llcetiac  Uke  ihe  pmctii  wouM.  I 
apprehend,  l>e  mtriuted  tt>  the  d«- 
fcD'tanl  |ter*()nally,  and  would  not  ex- 
toixl  to  his  eievutors,  or  to  any  future 
partner  or  ns»igcee."     i  Kay  &  J.  M4. 
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ere  a  definite  sum  has  been  agreed  on  for  the  privilege  of 
publication.  In  the  latter  case*  the  author  would  not  sustain 
direct  pecuniary  loss  in  consequeuce  uf  a  cliauge  of  publishers. 
iH  literary  interests  might  be  thereby  atTcctcd  ;  but  it  may  be 
>ubtcd  whether  this  circumstauce  would  operate  to  annul  the 
Dn  tract.' 

lu  ascertaining  the  respective  rights  of  the  parties  under 
ED  ag^recment,  it  is  uecessary  to  dctermiue  whether  an  cxclu- 
iTC  publication  is  agreed  on,  or  whether  there  is  resen'ed  to 
ho  author  the  power  to  license  others  to  publish  uuntempo- 
uoously.  Of  course  this  question  docs  not  arise  wheu  the 
t  is  express  on  this  point.  But,  not  unfrequently,  nothing 
concerning  the  intentions  of  Lhc  juirties  in  tbii*  respect. 
ere  ia  uo  doubt,  however,  that  the  publisher  may  acquire  the 
igbt  uf  exclusive  publication  and  sale  for  a  definite  period,  or 
uriiig  Uie  existence  of  tlie  ajntract,  without  express  words  iu 
be  agreement  to  that  effect.'  Indeed,  in  the  absence  of  ex- 
ess  words  or  controlling  circumstances  to  the  contrary,  the 
Ltural  presumption  in  some  cases  would  seem  to  lie  that  an 
elusive  publication  was  understood ;  since  a  copyrighted 
look  is  usually  brought  out  by  bat  one  publisher  at  the  time, 

'  In  Palte  v.  P«r1)y,  It  nppcurcd 
It  llie  d>-f«ndu]t«,  wtia  hud  ncqiiired 
f  ri|{)it  of  puliliAvtiiin  in  t-onsiilvrm- 
n  orpttjrinit  tlie  nuilinr  n  itiTnhjr  on 
ek  copy  ioitl.  tiw],  wuliout  tlic  au- 
bor**  ooDacnt,  (nuuterrcd  to  anuctwr 
tii«  itereotjpe  pUtei,  un<ier  an 
inwiMflt  lo  publiih,  and  account  to 
d«rondanI«,  on  tliu  t^rms  of  Ute 
ventMlt  lietweeii  Uie  latter  and  thv 
hift-  The  qui'slion  wlit^llK-r  tlic 
•feoUanta  luid  llie  jiowsr  to  make 
:li  transfer  of  their  righit  under  tlie 
itnct  waa  not  decided.  Nor  did 
ctrun  I'xpreM  any  opinion  on  ihia 
int.  unl<.-«t  tito  foUotring  latiguage 
nrfrrrnce  lo  it.  After  remarkiii|r 
legal  title  lo  Uie  cvpvri|{lit  was 
d«feiidanu,  but  ualy  lur  the 
ot  Lti«  eontract,  Mr.  Justice 
•aid  :  "  Ttie  rtxht  eorer*  tlK-ir 
ttrmi,  and  prutccta  it,  ko  lung  a*  tlioy 
ail  U-  engagi-d  in  tlie  puLlivatiiMt 
il  vjtle  uf  the  nurk.  Bejriuiil  llm, 
an  not  considered  oa  IiaTing  tlie 


right.  Tfiey  cannot  transfer  it.  They 
linvL'  no  power  to  aaeiKii  the  ci>pyri|{lit, 
nor  to  pnUiili  the  work,  exoept  upon 
tlie  teniiaot  the  contract  "  6  MeL«nn, 
&V>.  Tlie  views  of  (lie  court  are  here 
clearly  expre»Bed  to  tbeeff^t,  that  the 
defendants  coald  not  aasign  the  copy- 
right, or  tnin«fiT  their  title  to  it;  and 
tine  language  might  reasonably  be 
uiideratuml  to  mean  (hat  they  wvre 
ni>t  i-iilitleil  to  trannrer  the  stereotype 
pintv",  and  autiioritv  another  to  pub- 
Itih,  AS  tliey  had  done.  Uot  whether 
Uie  court  was  or  was  not  of  tbia  optn* 
ion  cannot  be  affirmed  with  certainty. 
I  Sweet  t>.  Cater,  II  8icti.  672; 
Stevens  r,  Benning..  I  Kay  A  J.  168 ; 
Wame  i-  lU)utle<lge,  Law  Iteji.  18  Eq. 
4K7.  lu  Iteade  e.  Bentley,  3  Kay  A 
J.  271,  4  M.  666,  though  tlie  question 
was  not  disciuaed,  it  was  not  deniei] 
tliat  tlie  publbher't  righu  under  an 
indeflnitw  agrM>ment  were  cielnsife 
during  the  existence  uf  the  agretitneac. 
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wlio  utidertakcs  the  publication,  aud  cxpecU  to  realize  hu 
pi-ofits,  on  the  implied  understanding  that  he  is  to  lie  the  sola 
publisher  fur  the  time  agreed  on,  or  as  long  aa  tlie  agrccnieot 
lasts.  ^ 

UnlesH  an  aRRignmentof  the  copyright  has  twen  madn,  the  legal 
title,  the  jioasessiun  uf  wliich  in  necessary  to  sustain  an  actioo 
at  law  for  piracy,  remains  in  the  author.  But  the  publisher  uaj 
acquire  on  equitable  title  sufficient  for  the  assertion  of  his  righui 
in  a  Court  of  Chancery,*  In  the  United  States,  when  the  copy- 
right is  entered  in  the  name  of  the  publisher,  the  legal  title  will 
Test  in  him  for  tlio  purposes  of  the  agreement.  It  is  tlicn  held 
in  trust  for  the  owner.' 

Rights  of  Parties  after  Agreement  is  Haded.  —  When  a  contrftet 
for  ail  excluaivo  publication  is  terminable  at  will,  or  by  non- 
compliance  with  its  provisions,  the  question  is  raised  as  to  what 
are  the  rights  of  the  parties  after  the  agreement  has  been 
ended.  It  is  conceded  that  tlic  publisher  may  sell  all  the 
copies  printed  nnder  the  agreement.*  But  is  this  right  eselu* 
sive,  so  that  he  may  prevent  the  author,  or  any  one  ctaiming 
under  him,  from  publishing  until  such  copies  shall  have  lieen 
sold  'i  In  Stevens  v.  Bonning,  Vice-Chaucellur  Wood,  in  con- 
sidering a  contract  terminable  by  circumstances,  expressed  the 
opinion  that  the  publishtir  would  continue  to  liave  the  exclusiirc 
right  of  selling  the  copies  which  had  been  prinl«d  before  the 
termination  of  the  agreement.^ 

PubUfihet'a  Right  to  Sell  after  Agteement  is  Ended  held  not  to 
bo  Exclusive.  —  Tliis  issue  was  directly  raised  in  the  recent 
case  of  Warue  v.  Rontledge.  The  plaintiffs  had  orally  agreed 
with  Mrs.  Couk  t»  pnliliish,  at  their  own  expense,  a  book  written 
by  her,  and  entitled  How  to  Dress  on  Xld  a  Year  as  a  Lady, 


'  Ilia  recent cnsc,  Ihi?  KnglUh  Court 
of  CliNiiccry  tLt-M  that  h  contrnct 
betwiwn  A  maoftj^er  of  a  thcAire  a.nil  so 
Mctor  imUAt  bi>  ijiiiU>r8lum3  to  hv  for  llie 
excluHiw  services  n(  the  Intter  daritiK 
the  periot)  fur  which  he  h«<)  been  en- 
^({eil,  though  ifiera  wss  ito  exprcM 
EKrceinerit  th^t  lie  sliouM  not  a<.i  else- 
where. Montague  v,  Flocktojij  Law 
R«p.  16  E^i.  Hit. 


:  Sweetv.Cater.llStiu.673;  Rods 
t>.  Bfmk'>'.  in/ra. 

'  Lmrrence  l*.  Dstu,  3  Am.  L.  T.  B. 
N.  ft.  40S  i  Pulte  V.  Ocrbj,  ft  MeLwo, 
9i».  S3& 

*  Keade  r.  Bvnllvy,  .1  Ksy  A  J.  Stl, 
4  Id  654 ;  Wsme  i>.  Routledgv,  Lew 
Rep.  la  Eq.  4tf7  ;  Uowiu  v.  UsU,  6 
L.  T.  K.  a.  U8. 

A  See  antf,  p.  647.  note  3. 
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bf  a  Ladj«  to  nell  at  a  flhilling  a  copy*  and  to  paj  her  a  pcnnj 
lor  CAch  copv  sold.     Nutliiiig  was  said  na  to  liow  inniiy  copies 
or  how  long  the  plaintifls  should  ptiblislt.  or  uliether  tttcy 
diould   be    the   sole    puhliehem.      When    forty-four   thousand 
copies  had    been  printed,  and   forty-two  thousand   sold,  the 
antlior  uotifled  the  plaintiB's  of  the  termination  of  the  agree- 
ment, and  immediately  authorized  the  defendants  to  issue  a 
new  edition.    The  plaintiffs  now  sought  to  restrain  such  publi- 
OAiiou  until  the  copies  printed  by  them  under  the  agreement 
should  be  sold.     The  blaster  of  the  Rolls,  Sir  George  Jessel, 
held  that  the  plaintifls  were  entitled  to  be  the  exclusive  pnb- 
lisliers  uliile  the  ugreemenl  lasted  ;  but  that  after  its  tei-uiina- 
tioo,  though  tlicy  were  at  liberty  to  sell  the  copies  previously 
prinltid^they  hod  no  jwwer  to  prevent  the  author  or  any  person 
claioitug  under  her  from  publishing.' 


II  Uw  Rep.  IS  Eq  4fi7. 
"I-ookingat  the  iintgre  nf  the  bonk, 
"*<)  to  llw  circiimatance  ttiiit  it  wai  a 
^■~»  of  tJie  «i|rt«nu'iu  ttmt  llie  pub- 
"•t>m  shoald   publish  ■!    thtir    own 
''^kiiid  pgy  the  rojaltj.  I  think  tlie 
^**tiirBct,  »o  l<ing  a«  it  cjiipfli-d,  iiiu«t  be 
^^■fcw  to   b«    «a  excluiJTC   contrnt't; 
ry  W  u  to  tay,  that  to  hmir  m  Mwnri. 
^^^«nw*Co.  nam  ftllowftt  to  publi*)i, 
^^^    ttiDK  nit  one  elw  tould  [lulilish, — 
^*^iihrr  the  lady  heradf,  nor  an  aasii^ 
,^*""^jni    liiT.      Thrtl    bviiiK    eslabliBhi>t], 
^^^  )»tb  tlic  next  right  it  give*  tooitlu-r 
,^^^ny »    On  the  ik'tcrnii nation  of  the 
**^rtiiMihip    adventure,    or    whaterer 
J^^^u  chooM  to  call  it,  what  right  had 
^^^eun.  Wane  £.  Co.  in  the  hook  I 
^^Ttere  i»  aoihority  upon  the  •ubjoci : 
-^^at  I  do  nut  think  it  wants  auilHirily. 
-^  think  It  is  plain   Iliat  no  UTininnlioii 
*^^f  the  apre«iufnt  conhl  'k-prive  tht-ni 
^^thft  right  of  wiling  the  copin  which 
"^hey  have  ilicmselves  prlniptt  under 
^)u»  airmngvnifnl.      Wlielher   the    ar- 
^wigemcnt  wa»  at  will  ur  Tor  a  lemi. 
Vie  pobUthen  mutt  retitin  the  Hfiht  of 
veJlfaiB  for  thvir  own  betiefii  (subjec-l  lo 
tbt  royalty)  tJio   copies    wltiuh  they 
lute  pnnled  at  Un-ic  own  expense,  in 
rdianoe  ajiun  lliat  BKrevnii'nt.     Su  far 
1  fo  Willi  Uie  plaintifl* ;  but  tlie  plnin- 
tiOj  then  want  me  to  import  somettiing 


elw,  —  not  only  that  tho  piiblislirrs 
•hnuld  tinre  the  right  Ut  sell  nny  copies 
Iliey  niiRht  have  printed  bcrore  the 
(lisagret'iiient,  but  that  itie  owner  of 
th«  citpyright  should  not  linvc  Iho 
right  to  piililiKh  at  all  so  long  ia  any 
copies  remiim  iinsuld'  1  canoot  find 
that  ia  tlio  agrvetnent,  dml  it  docs  not 
teem  to  be  nasonable  to  import  it ; 
becAUso  ic  would  come  to  this,  that,  If 
the  publiftherfl  prin|i.>i)  a  very  lartte 
nimibiT  (if  copies,  it  would  deprive  the 
authon'is  of  llif  mpyrlght  ahotcether. 
1  cannot  import  stich  iin  uiiroasonuble 
term  Into  thv  agreement. 

"Thonit  is  said,  tliat,  if  you  give 
tlie  publisher  no  prDtection,  the  result 
may  he  tlirtt  tlit'  author  lUDiy  publish 
unothereililinn  a  day  or  two  after  the 
publisiiing  of  the  Hrst  edttioo,  aiid  so 
destmy  nil'  vuliic  of  the  remaiiiing 
copies  of  the  llrst  edition  reniatning 
unsold.  That  may  be.  And  it  is  said 
that  that  id  »ci  uurpusonable  that  you 
must  infer  some  stipiilntiun  to  prevent 
it.  Why  1  No  doubt,  iMrtnenthips  at 
will  have  their  imjonvenlencea  as  well 
as  their  conveiiiem'es.  There  is  do 
reaaon  why  I  should  make  penuns  tak« 
Up  a  uvtally  diflt^reut  position  from  thiit 
whi<.^h  they  havt>  agreed  to  take  up, 
ta-cause  it  might  he  convenient  to  one 
of  the  parlies  atler  tlw  t«nainMion  of 
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Above  DeoUloD  Queatlooed.  —  Tlie  correctnesH  t^f  the  rule  laid 
down  ill  this  decision,  that  the  author  may  puhliflfr  at  any  tinoa 
after  notice  of  the  termination  of  the  agreement,  and  hefore 
the  pRhlisher  lias  had  an  opportunity  to  Hell  the  copies  lavrfally 
prititcd.  is  open  to  reasonable  doubt.  It  liad  not  Ijecii  expresslj 
agreed  in  this  case  that  the  pnl)lishers  ahould  have  the  right  of 
exclusive  publication.  But  the  court  held  that  such  must  l>e 
taken  to  )>e  the  understood  or  implied  meaning  of  tlie  contract; 
because  otherwise  the  publishers,  a^er  incurring  tlie  cost  and 
assuming  the  risk  of  publication,  might  bo  unjustly  deprived 
of  the  profitji  to  which  they  were  entitled.  The  same  reason 
ap]ilic8  with  equal  force  in  determining  wliether  tlic  publisher 
is  to  have  the  solo  liberty  of  selling  tlie  copios  which  he  was 
authorized  to  print.  If  the  author  is  free,  at  any  time  after 
giving  notice  to  end  the  agreement  with  the  first  publisher,  to 
license  another  to  publish  and  sell,  the  latter  may  issue  a 
competing  edition,  and  even  sell  at  a  lower  price,  immediately 
aller  the  first  pui>Iislier  has  brought  out  a  large  ediliuu  at  great 
expense,  and  before  he  has  had  an  opportunity  to  sell  any 
considerable  number  of  copies,  or  even  l>cfore  he  has  sold  any 
copies.  In  this  way,  the  first  publisher  may  not  only  be  prMl 
vented  from  realizing  the  prufils  to  whicti  1»  is  entitled,  hot" 
may  also  be  subjected  to  heavy  losses  in  consequence  of  the 
expensesof  pnlhlication.'  The  Master  of  the  Rolls  replied  to  this 
argument  by  saying,  that,  if  the  publishers  "  want  that  protec- 
tion," ihov  "niU3t  contract  for  it."  He  might  have  said,  with 
equal  reason,  that  they  could  not  successfully  claim  the  exclusive 
right  of  publication  during  the  existence  of  the  agreement, 
unless  they  had  contracted  for  it.  Hut  he  held  that  llicy  had 
acquired  that  right ;  and  yet  they  had  not  agreed  for  it  more 
clearly  than  they  had  for  Ibe  right  of  exclusively  selling  the 
copies  which  they  had  been  authorized  to  priut.  ^_ 

'  If  Mri-  Cook  could  lawfully  a,^^ 
thorize  the  defendjuiu  to  liring  into 
the  mnrlcet  a  nt-w  edition,  wliile  i«o 
thi>U9i«n(1  copirn  priiiU-d  lij  tliu  plaln- 
tifTfl  n-mnineil  nnnoli),  slic  LMiild  (frant 
B  ftimiiRr  lk'«ns«  wlien  forty-two  thoit 
sinil  copin,  or  erun  the  entire  number 
printed,  were  itiU  io  the  plaintiffs* 
■tock. 


the  nrratijreitient.  If  you  do  w«it 
that  prot<.-ctioR  for  i  i(*rm  of  yenrs,  or 
for  A  definite  Cerni.  yoa  "lui^  coniract 
fur  it.  Tlinl  in  aU.  Hul  I  umnnl  im 
port  »urli  A  tpnn  into  tlie  i-onlrni-t.  If 
1  ilid,  I  iilitmlil  nuLk«  piiTtnpr»)it]is  at 
will  in*i)lve  eoim>qiiencea  that  tlie 
partn^n  never  dreamt  of."  JencI,  U- 
B.,  ibid.  601. 
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It  TOB  conceded  in  this  case  that  the  ri^ht  botli  of  printing  and 
of  melting  waj)  exolunive  in  the  defendants  during  tlie  exiHtence 
of  the  contract.     It  lian  Ijccn  accn  that  the  author  cannot  end 
the  agreement.as  far  as  the  printing  is  concerned,  without  giving 
■due  notice  to  the  pnhltKher ;  and  that  such  notice,  to  be  opera- 
^Hive.  must  he  given  before  any  expense  has  been  incurred  on  a 
future  edition.^     Does  not  the  same  principle  govern  in  ending 
■the  agreement  as  far  as  the  right  of  selling  is  concerned  ?    It 
i»  not  consistent  to  hold  that  (he  entlior  is  powerless  to  inter- 
fere with  the  pr'mting  uf  an  editiuu  wlicn  the  publisher  will 
thereby  incur  loss,  but  that  he  is  free  to  subject  the  publisher 
to  a  much  greater  loss  bj  defeating  the  sale  of  the  edition  as 
aoon  as  it  is  publisheil.     The  pDhlisher  prints  with  the  under- 
standing that  his  right  to  sell  is  to  bo  exclusifo;  and,  as  has 
been  seen,  this  right  is  conceded  to  be  exclusive,  while  the 
agreement  lasts.     Is  not  the  author  Iwuiid.  as  in  the  case  of 
printing,  to  give  duo  notice  before  he  can  annul  that  right ;  and 
must  not  such  notice,  to  be  operative,  be  given  before  the  copies 
are  printed?     In  other  words,  is  not  the  author  {>owcrlcss  to 
end  the  agreement,  as  far  aa  llie  selling  is  concerned,  until  the 
copies  printed  shall  have  been  sold  ? 

■  It  may  be  objected  that,  if  the  author  cannot  publish  while 
•ny  copies  printed  under  tlie  agreement  remain  unsold,  he  may 
practically  be  deprived  of  his  copyright,  since  there  may  bo 
B  little  or  no  demand  for  such  copies;  or  it  may  be  said,  the 
I  publisher  may  neglect  or  refuse  to  sell  them.  It  is  clear  that 
the  latter  has  no  right  to  neglect  or  refuse  to  sell.  If  there  is 
00  demand  for  the  copies  printed,  or  if  the  demand  be  insig- 
nificant, tlie  first  publisher  would  nut  sustain  any  material  loss 
by  the  author's  permitting  another  publisher  to  publish  a  new 
edition ;  and  a  court  of  equity  might  refuse  to  interfere  with 
SQch  pubhcation.  While  there  is  a  fair  demand  for  tlie  cn])ie8 
printed  by  tlte  first  publisher,  the  author  is  not  deprived  of  his 
copyright  nor  the  Itenefibs  for  which  he  bargained, ;  since  he  is 
entitled  to  the  royalty  on  the  copies  sold,  or  other  consideration, 
for  which  the  agreement  was  made. 

The  question  under  consideration  ts  not  free  from  doubt  and 


1  Read*  v.  BeoUey.  8  E«7  &  J.  271,  4  Id.  S£6. 
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diflictilty.  The  true  i](K;trine  would  seem  to  be,  that  an 
inent  which  is  iiidchiiitc  as  to  tlic  time  of  its  continuance,  an 
as  to  the  number  of  copies  to  be  published,  and  wliich,  while  it 
continues,  gives  to  Uie  publisher  the  exclusive  nght  of  printing 
and  of  acUIng,  cannot  be  ended  until  a  reasonable  time  for 
selling  the  copies  printed  under  it  has  passed.  Tlie  iiublisher 
may  at  any  time  be  prevented  from  printing  a  future  edition 
on  which  he  hns  incurred  no  expense;  hut  it  would  seem  tlial 
he  is  entitled  to  have  a  fair  op{)ortuiiitY  to  sell  czclasivek 
the  copies  which  he  has  printed  on  his  faith  iu  the  agree* 
ment.^ 

Held  in  En^aod  that  Bayer  of  Copjrri^t  lor  Limited  Time  ma; 
Sell  all  Copies  Printed  duitug  that  Time.  —  Where   it  had  l>cen 
agreed  that  the  publisher  should  have  "  the  copyright  and  sole 
right  of  sole  for  four  years,*'  Vice-Chancellor  Wood  held  that- 
the  right  of  printing  and  selling  reverted  to  the  autlior  at  thft 
eud  of  the  four  years,  but  that  tlie  publisher  was  entitled  V» 


1  Wmii  V.  Tibboli,  1  Jonn  &  8p. 
(N.  v.)  220,  wne  an  Kctfon  in  the  New 
York  Superior  Court,  growing  nut  of 
tile  all(<gc<l  tirt-MC'Ei  of  iicontnict  fur  titc 
publication  of  a  book  written  bj  the 
pLainiia.  The  nprBement,  which  ap- 
pours  to  have  been  nraL,  was  that  iho 
defendatit  kIhiuM  publish  the  hook,  and 
pii^  li>  thf-  iilaiittifT  a  royalty  nii  each 
copy  •old.  It  WM  nrtt  «piH,'iflfii  how 
loug  tlio  i>iiblii.'iitioii  tthouhl  ix>iitiiiiic, 
or  how  many  copies  sliuulJ  be  pub- 
linhefl,  nor  whether  the  dpfendant  wm 
to  bo  Itio  «xc-lu«irc  publbhor.  When. 
eiKhl  llii>it«:inO  copies  liBil  b^vn  ptintci], 
and  before  all  nf  them  hnd  t>r-en  anid, 
the  authnr,  wiiliotit  nolifyinij  the  piih- 
lUher  of  1)18  iiilenliou  tu  cihI  Ihv  hi^c- 
nii^iit,  iind  willtuiil  tliv  kiiow|e'l){e  of 
the  liitter,  Huthorixed  iinolher  firm  to 
publish  the  l>nak.  Tlie  action  was 
bn>iiglit  by  liiv  niulior  fur  lUv  recovery 
of  money  nlleged  to  he  due  under  the 
ooulrac-t;  but  tlie  (.'nuEiter-i.'lni(n,  let  up 
by  the  dcfenttHnc  for  damages  ius- 
tatned  in  ctmetquence  of  tlie  publica- 
lioT)  mid  sale  of  the  bmik  by  annther 
publisher,  miscd  the  queelion  whether 
the  difffmlnnl  liad  Rci|uired  the  right 
u>  he  the  excliulve  pnblteher  during 


tlic  existence  of  the  contravt,  or  whether 
during  that  time  the  author  w««  at  lib- 
erty to  license  aoalher  to  pahlith. 
The  fuct  thut  the  plaintiff  timl  granted 
such  a  lictrnso,  without  taking  any  ilepi 
to  end  his  agreement  with  the  deftnd- 
ant,  raised,  or  should  ha*e  nUsed,  tbt 
vital  question,  vliich  liAd  been  soeUbi/- 
rately  discussed  and  deciiled  in  the  tno 
suiu  nf  Reade  r.  BeotJer,  wbrihcr  a* 
author  is  al  hUrty  at  any  lime,  and 
wiihoat  giving  any  notice,  arbitnrily 
to  eud  an  imletinite  oiotract  whkA  bt 
has  tiiadv  with  a  publuhea".  Tbia  qi 
doit,  wimstf  detenu ination  Was 
tint  to  a  right  decMsion  of  tJie  case.) 
not  referred  to  in  the  reporteil  opioil 
The  court  held  thai,  in  the  abaenoe  ' 
an  express  annvement  lo  that  elTi'd. 
the  defendant  had  not  acquired  it>ii 
right  of  excliiRiTo  pnbhcation:  an>l.  io 
effect,  tlial  tlieplnintifl,  without  takm; 
any  steps  lo  end  his  contract  with  ih« 
deleiidjint,  was  entitled  at  any  time  la 
authorise  another  to  publtsb.  Thii 
deciiiton  waa  renderetl  withnut  any 
refurenee,  as  far  a»  aptieara  from  iba 
report  of  the  case,  to  ll>e  leading  au- 
thorities on  the  subject,  and  is  eoddsd 
to  llttlo  consideration. 


liobbt 
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sell  after  the  expiration  of  that  term  the  copies  which  he  had 
prinlcd  in  good  faitli  during  tlie  term.^ 

And  that,  after  Sale  of  Copyrleht,  Seller  may  Sell  Coplei  Piiuted 

before  Sale-  —  It  lios  also  bccii  held  that,  after  he  baa  asBigucd 
bis  copyright,  the  assignor  in  free  to  Hell  any  copies  of  the  book 
wliich  he  had  print-cd  before  tho  assignment  was  made.'  In 
this,  as  well  as  the  case  last  referred  to,  there  was  no  express 
a^rcoment  or  mutual  understanding  as  to  the  sale  of  tho  c^iples 
in  dispute.  Of  course,  if  an  express  or  an  implied  agreement 
had  been  proved,  the  rights  of  tho  parties  would  have  been 
deterniined  by  it. 

Law  Claimed  to  be  Different  in  Uulted  Sutes.  —  The  two  cases 
under  consideration  were  decided  under  the  English  statute. 
Tlie  soundness  of  the  decisions  has  been  questioned  elsewhere 
in  this  work,  and  it  is  maintained  that  a  different  eonstruction 
should  l>e  given  in  like  agreements  in  this  country :  that  the 
buyer  of  a  copyi-ight  for  a  limited  term  is  not  entitled,  without 
the  consent  of  the  owner,  to  sell  copies  a(^r  that  term  has 
ended;  and  tliut  an  assignment  of  llie  copyright  divests  the 
assignor  of  tho  right  of  sale.* 

Kesatlve  Covenaut  by  Author.  —  It  has  been  seen  that  an 
author,  in  agreeing  with  a  publisher  for  the  exclusive  publica- 


'  Hnwitt  r.  null,  6  L.  T.  r.  s,  346. 
"The  oopfright  acu,"  uid  tlie  We- 
CluiMlllor."wervtliri>ctetlii|{uiiMt|)rint- 
log  (A  Anne,  c.  ID.  anil  fi  A  tl  Vic-t.  c  4&, 
«.  I&) :  and  whrn,  u  in  Uii«  CMe.  tfie 
tlvfrnilKni  lui.|  icqulretl  the  riglit  uf 
Uwfullj-  prinliDB  the  work,  he  wu  at 
librrt?  to  lell  Kt  anj  titue  what  he  hod 
M  printed.  The  wordi. '  oole  right  of 
luW,'  mi)ihl  or  might  not  tiart  beon 
•U[)erfluuus;  but  after  four  jreara  the 
rixhl  tfl  print  the  work  reverlei]  lo  the 
•uthnr.  who  had  lakea  care  lo  secure 
himtrU  in  that  rfxpcct.  It  had  been 
eogfvtttd  tltat  the  eflect  mt([ht  be  to 
imttnf  the  copyriftht  in  the  aothwr 
altoyellier,  u  ilie  puhliahor,  who  Iwd 
pufv'hueil  tho  uopyrigtit  fur  a  linUlL>d 
period  only,  mitclil  durin}(  thitt  periiMl 
print  ofT  copie*  etiough  to  la«t  I'or  nil 
llBie  Trobebly  a  nice  queiltuii  mltiht 
have  ariten  aa  to  Uie  number  of  copiei 
of  wbicfa  an  edition  miHht  conaist ;  but 


a  publisbvr  wm  not  likely  to  incur  llie 
uteleM  expon«c  of  printing  enpie* 
enoogh  lo  exhaust  the  ileniaiid  for  all 
lime,  nnd  luive  (hem  lying  ^n  his 
humlH  nnprufilahly.  But  the  aniwer 
M-aj  palpable,  thai,  if  the  nolbor  wUhed 
to  gunrd  R|{ainit  euoh  a  uonting\-ncy, 
he  mi([bt  easily  wcura  liiiiiiit>ir  by 
fltipulating  what  number  of  L-npiea  was 
to  be  printed.  ShouM,  Iwwever,  a 
case  of  fraod  be  establuihed  against  a 
publisher  undiTsuuh  a  state  ofcircum- 
slances,  the  court  rould  deal  with  it 
Bui  no  ca*e  of  fraud  wai  allent-d  iu  tlie 
present  case.  What  tlte  tiefendanis 
had  done  appearvtl  to  hiiu  (the  V.  C) 
to  have  been  done  perfet-tly  tHtiut  jitit; 
and  they  were  entitlol  uitilvr  the  L*an- 
tntct  to  du  what  tliey  bad  ilona."  Ibid. 
S60. 

■  Taylor  v.  PiUow,  Law  Hep.  7  Eq. 
418. 

>  See  amtt.  pp.  3S8~&43. 
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tion  of  a  literary  composition,  binds  himself  not  to  pabliah,or 
permit  a  third  person  to  publish,  the  same  work  while  the  fint 
piiMiHher's  rights  are  exchisive.     So  also  an  author,  in  giriog 
one  person  the  right  to  publish  &  book,  may  covenant  not  ttt, 
write  another  work  on  the  same  duhjcct,  or  to  take  part  in  I 
nvul  publication,  or  to  do  any  tbing  to  defeat  or  prejudice  tht 
sale  of  the  first  compofiilion.    Lord  Eldon  held  tiiat  a  covenant 
made  with  liia    copartncra  by  the  dramatiRt  Ckilmau,  not  14 
write  plays  for  any  other  theatre  than  the  Uaymarket,  was  not 
analogous  to  a  contract  in  restraint  of  trade  and  agaiimt  pubitt 
policy.' 

It  may  bo  regarded  as  settled  that  a  Court  of  Chaucery  vi 
restrain  an  author,  or  any  person  having  nutice,  from  violati 
an  express  negative  covenant  made  by  the  author ;  *  and 
has  been  hold  that  a  third  person,  without  notice  of  the  co 
nant,  may  be  enjoined  from  publishing  or  selling  a  book 
violation  of  it.^     The  same  principle  would  doubtleiM  apply  in 
the  case  of  a  negative  covenant,  not  express,  but  clearly  im- 
plied and  understood  by  all  the  parties.     It  has  been  held  th«l 
8n  actor  may  bind  himself  by  an  implied  atipulation  not  to 
in  any  oLlier  theatre  than  that  fur  which  he  ia  regularly  e 
gaged ;  and  a  court  of  equity  will  enjoin  bim  from  viulati 
such  covenant.*    There  is  no  reason  why  literary  contract! 
should  not  come  within  the  same  rule.' 

Antbor  tufty  not  Rsprodaofl  Work  after  Bals  of  Copyright.  — 
After  an  author  has  sold  the  copyright  in  a  book,  he  is  not 
free  to  reproduce  subHtantially  the  same  matter  in  another 
work.     Kven  in  the  absence  of  any  special  agrt:eraeiit,  the 


I 


>  Morri*  v.  Caiman.  18  Vet.  4S7. 
*•  I  canniit  lherefon=,"  haic]  the  T<onl 
ClMfievllor,  "  »e«  *«jf  Ihtmt  unrcnsori. 
able  in  ttiU  On  the  contrary,  it  »  % 
tamnct  which  itll  pnrlipR  may  van- 
plderni  HfT'inlini;  the  mn»I  cliifiliW,  it 
not  the  (inly,  nieans  uf  ninkinp  lhi« 
lhe«lr(>  prnRlitblp  t<i  t)i«ni  all  rs  pro- 
|>rieton.  autUon,  or  In  anj  ulh«r  L-ltar- 
aoter  which  they  arc  by  the  contract 
to  hold." 

3  Bsrfleld  V.  Nkihnlson.  2  Sim.  A 
Bt.  1:  Brooke  p.  Chilly.  2  Cooi-. 
{temp.    Colt«nham]    218;    Colbam    r. 


Simmi,  3  Rare.  64S,  6&»:  Wame  t. 
Rnutlcilgc,  Xaw  Rtfp.  18  Rq.  4117; 
Wiir.1  r.  BcL-lon,  Uw  Itvp  lU  Kq.  207. 

3  ColhuTD  r.  Kimuu,  #i>;>ra;  and  MC 
BaHield  c.  Nicholion,  tupnt, 

*  Montague  f.  Fluckton,  T^w  Rep. 
16  Kq  m».  See  aUu  Wi-lwitr  r,  DO- 
Ion.  9  Jur.  k.  «.  492  ;  Fechter  r  Mont- 
goniery,  ^  Beav.  2'J ;  Paly  v.  Smith. 
6  Jonca  &  Sp.  (38  N.  T.  Sup«-rior  Ct.) 
168. 

1  Fnr  a  fitnher  conaidcmt^nn  of  tlib 
subject  ami  thi*  aulhuritJea  TK-artng  ofe 
it.  see  latter  part  of  Cbnp.  XI. 
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I 


*^cond  publication  would  be  an  inrriiigeincnt  of  tho  copyright 
>«»  the  firet.* 

U17    PubUaber    make    ChasEei   In    Author's   MauuaCTlpt  ?  - — 
^le  quefltion  lias  been  raised,  whether  a  person  who  has  ac- 
quired the  right  to  publish  a  nianuscript  is  at  lilierty  lo  make 
^alterations  in  it  without  Ihe  consent  of  the  author.     In  Cox  v. 
^ox.^  it  ap|ieared  that  tlio  defi'iidant,  in  prepiiring  a  Uuok  for 
*^e  use  of  tenants  and  owners  of  property,  hod  engaged  the 
T>laiMtifr,  for  a  specified  sum,  to  wnte  the  legal  part,  mid  also 
^■o  rt;vise  or  rewrite  the  part  pre|>arcd  by  the  defendant.     In 
^lie  afrrcetucnt,  nothing  vas  said  about  the  copyright,  or  in 
^ho«e  naiue  the  work  should   be  published,  or  whe(hor  the 
{>Iaiiitifl"a  name  Hhonld  uppenr  as  the  author  of  that  which  he 
'^ras  tx>  write.     On  receiving  the  manuscript,  the  defendant 
objected  to  the  length  and  technical  treatment  of  the  part  con- 
^riUtitcd   by  the  plaintiff,  which   led   to  a  controversy  aa  to 
'Vfhethcr  alterations  and  omissions  should  be  made  in  this  [>art, 
or  whether  it  should  be   printed  without  change.      But    no 
definite  agreement  4in  this  point  seems  to  have  been  ninuhed. 
The  defendant  proceeded  with  the  printing;  and,  on  rending 
'the  proof-sheets,  the  plaintiff  learned  that  extensive  omissions 
and  changes  in  the  legal   part  hnd  been  made  without  his 
Icnowledge  or  consent.     The  plainiiif  now  sought  to  enjoin  the 
publication  of  the  work,  on  the  ground  that  such  use  of  bis 
manuscript  would  be  injurious  to  his  reputation,  and  also  on 
the  ground  that  he  had  not  lieL'ii  paid  for  his  services.     Tlte 
court  finding  that  "  the  plaintiff  wa^  evidently  in  the  subordi- 
nate position  of  assisting  in  the  production  of  a  work  which 
wa«  to  come  out  in  ihu  name,  and  as  tbi;  work  of,  Ihe  defend- 
ant," and  that  there  had  been  proved  no  utipulatioti  thnt  the 
defendant  should  not  make  any  alteration  in  the  manuscript^ 
refused  to  grant  the  iujnnclion.     It  was  further  held,  that  the 
plaintiff's  remedy  for  money  due  was  at  law.* 


1  Roon^jr  I'.  Kelljr,  14  Ir.  L«w  Tlep. 
v.*.  168;  Ciilhum  r.  Slnmis,  2  Unn; 
W8  The  25  ft  20  Viijt.  c  08.  «.  «. 
ex{iT«MlT  pniliiltiu  tho  artist  fntm  rv 
prtMiuL-inK  H  pJiinlintc  or  jilintot^nipli 
atter  be  luu  lold  iLe  origioal. 

<  U  lUrc.  IIB. 


'  After  the  afirc«m«'nt  hnd  Ih^h 
mnde,  tlip  plniitlifF  ultlwitivil  iifrniissioD 
fruin  the  dvl'viiihuit  dp  piitili»h  Ihe  trgnl 
part  in  M'parnte  form :  but  the  Vive- 
Uhantellor  UvU\  that  tliU  <va«  a  roUin- 
urjr  amitigi-ment  that  did  tjot  affect 
the  original  coDtracL 
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The  special  facts  on  which  this  decision  vas  based  should  be 
distinctly  borne  in  mind.  The  court  intimated  tlmt  a  different 
rule  would  apply  to  different  facts.'  The  cane  decides  nothing 
as  to  the  right  of  a  person  to  make  atterations  in  a  manuscript 
wliicli  is  to  lie  published  as  the  work  and  in  tho  name  of  its 
author.  Whatever  liberties  may  Lw  takeu  with  a  pnwluction 
with  which  the  author's  name  is  not  connected,  or  wliatever 
may  be  the  rights  of  a  publisher  in  making  unimportant  or 
harmless  cbnnges  in  a  work  for  wliose  composition  the  author 
is  to  be  held  responsible,  it  cannot  be  successfully  maintained 
that  a  publisher,  whether  be  has  bought  the  copyright  or  is 
merely  licensed  to  publish,  is  at  lilwrty,  without  the  consent  of 
the  autlior,  to  make  whatever  chiinget*  ho  may  please  in  a  etna- 
position  to  be  publihilied  in  the  name  of  the  author.  In  the 
absence  of  an  express  uudei'standini;  or  special  oircnmslanceB 
to  tlmt  effect,  such  a  privilege  is  not  even  impliedly  given  Iiy 
a  sale  of  the  copyright,  or  a  Itcouse  to  publish.  The  unau- 
thorized exercise  of  suclii  freedom  with  a  manuscript  might 
8eriou!«ly  hurt  the  reputntion  of  the  author ;  and  lliere  is  no 
principle  to  defeat  his  right  in  ei^nity  to  prevent  such  publica- 
tion by  injunction,  or  in  law  to  recover  damages  for  the  injury 
sustained  in  consequence  of  the  publication.  A  Court  of  Chan- 
cery has  enjoined  the  publication  of  a  l>ook  falsely  represented 
to  be  the  work  of  a  well-known  author  ;^  and  a  court  of  lav 


1  "A  aerioui  queatioti,"  B«id  Wood, 
V.  C.,  "  wn»  tlii-ii  luivvrti-d  Ui,  —  t>nt  it 
ia  oii«  whiuli  Joea  not  nnw  \d  lliis  esse, 
—  how  far  a  party  who  hJid  jiarcbiiKii 
a  mAiLii«cripi  hA»  a  rlglit  lo  nlttr  h, 
ADd  produce  It  in  a  tiiuiiintpil  funn?  — 
how  for,  in  a  oaae  in  n-liicli  the  pmp- 
erty  has  L-ompItrlely  pasH'd,  il  is  t«  tie 
EMiniilnlci]  to  a  (»ik.-  of  g»ii(]ii  lold  ami 
dclirprerl,  and  tliencfforwiin)  in  llie 
Oompli^le  (luminiiin  af  IIir  punHianer  < 
A  qniiliflcil  cniiCract  uwy  W  iiiaiSr:  aii 
cuaj  tua;  In*  »ii|v|iltp(]  to  n  tiiaitasine 
or  Ml  encyclopn'ilifl.  on  ilio  under 
clandlng  tWst  it  i»  to  Iw  publfflhpd  en- 
tife;  and  it  may  be  accepted  by  the 
edlti>r,  and  paid  fair  as  what  It  purports 
lo  l>e.  In  tliv  initaiH-o  uf  an  ejMv 
wliivh  tia*  hwu  Acceplt^'il  in  lliac  sliajie. 
Die  quesUun  might  urine,  whctlier  any 


curtailment  c»uld  be  allowed  ondtr 
lIiRt  s[WL-ial  coiilraot-  Bui  here  then 
is  no  audi  special  cuotnict.  'I*bc  c«a- 
tract  is  tliat  the  plaintiff  sball  *upply 
III*  defendant  witli  ili«  matter  wliii.-)^  li 
n^qiiinht,  in  eiicli  a  Torm  as  tii  enable 
Ilie  (IcfenrUnl  to  pdbliati  it  as  bta  uitn. 
1  cau  tind  iki  circunuitanueti  from  wiiicb 
nay  miirli  siMnrial  i-oiitract  as  I  ha*e 
m<-ntirn)vd  <.-an  lie  iTifvrrcd.  The  plain- 
lilT  has  indeed  nouk''!  to  malte  it  ■ 
stiptilnliiiii  tItHi  hi)!  emitributioii  tif  th* 
le|t»I  muteriids  shall  not  tte  publt^ticd 
otiierwise  than  entire ;  bnt  this  ttipula- 
tiun  has  no  foundation  in  the  original 
contract  upon  wbidi  hit  caae  rvsta." 
n  Jlare.  W4. 

1  Byron  r.  JnliniTon,  2  Meriv.  29;; 
llnrto  V.  l)e  Will.  I  Cent.  Law  Jour.. 
800. 
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OS  awarded  damages  for  the  iujury  done  to  tlio  roputation  of 
n  niitltor  hy  the  pitblication  of  an  erroiieoua  edition  of  a  book, 
ited  by  another,  but  wltli  a  iitle-pago  tending  to  mislead  llie 
ublic  to  believe  that  the  edition  had  been  revised  by  the 
ittthor.*  In  the  latter  case,  the  publisher  charged  with  wrong 
OM  tlie  owner  of  the  copyright  by  purcha^ie  from  the  autlior  ; 
ftiid  in  l>oth  caaen  the  coutrolting  principle  was,  that  a  (icraon 
liliall  not  bo  hold  up  to  tho  public  as  the  author  of  that  which 
Im  lias  not  written.  The  general  principle  la  the  Hume  wheu 
hat  is  published  is  materially  diflereut  from  that  written  by 
ihe  author. 

Publishet  Uable  for  Injury  to  Author  by  False  RepresentatioiM 
to  Autbormhip  of  Revised  Bdition. —  When  a  publishnr  is  tlio 
Ikbsolutc  owner  of  the  copyright,  bo  is  entitled,  without  tlic  cou> 
fit  of  the  author,  to  publish  suocessii'e  editions  of  tho  work^ 
ith  additions  and  corrections;  and,  in  bringing  out  new  editions, 
may  perliajis  make  such  omissions  and  other  changCK  in  tho 
•riginal  as  will  not  injure  the  reputation  of  the  author.  But 
idi  revision,  when  done  by  another,  cannot  lawfully  bo  repi-e- 
oted  a»  having  In^eii  made  i>y  the  autlinr  of  the  originnl.  In 
Archbold  V.  Sweet,'  the  facts  showed  that  the  plainti^,  liaviug 
prepared  a  second  edition  of  his  work  on  criaiiiml  law,  had  sold 
Ite  copyright  U)  the  defendant,  who  published  tho  book,  .\fter- 
irard,  the  defendant  published  a  third  edition,  prepared  by  aa 
editor  whose  name  did  not  appear  in  the  book.  The  title-pago 
represented  the  work  to  l)e  **  A  Nummary  of  the  Law  relative 
to  Pleading  and  Evidence  in  Criminal  Cases,  ...  by  J.  F. 
Archlold,  Esq.,  Barrister  at  Law.  Third  edition,  with  very 
considerable  additiuns."  Tlie  plaintiff  proved  that  there  were 
oumeruus  gross  blundora  in  the  third  edition,  and  alleged  that 
his  reputation  would  thereby  be  injured,  as  the  public  would 
bo  led  to  tK'lieve  that  that  edition  had  been  ])re|ared  by  him. 
Ixrrd  Tenlerden  instructed  the  jur^',  thai  if  tliey  found  that 
buyent,  uf«i»g  reasonable  core,  would  be  led  to  believe  that 
the  third  edition  had  been  rcvit<ed  by  the  plaintiff,  tho  lat- 
ter was  entitled  to  damages.  The  verdict  was  against  the 
defendant. 

'  AntilMilit  c.  Sweet,  in/ia.  Tiiltw.  1   C.  B.  W>8,  when-  U  wm  tipid 

*  6  C«T.  &    P. 'ilU.     Bee   Seeley  i'  thai  there  c«nbv  no  copjrrijtlit  in  ■  book 

Vlaber,  II  Sim    Ml.  trra.lQti   in  litter  rii1»el;  rcprevenled  to  be  tlie  work  of  a 

pHt  of  Chap.  XL;   sbo,  Wrlibt  v.  welt-koowo  aatlior.    8w  oftfr,  p.  IML 
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PnbUshtr  Untitled  to  Damage*  whan  Author  R«fusea  to  Supply 
Rest  of  Manuscript  after  Part  la  Printed.  —  Where  It  had    bt-ct* 
agreed  that  the  ijublishors  should  publish  a  manuncript  ftt  thoii— 
own  cx{>et)se,  and  divide  the  i>rufiu  with  the  author,  and,  aftrt- 
pftrt  of  the  book  had  been  printed,  the  author  refused  lo  suppijr 
the  rest  of  the  manuscript,  it  was  hold,  in  an  action  for  breach  oH' 
contract,  that  the  publislierB  were  entitled  to  recover  tlie  anoont 
which  they  had  exjK'nded  in  printing,  and  nf  the  profitit  which, 
tliey  would  probably  liave  realized  by  publication.     In  answer 
to  tlie  ohjection  that  the  action  was  brought  by  one  pattner 
against  another  for  the  recovery  of  partnei-sliip  profits,  and 
therefore  could  not  be  nmintained,  Lord  KUenboruugh  said: 
"  The  action  is  not  brought  arrainst  the  defendant  to  recover 
partnership  profits,  hut  for  not  contributing  his  labor  towards 
the  attainment  of  profits  to  be  subsequently  divided  between 
the  parties."  '  > 

Copies  Printed  to  Replace  those  Destroyed  bjr  Fire  not  a  Sei 
Bdition.  —  U  has  Iwcn  held  by  the  Scotch  Court  uf  Session  th 
an  editor,  under  an  agi-ccment  that  he  should  prepare  evei 
new  edition  of  a  work,  and  should  receive  a  certain  sum  for  hi| 
services,  is  not  entitled  to  superintend,  or  to  claim  pay  for,  the 
printing  of  a  jart  of  the  wt>rk  to  replace  copies  destroyed  by  fii 
The  copies  reprinted  under  such  circuniatancos  do  not  form 
new  edition,  but  go  to  replace  the  part  of  the  edition  dcfttroycdj 

Unlawful  Pnblioatlons.  —  A  contract  for  the  publication  of 
book  which  it  is  unlawful  to  publish  is  not  valid.^     But  where 


1  Oftle  V.  lA>C!kie,  3  Stark.  106.    In 

Brortk  !•- Wcrtworlli,  (Ifilrleil  in  J798, 
8  AnHtr.  8t<t,  it  app^urtn]  Out  tbe 
ptaintitf'  liaij  stl^ecl  to  publiili  s  work 
written  by  tlio  (Jpfendjint,  and  that  the 
iotmeT  sliould  hsre  a  part  of  the  pix>fii«, 
an<1  he  reiniliurset)  hy  tbc  autlior  far 
motipy  Ailvaiiced  fnr  jmlilk-alion.  Hav- 
ing  advanced  a  considerable  lum,  the 
)iiil)li*)<er  rt^fuMed  lo  go  on  with  tite 
pritiliDg  until  viliAtwa*  diic  liim  «hnit]d 
be  paiJ.  Tlw  ilcrvnilanl.  tliL-ii  agr^^d 
with  another  tawkwlk'r  for  tliL-  [>ii!>li- 
cation  of  (lie  hoi>k,  when  the  plaintiff 
a|jpliecl  for  ati  iiijunction  to  reiinln 
BUi.-li  [lublication  until  he  should  be 
paid  th«  anmiiiit  of  hi*  claim.  Tlie 
court  expreiwd  tlie  cipiiiian  that  "  (lie 
plaintiff  was  entitled  to  liave  au  in- 


>eU 

1 


junction  on  tuch  an  agreement,  sa 
S*  If  he   had  abanlutely  iiurcliaxed 
eopyrinht"      But    a    seltU-uiwil 
made  by  the  parties 

A«  this  waa  simply  ■  ctsim 
money  by  the  plaintiff',  who  did  not 
seek  to  enforce  a  right  to  puhli«h  tlic 
book,  and  did  not  allege  any  iruttty 
ariting  IVom  publicatJoo  by  another, 
it  may  be  doubt«d  wlwther  this  wa« 
a  mse  for  an  injunction.  The  plain- 
lilT'*  remedy  wa«  an  action  at  law  fi>r 
breech  of  cuiitrsct  lu  in  Qale  v,  I«(<kio, 
iii/ra.  and  C«x  v.  Cox.  11  Han:.  MS. 

«  HLiickwood    V.    Brewflter,   2S    Sc 
Sess.  Caa.  'M  ser.  143. 

*  C;ale    V.    Uckie,    8    Stsrk.  V 
I'oplett  I*.  Slockdale,   1    Ryan   & 
837  ;  Clay  v.  Yates,  I  Uarl.  &  N.  78. 
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ia  defence  waft  set  up,  and  the  work  itaelf  was  not  produced, 
d  no  endcDce  of  ita  character  was  offered,  the  court  instructed 
e  jury  that  tliey  were  not  to  presume  that  the  book  waa 
iioxioua.' 

It  has  been  held  that  a  printer  cannot  maintain  an  action 

i8t  a  publisher  for  money  due   for  printing  nn  obscene 

But  where  a  printer,  after  pnnting  part  of  a  book, 

ceivcd  tlie  inanitiKript  of  Uio   otlier   part,  and   found  it  to 

be  libellous,  it  was  held  that  he  waa  not  bound  to  print  the 

^bellouB  part,  and  was  entitled  to  recover  for  what  he  had 

bnoted.* 

m    Cyclopedias  and  Peiiodioala.  —  In  England,  thci*c  are  statu- 

"iory  provisions  concerning  the  respective  rights  of  author  and 

publiaher  in  articles  pul}liHhed  in  cyclopa)diafl,  raagazinea,  re* 

views,  aud  other  periodicals.*    In  the  absence  of  an  express  or 

■implied  agreement  to  the  contrary,  a  license  to  use  a  corapo- 

^Lion  ill  a  named  publication  gives  the  publisher  no  right  to 

publish  it  in  a  separate  or  other  form  not  within  the  meaning 

of  the  contract.'    And  the  same  is  true  independently  of  the 

statutory  regulations.*' 


t>  Gale  p.  L«ckie.  2  Surk.  107. 
'  fopltn  t>.  StockJale.  1  RyAO  & 
887.  Best.  C.  J.,  loid  that  "  do  per- 
•QD  wbo  tlw  contributed  hU  auuUiuov 
lo  Uiv  pobHcation  of  tuch  a  work  van 
ncover  in  a  court  of  juadce  any  coni- 
paoMlion  for  labor  to  beitowed.  Tlie 
pifwa  who  lend*  MniMlf  to  the  vioU- 
lloo  of  the  public  morali  and  lawn  of 
^tte  country  ihail  not  hare  the  aMist- 
^Bre  nf  lliu«e  lawa  to  otrrj  into  cxevu- 
tkiD  «och  a  puqwite." 

•  Cbiy  r.  Yat«,  I  HuH.  &  N.  78. 
"1  told  the  jury,"  laid  fotlock.  C.  B  . 
**  dial  If  the  plaintiff  agreed  lo  print 
the  dedicathin  and  the  treatiH.  and  *o 
ttntleniMilK  tu  print  that  wliich  he  knew 
to  l>e  Dhelloiu.  and  afterwanla  vaid 
that  ho  would  not  print  both,  in  such 
eaae  he  could  not  rvcorer  I  think  hi* 
riyht  to  recover  re«ta  entirely  on  this 
Lgrndnd,  ttiat  he  had  been  fumiihed 
Krith  tht>  irvAli^c  wiUioiit  the  diniica- 
tkia  TIh?  dedii^aliiin  wns  nnorvrards 
Kni :  hut  be  ttad  no  opportutiiiy  uf 
Itog  It  until  afler  it  waa  printed. 


He  then  diacorered  that  It  wm  libellooi, 
and  refuted  to  permit  the  defendaDt 
to  lutve  it.  I  think  ihut  if  a  contract 
U  ^(1  jide  tnl^red  iiitt^  by  a  printer 
U)  print  a  work  cnntiitiniiE  of  twopurt^, 
and  at  the  time  he  enter*  intn  the  con- 
tract he  ha*  no  means  of  knowing  that 
one  part  i»  unlawful,  and  he  executes 
bolli,  l>rit  aftiTward*  aupprce*!)*  that 
which  is  unlawful,  there  U  an  implied 
undt-rtakinK  on  the  part  of  the  pvrwin 
i>mtiloyinj{  htni  lo  pay  for  (o  muoli  of 
till.'  work  II*  ii  lawful"     Ibid.  78. 

'  &  &  6  Vict.  c.  46,  ■.  18. 

^  Uivhop  of  Hereford  i\  Grifflo,  16 
Sim.  I'JO;  Mayhew  r.  AUxwell,  1 
John*.  &  II.  .S12;  Smith  v.  Johnson. 
4  Gitl.  632 :  Sirahnn  v.  Graham,  16  L 
T  V.  8-  87.  on  ap.  17  M.  167.  For  a 
fulltr  convidi-ntUon  uf  the  righta  of  the 
pArtie*  lo  an  afrreement  ^oremed  by 
■ectioo  18  .of  6  &  K  VIcL  c.   45,  we 

anlr.  p.  248. 

•  Stewart  V.  Black.  D  Se.  Svaa.  Caa. 
2d  cer.  lOSO.  Tli«  ri^lii*  of  Uic  rv- 
fpecUve  pirtiet  in  the  United  Stat«f 
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Wlicre  an  author  had  been  engaged  to  write  an  article  for 
a  periodical,  and  before  tlio  aiticle  was  done,  and  before  the 
publication  or  delivery  of  any  part  of  it,  the  periodical  waa 
discoiitinucdf  it  was  held  that  the  publishers  were  not  entitled 
to  claim  the  completion  of  the  article  for  publication  in  a 
separate  formf  but  were  bound  to  pay  a  fair  sum  fur  Uio  |Kirt 
that  had  been  written.* 

Title  of  Magaziae  Partnership   Property.  —  Where    an    editor 

and  publishers  liavo  formed  a  partncrbhip  for  clio  publication 
of  a  magazine  of  which  they  are  joint  owners,  the  editor,  having 
taken  iitcpa  to  dissolve  the  partnership  with  the  view  of  estab- 
lishing another  periodical,  is  not  at  liberty  to  advertue  tlie 
diflcoiUinuance  of  the  first  magazine.  The  title  of  the  latter 
and  tht!  riglit  to  publish  it  are  lartnership  property,  and  may 
be  sold  for  the  benefit  of  the  partners.  But  the  editor  may 
advertise  \tg  discontinuance  by  him,  or  as  ^'  as  he  is  con- 
cerned.* 

Jtame  of  Editor  not  Part  of  Title  — In    Crookes  v.   Petter/ 
it  appeared  lliat  an  agreement  had  l>cen  made  that  tlie  plaintiff, 
for  a  sum  to  be  determined   by  the  innnljer  of  copies  sold,  _ 
should  be  the  editor  of  a  periodical  owned  by  the  defendants,^. -^, 

and  to  be  published  by  them  under  a  title  to  be  agreed  on »• 

After  it  hail  been  puhlisliiH]  f<ir  almnt  a  year  with  the  title  or~^  *t 
heading,  "The  Photographic  News,  a  Weekly  Record  of  thoe:^'-** 
Progress  of  Photography,  Edited  by  W.  Crookes,  F.  C.  S.,"  andf^-^ 
with  a  printed  natice  that  all  editorial  communications  shonli^E:^  -I') 
be  addrcsaed  to  tlie  editor,  the  plaintilT sought  to  have  the  defend — -t*i* 
ants  enjoined  from  interfering  with  bis  editorial  management.  .;*  •^ 
and  from  puhliKbing  the  periodical  without  his  name  as  oditov  «::^ 
appearing  in  the  title,  or  in  some  other  place,  or  willionK' 
a   printed   notice   that   editorial    communications  should   tx*-*-^^ 
addreflsed  to  him.    The  court  refui^cd  to  grant  an  injunction  oik  «..*ua 
the  grounds  tiiat  the  title  of  the  periodical   had   not   bce» -^^^pB 
changed  by  the  omission  of  the  editor*8  name,  which  was  not      .^ta 


m. 


In  Uie  cue  of  nrticlei  publiihed  in 
magA^nvs  uiil  otiior  poi;}oO)cmU  ire 
considered,  onie,  p.  '2&0. 

I  VlmacM  p.  Colbum,  6  C*t.  t  P. 
58,  on  up.  6  Uiiig.  14. 


>  BradboTT  e.   Dlckeni,   27   Bm 
69.    S«e  Alio  ContUble  v.  Brvir«ier„ 
6c.  Sees.  Cm.  214 ;  Uokk  *=•  Klrby. 
Vei.  216. 

a  3 1*  T.  V.  e.  336. 
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part  of  the  title,  and  that  there  was  no  stipnlation,  express  or 
ii^plied,  in  the  agreement  that  the  defendants  should  not  do 

rhat  the  plaintiff  smipht  to  enjoin  them  from  doing. 
Joint  Ownen  of  Copyright.  —  Joint  owners  of  the  copyright 
Uiay-  Diake  any  agreement  between  themselves  with  reference  to 
the  printing,  piibhcation,  and  sale  of  a  book ;  and  snch  con- 
tract will  be  binding  on  them,  although  it  may  not  be  valid  as 
far  aa  other  persona  are  concerned.' 

In  Carter  r.  Bailey,  it  was  held  by  the  Snpreme  Court  of 

—  Ivfaiiie  chat  one  owner  in  common  of  a  copyright,  who  at  his 

own  exi)cnKe  hait  published  and  sold  the  book  copyrighted,  is 

not  liable,  in  the  absence  of  an  agreement  tM(«r«c«e,  to  account 

to  his  co-owner.' 

IiltAi-ary  Contracts  Oov«rned  by  Statute  of  Frauds.  —  There 
appears  to  be  no  reason  why  the  general  principles  of  the 
^atut«  of  Frauds  shinild  not  apply  to  literary  aa  well  as  to 

IcsUier  coutractH.3  in  riweet  v.  Lee,*  it  apiieared  that  the  agroc- 
xnent  for  the  publication  of  a  dictionary  of  legal  practice  was 
contained  in  a  memorandum  which  was  signed  with  the  initials 


1  Oouia  V.  Bnnt»,  S  Wend.  [N.  T.) 
602.  "  Tliere  U  no  priiK-iple  i>r  tu- 
thnrily."  *aiil  Nvlsuu,  J..  "  wfiich  wHI 
Inhibit  8uch  ■  CDDlnct  between  p«r- 
tic*,  because  they  may  be  pftrinen  In 
Uie  •ubjtct-matter  of  it.  Tfioy  mnj 
bind  ihemtriTN  by  a  privAtr  sfirve- 
iBMit  oonc«ming  llie  purinenhip  bu»i- 
Iwm;  but,  to  far  as  tliinl  ]ierai}ns  may 
be  inlervaleil,  it  would  he  inuporstive 
s»  to  tlicm."     Ibid.  MS. 

<  M  Me.  460.  "  In  tlie  abwace  of 
any  contract  nnxlifyinu  tlieir  relmionn," 
aaid  Virgin,  J.,  "  ihey  are  ■Imply  u«rn> 
•n  in  comiiioo,  *a  the  plaintiil  has 
alle^red,  each  owoing  a  di*tiiict  but 
unitjvidfd  pttrt,  which,  or  ni\y  purt  of 
which,  alone  he  can  aell,  aji  In  the  cs«e 
U  pereoiial  ohatteli.  Tkie  iitniiile  tion- 
Un  upon  all  the  owm-rs  full  powc-r, 
Without  exacting  any  ublitcatiiin  in 
Ktan*.  to  print,  publifh,  and  veil.  It 
fire*  no  tniwrior  right  to  i>ither, — 
the  only  reauiction  beinfr  u  to  time. 
All  olbert  within  tliat  period,  harinn 
Qo  lii.-en»e  from  them  or  nome  one  nf 
Uiexn,  aniexcluded.    Each  can  cxeruiM) 


liw  own  right  alone,  wltliout  nsEag  or 
re(.-civing  atiy  aiil  or  twnefit  wliatcrer 
fn»m  the  title  or  profwrty  of  (livotlivrs. 
Bui  if  none  be  allowed  to  enjoy  Mb 
legal  interen  without  the  content  of 
aU,  ilien  ont>,  by  wlthhohling  liii  con- 
Bent,  might  pracii«jal]y  destroy  the 
value  of  the  whale  use.  And  a  use 
only  uptm  voiiilttitm  of  ai.*countinK  fur 
proQtB  would  (.rimpi'l  a  disu«e,  or  a 
risk  of  skill,  cnptlnl,  iin<)  time,  with  no 
riglit  to  caII  (or  a  sharing  of  possible 
lotses.  When  one  owner,  by  exercJt- 
ing  ■  right  expreaaly  conferred  upon 
him,  in  no  uisc  tuoleeCa  the  right,  title, 
pOBAeiision,  or  estate  of  his  co-owners, 
mr  }iimk<rv  Iheiii  fmm  n  fnlleiijoyment, 
or  sale  and  transfer,  of  their  whole 
property,  we  fail  to  perceive  any  prin- 
ciple of  equity  which  would  require 
him  to  AciMiunl  thfrefor.  If  owoera 
of  snch  property  would  have  the  result 
olherwise,  they  must  bring  it  about 
by  contract."     Ibiil.  4«3, 

>  See  Strnban  v.  Graham,  10  L.  T. 
H.  B.  87.  on  ap.  IT  Id.  467. 

4  8  Man.  &  Or.  462. 
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of  the  publisher  and  of  the  author ;  and  was  to  the  effect  that  the 
latter  should  receive  X80  a  jear  for  five  years,  and  X60  a  year 
for  the  rest  of  hift  life,  if  he  should  live  longer  than  five  yeara. 
Tliis  waa  held  to  be  void  under  tlic  Statute  of  Frauds ;  ^  because, 
being  a  meniorBudum  of  an  agreement  not  to  be  performed 
within  a  year,  no  cunnideration  was  expressed  on  t!ie  face  of  it, 
and  it  was  without  any  signature  other  than  the  initials  of  the 
parties.  The  plalntitf,  ttierefore,  was  not  entitled  tu  damages 
claimed  to  have  been  sustained  by  the  failure  of  the  defendant 
to  perform  his  agreement  to  prepare  a  new  edition.  Nor, 
although  the  contract  was  void,  cuuld  the  plaintiiT,  having  paid 
for  several  years  the  sums  mentioned  in  the  memorandum, 
recover  the  money  so  paid  ou  the  ground  of  failure  of  coat 
ation. 

All  agreement  bj  a  printer  to  find  the  pa[)cr   and 
a  book  lias  been  held  not  to  be  a  contract  for  the  sale  of  goods 
within  tlio  Statute  of  Frauds."     The  printer  is  entitled  under  a 
verbal  agreement  of  tliia  kind  to  recover  for  work  done  aud^ 
materials  supplied.^ 


I  Sfl  Car.  IL  c.  3.  e.  4. 

>  39  Car.  IL  c.  8,  a.  17.  u  exICDiled  bj  9  Geo.  lY.  c.  14,  i.  7. 

>  amy  p.  Yfttai,  I  Uori.  ft  S.  78. 
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PIRACY. 


Piracy  Defined,  and  OlstingaiBbed  from  PlsglarUm. —  In  tho 
law  of  copyright,  piracy  is  U»e  use  of  literary  proiwrty  in  viola- 
tion of  Uie  legal  righlA  of  the  owner.  The  meaning  of  in* 
fringemcnt  is  the  same.  Neither  word  is  properly  used  where 
no  legal  rights  are  invaded.  Ilence,  strictly  speaking,  it  is  not 
piracy  to  take  witliout  authority  eitlier  a  part  or  the  whole  of 
what  another  has  written,  if  neither  a  statute  nor  the  common 
Uw  is  thereby  violated.  Such  act  may  be  plagiarism,  which  is 
a  moral  but  not  necessarily  a  legal  wrong ;  but,  to  constitute 
piracy,  there  must  be  an  act  against  tlie  law.  Plagiarism  fur- 
ther differs  from  piracy  iu  that  the  plagiarist  falsely  offers  oa 
bis  own  what  he  has  taken  from  the  writings  of  another.  The 
pirate  may  or  may  not  do  this.  Hence,  there  may  l>e  an  unau- 
tliorized  appropriation  of  literary  property  which  is  neither 
piracy  nor  plagiarism,  as  the  republication  in  the  United  States 
of  the  work  of  a  foreign  author.  This  is  not  piracy,  because  no 
law  is  violated ;  and,  without  misrepresentation  as  to  authorship, 
it  is  not  plagiarism.  So,  also,  the  same  act  may  be  at  once 
plagiarism  and  piracy. 

The  word  piracy  is  applied  to  the  unlawful  taking  of  any 
kind  of  intellectual  pro|ierty,  whether  literary,  dramatic,  or  art. 
Nor  is  its  use  restricted  to  productions  published  and  protected 
by  statute.  Tlie  violation  of  common-law  rights  by  publicly 
reading  a  literary  composition,  representing  a  manuscript 
drama,  making  or  exhibiting  copies  of  a  work  of  art,  may 
properly  be  called  piracy. 

PoDdamental  Principles  hj  which  Piracy  la  Determined.  —  ThO 

legislature  has  not  deHncd  piracy,  or  indicated  how  far  a  pcr- 

I  son  may  lawfully  go  hi  appropriating  the  results  of  another's 

labors.    Tho  English  statute  prohibits  auy  one  without  axh 
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thority  from  printing,  publishing,  importing,  or  flelHng  "any 
book  in  which  thei-e  shall  bo  subsiHting  ojpyright." '  Tlia 
law  of  the  United  States  prohibits  the  printing,  publicatio^^ 
sale,  or  importing  of  "any  copy"  of  a  book  entitled  to 
protection.^  The  language  of  the  earlier  statutes  iu  l»tfa 
countries  was  substantially  the  same.  "  Book  "  iu  the  Bngiiiib,' 
and  *'copy  "  in  the  American,  law  are  here  used  for  the  san* 
purpose,  anil  with  thu  Hainc  meaning ;  but  hotli  acta  arc  silent 
as  to  what  that  purpose  and  meaning  are.  A  literal  reprint  oT 
an  entire  work  is  obviouely  a  copy.  But  is  the  republicati 
of  a  part  of  a  book  within  tlie  atatutory  prohibition  t  Is  t 
lueauing  of  the  word  copy,  as  here  used,  limited  to  verhati 
transcripts,  or  does  it  extend  to  paraphrases  and  servile  imi* 
tioiis?  Is  tlie  unlicensed  translation,  dramati^tion,  or  abridg 
ment  of  a  copyrighted  work  piratical  ?  Did  the  legislatm 
iuteud  to  protect  the  substance  of  a  literary  composition, 
merely  its  verbal  form?  These  and  kiadrcd  questions  ha 
been  left  to  the  courts.  They  are  to  be  determined  by  adjutlW 
catcd  principles. 

The  declared  object  of  the  copyright  lavs  is  to  encourage 
learning,  and  to  secure  authors  in  the  enjoyment  of  the  fruits 
of  their  labors.  As  a  means  to  this  end,  the  legislature  hw 
guaranteed  protection  to  literary  property,  and  has  declared 
the  unlicensed  use  -of  that  property  to  be  piracy.  We  must 
first  uudcrstaud  what  that  is  for  which  protection  is  gireii, 
before  we  can  determine  what  is  an  unlawful  uwe  uf  it.  It  baa 
been  shown  elsewhere  that  literary  property  is  not  limited  to 
the  precise  form  of  words,  the  identical  langttnge,  in  which  a 
composition  is  expreflHcd,  but  that  it  is  in  the  intellectual  cre- 
ation of  which  language  is  but  a  means  of  expression  aad 
communi cation.^  The  same  production  may  be  expi-esoed  and 
commnnicated  in  various  languages,  without  aiTectiug  its  idea- 
tity.  The  means  of  communication  arc  changed  ;  but  the 
thing  communicated  remains  the  same.  So,  in  the  same  lan- 
guage, the  words  may  be  varied ;  but  the  substantial  identi; 
of  the  composition  is  preserved.    It  is  this  intellectual  { 


>  6  &  6  Vict  c.  46,  >.  16. 
B  U.  S.  Ker.  St.  «.  4964. 
■  See  an/*,  p.  M. 


PIEACT, 


385 


tion,  and  not  merely  one  form  of  language  in  which  it  may  lie 
expressed,  which  is  the  fruit  of  the  autlior'n  genitiR  or  mentnl 
lab4ir.     It  is  this  which  is  his  prof>ei-t}',  and  to  which  the  law 
^arantcea  protection.    It  is  this  whose  unlawful  appropriation 
is  pinicy.     Property  cannot  exist  in  simple  ideas  and  thoughts; 
l>Qt  only  in  tlieir  arrangement  and  combination.     It  is  tliia 
*»8ociation  that  forms  a  literary  composition  ;  and.  unless  this 
or  a  substantial  part  of  it  he  taken,  (here  ia  no  nppropriation 
of  property.     Hence  ideas,  thoughts,  sentiments,  ic,  where- 
over  found,  may  he  appropriated  by  any  one.     But,  to  take 
thetn  in  their  association   is  to   take   the   production   itself. 
I    ^o  reproduce  the  whole  or  a  large  part  of  the  cnmpositiun, 
^*'en  though  the  language  of  the  original  be  paraphrased  or 
^''anslated,  is  to  appropriate  wliat  another  has  produced,  and 
^'Jat  rightly  belongs  to  him. 

^«-tto  Test  of  Piracy.  —  As  the  owncr  of  material  possessions 

'^'^y  assert  his   riglits  wherever  or  in  whatever  disguise  hia 

r**'opcrty  is  fuwid,  so  the  author  of  a  literary  com|K)8ition  may 

*^**im  it  aa  hia  own,  in  whatever  language  or  form  of  woi-ds  it 

^*n  be  identified  as  his  production.     The  true  test  of  piracy, 

**€«,  is  not  whether  a  com|i08itioD  is  copied  in  the  same  lan- 

S^age  or  tlie  exact  words  of  the  original,  but  whether  in  sub- 

^t^iire  it  ia  reproduced  ;  nf»t  wlii'thcr  the  whole,  hut  whether 

*  Hiaterial  part,  is  taken.     In  tliis  view  of  llie  Hulfject,  it  is  no 

^iefeuce  of  piracy  that  the  work  entitled  to  protection  has  not 

*^<H;n  copied  literally  ;  that  it  has  been  translated  into  another 

'Unguage;  that  it  has  been  dramatized  ;  that  the  whole  lias  not 

^^c^en  taken  ;  that  it  baa  been  abridged  ;  that  it  is  reproduced 

"*»»     a  new  and  more  useful  form.     The  controlling  question 

^I'Ways  is,  whether  the  subatance  of  the  work  is  taken  without 

authority. 

I         If  the  provision  of  the  English  statute  which  declares  that 

no   Que  without  license  shall  publish  "  any  book  "  protected  by 

copyright,  or  that  of  the  American  act  which  prohibita  the  un- 

antkorized  republication  of  "  any  copy  "  of  a  copyrighted  work, 

w^erc  construed  to  mean,  that  the  law  is  violated  only  when  a 

literal  copy  of  the  work  ia  reprinted,  it  ia  obvious  that  there 

*"o»ii(i  be  practically  little  protection  for  literary  property ;  and 

the  pur|jose  of  the  legislature  would  bo  almost  wholly  defeated. 

2& 
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To  escape  tlic  penalty  of  piracy,  it  would  only  be  neceasarrto 
parnplirasc  or  translate  llie  language  of  the  original,  or  repro- 
duce Iho  work  in  anotlier  form.     In  (his  way,  all  that  is  val- 
uable in  a  literary  production  might  l>e  appropriated  by  inr 
one  with  impunity.     1  have  endeavored  to  explain  the  tnic 
fundamental  principlcR  which  govern  piracy,  and  to  point  out 
thoee  liy  wliose  application  alone  eflect  can  Ire  given  to  tlie  intent 
of  the  leginlature,  and  the  protection  guaranteed  to  litem; 
property  by  tlie  copyright  statutes  be  Mcured.    Ou  those  prin- 
cipleH  reat  the  great  body  of  the  judgments  relating  to  pirncy. 
In  some  caacH,  tliey  have   been   overlooked   or   disregarded, 
and  judicial   opinions   and  dicta  marked  witli   inconsistency 
and   injustice  Iiave    l>een    expreaaed.      But,   in   general,  tl» 
courta  have  liberally  and  soundly  expounded   the  law,  tud 
establi&lied  principles  broad  enough  to  protect  the  substantial 
fruits  of  literary  labor.     Mr.  Justice  Story  affirmed  a  fundi- 
;ntal  principle  of  the  law  of  copyright  when  he  held  that  a 
wor^c,  to  be  free  from  piracy,  must  be  the  result  of  the  author's 
"  own  labor,  skill,  and  use  of  common  materials  and  common 
sources  of  knowledge  open  to  all  men."  *   And  Vice-chancellor 
Wooil,  afterward  Lord  Chancellor  Hatherley,  following  a  long 
line  of  Knglish  decisions,  gave  expression  to  the  same  princi* 
pie,  when  lie  said,  "  No  man  is  entitled  to  avail  himself  of  the 
previous  laliors  of  another,  for  the  purpose  of  conveying  to  the 
public  the  same  information,  although  be  may  append  addi- 
tional information  to  that  already  published.*'^ 

Lawful  Uses  of  Copyrighted  Wobes,  —  I.  Piib  Use  bt 

Quotation. 

It  is  a  recognized  principle  that  every  author,  compiler,  or 
publisher  may  make  certain  uses  of  a  copyrighted  work,  in  the 
prepa.ration  of  a  rival  or  other  publication.  The  recognidoa 
of  this  doctrine  is  essential  to  the  growth  of  knowledge  ;  as 
it  would  obviously  be  a  hiudraucc  to  learning  if  every  work 
were  a  scaled  Ixiok  to  all  subsequent  authors.  The  law,  there- 
fore, wisely  allows  a  "fair  use"  to  be  made  of  every  copy- 

1  Emenon  v.  UsTies,  8  Story,  798. 

*  SvuU  V.  Suiifurd,  Iaw  Kep.  8  Eq.  721. 
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righted  production  ;  and  this  liberty  is  nonftistcnt  with  the  true 
purpose  of  the  law  lo  give  to  the  earlier  author  adequate  pro- 
tection for  the  results  of  his  labor.     IJiit  to  determine  the  ex- 
|i        tent  of  this  license,  and  to  dmw  the  line  between  a  fair  and  an 
H     nnlavful  use.  ia  oflcn  one  of  the  moHt  difficult  problems  in  the 
^      law  of  t'opjrtKht.     The  question  must  generally  be  determined 
bjrt/ie  special  facta  in  each  case.     What  will  bo  considered  a 
B    fair  use  in  one  case  may  amount  to  piracy  in  another.    Tlid 
I        <Iue8tiou  of  fair  use  will  lie  considered  under  two  heads:  First, 
wljen  tfcrf/atim  extracts  have  been  taken  from  the  copyrighted 
^■ork,  either  with  or  without  acknowledgment ;  second,  when 
tue    copyriglited  work  has  Ijcen  otlicrwise  used  in  the  prepara- 

»tion  of  another  publication. 
ZXztnou  for  criticLRm.  —  Of  the  former  class,  the  most  cora- 
XQOQ  instances  arise  when  extracla  are  taken  for  purposes  of 
criticism  or  review.  The  critic  or  reviewer  may  make  liberal 
quotations  from  the  original  work,  with  or  without  acknowl- 
edgement of  the  source,  and  either  for  favorable  or  unfavura- 
1>1«  comment.  Tlio  criticism  and  extracts  may  l>c  published  in 
*  newspaper,  magazine,  book,  or  other  form.  But,  in  the  exer- 
cise of  iliis  privilege,  no  person  will  lie  allowed  to  republish  in 
tlio  form  of  quotations  a  valuable  part  of  a  copyrighted  work, 
and  Thus  to  an  injurious  extent  to  supersede  the  ori^iinal.' 


1 
■ 


'  Br.  Howonh  V.  Wilksg.  1  Csmp. 

M  ;    ffilkln*   L-.   Aikin,    17    Vfs.   422; 

VW'liiiilnijltflii,  I,   Wuuler,  S  Swatm.  i'iH ; 

MAwnuii  ,>,  TeKs.  '^  Ru5»-  3M& ;  Hell 
».  VTliiiebc-w).  8  Jur.  68 ;  CftinpWU  v. 
Scon,  U  Sim  31:  Bolin  r.  Bugue.  10 
Jar.  4a0  ;  Black  v.  Murray,  0  8c.  Smb. 


iufficient  to  ihow  the  merits  or  de- 
nieritH  of  liw  work ;  l»ut  ibvy  csnnat  wi 
exi>rciBe  the  iiririlvge  na  In  8ii|ien«<le 
tlie  original  book.  HufRi-k-nt  maj  bo 
taken  lo  give  a  correct  rivw  of  the 
whale;  but  tlic  [irlrrlegie  of  making 
«xtrKc-t>  is  limiled  to  Ihuie  abj«ctt,  and 


Cfla.3td  ter.  JHl ;  Uradbury  r.  Ilotten,  cannot  be  exerulied  to  ludi  an  (.-xli-nt 

^^*  K«p.  B  Exch.  1  i  Smiili  v.  CIiauo.  tlint  tbe  revieiw  slinIL  bvconkv  n  MiLUti- 

*^  J*  T.  «.   i.  T76.    Am.  Folsora  v.  luti-  for  Uio  book  revitwwl."    Clifford, 

*'**»li. 2  Sujry,  100;  Siory'a  Executors  J.,  Lawrtncu  ».  IJana,  2  Am.  L.  T.  H. 

•"•  HiIniQibe,  4  Mcl*an,  KO(i;  Ijiwrence  s.  ».  428- 

*•  *Miu,  '£  Am.  L.  T.  K-  %.  s.  402.  "  Auknow1«ftgeil    quoiatlona.    cvea 

"  A  Keview  will  not  in  gen^rul  aervv 
^  aulMtttute  for  llw  book  reviewe<l ; 


/~*^  e\«n  ilipn;,  if  «>  miicli  ii  (>xirHi:li*il 

'**   it  wmmunicatefl  tlieimme  knowl- 

Jfe  vjtli  Hie  oriitiiuil,  il  ii  an  action- 

j-'*'      vioiatiuD  of  literary    propcny." 


Ueriewers 


£llenboroaf[li,  Koworth  v.  WilJtei, 


may    make    ex  tracia 


from  cupyri|{lit  work»,  if  cti«y  are 
quutatiniift  fairly  made,  eitlier  tur  iJic 
|)ur]H)#ci  of  uriltciiim  or  of  illUHtnilion, 
arc  not  infHngvmenta  ol  c.'u|iyri);lit. 
To  hold  any  thint;  else  wouUI  be  to 
ttenli'iH-e  to  deitih  alJ  our  ri'viewH,  and 
tlie  greater  [Nirt  of  our  works  in  pbil- 
oanpliy.  If  indeed  the  quotation  ia 
ouloraUe,  and  made  for  the  mere  pur- 


J 
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Test  of  Pail  Use  in  Case  of  Crlticlsta  —  Whether  the  UmitA  nf 

lawful  quutatiuii  liuvc  l>eei)  exceeded  iti  a  queBtion  governed 
by  the  circumstances  of  each  case.  It  is  to  Ik;  determined  not 
by  the  intention  of  the  critic  or  reviewer,  but  by  the  character 
of  his  publication  and  the  purpose  which  it  serves.  The  con- 
trolling inquiries  will  be,  whether  the  oxtracta  are  of  such  ex- 
tent, iinpoi*tance,  or  value  that  tlie  publication  complained  of 
will  gu|)crsede  tu  an  iiijurioiis  extent  the  original  work.  la  a 
material  and  valuable  part  of  the  contents  of  the  original  com- 
municated by  the  compilation  ?  Will  the  latter  tend  to  dimin- 
isli  the  sale  of  the  former,  by  reason  of  being  wholly  or  partly 
a  Bubatitute  ?  If  ho,  the  rcHults  of  the  original  author's  lubon 
arc  appropriated  to  bis  injury,  and  his  rights  are  invaded.* 

Unfavorable  CriticiBm.  —  An  important  consideration  in  these  =« 

cases  is  the  injury  done  to  the  author  entitled  to  protection 

But  iJila  injury  must  arise  from  the  tendency  of  the  publicati 
containing  the  extracts  to  supersede  the  work  from  which  the 
are  taken.     Damage  done  to  a  work  by  unfavorable  criticismz^ 
of  its  contents  does  not  enter  into  the  question  of  iufrin 
tnent. 

Bxtraota  for  Otlier  Parposes  than  CriUoiam. — The   principl*- 


jMM  of  inRerting  a  Isrge  pnrlicm  of  the 
copyright  work,  lUe  rvsiilt  woiilil  bv 
diffi-rent.  In  the  present  csbc,  I  tee 
□iithin^  in  the  (|iimAtioni  colorable  or 
impDijier.  T1inu(cti  th»-y  are  of  some 
lt;ii(;th,  tlu-y  are  a  very  emnll  portion 
of  tliu  entire  wwrk.  They  nre  fairly 
sttQ  legitimnU'ty  n])])lietl  tu  l)ie  illuitni- 
tion  of  the  lHiUn<l*  to  wliiult  they  are 
sppemled.  'I'hey  may  hsve  ilttinfrly 
BI>)ilit.-4l  to  tliem  the  leat  which  ic  often 
referred  to  in  quextioiis  of  copyright; 
nsnifly,  wlielhtr  [licy  are  likely  to 
injurv  the  nale  uf  the  iiliegef)  ciipyri^lit 
work.  1  xnt  of  •i)iiiiioii  ilial  they  arc 
likely  tvi  ilo  Ilie  tvry  rerenn;  of  lh)». 
1  think  no  one  can  read  these  qimta- 
tioTis,  and  reit  content  till  he  has 
actinlred  and  read  the  whole  of  that 
eiquisite  novuL,  at  whfttovcr  cott  within 
Ilia  uieaiit."  Lort]  Kitiloch,  Black  r. 
Murray.  9  Sc.  8cm.  Ch§.  D'I  ter.  856. 

t  "  >Ve  raoflt  often,"  »ld  Mr.  JiMtice 
Storj',  "  in  deddinR  questinna  of  this 
■ort,  look  to  the  nature  and  ohject  uf 


tlie  «plectioRs  made,  (he  quantity  as 
value  of  the  materials  iwed,   and  ||— 
degree  in  which  the  u*e  may  pri^iidis 
the   Rftle,   or  diminish   the   pn>t1i*.. 
BUpemede  the  ohjeeta,  of   the  firi);it 
work."     FntBom  r.  Mar«h,  2  Story.  II 
RetV.Tnn({  to  ttii»  lan^itn(;i>  at  cit<^  ^^Eaijr 
Vit-e-Chaneellor  Wood  in  Scott  c  Sva^m^nt- 
ford.  Law  Ucp.  8  Kq.  T£i.  Vic^(*ha^».n- 
cellor  Hall  said  :  "  But  I  do  not  und  -^le-x^ 
■tiiDd  tJie  Vloe-Cliancellor  tnaaylft— mMt 
we  must  find  all  these  ihin^*  conc^Lsr^ 
rinif,   in  ortjer  to  entiUe  a  plaintilf^     *o 
relief  in  ihiit  court."     Smith  r.  Cha^  ^^*t 
K]  I,.  T.  X.  ».  776 

"Tlie  inquiry  i«."  aatd  Mr.  Jat«-i^?* 
McLean,  "  w  hat  effect  mmt  iheextr^*r«» 
hare  upon  the  original  work  ?  If  t  ^a**? 
render  It  leu  Taluable,  by  su{»erserli  rwf 
its  use  in  any  degree,  the  riichl  of  «■!'■« 
author  i«  iofriDged;  tod  it  cmn  be  *^ 
no  important  to  know  with  iw*»*t 
intent  tliii  wa«  done."  Story's  Ex*  *-^  '^' 
ton  V.  Ilolcomlie,  4  McLean,  810. 


on  which  them  privileges  are  accorded  to  reviewcrR  will  justly 
claim  recognition  in  the  case  of  other  works  wIiohc  put-pom  is 
not  Btrictly  that  of  criticism,  hut  in  which  Tair  quotation  may 
bo  lined  for  the  advancement  of  knowledge  and  without  harm 
to  tlie  original  author.  Thus,  In  the  case  of  two  or  more 
treatidM  on  the  same  subject,  it  if)  not  uncommon  for  the  later 
ttttlior  to  quote  the  language  of  IiIh  predeccKHor,  either  to  cor- 
roborate his  own  statements  or  to  show  the  diversity  of  views 
held  liy  other  writers.  Especialty  among  writers  of  law  hooks 
doe«  this  custom  j)rcvail ;  and  its  lawfulness,  when  kept  within 
reasonable  hounds,  should  be  judicially  recognized.  When 
qaotalions  are  tiius  made  to  serve  a  legitimate  pur)iORe,  good 
rather  than  harm  may  l>o  done  to  the  earlier  author.  But 
when  it  appears  that  the  purpose  of  the  later  author  is  to  »av6 
him»elf  labor  by  taking  the  fruits  of  another's  industry  and 
learning,  and  the  extracts  are  of  such  extent  and  character  as 

»to  give  a  material  value  to  the  subsequent  ti-eati^e,  to  the  sub- 
Btantial  injury  of  the  earlier  one,  a  case  of  infringement  may 
be  made  out.  For  obvious  reasons,  the  test  of  piracy  will  be 
applied  with  more  stringency  in  the  case  of  rival  works  than 
when  the  extracts  are  used  simply  for  purposes  of  criticism  or 
illuBtration. 

So  the  law  may  be  sitmcwliat  liberally  construed  in  the  case 
of  an  author  who  has  taken  copyrighted  selections  to  a  mode- 
rate extent,  and  fairly  UKcd  them  for  illustration  or  other  legi- 
timate purpose  in  a  history  of  pliiloeophy,  literature,  |HM>try, 
^4^. ;  in  a  treatise  whose  purpose  is  to  give  a  biography  of  the 
author  from  whose  publiealions  the  quntations  are  marie,  an 
explanation  of  his  theories,  an  analysis  of  his  character, 
works,  <fcc. ;  or  in  other  productions  whose  object  is  ditteront 
from  that  of  the  protected  publication,  and  whose  tendency  is 
not  to  supersede  the  original.  Here,  also,  the  fi-eedom  of 
xnaking  quotations  will  generally  l>e  more  restricted  than  iu 
the  case  of  works  of  criticism,  for  the  reason  that  puldications 
of  the  former  kind  have  a  greater  tendency  to  sn|iersede  the 
original  limn  have  those  of  the  latter.  But  when  this  ten- 
dency is  not  manifest,  and  the  extracts  are  fairly  used  simply 
for  pnr|MUM>s  of  illustration  nr  corroboration,  there  seems  to  be 
no  ground  for  a  case  uf  piracy. 


890 


THE   LAW   OF   COPYBIGHT  AND   PLAYRIOHT. 


Beleotloas    to  Dloetrato  W^ork    oo    Poetry.  —  In    Campbell    v. 

Scott,  it  a])|)eared  tliut  iho  defendant  had  published  a  Book  of 
the  Poets,  the  alleged  purpose  of  which  was  to  illustrate  the 
clmracteristics  of  rarious  poeta,  and  the  progresB  of  English 
poetry  during  the  nineteenth  century.     It  vas  claimed  that  the    « 

seleutious  were  made  with  this  view  aloue,  aud  that  the  ten 

dency  "f  the  luwk  was  not  to  8U]>erBede  the  original  works,  or-^ 
to  injure  (heir  authors,     iiut  in  the  Book  of  the  Poets  four-s 
hundred  and  twenty-five  Bclections  and  extracts,  from  forty- -^^^ 
three  poets,  were  used  to  illustrate  an  original  essay,  twenty- ^^^  y. 
four  pages  long,  on   English   poetry  of  the  period    coveredfc*  aA 
twenly>three   htugraphical    tsketehea   of  one   page  each,  an*.m^a 
twenty  sliorter  notices  of  authors.    Besides  extracts,  six  iKM^m-rxomi 
entire  were  taken  from  Campbell's  works.     The  cliief  ralue  okt^      on 
the  compilation  waa  obviously  in  the  selections^  and  not  in  tJi«  Vl^Jthi 
original  matter;  and  tlie  court  rightly  held  that  the  limits  c»         q 
lawful  quotation  had  been  exceeded.' 

For  Biography.  —  A  recent  English  case  brought  into  cov^^^on 
Iroversy  a  book  entitled  "  Thaokcrayana :  Notes  aud  Aaccdotc^»s:Sei| 
Illustrated  by  nearly  Sis  Hundred  .Sketches,  by  William  Mak:3-Vjlce< 
peace  Thackeray."     It  purported  to  be  a  kind  of  biography         '^'  of 
that  novelist,  proceeding  on  the  assumptiou  that  his  own  cxp^  :=pe- 
ricnccs  were  narrated  in  certain  of  hiti  novels.     Bcaidcs  sov^a.  mo 
previously  unpublished  sketches  aud  caricatures  hy  Thackern^r-snay, 
the  publication  contained  exlenaive  selections  from  his  pii    ^\b- 
lished  works,  the  copyright  of  which  belonged  to  the  plaiatK'    iff. 


t  n  Sim.  81.  Vicc-Clitnci-llorSfinfl- 
«cll  »ntit :  "  Then  is  tlie  nurk  tani- 
plained  of  unjr  iliittK  like  on  iiliriil^nirnl 
of  the  plalmtff's  work,  or  tt  eritii]ue 
upon  it  I  Some  of  lhc>  puetna  arc  tjiven 
cDtirr ;  nnU  Uriie  extmcis  xre  piven 
frutii  otlicT  [i!n!iii#;  HD'l  I  cnnnot  itiitik 
tlikt  U  i»ii  bt>  L-uiiBuli-'red  ns  a  faotrk  of 
critlfimn,  wli»;n  yitii  (vlmerve  [lie  vBy  in 
wliicli  it  iitM>iiipoiti.-i)-  It  c()ntftin*«*ven 
hundred  and  iiinccy  pugCK,  Ihirlv-four 
of  wliich  nre  tuken  up  Uy  u  gciirral 
diB({ii»itinn  upon  the  nuliiro  uf  t]w 
poclrv  of  tlie  ninelecntii  wntiiry  ;  iIumi, 
witliout  Rny  pnrliciiUr  oli^ervalioti 
lielnti  nppemlH  to  tlic  pank-iilHr 
pTH-niR  and  i>xlntcta  from  poem*  wlilch 
follow    tliero  are  teren  hundred  And 


flfty-«(glit  panes  of  aelcCtkuu  froni 
works  of  oilier  auUiora  ;  and  llivrvf 
I    uannol   think   that   the    wtrk   n 
pUined  of  can,  in  any  wav,  Iw  taid 
be  a  book  of  critidam.     If  there  w 
criciuil  noie»  appended  to  each 
pasaagfl,  or  lo  aeToral  of  the  pacta  j 
In   auocMfiion,    whieh   mifrht    iltaalV 
them,    and    flhnw    from    whencv    J 
CampU'll    hail   horrowed   an    idea, 
whal   idt-a   he    had   cnniniunicated 
(ttlien,  1  UDuId  undentand  that  to  t^ 
fair  uriliciam-     Rut  tiiorv  is,  fint  of    ' 
a  gi-iiL'nil  piaajr ;   then  there  folloa^ 
ma^B  of  piraieil  mailer,  which  in 
conolitulvs  tlie  value  of  tfie  rolui 
aid.  38. 
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Tlic  extracts  were  prefaced  br,  and  iutersiieraed  witli^  original 
comnientft  by  the  cumpiler.  It  wns  lunintaincd  in  derencc  that 
tlie  object  of  tbe  book  was  to  show  that  Thackeray  had  giveu 
Ilia  own  biography  in  lii»  principal  novels,  and  that  the  extracts 
"were  made  to  establish  tliat  pruponitiun.  But  the  court  found 
that  the  effect  of  the  book  was  to  supersede,  to  a  damaging 
extent,  the  works  from  which  the  selecliona  liud  been  made, 
aod  held  it  to  l»o  a  ca«e  of  piracy.^ 

To  QliMtnite  Cmrcer  of  Penon.  —  la  a  rcccut  English  case,  the 
poblicatiou  complained  of  was  The  Man  of  his  Time,  the  object 
of  which  waa  to  illustrate  the  career  of  Napoleon  III.  by  cari- 
'  caturee  taken  from  loading  Knglish  and  forcigu  illustrated 
pa|>erH.  Nine  caricatures,  with  their  original  headings  and 
references,  hut  much  reduced  in  ai/x;,  were  copied  from  nine 
naujl)crs  of  Punch,  comprised  wilhiu  llie  |)Criod  extending  fivm 

118411  to  1867.  It  was  declared  that  the  elections  had  been 
taken  for  the  sole  purpose  of  illustrating  tlio  career  of  Napoleon, 
^'hilc  admitting  that  limited  extracts  mi^ht  be  taken  from 
copyrighted  works  for  a  fair  purpose  of  this  kind,  the  court 
found  that  the  dufcndaiit  had  ivpublished  the  carifuturca  in 
Puuch  *^  for  the  same  purpose  us  they  were  originally  published^ 
namely,  to  excite   the   amusement  of  Ids  readers."      It  was 


I»  Smith  p.  Hwtto,  81  L.  T.  ».  » 
77&.       Sm    klfto  FolMtn  o,    Marah,  2 
Slfiry,   too,     Lnnl    Kldtm   BUKgeate<l  n 
posailile    cAa«  fit   tkir  u»e  aa  folloM't : 
"  Then-  is  no  rfouhl  that  a  mun  cannut, 
tander  U)«  pretence  of  qitotatLon.  ptib- 
^^llah    either  (he  whole  or  pari  of  an- 
^^-other'i    work ;    tlionf  h    he  may  u«e, 
^^XrhAl  U  ii  Id  all  caie*  rery  clifBaiit  lo 
^^«^flae,   a  fair  quntatinn.      I>ifflculiiea 
liMve  ariacn  incAAt;*  that  have  iKvurretl, 
UfKtii  whiirli    I   *lu)iiUl   lutvv    iHkcii   t)u3 
■Wine  raqrve  by  Ktiditiit  ihem  to  the 
C(fn«id«r ration  of  a  t.-i>urt  of  Ian .     In  the 
caae   of  aia|»,   for  Imlam^ :  mi(>  man 
pulilislte*   flic   map   '*t  a  c<iutitr  ;    an- 
other man  with  th?  >am«  ilevittn.  if  h? 
bM  eqnal  »kill  nntJ  nppdrtunily,  will  l>y 
\M  own  labor  produce    almost  n  fnc 
amilr.  attd  haa  a  rJKht  (o  do  to;  but, 

■  bum  hia  ri|H>t  throiiKli  tlijtt  medium, 
wia  it  cvpr  conlt-ndeil  that  he  miftht 
*iifj  the  other  map  '    Suppose  a  pul>- 


licaiion,  profpMini;  to  be  an  a[:count  of 
the  inipn)venient  of  mftp«  of  ihec-uumy 
of  MiihllMCX,  conjpilinn!  I)ie  hiaCnry  of 
all  tlie  maps  of  it  ever  puliiiRhiil ; 
puiniinR  nut  Ilie  iteeuliurilies  livlntiiting 
to  tiR-in,  and  ^ivJiifr  ctipivt  of  tlii>Eit  all; 
ns  well  Ihate  ttie  ccipyHtfliC  of  which 
has  expired  hi  tlioae  of  which  It  wu 
■abtialinfi,  —  it  ii  noteaiy  lu'ray  witli 
certainty  what  would  be  tlic  det^iHinn 
upon  iUL-h  a  case.  If  it  was  a  fair  h^g- 
tnrv  of  thf  niA|ifl  of  thi*  ciiuiily  wliich 
had  I)e4>n  publish (.tl.  «rd  the  publicniion 
nf  the  individual  mnp  wao  nit^vly  na 
illuMtralion  of  Ihat  hinlory,  (hat  \%  une 
wiiy  iifMHlitiK  it;  hut  if  Ibe  jury  ctmld 
]i«reelve  Die  object  to  mnke  a  profit 
by  publisbinir  the  map  of  nnollu-r  man, 
that  would  require  a  illflerent  coniid^r- 
alton  The  slijilileii:  ciccumitancea, 
Ibereforc-,  In  tlii-iie  eiine*,  makf-n  the 
munt  imjiortant  ilintiiictiun."  Wilkin* 
tr.  Aikiii,  IT  Vea. 
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held  that  tlio  rlefendant  had  gone  beyond  the  privilege  of 
quotation,  and  thcrafore  a  case  of  piracy  was  made  ouL^ 


1  Dotleo  f.  Artltur,  Taw  Rep.  8 
Kxcli.  1.  Kelly,  C.  n,.6Air] :  "  1  ain  of 
opinmn  Dint  tlie  |>liiiiitifr«  »re  eiit'rtleil 
to  ri'titin  thvir  vonlict.  Tliu  qiiwliona 
ratscil  an;  »f  interest  mil  iiiipurtRiica  ; 
but  it  it  ditlicult  to  lay  down  any  Hxrd 
priiiL'tjiIp  wiiti  n'trarti  lo  iliom.  No 
duubl  the  matter  is.  tu  a  great  extent, 
one  of  decree.  It  may  well  be  tlial  an 
Bulhur  ni)((hc  copy  into  tiia  book  a 
portion  of  some  book«  previously  pub- 
ijRbvd,  anil  yet  Itiat  a  Jury  mifilit  be 
jiitliflod  ui  findiiiK  there  bad  bet^n  no 
infrUiccLneiit  of  copyriglit ;  wliilst,  on 
the  other  liand,  tbc  copying  niii^lit 
take  place  under  such  cireiimvtances 
at  citarly  to  amount  to  an  infrinire- 
mcnt. . .  .  Nine  of  ttteae  [Mcturei  tJie  db- 
fi'nduDl  lia«  copied,  —  in  «iimp  iiiitlauoea 
alone,  iu  ut)i<.>ni  with  itie  nilditiun  of 
the  printed  word*  utiderncath  them. 
If  iliey  liavc  Iieen  lo  copit^d  at  to 
amount  10  a  cupy  of  a  material  part  of 
the  plainiifTa'  publication,  and  tlie  do- 
fendant  Ima  tluis  oblaiiied  a  profit 
whiuh  would  or  uiighl  oUierwiae  have 
been  the  plaintilfa',  then  there  lias  been 
a  piracy,  for  which  the  defendant  ik 
reapunsible. 

"  It  lA  said  that  to  copy  a  ainfjle  pio 
tare,  at  nil  eventa  could  not  be  an  in- 
fringenieiit  of  tliv  plainliffa'  copyriglil; 
but  it  ta  imposaible  to  lay  that  down  aa 
a  i^ntral  rule.  1  can  easily  conceive 
a  case  wht^re  such  an  act  would  nat  b« 
piracy-  For  exainpJc,  whtrt-  a  picture 
ia  rvproduced  aiuongat  a.  larite  collets- 
tii>n,  puh^JNlic-d  for  ait  eolirely  diflm-nt 
object  Iriini  tlial  wliit-li  tht*  tlrai  jmb- 
lialier  had  in  rifw.  Wc  maul  consider 
in  such  a  case  the  intent  of  the  copyist, 
and  tite  nature  of  hia  wnrlc.  To  turn 
for  a  nioniont  from  picture*  to  printed 
matlor,  the  ihuslralion  pul  during  the 
ar^iunienl  by  my  Bnitlicr  BramwpJI 
will  explnin  my  meaning.  A  travi'IlM 
publinhes  a  book  of  travels  about  some 
distant  i-nuntry,  like  China.  AnioiifcaC 
odicr  (hini^n,  he  deitcribea  aonip  mode 
of  preiiiiriim  (uod  in  ui«e  iherv.  Then 
the  compiler  of  n  cuokery-bonk  rcpub- 
liahea  tlie  deicriplivo.    No  one  would 


say  that  waa  piracy.  So,  a([ah,  U 
author  publishea  a  hhttorjr  tllustnttA 
with  woodcuta  of  the  heads  of  Unga, 
and  another  person,  writing  aooihtr 
hiatory  of  some  other  coaotry.  iB% 
occasion  to  copy  one  of  th4-««  « 
cuta.  That,  eitaiti,  would  not  be 
piracy.  Yet,  on  the  other  liaad. 
copying  of  a  single  picture  may, 
aomecircumatances.bean  tnfrin 
For  example,  lake  the  ca»e  of  a  w 
illustrated  by  one  enfCTavinn  of  the 
likcrKTss  of  somo  diatin^uiphixl  tuan, 
where  no  otlier  likcitesa  is  extant, 
one  would  hnre  a  right  to  copy  tl: 
into  a  book  upon  any  subject  whatev< 
and  I  jury  would  in  such  a  case  r^gb 
tlrid  that  there  had  been  an  bifnnfe-' 
nienr  of  tlie  copyright. 

"  To  ri'tuni  tu  thv  facts  of  the  p 
case,  the  defendant  hits  inlro'lnc^ 
pictures  of  the  phiintitTs'  into 
may  call  his  comic  life  of  Napoleon  111. : 
Is  lie  by  so  doing  applying  to  his  own 
use  and  far  his  own  profit  what  otltrh 
wiac  the  plainiifTs  might  hare  In 
and  possibly  attll  may  tarn,  to  a  p 
able  account  I  The  pictiiree  are 
great  merit,  and  no  doubt  were  larvely 
[kaid  for,  and  by  inaertine  Iheae  ei>p: 
the  di'tesdant  has  unqiteationni 
Rddud  to  the  value  of  hi*  publit^tli 
Why  ahould  this  nnt  be  an  infrin 
menc !  It  waa  aaid  by  my  Brother 
Parry,  in  his  able  ar^rument.  that  the 
plaintiffs  will  nerer  mako  such  a  n^e 
these  pictures  aa  tJie  defen<1ant  hi 
made.  Dut  au))poee,  as  my  Rrolh 
PiKott  Ki)Kfieste<),  tliut  after  ihe  cat 
tropin-  which  cnd^il  in  tlic  fall  of  ? 
polcon  III.,  the  proprietors  of  Pu 
had  clioaen  to  republish  all  their 
cMuree  of  him,  or  that  even  now  ihvy 
ahould  choose  to  do  so.  one  caniNtt 
help  seeing  that  the  defendant's  ptiUt- 
CHtlon  ml)tht  cause  itiany,  who  would 
otherwise  have  bought,  to  refrain  from 
buying  such  a  work.  I  need  not  refer 
at  leutiih  to  the  anihoritiea  cited.  The 
principle  of  them  in,  tlmt  where  one 
man.  for  his  own  profit,  puie   into  his 
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Objection    not  to  Plan,  but  Mannar  of  EzecntioD.  —  In  thd 
tlirce  cases  winch  have  been  reviewed,  the  legal  objection  was 
not  to  the  professed  plan  of  the  work  complained  of,  hut  to  the 
mauner  in  which  the  plan  had  been  executed.     In  a  work  pre- 
pared for  the  purposes  above  indicatcdf  there  is  little  doubt 
that  a  court  would  sanction  the  use  of  quotations  to  a  much 
^real«r  extent  than  in  one  having  a  common  object  with  the 
original.     But,  in  tlie  cases  cited,  the  selections  had  been  made 
too  cxtcnsivciy ;  and,  instead  of  being  what  it  purported  to  be, 
*Jie    result  was  little  more  than  u  compilation  of  selections, 
«erving  in  part  at  least  a»a  substitute  for  the  original. 

"VVTien  Plan  la  UnlawfoL  —  But  Buppose  that  the  publication 
•cxiplained  of  serves  two  distinct  purposes;  that,  while  the 
*?3Ct.i-act8  are  honestly  used  for  criticism  or  illustration,  and  fairly 
•erve  that  purpose,  yet  at  the  same  time  tliey  are  of  such  extent 
►xicl  character  as  to  he  capable  of  materially  superseding  the 
^ri^liial  work.     On  the  principles  above  set  forth,  such  a  pub- 
Hen,  tion  mast  1)e  regarded  as  piratical.     When  the  extracts  as 
*>?  published  produce  this  effect,  the  later  author  must  chaugo 
t-We  plan  of  his  work,  or  get  permission  to  use  the  selections. 


'  "^ovk,  from  wlikh  tlial  otiier  may  ■till 

^wrtxe  profit,  or  from   wliich,  hut  for 

tlte  a4Mof  tJie  fir*l.  he  mi)ilit   ksn- tiu- 

ri"*©*!  profli,    iliere   is   evidencv   ot    a 

I  lir»fy  upon  wliich  a  jury  should  ict," 

L  "1  RRi  of  Hid  Mtue  opinion."  »ai(l 

B  Br«tDWftll,   B.,   "  though     not    nitliout 

r  •otneduulit,  —  doubt  which  it  is  ii»iu- 

1^       fKl  tofevl  in  ft  case  like  thi»,  wliioh  i» 

^K      DO  tJic  hwxler  Uiiil  bctwi-«n  piracy  xnil 

^f      BO  idiacy.     But  I  think  the  plaintiHV 

^^       "ra  raiitlcd  lo  aucceed.    Thfy  are  the 

I  P">|)fieton  of  a  sheet  of    lecterprcu 

I  witliin  tilt  meaning  of  the  act  of  I'lur- 

Hmmeoi.     Now,   It   ia  quite   true  that, 

wt^eti  a  man  pultlia)ie8   «njr  thiiijj,  he 

P'^'cmm  to  add  to  the  common  stock 

I  *'     knowledge,    and    everybody    may 

^T^*'    hiniself  of    what   is    publi^lnd, 

"*'   Hibv  he  iliufltraleil   hy   the   ca*o 

J        •  "f  the  compiler  of  a  L-Hokery-liook 

-     ""R  lyiim  sniiie   traseller's   account 

j>     ''••  imreU  a  receipt  for  a  new  djitli. 

,f,^_  '    sppiyintr  that  principle  here,  it 

^r^  »V)t  eiunemte  the  defendant.     If 

■       *^^4l  aaid,  *  I  propose  to  Uluatrate  my 


history  by  extracts  from  the  satirists 
of  Uio  dny,'  and  had  thi-n  (fonu  on  to 
qvini«  to  a  rcnsonnblo  extent  the  opiii- 
i'lMs,  or  wen  the  very  wordi.  of  lutiri- 
c»1  writers,  no  one  would  caJI  that 
furacy.  8nppo«c,  for  instaood,  he  had 
said,  *  At  this  period  of  his  csreer,  Na- 
poleon was  unpopular,  and  tlie  subject 
of  riiliculf  in  Kngland  Tliis  may  be 
iieen  by  cxniitinini;  the  sort  of  piciuret 
of  him  which  appeared  in  Punch. 
Later  on,  he  became  more  popular, 
and  the  pictun-s  pubiithe*!  rt^'pruBunicd 
him  more  favorably."  That  could  not 
have  been  complained  of.  Then  tlie 
(lefcnd)tnl  would  Htmply  Imive  bfvu 
usinft  tlie  knowledi^e  acquired  trom 
I'uiieli  for  his  henellt.  as  he  would 
hiipe  a  ri^ht  to  do.  Bui  here  he  has  done 
more.  He  lias  notnvailed  himself  otthv 
knowledge  HC(|uireil  from  I'uncti ;  but 
he  has  aciitally  reproduced  the  rery 
pictures  published  in  I'unch,  and  for 
the  same  purpose  a*  rhey  were  origi- 
nally published,  namely,  Fo  oxciiu  the 
amuwiueiit  of  his  readers."     Ibid.  Q. 
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n.    Faiu  Use  Otherwise  than  by  Quotation. 

General  Principles.  —  Tlie  fair  iiaes,  other  timn  t)i«»e  of  lepli- 
matc  quotation,  wliich  an  author  is  privileged  to  make  of 
copjrriglitcd  work  in  tl»e  preparation  of  a  rival  or  other  pubH 
cation,  an;  restricted  by  recent  English  decisions  to  very  narral 
limitA.  The  later  compiler  of  a  rival  publication  mnr  leal 
from  0  copyrighted  work  where  to  find  and  how  to  use  mat( 
rials  of  which  he  might  otherwise  he  iguorant.  Ho  may  dcrii 
from  it  itiformntion,  liiiitB,  sug^stions,  &,c.^  which  otherwti 
would  have  CKcu|)cd  his  notice.  He  may  use  it  at*  a  guide 
the  preparation  of  his  own  work,  to  verify  the  accuracy  ai 
c«nipleterie88  of  his  own,  or  to  detect  errors,  omissions,  an( 
other  faults  in  his  own.  Rut,  while  he  may  thus  use  the  copy- 
righted work  as  a  guide  or  instructor,  he  must  go  to  the  com- 
mon sources  for  materials,  and  his  composition  must  be 
product  uf  his  own  labor.  If,  to  a  mulerial  extent,  he  copit 
from  the  protected  work,  or  appropriates  tlio  result*  tin 
found,  it  is  piracy.*  Speaking  of  a  bookseller's  catalogue,  YU 
Charcellnr  Wood  said  :  "  The  only  fair  use  yon  can  make 
the  work  of  another  of  thia  kind  in  where  you  take  a  number  of 
such  works, —catalogues,  dictionaries,  digests,  iltc., — and  look 
over  tliem  all,  and  then  compile  an  original  work  of  your  own, 
founded  on  the  infornmtiiin  yon  have  extracted  from  each  and 
all  of  them ;  but  it  is  of  vital  importance  that  such  new  woi|H 
should  bave  no  mere  copying,  no  merely  colorable  alterations, 
no  blrud  repetitions  of  obvious  errors.     I  fnid  all  these  thiu^^ 


'  Br.  Lewis  c  FullartDn.  2  Bcnv. 
6;  Murrn^  i-.  Ungue,  1  Drew,  863; 
Jarruld  [■.  HoulKton.  «  Kjiy  A  J.  708 ; 
Spier*  V.  Brf-wii,  6  W.  U.  ;162;  KeSly 
K.  Morria,  Law  Rp]t.  1  K(|.  tntT  ;  SciU 
V.  Stanrura,  i  Id.  718;  Morriir  if.  Anh- 
be«,  7  U.  81;  i'ilce  i-.  Nicholiu.  Imw 
Rt'p.  5Ch.  251  ;  MftrrU  ■ .  WriKliI,  Ihitl, 
279  ;  Jarrrtld  v.  neyw<xKi.  IR  W.  R,  27ll ; 
HoKK  "■  Ri-'t*",  Ijiw  lU-p.  18  Eq.  444; 
Am.  LiiK'r«iiK-e  ».  Unim,  'i  Am.  L.  T.  K. 
N.   ».    402;    Banks    v.    McDivitt,    18 

BiKtciif.  les. 

"I  do  not  undcntnnd  lliat  the  rule 
pntltibiu  an  examination  of  preriuus 


worka  by  tlie  compiler  before  lie  lua 
flnUli«d  liU  own  book,  or  llie  mare  ob- 
taining of  idoa«  froai  «ucli  prevtou 
works;  but  Et  doefl  prohibit  a  um-  (if 
any  part  of  tJie  pivvioaa  book  hhiwv 
j'uivndi,  with  an  inlentioD  to  taki*  hr 
the  purpose  of  saving  bimself  labocw' 
Hhipmao,  J.,  Oanka  v.  McDivitt,  m 

Tlio  two  worka  to  oontrorersy  In 
Jnrrold  tt.  Muuliitoii  were  writlen  on 
the  Banie  plan,  and  prewnted  in  Ute 
form  of  question  and  answer  popular 
informaiioD  oti  a  variety  of  ft<;tcntiflc 
subjects.       The    eartier    book,     iii. 
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here."  >    "  Examined  as  a  qiieetion  of  strict  law,  apart  from 
exceptional  cases,"  said  Mr.  Jiiatiw  Clifford,  "  tlie  privilege  of 


Brewer's  GuitTe  to  Si-iein-e.  hail  evi- 
dontlj^  tti-pn  tiie<l  tn  a  conaiiliTRlile  ex- 
tent in  llie  prviwrHtinn  of  itiv  Iftler 
Ofi«,    Although    copying    was    denie'iJ, 

tVlce-Chmnw-Ilnr  Woort  miJ;  — 
"  In  publitliinn  *  work,  in  the  furm 
of  qoeailon  iind  ftiiiner.on  a  vnritity  of 
•<^DUfltt  »ubji>cta,  he  |the  later  autliorj 
htui  a  riftht  lo  look  to  all  lha«e  buoici 
*»tti<:h  wiTe  unprolevletl  by  (Xipyright, 
^L^nd  to  mnkc  atich  are  of   lliein  na  lie 
^^hooyht  fli,  by  turning  them  inin  quea- 
BJ^^os  and  Miisxerv.     He  hwl  alio  ii  fur- 
P^*«r  riglii.  if  b«  found  a  work  like  I>r. 
'jP'^wcr'a.  anJ,  pvruaing  it,  wm  itruck 
y    seeing — as  i  think  has  l>een  the 
^***s  in  the  prevent  instimrc  —  lltat  t)ie 
''tlwjr  hwl  bp»n  Icil   up  to  p^rticuliir 
■**^«ti(int  anJ  answers  by  tlic  perupul 
.  ,      •ome  other  work,  to  liave  rfccourse 
'•»»»elf  lo  the  MTiw    work,  although 
^***aiblj  ho  would  not  hare  thoug)it  of 
^J^Sng  so  but  for  the  penmai  of  the 
I  ^inlifTa  book.     Bui  ihetc,  I  ajiiire- 
^•*nd.  «fouI()  be  perfectly  fair  anJ  legjti- 
r^tte    mfxle*   of    using   the   plaintiff'* 
^^^k ;    and  neither  woulil    be  incon- 
^^i«nt  with  Mr.  Phtlp'a  afBdAvii,  iliat 
.'^  has  not  copied  or  taken  any  idea  or 
^«^iiMge  from  Dr.  Brewer'i  book. 
*•  Then*  ii  aniitlwr  wort  of  Ivgitlmntc 
**i»o    wliicli    tuight  fairly  be  made  by 
^^4r.  Ptitlp.  altliough  it  ii  icarcely  »o 
^PvnaUh-nt  with  what  he  lioa  depoaed 
^^x>    in    hia  affl<lavit.      It  wonld   bv  a 
^^f^tinialv  UM  of  a  work  ot  this  d«- 
^inipti'iii.  if  Ibe  author  <rf  n  »iihiie(|Ui^rit 
'^urk,  afUT  getting  biH  own  work  with 
^reAt  (mill*  and  labor  into  a  alinpe  njv 
^■roKlmatiog  to  what  he  con«i<li?red  a 
ficrfeci  ahape,  ahoold  look  through  the 
«jHriier  work  to  wje  whether  it  ctint aiiicd 
^mny   h«)ida   which    lie  bad    rorgoiteii. 
^tpor    iiitiance,   li  fvaa    aaiil  —  whether 
^^•cvurnifiy  or  ttot  1  have  tiot  thought 
it  (tiatcrial  to  iju)uire  —  lliat,  in  refer- 
«iR-«  to   the  M'veral  ninden   hy   which 
Iwat  diffuw*  ilM^ir,  the  boukfl  tn  which 
ihc  defcndfttit  rofeti  b»  common  sources 


mention  only  '  ratliation,  conduction, 
and  alraihrpliiiri,'  and  nmke  no  luontinn 
of  •  wMivcc'litm,'  —  a  temi  f'lund  only  in 
the  plniittiff'a  book  ttnlil  taki'o  t1i4.'nce 
by  Mr.  Philp.  He  might  aay  lie  bad 
ftirgoltt>n  'conrei^linn,'  and  tliereforc 
add  it  to  hia  biink.  Dut  aiirtdy  no 
ono  would  Buy,  with  regard  Ion  auhjecl 
of  so  general  a  description,  that  ihia 
would  bean  unfair  use  of  ilie  plftintifl'a 
book;  prorided,  upon  adding  the  word 
lo  bin  own  book,  lie  uHed  liia  own  mind 
to  cxpLaii)  what  '  ctinvemlion'  la,  and 
c^iplaini'd  it  in  his  own  litngungo.  So 
far  there  cimid  bo  no  difficulty,  if  the 
caac  rested  there. 

"  The  question  I  realty  have  to  try 
is,  whether  thi^  ime  that  in  tiiis  case 
has  lieoii  cnadi.- (if  Ihi- pliiliilifTa'  btrok, 
has  gone  beyond  a  fair  use.  Now,  fur 
trying  that  qiiealton,  several  tests  bave 
been  laid  down.  Clii«  which  was  origi- 
nally expreaB«d,  I  think,  by  a  common 
law  judge.  And  wsa  adaiiu-d  by  Lord 
r,niig<tHle  in  Lewis  v.  Fullartun.  *i  Bcav. 
6,  is  whether  you  find  on  tlie  part  of 
the  deft-ndant  an  anlim*  j'tirnmii,  —  an 
intontion  to  take  far  ihc  piir]iiiHO  of 
saving  liiniself  lulinr.  I  take  the  itlc- 
gitiinnte  utc,  a«  opjiDsed  In  die  legiti> 
nial^  use,  of  anulhi-r  man'a  wnrk  on 
viibJcct-uinUvra  of  this  dcseriiition  to 
he  this:  If,  knowing  tlini  a  person 
whoae  work  ia  protected  by  copyright 
has,  with  considerable  labur,  compiled 
from  varJouB  Bi>un?f«  a  wurk  in  itself 
Dot  original,  hut  which  he  iiaa  di^eitted 
and  arranged,  yiui,  t>eiri([  iniiuiL'd  Ici 
cfinipile  A  WLirk  of  a  like  ilcscription, 
instead  of  Inking  the  pntns  of  search- 
ing into  all  the  common  sources,  and 
obtaining  your  fubjectmntter  from 
thtm.  a^'nil  ynnrsetf  of  the  tabor  of 
your  predecessor,  adopt  his  arrange- 
ments, adopt  tiLoreover  the  very  qtiea- 
tinns  he  has  aaked,  or  adopt  them  with 
but  a  Blight  dvgrt'u  of  culonihle  varla* 
linn,  and  Ihna  save  yourself  i>aina  and 
labor  by  availing  yourssif  of  ihv  poiiu 


>  UoUen  u.  Arthur,  1  Hem.  &  M.  609. 
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fair  U30  accorded  to  a  subBcqitent  writer  must  be  Huch,  and  sui^  ?> 
only,  as  will  uot  cause  subdlaitiial  injury  to  the  proprietor  ^of 
the  first  ))iihliciition."  ' 

Dlrectoriea.  —  in  the  recent  English  directory  caseflf  the  la.*^ 
was  forcibly  and  clearly  ex[>ouuded  to  the  eflfect  that  the  cftr«=a- 
piler  iif  a  directory  may  use  a  copyrighted  rival  work  a«       a 
means  of  learning  t)ie  names  and  places  of  residence  of  tl  'm.e 
persons  to  be  canvasjied,  of  avoidiug  Dtnissions  and  errors  m.  n 
his  own  publication,  and  generally  as  a  guide  in  the  ppe[»aratic»-  11 
of  his  own.     But  in  no  case  may  he  save  himself  the  labor  ai^  d 
expense  of  canvassing,  by  copying  or  otherwise  appropriating^ 
tlie  results  of  his  predecessor's  labor.     He  cannot  cut  slips  fro  ^kti 
a  protected  directory,  and  use  them  in  printing  his  own,  althou^^t* 
he  verifies  the  accuracy  of  tJie  infuruiatiou,  or  corrects  it  if  &    er- 
roneous, by  pcrpoiial  application  to  tlie  persons  whose  names  a 
given.     In  all  cases,  he  must  obtain  the  information  at  his  o 
expense  and  by  his  own  lalK)r,  independently  of  the  cupyrigh 
work,  which  may  I>c  used  only  as  a  guide.* 

DoBcriptive  Caulogno. —  And  so,  in  the  case  of  a  deacripti  ■-"« 
catalogue  of  fruit  aud  trees,  the  ctjurt  was  of  opinion  that  if— «« 
later  compiler  might  use  Uie  work  of  his  predecessor  as  a  gui<iC^< 
or  instructor;  but  might  not  copy  the  descriptions  from  "S  *i 
although  he  should  verify  ond  correct  them  from  specimens  ■^>f 
fruit  before  Inui.  Thongli  he  cannot  be  prevented  from  getliv^^^  £ 
much  aid  in  tlie  way  of  inrormation,  suggestions,  &c.,  from  t  ^"b* 
copyrighted  work  open  hefore  him,  he  must  write  his  o^«^*^ 
deflcriptiuns  from  actual  Sjtecimcns  or  common  sources 
inforuiatiui].^ 

Work  on  Btimoioear-  —  The  same  rule  was  followed  in  Pib©^ 
Nicholas,  where  two  rival  works  on  the  same  subject  were 
controversy.  The  same  arguments,  illustrations,  qnotatioBr^^) 
citations,  Ac,  were  found  in  Iwth ;  and  it  was  evident  that,  :^C<T 
much  contained  in  hia  own   publication,   the  defendant  m^"^^ 


V. 

in 


And  labor  which  h«  hu  employed,  thftt 
1  tiiki!  til  tie  nil  lltegitimalc  u««.  That 
Mr  I'liilp  has  niiuV-  ttiis  ui>e  of  Ihe 
pUintiffi'  book  In  a  ccrtnln  extent, 
1  find  to  be  clear."  8  Kii>-  &  J- 
71&.  S(!«  aliio  Jirrol*)  v.  Heywood.  16 
W.  R.  279. 


>  Ltwrence  v.  Dana,  S  Am.  t 
R.  X.  ■.  428. 

'  KHIj-  i».   Morris,  Law   Rep.  I 
097;  Mom»  i^,  Asliljw.  7  1<I.  84; 
rin  p.  Wright.  Law  Rtp.  &  Th.  STP. 

*  Hogg  p.  ticott,  Law  Rep.  19 
i44. 


^^' 
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indebted  to  that  of  the  plaintiff.  The  Court  of  Appeal  fonnd 
that,  while  tlio  defendant  hail  lieen  led  by  peruning  the  earlier 
vork  to  cite  autboritiea,  make  quotations,  &c.,  which  othcrwiao 
would  have  escaped  his  notice,  be  had  uot,  with  two  unimpor- 
tant exceptionn,  copied  directly  from  the  plaintiff's  production; 
but,  using  it  as  a  guide,  bad  obtained  the  tnaterialR  from  the 
original  nourcen^  and  worked  them  up  by  bis  own  labor.  Tliia 
v&tt  held  to  be  a  fair  use.' 

DiotionatT.  —  In  Spiers  v.  Brown,  Vice-Chancel  lor  Wood  had 
great  difliRuUy  in  determining  whether,  in  the  preparation  of 
'm  dictionary,  M.  Coutanseau  had  made  an  unlawful  use  of  the 
French -English  Dictionary  of  Dr.  Spiers.  The  extent  of  the 
use  in  this  case  cannot  lie  aatia factor ily  determined  from 
the  report.     It  was  admitted  that  Dr.  Spiors'a  work  bad  been 


► 


■  Law  Re|i.  5  Cli.  3&1.  I^nl  Clian- 
cvllnr  llmlierl^y  ssitl:  "  Tlie  result, 
Uicrvfore.  of  tlie  whole  cue  tma  tliia  ; 
The  <lcrcn<lint  wi«  leil  to  look  into  l>i« 
particnUr  portiooi  of  Priclutnl  hy 
tanm  of  llw  qnoutfons  of  the  pluiniiff. 
B«ibg  <Ur«cl«d  lo  thai  p»rt  of  Prtuh. 
KFiJ.  he  <liil  ift  to  fncbanl's  book  ;  fur 
lb«n  i*  in  hit  book  u  pui«ge  omitted 
bf  lb*  pUintifT.  lie  wni  directed  hy 
»  pAMsgv  in  titi*  plAintifl's  book,  which 
rvferrfd  Lj  Gildu,  tu  inquire  Into 
Uilda*.  whii^h  fiosnibljr  he  never  miKht 
hare  doae  if  lliv  pUiotiff  had  not  led 
the  way  by  poinilng  to  that  author 
and  to  the  work  of  Sir  T.  I>.  Hanly. 
Upon  perniinji  Sir  T.  U.  Uanly'a^work, 
tlte  dfff«dani  foand  an  account  of 
Glldaa,  iind  a  rcfi>rt>nce  to  N«nnitu, 
aud  crrtaiii  remarks  of  Gibbon  ;  and 
then  lie  fiihdwed  out  tlioie  remarkit 
by  anch  nrnuirks  as  tw  him*vlf  uuuto 
upon  the  whole  iiibjtrct.  .  .  It'  the 
defendant  had  been  diipoaed  to  do 
what  cniiiiiiiiii  fairni^M  aixi  jiutict*  rv- 
qoirvvl  hitn  In  iln,  tu  cny  nulhinK  of  llie 
oatli  which  liv  trtok  when  he  put  in  liis 
Kiuwcr,  and  had  fairly  aaid.  '  1  ac- 
knowledge my  DbllgatioQ  to  thL*  gen- 
Ueaan  in  pollisfi  me  on  a  coumc  of 
tborobii;'^  critkal  inv(niltf{atii>n  of  OQ- 
daa,  to  begin  with  ;  I  beg  to  exprcM 
my  obBgBlkma  to  bira  in  Ki'^ixK  tn^  ''■» 
.  through  the  mediutn  of  the  tablei 


to  which  I  hare  had  reiort,  of  iaveitU 
gNtin^  the  population  of  Londnn,  uiid 
l)gi<  nnmlier  of  peraoni  bri>ii);l)t  up 
from  llie  country,  and  I  bvu  al>o  to 
eipress  my  obli^Ktions  to  hJin  for 
pointing  out  Ibat  paaaage  in  Uelziua 
whiuh  eacaped  my  allc-ntiuii,'  nobody 
cuulJ  liave  blamed  him  a>  being  a 
pinile,  or  have  Mid  that  what  he  had 
done  amounted  to  piracy.  Thai  course, 
unfortunately,  waa  not  taken."  Ibid. 
2tio. 

In  Morris  p.  Wright,  Giffiinl.  I*  J., 
aaii) :  "  In  Uie  late  case  of  Pike  v. 
Nicholas,  wo  bail  this :  Two  rival  worlu 
were  publtshf^  with  reference  to  the 
same  Bubji.>ct-matter,  and  we  thought 
certainly  tlial  tl»e  defendant  had  been 
guided  by  the  plaintiff's  liook.  more  or 
less,  lo  thcauihoritifi  which  the  plain- 
tiff had  cited ;  but  it  waa  a  perfectly 
le|[illmalo  course  lor  the  defendant  lo 
refer  to  ili«  pUintiU'a  book,  and  if, 
taking  that  book  as  hiji  guide,  he  went 
to  the  original  nuthoritiei  and  com- 
piletl  lii«  book  from  them,  he  made  no 
unfair  or  impro[>«r  uit«  of  die  plajnlifl  '■ 
book :  and  »o  hen?,  if  the  fiict  bv  tliat 
Mr.  Wnght  uaed  Ihe  plaintifl's  book  In 
order  to  guide  hiin«elf  to  the  peraona 
on  whom  it  would  be  wortli  liia  wbi]« 
to  call,  and  fur  no  other  purpose,  he 
made  a  perfectly  legitlmaie  use  of  Ute 
plaintiff'*  book."    Law  Sep,  6  Cb.  S87. 
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need  in  common  with  other  dictionarieft,  but  to  a  grcftt-^ 
extent;  but  there  was  no  endence  of  servile  copying,  '*«:»<» 
colorable  alteration  proved,  nor  any  thing  tending  to  ahow  a, 
fi-aiidulciit  design  to  malce  an  unfair  use  of  the  work  of  another.  *' 
"Though  a  good  deal  has  been  here  taken  from  the  plaintiff*^'* 
Raid  the  court,  "yet  a  good  deal  of  labor  ha«  l)een  bc'atoff^»<J 
upon  what  ba»  been  taken  ;"  and  "the  roBult  is,  in  fact,  a  d^  f- 
fei'ent  work  fi*om  that  uf  the  plaiiitilT."  Applying  the  test  lh.«<i 
down  by  Lord  Eldon,  whether  tlicre  had  been  made  "  a  legiti- 
mate use  of  the  plaintiff's  publication  in  the  fair  exercise  oP  a 
mental  operation  deserving  the  cliaracter  of  an  original  work,***  > 
the  court  was  of  opinion  that  M.  Contansenu  had  not  g»mie 
beyond  the  uao  allowed  by  law  ;  but  considering  the  extent  t.o 
which  he  had  availed  himself  of  the  results  of  Dr.  Spier^^e 
labors,  the  bill  was  dismissed  without  costs.' 

Buuatici.  —  Where  the  question  related  to  statistical  tablets, 
which  the  dcfondaut  had  taken  fi-om  tbe  plaintiff's  publication, 
Vice-Chancellor  Wood  remarked  that  "the  defendant,  ar*.'er 
collecting  the  infuruialion  for  himself,  might  have  checked  lii« 
results  by  the  plaintiff's  tallies.'*^  Thirf,  doubtless,  means  tl'iat 
the  defendant  was  free  to  compare  liis  own  tables  with  thows  of 
the  plaintiff  to  ascertain  whetlier  there  were  errors  in  his  owri*) 
and  to  correct  tlieni,  if  any  were  fuund,  by  independent  mea-ii*- 
The  authorities  are  clear  to  the  effect  that  he  would  have  *>* 
right  to  make  corrections  in  his  own  by  servilely  copying  t.1>* 
plaintitT'a  futures. 

czeneiai  To«t  of  Fair  u»e.  —  The  general  test  for  determinlnfi 
whether  a  fair  or  a  piratical  use  has  been  made  of  one  work    i*' 
the  preparation  of  another  will  l»e,  whether  the  later  one  or  tl** 
part  in  i|ue6tion  is  the  result  of  independent  labor,  or  is  »^jb* 
Btantially  copied  from  the  earlier  one.     Tbe  aim  of  the  law   «* 
to  encourage  learning  by  allowing  a  fair  use  to  be  made  of   & 
copyrighted  work,  but  at  the  same  time  to  prevent  the  snljs**" 
queut  author  from  saving  himself  labor  by  appropriating  wit^*' 
out  consideration  the  fruits  of  another's  skill  and  industry.        J* 
is  true  thiit  a  huhsequeiit  author,  keeping  within  the  letter  *» 
tJie  law  defining  a  fair  use,  will  often  avail  himself  to  no  sktia^' 

i  Wilkitu  o.  Aikin.  17  Vca.  428.  •  Scott  v.  Stanford,  Lbw  Bep.  B  ^4- 

»  31  L.  T.  It  16 ;  B.  c.  6  W.  R.  862.    TM. 
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extent  of  t)ic  learning  &ud  industry  of  another,  and  give  to  his 
own  book  a  value  which  properly  bi?longR  elsewliere.  In  other 
words,  a  fuir  n»e  in  law  may  in  elhics  amount  to  plagiarism. 
Bat  this  cannot  well  be  avoided. 


Genebal  Principles  Relating  to  Piracy. 

Copyine  ^om  Protected  "Work  EsBentlal  to  Piracy.  —  Without 
regard  to  it^  size,  its  character,  or  the  form  in  which  it  is  pub- 
lislied,  every  production  which  la  a  stdiject  of  copyright  is  an 
oliject  of  piracy.  Copying  or  borrowing  from  a  protected  work 
is  an  essential  element  of  piracy.  It  xs  a  fundumeiital  principle 
of  the  law  of  copyright  that  two  or  more  works  may  be  similar 
or  identical,  and  each  will  be  entitled  to  protection ;  provided 
It  ia  the  result  of  independent  labor,  and  not  of  unlawful  copy- 
ing. Hence,  even  when  the  publication  complained  of  is  iden- 
tical with  that  for  which  protection  is  claimed,  the  charge  of 
piracy  may  be  met  by  showing  that  one  has  not  been  copied  or 
*x>rrowed  from  the  other.' 

I  £ut  it  is  no  defence  of  piracy  that  a  piratical  copy  of  a  pro- 
tected work  has  been  copied.  Thus,  in  an  English  case,  whei-c 
It  appeared  that  the  defendant  had  taken  from  a  foreign  publi- 
CA.tion  matter  which  had  been  copied  without  authority  from 
tlie  plaintiET's  book,  the  court  rightly  held  that  such  copying, 


*  Svt  llie  CDDsideratinn  of  this  point 
And.  tills  kulhoritit'fti'itcd  umler  tlie  himd 
*»f  Origin»lily.  anU,  i>|»  a>i-a)S. 

"  It  u  obvious,"  •iiiil  the  Vloo-ChAQ- 

c^Ucr,  in  NiclioU  v.  Loder,  "  if  two 

pcnoni  of  equal  ikUl  let  to  work  to 

pv^para  loch  k  map  lu  this,  ttm  scnle 

Wing  ihc  tame,  liukt  tlie  imtpa  will  be 

»lRMBtyacn'Mi/u.     TlieatliflAvitA  iiiust 

AMttifkLiorilj  show  Uint  the  ilvfoiuliiiir* 

Buip  U  not  jn-ualticed  by  his  uwn  lubwr 

eiU|>tojriil   upon    tnaterialK,   and  ai(l«'il 

^T  nCormfttiua,  commtiii  l<i  him  iw  wdl 

■a  to  Um:  plaintllT:  but  that  it  Ims  b(.><;n 

•ciiialljf   copied    from    the    plniotill'a 

^■P.  with  pi^rliaps  lomc  colorable  or 

vvasJrc  atientionii.    Now,  Id  order  to 


Bpect«  resemblti  eacli  ntlier,  and  yet 
tltene  may  hare  bttfii  tin  pinicy."  2 
Cixip.  {ti^tnp,  CiKtvnhnm)  '217. 

"But  lie  ia  not  Uable.  unleaa  the 
moaiual  composition  caust-d  to  be  on- 
graved  ur  printed  for  axle  hy  Itiin  is 
the  umt  wltli  iliat  of  UumuU  in  tlie 
mnin  deiiKTi  and  In  it«  material  and 
iitiportiiiit  parta,  altered  aa  ulinve  in«n- 
tittni-d  ttj  wade  tlie  tiiw  ;  nur  is  lio  lift- 
tilu  to  this  uctiuii,  although  it  la  the 
same  in  theae  reii|!«ct«,  provided  itwaa 
not  taken  from  UuHfeiVn,  but  was  the 
efTurC  of  Ids  own  miml,  <>r  taken  from 
an  air  eoinposed  by  anoilier  person, 
who  was  not  a  plagiarist  from  that  of 
Hiuisell."    Taney,  C.  J.,  Heed  v.  Caruai, 


'^**^  Ituaout,  •onifitliingmore  in  requi-  Tar.   ])cc-  74.    See  also  remarks  of 

"'"    ihut  tilt  Uci   of  tliere   being    in  Vk-o-Oiunct-llur  lA^oc-h,   in   BarSeld  v. 

•Ppe^ranee  on  d  iff  ere  nee  bclweiii  the  KicholBon,  2  L.  J.  (Ch.J  »8. 
***  *tk»^.    The  inapi  may  in  all  re- 
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to  a  material  extent  by  the  defendant,  wonld  amonnt  to  pjrac-^^  t.^ 
In  thia  case,  tlic  unautliorized  B&le  in  England  of  tlic  forei  ^a 
work  itself  would  have  been  piratical,  if  it  contained  a  ma- 
rial  part  of  an  English  copyrighted  book- 

The  principle  that  copying  from  a  protected  publication  ij 
an  essential  element  of  piracy  must  hold  good  when  an  autl^  or 
has  piibhobed  Hubstantially  the  same  work  in  two  forms,  of 
which  but  one  ia  copyrighted.  Tlie  one  unprotected  is  comnk  m)n 
prii]>crty  ;  hence  its  use  caunot  Im  a  violation  of  the  copyri^^t 
in  the  other.  It  is  true  that  to  copy  one  may  be  but  on  irk.  «ji- 
rect  copying  of  the  other.  But  tlie  answer  to  this  objectior».  is 
that  cop}'right  does  not  prevent  any  peraou  from  usiug  a  wvi^rk 
which  he  lias  obtained  from  a  source  open  to  oll.^  Thus,  if"  an 
anthor  publish  and  copyright  a  norel,  and  then  puhligb  ^  -nb- 
Btantiully  the  same  production  in  the  form  of  a  play,  withk  -out 
copyrighting;  it,  tlie  latter  becomes  common  property  ;  and  tts 
unlicensed  publication  cannot  be  an  invasion  of  the  copyrm  glit 
in  the  novel.  This  principle  may  be  illustrated  by  suppo^^ing 
a  case  which  may  arise  under  the  statute  of  the  United  St^t-lM. 
Section  4962  makes  the  printing  of  the  notice  of  entry  in  ^»adi 
copy  of  every  edition  of  a  book  published  essential  to  c^czjpy- 
right.  Suppose  the  first  edition  is  printed  with  and  the  9e&-^»n<i 
without  a  notice,  the  latter  edition  is  not  entitled  to  protectm  ou; 
and,  even  if  the  copyright  in  the  Brst  edition  continue  Tah«;:3t  it 
cannot  prevent  any  person  from  reprinting  any  copy  of  the 
second  edition. 

Similarity  Creates  PtesomptioD  of  Copying.  —  Substantial  i^^eih 
tity,  or  a  .striking  rescniblance,  between  the  work  compla^  ned 
of  and  that  for  which  protection  is  claimed,  creates  a  pi-csiM.  mp* 
tion  of  unlawful  copying,  which  must  be  overcome  by  tho  de- 
fendant.^ 


»  MuiTKy  V.  Bogw*.  1  Drew.  853. 

'  Tliis  principle  liM  been  overlooked 
gr  disrvgnnli-il  in  two  or  three  impor- 
tmil  KiikIibIi  iWcifliuiii.  See  itie  criti* 
ciara  of  the  jii'l^meiiis  in  ReAcle  r.  C»a- 
quMt,  pwt,  p.  46>J;  BfKfscy  r.  Pairlie, 
Chap.  XV. ;  Kx parit  BciU.  Chip.  X. 

s  MAwmftii  i>.  Tegg.  3  Huu.  366; 
Jarmlil  "■  llnuUton,  3  Kay&,J.  70B; 
Spiere  ti.  Urowu,  6  W.  R.  362;  Uottea 


V.  Arthur.  I  Hem.  A  M.  60S:  Pft*«<' 
Nicholas,  Law  Rep.  5  Ch.  261 ;  JBIanl 
V.  P«tten.  '1  Paine.  S!>8. 

"  If  tW  fttmllitttile  can  bo  ■upp"*'^ 
to  have  ariBeii  from  acciileiit :  or  r>«w 
sariiy  (roni  the  nature  f>t  ilie  KuV/vctl 
orfh>ui  lh«  irtlit  haTing  ikctched  <^ 
■ijpu  ntercly  flram  raadiof  tha  Ivtif- 
preai  of  the  pl&indtTa  work.  —  tht  ^ 
feodAot    U    DOC    aiuwerkbW.     U    ^ 
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ZntentioD  to  Plrata  not  BuaDtUO.  —  To  coiiBtitiito  piracy,  it  ia 
not  necessary  tliat  there  shall  have  been  on  the  pnrt  of  the 
i»rong-doer  an  intention  to  pirate.     Hie  motives  in  taking  the 
irhole  or  a  pari  of  the  copyrighted  work  may  have  been  unob- 
jectionable, or  even  commendable ;  the  purpose  for  which  sncJi 
matter  is  UHCfi  may,  in  \m  view,  l>e  harmleRs.     In  applying  the 
law.  the  thing  done  and  it8  effoct,  and  not  the  intention  with 
vliicb  it  ia  done,  are  the  controlling  consideralions.' 
H     In  some  cases,  as  where  extracts  are  taken  from  a  copy- 
righted work  for  criticism  or  other  lawful  pnrfiose,  it  will  be 
neoessary  to  inquire  for  what  purpose  audi  quotations  are  used. 
But  the  point  to  be  determined  here  is,  not  what  object  tlio 
■nbeequent  writer  had  in  view  in  using  the  matter,  unr  what 
bia  belief  may  l>e  as  to  whether  that  object  is  a  harmless  one 
or  not,  but  what  pur|)08c  the  publication  complained  of  actually 
■enrca.'    Thus,  a  person  may  publish  copious  extracts  from  a 
^  oopyrigltted  work  fur  the  bona  fide  purpose  of  legitimate  criti- 


I 


rvniarkalitp,  bnweror,  tluit  lie  luu 
fivrn  no  rriilofux  to  i-x|il«tti  ttie 
iimUttuiU>,  or  to  rciX")  Die  pivfluiit|)tiun 
wlik-ti  that  necTManl^  cause*."  Lonl 
Ellvnborough,  Kowonh  v,  Wilkn,  1 
C'AOIp    iV. 

"CopTinR  ii  ft»»ential  lo  cnnititnle 
•n  itifritigcment  of  eopyrii^lit,  but  KJen- 
tily  of  cnntcatB,  amn^'inent,  and  com- 
Iritution  ii  >traiip  pviilenc«  Uiat  the 
Mcond  tMok  wan  borrowed  fnxn  the 
ImI,M  U  y  hlghl>-  Impmhablc  [)iAt  iwu 
aiahsra  woold  «xprMs  Utcir  ilmiiglits 
and  ■eotimeoU  in  the  same  lanttuage 
Ihrooghuut  a  liook  or  inviiie  of  imv 
Dosaiderable  aixe,  or  adopt  the  Mine 
•mng«ineot  or  comtiruiUon  in  tlieir 
poblkatlon."  Cliflbrri,  J.,  Lawrence 
■.  Dana.  S  Am.  L.  T.  R.  v.  a.  427. 

k  Br.  Roworth  p.  Wilkei,  1  Camp. 
M;Canipbtll  r-.  Scutt,  II  Sim.  »l ; 
ClenienI  r.  Ma<Mick.  I  liifr.9e:  Kewle 
9.  Ucj.  I  Joliin  A  H.  W4 ;  Scott  ••. 
Stanford,  Law  Kvp.  3  K^.  lis  Am. 
UiUi'tt  r.  Snowden,  1  Weat.  Law  Jour. 
240;  Story'i  Kxertiton  r.  Ilolcombe, 
ami;  Lawrvncc  v.  Duia.  2 
L.  T.  K-  ».  f   4'i7.  Via. 

'It  !•  urged  thai  thii  ii  a  caac  In 
which  DO  oniMtu  Jarmdi  am  be  found 


on  the  pari  of  Mr.  Runt,  who  has  taken 
tlteio  atalulica  in  perfect  gooi\  faith, 
mid  with  ttie  fallout  Hcknomrledittnent 
in  his  book  of  tttt^-  itotux'tf  fn>m  wliich 
they  are  derived.  Dut  if,  in  effect, 
the  great  bulk  of  thv  pUinlilT*  pro- 
duction—  a  large  and  rltal  portion  of 
hil  work  and  labor  —  Ims  been  appro- 
priated and  publialied  in  a  form  which 
will  materially  injure  bis  copiright, 
mere  hone«I  intention  on  the  part  of 
the  appropriaior  will  not  lufflce;  ai 
the  coart  uan  only  look  at  the  r«ault, 
and  not  at  the  inlenUon  in  the  man'a 
mind  at  t)ie  lime  of  doioK  the  act 
curoplalnc-d  of,  aiid  he  must  he  pr«- 
turned  to  intend  all  that  Ihe  pablica- 
tion  of  his  work  eflects."  Wood,  V.  C, 
Scjolt  c.  Stanford,  »ujrra.  728. 

In  Campbell  p.  Scott,  Shadwell, 
V.  C;  aaid:  "Then,  it  is  raid  that 
there  ia  fK>  animtu  furandt;  boi,  If  A 
take*  Ute  [iroperTy  nf  (1,  the  intima* 
yiinin'/i  is  liif'vrTvd  from  the  afi."  Il 
Sim.  88.  But  it  U  now  setitnl  thai 
iho  Inference  or  presumption  of  ■  dia- 
hanesl  iiilpntion  is  not  essential- 

V  Oanipliell  r.  Scott,  11  Sim.  81; 
Bradbury  t-.  Uoiien,  Law  Re[i.  8  Kxoli. 
1 :  Smith  V.  Chatto.  81  L.  T.  h.  a.  77fi. 
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cisra  ;  yet  audi  quotations  may  ia  reality  serve  a  purpose  nofi] 
iuteiided  by  tlie  critic,  and  amount  to  piracy.* 

IntcDtion  taaj  Aid  in  DetemUnltig  whethftr  there  lus 
Copying.  —  There  arc  cases,  however,  in  winch  the  nittuMJ 
fvrandi  will  be  taken  into  consideration  in  determining  TrlieUi«rj 
one  puhlicalioii  Infringes  another.  Where  it  can  be 
shown  that  tlicre  has  l^een  material  copying,  it  matters  not 
what  intent  the  copying  was  done  ;  but  where  it  ia  diflBcult  toj 
ascertain  the  extent  of  the  copying,  in  order  to  deterniov] 
whether  the  use  made  of  a  protected  work  hy  a  aubseqi 
author  is  '■^  fair'*  or  unlawful,  the  animn$  furandi  may  aid  ioj 
the  solution  of  the  question.     Thus,  in  Spiers  v.  Brown.  vIk 


1  In  C*ry  v.  Keanlp^,  Lord  Kllen- 
borough  fteoni*  to  liHTe  Initl  noine 
Btre»  on  t)ii>  exwionvu  of  Die  animua 
fnrahdi.  "  A  man,"  hv  wid,  "  mny 
fftirly  idopt  pnrt  of  ilie  work  of  Rti- 
oilier;  he  mny  so  niikko  o»e  of  nn- 
0lIit>r*B  Inliora,  for  tlie  promotion  of 
•uieiK'e  and  th«  benotit  of  llie  public ; 
but,  liuving  done  u>,  tbe  qiK«U^iti  titiU 
be,  Wh  the  niMtter  so  mken  used  fRirly 
with  tliftt  view,  and  widtoot  wliai  1 
oiay  tt>nii  tlio  nnimii*jurond\t  "  A  Esp. 
170.  DoubttMs  wliiit  \mtA  EUetibor- 
OLi|$li  tnt-nnt  was,  nut  llint  «  di&]ii>nwt 
iultuliun  ■•  fMeiiUal  to  pirmcy,  but 
ttmt,  wlivti  aucb  iriti.-ntii>n  ia  abiiwn  to 
have  exiited,  Ihr  quvstiur  whfllier 
tliere  hM  boon  an  unfair  use  mty  be 
more  readily  doiermined.  The  <ame 
judfi>-'  Ix-'ld,  in  the  subsei]a«nt  Cftse  of 
Jtowortli  r,  Wilkeft,  that  "  tbe  inleiiliun 
to  pirate  ia  not  iitK.i'Hvary  in  an  acUun 
of  tbia  Buri :  it  1»  envugli  Iliat  the  pub- 
Ucatioa  compiaicied  of  ia  in  lubslaiice 
B  copy  whereby  a  work  veited  to  an> 
other  i«  prejudiced."     1  Camp.  98. 

In  Fidsutn  c.  Marali,  Mr.  Juaticc 
Story  laid:  "No  one  can  doubi  tbat 
a  reviewer  may  fairly  cite  largely  from 
the  original  wnrk,  if  Iub  design  be 
renlly  ami  truly  to  use  llic  paaiwge  for 
the  pur])ii«i>N  uf  fair  and  reasfmablc 
crilicisui  On  tlit^'  ulhvr  linnd,  it  is  as 
clear,  Ihal  )f  he  ihun  citei<  llie  moit 
iiuportaoc  parts  of  ilie  work,  with  a 
view  not  to  criticl^v.  but  to  lupcriteile, 
the  lue  of  tlw  original  work,  and  aub- 


atitDle  the  rertew  for  It,  snch  a 
will  be  deetncd  in  law  a  piraey." 
Story.  108. 

The  tnte  doctrine  U  tiot  acconli 
expreaaed  here,  becanse  the  qttMtl 
of  piracy  is  niaile  to  d«ptoil 
iiiteiitiun  of  the  reviewer, 
I»ro|)er  teat  ia  tbe  purpoM  * 
ibe  publtcatiun  complained  of  8erre»[ 
ill  other  words,  how  far  it  ntay  tab 
Lite  place  of  the  original  work.  Thi 
law  on  this  pirint  has  been  ctuTectlf 
expoiindetl  hy  Mr.  .luatiiX'  Mi-I^^tm 
who,  after  quoting  the  above  languaf* 
of  Judge  i>lory,  »oid  :  "  Thia  doctriot 
•eema  to  consider  the  imenti<-n  Witt 
which  the  citnlions  are  made  aa  Defi» 
sary  to  an  infringement.  In  Cary  t, 
Koarsley.  4  Esp.  i;t>,  Lord  Elles- 
iKirougli  takes  the  esaie  view.  Bal 
I  oinnut  |ierci'ive  how  the  inlrntloi 
with  which  extravta  were  made  CM 
bear  upon  tbe  quesliaa.  Tlie  inquiry 
is.  What  effe<:t  nioit  the  extracU  havt 
upon  ttie  original  work  1  If  ihsy  ren- 
der it  lees  valuable,  by  auperaeiling  Itt 
use  in  any  decree,  tlie  rij^lit  of  tbe 
author  la  infringed ;  and  it  can  be  el 
no  importance  to  know  with  what  Id* 
tent  this  woa  done.  Extracta  made 
for  tltc  purpose  of  •  r«view  or 
pdallon  an-  governed  by  the 
rule.  In  neither  case  can  tbey  be 
extende<i  so  as  to  convey  the  tame 
knowledge  aa  ttie  otiginal  work." 
Slory't  Kxecuton  v.  llolcombc.  4  klo- 
Lean.  810. 
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I  the  derenJant  admitted  tlmt  lie  liad  used  the  fjlaintifT'^  dictioti- 
BTj  m  pi-eparing  liis  ova,  Vice-Chaucellor  Wood  was  perplexed 
in  finding  whether  there  liad  been  pimtical  copying,  and  said: 
**  If  the  defendant  had  absolutely  denied  having  received  any 
A8S)8tanc«  from  the  plaintiff*B  work,  the  court  would  have  had 
a  plain  course,  the  animus  furandi  being  made  out." '  But 
not  even  in  these  cases  is  the  intention  to  pirat«  essential  to 
m  constitute  infringement.  The  cxiHtcnoe  of  such  intention  is 
material  only  as  far  as  it  may  aid  in  determining  to  what 

»  extent  the  earlier  work  lias  lieen  adopted  in  the  later  one ;  for, 
when  tlie  animus  furandi  is  apparent,  the  presumption  is,  in 
the  absence  of  strong  evidence  to  the  contrary,  that  the  like* 

Iness  between  the  two  works  is  due  to  copying;  whereas, 
without  the  animua  furandi^  many  of  the  resemblances  may  be 
regarded  as  natural  and  the  result  of  honest  labor.^ 
Ipionnott  no  Defenoc  of  Piraoy. —  Ignorance  will  not  avail  US 
a  defence  of  piracy.  Whether  he  who  appropriates  the  whole 
or  a  port  of  another's  work  was  aware  that  it  was  protected  by 
copyright,  or  whether  he  knew  what  would  be  the  legal  conse- 
qneiicfis  of  his  act,  is  wholly  immaterial.  The  theory  of  the  law 
■  in  this  resi>ect  is,  that  whoever  avails  himself  of  the  labors  of 
another  must  do  so  at  his  own  risk,  and  must  he  held  rcHpou- 

»Mble  for  his  acts  without  regard  to  the  extent  of  his  knowledge 
or  ignorance.^  "The  plainCtfT's  rights,"  said  Chief  Justice 
Wilde,  "do  not  depend  upon  the  innocence  or  guilt  of  the 
defendant.  .  .  .  The  statute  would  altogether  fail  to  eScct  its 


»  81  L.  T.  R.  Id ;  B.  c.  8  W.  R.  352. 
See  aIm  Jam'lil  v.  HuuUtuii,  3  Kmy  & 
J.  712:  R««(Je  r.  Lacy.  1  Johoa.  tt  H. 
884. 

>  "  Kvidencc  of  innocent  intention 
may  have  a  bearing  upon  (lie  qucstiun 
ttf  *  Ikir  luo,'  anil,  where  it  appeared 
thai  Ui«  iinK>uiit  Ixkvu  wn*  sioftll,  it 
ruuld  iluut>ti(.>s»  ttavtf  tuoiv  prulukUvv 
forcp  in  ■  court  uf  equity  in  cleiermin- 
ing  whether  an  Kp(ilication  for  an  in- 
junrlitin  ktinulil  bo  griint4»l  or  rvfuMtl : 
k-bai  U  crannot  bv  ailiniUcil  that  it  is  a 
blsfal  i](<rvnc«  where  it  appears  tliat 
Lb*  party  netting  it  up  tuu  invaded  a 
oopxrighL"  (Jliflonl,  J.,  LawreoM  v. 
Uftoa,  ^  Am.  L.  T.  U.  k.  •.  127. 


>  Br  Wv*t  V,  Franci*,  6  Bam.  A 
AU-  7117;  l^ewia  t*.  CImpinan,  8  Bear. 
188;  Colbum  p.  Simma,  2  Hare,  M3, 
667;  Ue  e.  Himpsoo.S  C.  B.  871,  SSS; 
IVince  Alb«n  v.  Strang*,  2  D«  G.  & 
Sm.  C&;i,  Du  ap.  1  >ta<.\  A  G.  26; 
U-aJcr  K.  Strange,  3  Cor.  &.  Kir.  1010; 
Murray  v.  Buguo,  1  Drew.  853,  807; 
NoTtllo  p.  Budlow,  U  C.  B.  177 ;  Gam* 
ban  I-.  Sumner,  o  flurl.  &  X.  u  ;  Itrade 
V.  I^cy,  1  Johns.  &  II.  b'l\ ;  Rrwiu  r. 
ConqWMt,  II  C.  B.  K.  s.  47U:  RiH-k  v. 
LnMniR,  (<Rw  Rvp,  \u  Eq.  10l.  Am. 
Milk'tl  f.  SnowJen,  I  Wvat.  Law  Joor. 
24U. 
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object  if  it  were  ncccsaarr  to  show  that  the  defendant  hitd  a 
knowledge  of  the  plaintiff's  right  of  property."  * 

The  quedtiou  of  guilty  knowledge  on  the  part  of  the  seller  or 
importer  of  a  piratical  work  is  ollon  affected  by  statutory  pro- 
visions.' 

The  principle  which  eliminates  from  consideration,  in  cans 
of  piracy,  the  intention  on  the  part  of  the  wrong-doer  and  die 
question  of  his  ignorance,  is  reaeouable  and  proper.  If  innocent 
motives  ur  ignurnnce  cuuM  he  sni::cosafully  pleaded  as  a  defenci: 
to  a  charge  of  iiifriugcmcnt,  tlie  protection  intended  for  literarj' 
property  would  be  wholly  inadequate.  T^e  injury  done  to  ta 
author  by  an  unlicensed  use  of  his  work  is  none  the  less  when 
the  appropriation  has  been  made  without  a  bad  iuteutioo,  or 
through  ignorance.  Hence,  the  remedy  should  be  not  ten 
complete.  Moreover,  if  such  defences  were  allowed  topreraili 
the  facilities  for  fraudulent  escape  from  the  penalty  of  pincf 
would  be  largely  multiplied. 

Genkrai.  Forms  and  Tests  op  Piracy. 

Fii-acy  may  be  comniitlcd  by  publishing  a  literal  copy  of  ihd 
whole  or  of  a  part  of  a  copyrighted  work,  or  by  publishing  a  whole ^ 
or  a  part  in  a  form  which  is  not  a  verbatim  copy  of  the  origiuo^H 
but  is  in  substance  identical  with  it. 

Reprint  or  Entire  Work.  —  The  simplest  and  the  least  common 
form  of  infringument  is  the  unauthorized  republication  of  aa 
entire  work.  In  such  case,  it  is  immaterial  lu  what  form,  with 
what  intention,  or  for  what  purpose  the  original  is  reproduced. 
Whether  a  book  be  i-opnblished  in  tlie  same  or  in  another  form, 
whether  a  copyrighted  article  in  a  magazine  bo  reprinted  in 
another  magazine  or  in  a  newspaper,^  or  in  a  book,  does  not 
affect  the  question  of  infringement.  The  unlicensed  republica* 
tioD  of  a  literary  composition  as  part  of  a  larger  work  ia  puracy. 
Thus,  in  muking  a  selection  of  pieces  or  pi-cjuring  a  compi- 
lation, the  compiler  is  not  at  liberty  to  use  a  copyrighted  pro- 
duction without  authority,  though  such  production  be  but  a 
small  part  of  the   compilation.*    Nor  is  it  lawful  to  reprint 

>  Loe  r.  Simpson,  8  C.  B.  88x.  n.  «■  11 :  Cux  o.  Land  A  Water  Jouriud 
*  8w  Owp,  X.                                         Co..  Law  Kep.  9  Kii.  KM. 

>  Muwell  V.  8oinerton.  30  L.   T.         *  Jb'olloiD  r.   Marah,  2  Story,  1( 
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withont  license  a  copyrighted  article  in  a  cyclopaedia,  though 
such  article  be  but  one  of  a  thousand  in  the  cyclopajdia." 

Ptupcws  for  which  Woik  is  Taken  Imtnateriia.  —  In  several 
early  cosoa,  dicta  arc  to  be  found  recognizing  the  riglit  of  aiiy 
liernon  without  authority  to  republish  a  copyrighted  work,  pro- 
vided he  rorise  or  improve  it,  or  use  it  as  a  baMis  for  annota;- 
tiou.^     But  this  theory  la  contrary  to  a  fundamental  principle 


CampboH  v.  Scott.  U  Sim.  81;  Bmd- 
trary  r  ntitten.  Ijiw  Rep.  S  Exch.  1 ; 
Smith  V.  ChntW,  81  L.  T.  w.  ».  776. 

>  Rotrortlt  v.  Wilkes.  1  Camp.  94; 
HAwman  r.  Te^fc,  2  num.  S8G. 

"  SeitlKT  U  it  irf  •nj-  consequpnoe  in 
what  farrn  tUv  wurks  nf  anollier  are 
naed ;  whether  it  lie  by  a  f  implc  reprim, 
or  by  itu-iirpornltng  tbe  wliole  or  a  lar^re 
pnnioti  ttiireuf  in  tone  iiiri^r  work. 
ThiM.  for  exarople,  if  in  one  of  tlie 
krf*  encycIo|an]in«  of  tlic  |)re««Dit  <lny, 
the  whdlr  iiT  n  birue  portino  o(  «  »uien- 
lific  Irratine  of  anotlicr  aiitlior  —  as,  for 
example,  one  n(  Dr.  Laniner'*.  or  Sir 
John  llfncliciri,  or  Mrs.  Soiuerr tile's 
tmtiata  —  bIiohIiI  be  iiii.-urponile<l,  it 
would  he  jofti  as  mach  «  pimcy  upon 
Ihe  cvipyriglit  aa  If  It  were  pultilstied 
in  a  *mttl«  votunie  "  Story.  J.,  (.irny 
».  BubkU.  1  Story.  111. 

*  In  Sayre  r.  Moore,  where  It  ap- 
praivd  that  tbn  ilefenihini  had  repub- 
lUwd  tlie  plaintifTs  chart,  bat  witli 
correcttcvt*  and  iniprovenienta  of  kU 
owD.  I.iml  Man»6i-id  Mi«l  :  "  If  uu 
errontMiua  chart  be  uatle.  God  forbid 
It  •Itould  not  be  tnrrected  even  in  a 
■raatl  depee.  if  it  thereby  became 
man  •irncvabic  and  uceful  for  the 
purpOM-a  to  wliidi  it  is  ap|)lie<l.  Dut 
here  ytia  are  lold  that  ibero  are 
varioiu  and  very  material  altcrattona. 
Tlii>  ctiart  of  tlic  plaintilTi  ii  apon  a 
wrung  principle,  Inapplicable  In  iiavi- 
pUiun.  Tile  rtefendanl  thvrvfurv  baa 
been  convclingerrnrv.aod  nottervilely 
CDpybi(t-  If  you  think  no.  you  will  find 
(br  tht  defendant ;  if  you  think  It  is  a 
man  aervllv  Imllatiuu,  and  pirnted 
Cram  the  other,  yon  will  And  for  the 
plahttiffi."  1  East,  361,  note.  In  Cary 
r.  Ee«r»ley.  Mr.  Enkine  taid  :  "  Snp- 
yow  ft  nan  look  Paley's  Philoeuphy, 


and  copied  a  whole eviiay,  with  obMrva* 
tiooi  and  notoi  or  addiUona  at  the  «nd 
of  it.  would  that  be  piracy!"  "That 
would  depend,"  replies!  LortI  Kllen- 
borough.  "un  tin-  facta  of,  whether  the 
publiuatiun  of  that  essay  was  to  con- 
vey to  the  public  the  note*  and  obser- 
vation* f&irly,  or  only  to  color  the 
puhlicatiDn  of  the  originul  essay,  and 
niake  that  a  pretext  for  pirating  it;  If 
the  Ifttler,  it  cnnld  not  be  sustained." 
i  Efp.  170.  So  in  Matthewson  v. 
Stofkdale,  Lord  Otanceltor  Erskioe 
said:  "1  admit  no  man  can  nronopo- 
lire  luch  subjects  aa  Utc  English  Chim- 
tiel,  tlie  istiind  of  St.  Dominpo,  or  the 
erenta  of  itgi>  world  ;  and  <-vory  man 
may  take  what  is  useful  from  the  orig- 
inal work,  improve,  add,  and  give  to 
Ihe  public  the  whole,  comprising  the 
original  work,  with  tlie  additions  and 
Improvemeota;  and  in  such  a  cam? 
thfcre  b  no  iarasion  of  any  right."  12 
Vea.  275.  But  the  moat  extravagant 
language  on  this  ■ubjer.l  is  tlinl  of 
Vice-Cliancellor  Shadwell.  in  Martin  v. 
Wright,  where  tlie  point  uinler  cunsid- 
erntiun  wu  not  even  remotely  in  issue. 
lie  said :  "  Any  penon  may  copy  and 
publish  the  whole  of  a  literary  cumpo- 
aition,  provided  be  writes  notes  u|M)a 
it,  BO  aa  to  present  il  to  the  public 
nmneciisl  willi  mailer  uf  hia  own." 
tt  Sim.  yy8. 

The  iiurstion  nnder  consideration 
wan  raised,  but  not  det.-idc«l,  in  Saundcn 
r  Smith,  S  Kly.  &Cr.  ill.  It  nppeared 
lliat  in  Smith's  Leading  Case«  the 
defendant  had  copied  many  casei  frvtn 
the  plaintiff's  copyrighlod  rL-p^n-ts,  but 
had  added  numerous  iioiea  prepared 
by  himaelf-  Lord  Cottenhain  tltought 
that,  under  the  circuniatanceii,  it  waa 
Dol  neeeaauy  to  detennlne  wliether 
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of  the  law  of  copyright.  It  is  obvioas  that  there  would  lie] 
little  protection  for  litprary  proijerty  if  this  plea  were  a  ralid 
defence  of  piracy.  However  much  a  work  may  be  imjiroTeJ' 
by  revision,  or  its  usefulness  and  value  be  increased  by  anno- 
tation, however  extensive  or  important  may  be  the  new  niftU«r 
added,  no  one  without  the  consent  of  the  owner  of  the  copyriglrt 
has  a  right  Ui  take  it  fur  such  purpose.  "  No  man."  said  ¥r. 
Justice  Clifford,  repeating  tlic  language  of  Vice-Cliancellor 
Wood,^  *'  is  entitled  to  avail  himself  of  the  previous  lalrars 
another,  for  tlic  purpose  of  cojiveying  to  the  public  the  str 
infonuation,  even  though  he  may  append  additional  informati< 
to  that  already  published." '  And  so  Mr.  Justice  Leavitl  rightljj 
aaid,  *^  Tlic  decisiuu  of  (his  qui«tion  is  in  no  way  affected  by  thi 
fact  —  if  conceded  to  be  the  fact  —  that  the  guide  is  in  aof 
respects  an  improvement  of  and  of  superior  utility  to  the  clu 
of  the  coinplitinaiitw.  Tliis  would  confer  no  right  lo  apprapriftte' 
aiid  use  the  prior  invcutiou  or  discovery  of  Mrs.  Prury."' 

So  the  nnlicensed  republication  of  an  entire  literary  com- 
position cannot  in  general  Ik  Justified  on  the  ground  that  the 


thtswiann  {nfHntreinent  of  the  pl&in- 
liff't  copyriplit.  He  usunK-tl  the  oxiat- 
ent-D  »f  lliat  nglit,  liut  rvrustK)  to  grant 
lh«  injtinctiim,  on  tlie  f^rniind  tliac  lli» 
plniiitift'  liail  n]ii>iiriiiill]'  in.'rjiik'i'cvd  iu 
tilt?  publii!Htion  made  by  tI)l>  (tt^ftnilant. 

■  Scott  II.  Stmrord,  Ltw  Uep.  S  £q. 
724. 

I  Lawrence  v.  Dana,  2  Am.  L.  T.  R. 
K.  S.481. 

*  Drury  »■.  Rwin?,  1  Bund.  MO. 

In  Ak'XMmler  v.  Mackviiaii*.  wlipre 
it  a[)[)«ared  tlint  slAtutory  farms  ur 
"  ttyles "  liad  been  copied  frotn  tlie 
oomplnlnant's  book,  one  ot  the  defences 
tru  tlmt  u«vfiil  liiipr(j7«nienta  in  ihc 
forma  Imd  iievn  made  bv  xUa  defcndArit. 
In  OTifidcrlng  thii  point,  Lord  Jeffrey 
Mid:  — 

"Hut,  then,  what  ii  the  Rrgument 
pressed  on  TU  liere  !  Why,  it  if>  this. 
The  re«pomU'nU  Kay,  'Tliew  Ktylcit, 
thotit;li  gouii  on  titv  wl)iik>.  rcqiiiru 
iome  correction,  and  vv  have  tlK-re- 
fore  (jurrvcted  and  reprinted  them  ;  and 
wo  were  entitled  to  do  kd,  beL-muee  it 
would  lie  Inconrenient  to  Itave  two 


books,  —  one  containing  tlid  dtylei,  tbr 
other  the  correc[u>n«  on  llieni.'  Now. 
T  da  not  aee  any  weiplit  in  llda  argo- 
nient  Tliv  law  of  pateiiU  affardt  % 
good  example  of  the  vunvene  of  tbe 
reipondenls'  pica.  Tlmn.  if  a  man  nt>- 
taina  a  patent  fora  particular  machine. 
and  anoilic-r  man  inventa  an  additional 
Improvement  on  tlic  nrijtinaJ  macfalM, 
fur  which  lie  obtains  a,  ■(rpanite  paiant, 
the  seoind  inrenlor  can  only  make  uu 
of  Ilia  pKtvnl  by  procurinfj:  « liccnue  for 
the  uae  of  Ilio  orifpnal  mncbine ;  and  if 
a  third  party,  in  coostructins  ■  non 
complex  macliioe,  copies  both  invtai' 
tioiiR,  iliFo  be  mnat  pay  liotl>  the  in- 
venlora  fur  the  use  of  both  th«!r  pat- 
enia.  In  «hort,  in  the  construction  of 
a  single  macliine  we  often  fiud  a  ^rvai 
Tariety  of  patent  inrentiona  employed; 
and  tiii>*e  of  cnume  are  nil  |iaid  for  lo 
lliL>  rc-»)H-ctive  patentees.  To  say  that 
iHli]ilti.tnB  hnve  been  made  lu  Mr.  Alei- 
aiider'*  work  will  of  itself  never  lerve 
aa  an  aniwer."  9  Sc.  Seu.  Caa.  Sd 
«er.  76U. 
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bj€ct  of  reproducing  it  was  criticism.     If  it  could  be  satiafao- 
»rUy  ahowu  that  the  whole  had  beca  fairly  quoted  for  Icjiili- 

mate  purp^ksea  of  criticising  the  clitic  might  claim  immunity 

under  the  recognized  privilege  of  fair  quotation.  But  cases  of 
tliia  kind,  where  it  ia  necessary  to  quote  the  entire  orijrinal  for 
purpones  of  comment  or  illustration,  are  exceptionally  rare. 
On  the  same  principle,  the  unlicetised  appropriation  of  music 
cannot  tje  justified  on  the  ground  that  tlio  person  charge^!  with 
wrong  has  made  a  new  arrangement  of  it,  or  used  it  fur  a 
difiercnt  purpose  from  that  of  the  original.' 

I  SnbstauUal  Copy  of  Protected  Work.  — It  Is  uniformly  con- 
ceded that  a  republication  need  not  be  a  literal  copy  of  the 
original,  in  order  to  amount  to  piracy.  As  early  as  ITHO,  Lord 
Kenyon,  Chief  Justice  of  the  Ring's  Bench,  declared,  "The 
main  questiun  hero  was  whether  iu  suhBtancc  tlio  one  work 
is  a  copy  and  imitation  of  the  other."  ^  In  the  long  line  of 
Bnl>8equeut  English  and  American  decisions,  this  general  duo 
trine  has  been  followed,  with  steady  progress,  especially  inaiked 
in  recent  cases,  toward  liberality  in  favor  of  the  author  eu- 

I  titled  to  protection. 

When  the  production  complained  of  is  a  servile  imitation,  in 
which  the  language  of  the  original  ap|>oars  ivith  merely  colorable 
variations,  the  legal  question  of  piracy  Itecomes  a  comparatively 

I  simple  one.  The  act  of  infringement  is  then  as  cutnplete,  and 
the  law  is  as  easily  determined,  as  when  the  publication  in  fault 
is  a  vtrhiUim  reprint.  But  the  question  becomes  more  dlflicult 
vlien  there  is  a  reseml)1ance,  more  or  less  striking,  between  the 
substance  and  the  general  form  of  the  two  works  iu  controversy, 
while  the  language  of  the  one  is  considerably  different  from  that 
of  tlie  other.  Then  is  presented  the  inquiry  as  to  what  degree 
of  resemblance  between  two  work^  is  necessary  to  constitute  aa 
infringement  of  copyright.  Every  book  which  is  like  another 
cannot  rightly  be  declared  piratical,  ullliough  iu  some  respects 
the  likeness  may  l>c  close,  and  may  be  due  to  the  fact  that  the 
authur  of  the  later  has  followed  the  earlier  work.    The  law  of 


1  SwfMtf,  pp.  «10.  4)1. 

»Trual.'fi-.  Murray,  1  Fu(,84'J.aul«. 
Foar  years  Iwfore,  i<nn)  Manifleld  aaid : 
"Tlj*  qmiitiun  offaut  lo  wnne  lirfuie  * 
jurjr   is,    wbetbtr    Uio    ftlteratiuD    be 


colomblB  or  Dot  .  .  .  Tlie  jary  wtU 
decide  wli«itipr  it  tw  a  wrvile  Imlta* 
doa  or  Doi."  Sayre  p.  Moore,  Ibid. 
801,  note. 
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copj-rigtit  cauiiot  justly  prohibit  one  antlior  from  imitaling  tlie 
production  of  another,  provided  the  auhHequent  work  i«  llifl 
result  of  indcpcndeut  labor.    To  coudtitutc  iufringcmcut,lJMr9 
must  he  a  bodily  appropriation  of  the  contents  of  a  work,— &      - 
borrowing  of  the  HubataiiUal  results  contained  in  It.  ^H 

BabRtantlal   Identity  Te«t  of  Piracy. —  Where    complaint  W^^ 
made  of  tlie  resciublanee  tetft'cen  two  publtcatious,  one  ol 
which  is  not  a  literal  transcript  of  Die  other,  the  general  te«t 
applied  to  delermino  piracy  is  that  of  substantial  identity,    h) 
the  similarity  between  tlie  substance  ur  the  contents  of  Uie  two 
works  sucli  as  to  justify  the  conclusion  that  tbo  later  one  is 
in  Bnl)Rtnii(-e  identical  witli  the  other,  and  mainly  t-aken  frc 
it  ?    lias  the  subsequent  author  produced  a  subslanlially  uH| 
inal  work  by  liis  own  independent  labor,  or  has  he  appn}pl 
ated    lliio   substantia!    fruits    of    another's   industry  ?       VT 
amounts  to  a  substatUiul  identity  is  a  question  of  fact,  to 
determined  in  each  case  by  a  coinparisou  of  the  two  works. 
This  18  a  task  of  great  difficulty,  and  one  whose  performance 
will  lie  attended  with  resultt^  varied  by  circumstances.    DifTereatad 
jud(£es —  for  the  dclcrniinatiun  of  this  question  of  fact  frequcul^^ 
becomes  a  duty  of  the  courts  —  or  ditTurent  juiies  may  reach 
different  conclusions  in  thn  same  case ;  ^  and  the  tests  adopted 
ia  one  case  may  nut  be  satisfactory  in  another.     But  when 
is  found  that  a  substantial  identity  exists,  and  that  the  earlid 
work  is  substantially  embodied  in  the  later,  the  legal  requisites 
of  piracy  arc  made  out.* 


1  A  notuvrortlij  iiiilanue  of  Ihia  la 
ftflbrvlei]  hy  the  L-ase  of  I'ike  v.  Nk-holaa, 
where  the  jaOt^ment  uf  the  lower  court 
was  revprved  on  appeal,  Mmply  becauM 
till'  judges  of  iliv  JattLT  tribunal  wt>n> 
led  to  a  tUffL'Tcnt  coDulmion  as  to  tine 
facts  Irom  that  rcac-lKtd  by  tlic  Vice- 
Cbiuiirellor.      Law  Itcp.  5  Cli.  261- 

s  Br.  Malthewaua  r.  Siockdale,  12 
Ves.  '270;  Rowortli  v.  WUlcea,  1  Camp. 
94;  Qarfidil  i^.  Nicbolaon,  2  Stin.  &  8c. 
1;  I«wts  t).  FuIUrtun,  2  Hcav.  6; 
Alexander  v.  Mackenzie,  9  Sc.  Sesa- 
Caa  ad  tvr  748 ;  Murray  r.  Bogut.  1 
Drew.  863;  Jarrold  v.  lloulsloii,  3  K»y 
A  J.  708;  Spien  v.  Brown.  6  W.  H. 
363;  Scott  c.  Stanford,  Law  Ui>p.  8  Kq. 
718;  Tike  i-.  Nichotas.  Uw  Kcp.  G  Ch. 


261.  Am.  Eiuenon  v.  Da*(«i.  8  St. 
768 ;  W«bb  r.  I'owera,  2  Wnodb.  A  31 
497;  Oreeof  o.  lliihop,  1  Oiff.  186; 
Urury  p.  Ewing.  1  Bond,  MO;  law- 
rcttM  V.  r>nna.  3  Am.  U  T.  H-  k-  a. 
402.  To  the  mme  «-Sect  atv  tit 
aiithitrities  oik><)  jiixt,  p,  412,  aol*  t- 
For  iin  illiiNtniion  of  what  ia  mtb- 
start inJ  identity  in  the  oa*e  ul  a 
drnmaiic  composition,  »er  Daly  *. 
Palmer,  d  Blatclif.  SfiA,  ooDa)iWr«d  ia 
Cbap.  XVL 

"  It  is  enouitli  that  lb«  pablicatloo  j 
coniplainvil  of  is  in  tubstancv  a  copy  ^ 
whereby  a  work  rested  in  anoUier  li  m 
pnyudiced."  Lord  Kllenhoraogb,  ^A 
nuworili  V.  Wilkea,  I  Camp,  ttft  ^ 

"  Absolul«  varhalim   identit/  U  00194 
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Same  Rule  Applies  to  Maps,  EngiAvingB,  Faintiiisi,  Music, 
*o.  —  This  rule  is  equally  applicable  to  luape,  charts,  pictorial 
productions,  muftical  compositioiis,  and  in  short  all  things 
which  are  tlie  subjects  of  copyriglit.  The  test  is  not  whether 
one  prodnction  is  a  fac  $\mile  of  the  other,  but  whether  it 
is  subglaiiLtally  a  copy.  Where  it  appeared  that  the  defendant 
had  copied,  besides  a  part  of  the  text  of  an  article  on  Fencing, 
three  eii^arings  representing  persons  in  the  same  attitudes  an 
f  those  in  the  plaintifTs  work,  but  dis^ised  by  difTerent  coa< 
tUDiOB,  Lord  £llcnborough,  in  holding  Uiis  to  be  a  caae  of 


I 

I 

I 
I 


rrqotrod  to  conititute  ptrncj ;  nor  would 
occajlonsi  qnotstioo,  fairly  made  out, 
•invuiit  to  that  oflence.  The  quesllou 
It.  w)K-(lier  the  new  work  U>  •tibstaii- 
tiall)r  iW  uimo  with  the  nic],  hBTin){ 
BWtvly  vulnrxble  cbaofCPB,  or  pretextB 
of  chsti^.  or  be  »  new  nn<I  different 
worii  or  i:oinplliitioa."  Tbt  Lord  Ordi- 
OUT*.  Al«xu)d«r  V.  Mackenzie,  1«  So. 
8cM.  Ca«.  2>1  8«r.  7&4,  note. 

"  The  ame,  thprclnre,  camea  back 
at  but  to  the  nnkiHl  oonaliloritinti, 
•rhelltrr  ihi*  }iook  of  Oavi^s.  in  tTic 
part*  coTii|)4ained  of.  luf  b<>«n  copied 
fTib»tAniial)y  from  ihni  of  Kmertnti,  or 
Dot.  ]l  li  not  ■ufficlvoi  to  sliow  tliat 
h  may  liave  been  «u|iKe«Ied  \>y  Koier- 
•on'>.  vK  that  •ome  paru  atid  paKfS  of 
It  TuT«  n.-a«mb[nncei  in  method  and 
4«taii*  and  illuatrauoot  to  Eniorson'a. 
}t  mmt  be  farther  shown  that  the  re- 
•anUaoi'C*  Id  tboic  paru  and  pai;e« 
•M  ao  diMe,  to  full,  to  nnifitrm,  so 
nrikinit,  as  fairly  to  lead  to  the  mnrUi- 
•Inn  that  the  oik-  i«  a  •ntwlnnlial  coiiy 
1)1  the  mhiT,  or  nmlttly  borrowvd  front 
it  Id  •hurt,  that  there  it  •ubEtanlial 
Idmtity  between  them.  A  copy  in  oiw 
dilnii,  au  itnitatiuo  itr  rewmtilant^  an- 
ocJkrr.  Tiii>rv  are  many  imilationB  of 
Homer  in  Uie  ^Kneiil ;  hut  no  one  wotdd 
•ay  that  tlw  mie  wna  a  citpy  from  tlie 
DtJiCT,  Tlien*  may  he  n  itrunif  likcDefs 
willintit  an  identity  ;  and,  n*  wa9  aptly 
•aid  by  the  learned  coun»el  for  ih*  plain- 
lin  in  ihi>  clo*e  of  hi»  arttunit-nt,  Fwirs 

turn  tnmnitmii  i»nii.  nrc  itiprrui  Iiiuirn  ;  ^ii«- 
lem  liffvt  rm»r  toriwnim.  Tlie  quettltin  ii 
thervfnn  in  many  ouvi  a  very  nice 
OBI,  wital  degree  of  iiottatioo  coiuti- 


tuiOB  an  infrinftemeni  of  the  copyright 
in  a  particular  work."  Slory,  J., 
Kmermin  i;.  DaviOH,  3  Story,  7H7. 

"  Tho  IcadiiiK  iii(|iury  then  ariMe, 
which  iidcfUiTe  of  the  general  equi- 
ties between  theae  parties,  whether  the 
book  of  the  defeodanbt,  taken  as  a 
whole,  Is  BubstHiitially  a  copy  of  the 
plaintifTi' :  whether  it  has  virtually 
the  aamn  plan  and  character  through- 
mil,  and  \t>  intended  to  snpcrflede  t)  i 
other  in  (ho  niarki-l  with  x\w  name  clan 
of  readers  and  purchaser*,  by  intro- 
ilocing  no  considerable  new  mutter, 
or  little  or  nothing  new,  except  color- 
able deviatioos."  Woodbury,  J.. 
Webb  .■•  Puwers,  2  Woo<lb.  &  M.  b\\. 

"  Cupyiii(!  is  not  confined  to  literal 
repetition,  but  incliidea  also  the  varinua 
modes  in  which  the  matter  of  any  ptib- 
lleation  may  bo  atlopied,  imitated,  or 
transferred,  with  more  or  leas  colorable 
alterations  In  disguiM  tlie  source  fhim 
which  the  material  was  derived;  nor 
Is  it  nocessary  lliat  the  whole,  nr  even 
the  larger  portion,  of  it  work  shoulil  be 
taken  in  order  to  constitute  an  inva- 
^on  of  copyright."  (Clifford,  J-.  Law- 
reooe  o.  Dana,  3  Am.  L.  T.  U.  >.  a. 
496. 

"  Aitd  het«  the  iroe  Inquiry  iii>- 
donbtedly  ts,  not  whether  the  one  la  a 
far  timilr  of  the  other,  bnt  whether 
there  U  snch  a  «ub«laatial  identity  aa 
fairly  to  justify  the  inference,  that,  in 
getting  up  the  guide,  Mrs.  Lowing  has 
availed  hi-nelf  of  Mrs.  Orury's  chart, 
and  has  hnrrawol  IVom  It  its  eiwetilial 
characieridiics."  LearitI,  J..  I>nif7  v. 
Ewiog,  1  BoDd,  US,  M9i 
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piracy,  said :  **  It  is  Btill  to  be  considered  whetlier  there  1«  saclt 
a  siniilitndo  and  conformity  between  the  priiitH  tbat  tlie  |itr*oii 
who  executed  the  one  set  must  have  used  the  others  on  a  motlcl* 
Ilk  tliat  case,  ho  i&  a  copyist  of  the  main  design. "^  It  matten 
not  that  the  copy  of  a  painting  or  engravinf;:  in  larjipr  i)r 
smaller  than  tlie  original;'  nor  by  what  mechanical  process^— 
tlie  copy  raay  bo  made.'  ^| 

ill  tlie  case  of  music,  Lord  Abingcr  held  that  the  question  of 
infringement  "  must  depend  on  whether  the  air  taken  is  8ubst&n-^_ 
iially  the  aamc  with  tliu  original,"  and  that,  '*  substantially,  tb^^ 
piracy  is  where  the  appro]i)riatcd  muslc^  though  adapted  to  a 
different  purpose  fi'om  that  of  tlie  original,  raay  still  V>e  recog- 
nized by  the  ear.    The  adding  variations  makes  no  diflference  i&_ 
the  principle."^    And  so  Chief  Justice  Taucy  said  that 


>  Roworth  r.  WUkos,  1  Camp.  00. 
In  West  V.  Franci*,  Bsiley,  J.,  Rpenk- 
ing  of  prints,  said:  "A  copy  is  Uiat 
which  come*  to  near  to  ttic  original 
as  to  give  to  every  per«on  not-inf;  It 
the  idea  created  by  the  oriipDal."  b 
Bnrn.  &  Aid.  149.  Hee  bIao:  Br. 
Barflelil  i*.  Nicholflon,  2  Sim.  &  St.  1  ; 
Moore  v.  Clarke.  »  Mces.  &  W.  Od2 ; 
Turner  n  Kiilimiuin.  lU  Ir.  Ch.  121, 
tlO;  Cambart  r.  RmU.  14  C.  II.  n.  ti. 
809;  Grares  v.  Asliford.  Law  Hvp.  2 
C.  J>.  410.  Am.  Blunt  i'.  Tatten,  £ 
PaiiM.  31>3.  3D7  ;  IJrury  i-.  Kwiiig,  I 
Bonil,  540 ;  Farmer  c.  Calrcrt  I.Uho- 
graidiiu,  Engraring,  &  Map-Publishing 
Co.,  6  Am.  L.  T.  R.  IfiM  ;  Rii^anUon 
V.  Miller,  Ji  L.  &  Eq  RcpurtiT.  014. 

*  Gambart  c.  Uall.  Grares  v.  Aah- 
ford,  Ju/M-a ;  Uradbary  0.  Umten,  Law 
Kep.  8  Excli.  1. 

'  Giimbnrt  u.  Ball,  Gmves  v.  Aah- 
ford,  Tamer  r-.  Robinson,  supra  ;  Roa- 
■iler  V  Hall,  &  Rlataif.  SfiS. 

*  Il'Alniiiint^  p-  Bn«»cy,  1  Y.  i.  C- 
Exth.  302.  "  It  is  admiitea,"  said 
Lord  Ahinger,  "  that  the  defendant 
has  publiHlied  p^irtinna  nf  Uie  0]iera, 
(xmlainini;  the  niL'lodiMUB  pnrte  of  il; 
that  htr  hai  aiso  pubtiahed  entire  airs; 
and  that  in  one  of  hit  walixw  li«  haa 
inlraduced  ^irrenteen  ban  la  ■nccu- 
•ion,  cnctLiinin^  the  whole  of  the  orig- 
ioal  dj,  Hltliuugh  b«  adda  Slteaa  oth^r 


in^^ 


h&n  which  arc  not  to  be  found 
Now,  it  ia  aatd  that  thU  ii  not  a  pli 
flmt,  becauae  the  whole  of  each  air 
haa  not  hoeo  uVfo ;    and,    teuDadljr, 
hvcauae  wluit  the  plaintiSk   purehaard 
waa   the   entin;  opL-ra  ;  and  t)>«  oy^m 
codbUUi,  not  merely  of  certain  ain  and 
meladies,  but  of  the  whole  ccoie.    Bu, 
in   Ihc  firtt  place,  piracy  may  1«e  of 
pari  of  an  air  a»  well  h*  of  the 
and,   in   the  MX'oud    place,   ntltait 
that  the  opera  convial*  of  the 
•core,  yet  if  the  pliuntiflt  were  cotil 
to  the  whole,  a  /ariiori   they  were 
titled  to  publiah  the  melodlM  wbidi 
form  a.  part-  ...  It  is  itie  sir  or  mel- 
ody  whiuli    is    the    inrentioa  uf  the 
auUior,  and    whivh  may   in   kuch 
be   the   aubji-ct  of    piracy;    and 
commit  n  piracy  if,  by  taking  not^ 
iingle  bar,  but  leveral,  you  incorporat* 
in  the  new  work  that  in    which  the 
wliole  meritorious  port  of  the  inTsntiiDO 
Cflii»i»t«.     I   remember   in    a    caae    of 
copyright,  at  nm  firlua,  a  ()oestinQ  aria- 
ing  as  to  how  many  bars  were  Decea- 
snry  for  the  constitution  of  a  auhJMl 
or  phrnnc.    Sir    Oe»rge  Smart,   wto     ' 
was  a  witiicM  in  the  case,  »«i<l.  l^^H 
a  mere  bur  did  not  constitute  a  pli**^^! 
though  three  or  fuur  Imm  ai'mhi  do  ■<■■ 
Now,  it  Bp[)«ari  to  me  that  if  you  take 
from  tbe  compositloo  o(  an  author  iJl 
UioM  ban  coosACUlToty  which  form     , 


U  of 
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ical  compoRition  complained  of  is  pirntical  vhen  it  la 
the  same  as  that  for  which  protection  is  claimed  **  in  the 
main  design  and  in  its  material  and  important  partA,  altered 
aa  above  mentioned  to  evade  the  law." '  To  select  music 
from  an  opera,  and  arrange  it  for  dancing  purposes^  or  to 
make  a  piano-forte  arrangement  of  an  opera,  majr  amount  to 
piracy.' 

ViHien  Material  Port  U  Taken. — It  is  not  necessary  that  the  whole 
or  the  greater  part  of  a  work,  either  in  form  or  substance,  shall 
be  taken,  in  order  to  conKtitnte  an  invasion  of  copyright.  The 
copjright  protects  the  whole  and  all  the  parts  and  contents  of 


I 


Ibe  entirr-  air  ur  rooIoHy.  wittiont  any 
nuitrrial  alteration,  it  in  a  pimcr ; 
Utougli,  on  the  other  hnn*).  you  nil|rht 
Uk*  t)t«ni  Id  a  (IlBerent  onler  or  broken 
hy  H*e  inlervecUon  of  others,  like 
ironla,  in  luch  a  masner  a*  ahnulil 
not  bt>  a  piravjr.  It  muat  d^pfiid  on 
whc-t)icr  thv  air  taken  w  ■ubslanlially 
the  tAtne  with  the  orifcinal.  Now,  the 
moat  unlettfr«4i  In  mutic  can  di«tin- 
fvAiSi  ODC  armg  (nim  nDottK>r ;  and  the 
mtVfS  ailaptatinn  <i1  ilio  air,  eilh«r  hy 
chan)riH|{  il  to  a  danpe,  or  hy  iranKfrr- 
hnp  it  from  one  inslniiumt  lu  another, 
do«»  ttot,  even  to  comrncn  apprehen- 
■km*,  alter  tlic  oriirmal  fuhjccL  The 
ear  lelU  you  that  it  ia  Uie  aame.  Tlie 
original  air  reqiiirea  the  aid  of  gcalua 
for  ita  vonMnictlon;  but  a  men  me- 
chanic In  mnsic  can  make  the  adapta* 
lioa  or  accompaniment.  SnbtUntialljr, 
the  plnoy  !i  whera  the  appropriated 
miune.  though  adapted  to  a  different 
parpDa«  from  tlmt  of  tite  original,  may 
•ttil  he  fe(W|ttii*rd  by  the  ear.  The 
■dffitiy  TarialituM  makct  no  dllTeniiK-e 
Id  the  principle  "    Ibid.  SOI,  802. 

t  Reed  f.  Caraai.  Tin.  Dec.  74. 
8ee  Alao  Boom/  v.  Kalrlie.  7  Ch.  1>. 
801.  HOT;  Daly  e.  Palmer,  6  BlalchC 

•  D'Almatne  «.  Booaey,  1  T.  &  C. 
F-xeh.  Jft*  "The  compnmlinn  of  a 
Itew  air  or  melotly  ti  entitled  lo  pro- 
tection; and  the  appniprialrnn  of  the 
whole,  nr  of  any  auhslantiwl  pArt.  iif  it, 
WllhoDt  the  iiccnae  nf  the  anlhcir.  ia  a 
pkMgr.     How  tar  the   appropriathw 


might  be  carried  in  tlie  arnrnKOinent 
and  compotillon  of  a  new  piece  of 
music,  withoat  an  InlHngement.  ia  K 
question  that  mmt  l>e  left  to  the  facta 
in  each  particular  caae.  If  the  new 
air  be  «ub*tantinlly  the  Mine  aa  the 
old,  it  is  no  <lr)ubt  a  piracy;  and  llie 
adaptation  of  it,  either  by  elianginji;  it 
lo  a  dance,  or  by  tnnaferring  it  froia 
one  Infllnimvnt  to  another,  if  the  eiir 
detect*  the  lame  air  In  the  MW  arrange* 
mcnt,  will  not  relieve  it  from  tlie  pen* 
ally  ;  and  llie  addition  nf  variattona 
makea  fu>  difference.  The  original  air 
require!  genint  for  its  con*triictioii ; 
but  a  mere  mechanic  in  maalc,  il  )■ 
•aid,  can  make  iJie  adaptation  or  aocom* 
pantment."  Nvlton.J..  JullieE-.  Jaquee, 
1  Blalclif  6i&. 

"  Now,  in  reftrmce  to  the  cnae  that 
waa  decided  Id  tlie  Court  of  Ex(rhc<|aer, 
n'AImalne  r.  Booiey.  1  Y.  4  C.  Kxch. 
388,  1  hare  no  hesilatJOD  in  Mytng, 
that  if  Briasler  had  publlihed  tbit 
arrangement  fur  the  piaoo-forte  during 
Sirolm'D  lifetime  without  his  authority, 
or  sin^'v  Ina  doalh  without  the  author- 
ity ol  Bole  and  Bock,  hi«  rcpreneota- 
tire».  he  would  have  pirated  the  work  ; 
or,  If  there  had  been  a  copyright  act  in 
ftirre  En  Berlin,  inch  aj  tttere  li  in  thii 
country,  no  doubt  Nicolat  or  hia  reprv- 
■entativo«  might  have  maintained  an 
action  for  theinfringenicnt  of  the  copy- 
right Again*!  Brialer  "  Kelly,  C.  B., 
Wood  e.  BooMy,  Law  Rep.  S  Q.  B. 
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A  work ; '  and  whoever  appropritttes  a  material  |»art.  to  the  injurj 
of  t\w  (iwner,  coinroita  an  act  of  pirat-y.  The  otVonce  ia  tli| 
same  whether  a  part  la  lakeu  by  copying  literally  tlic  laiigua^ 
of  the  original,  or  by  paraphrasing  it.  lu  tho  latter  cam,  iti 
Rnoitgh  to  show  sobstantial  identity  l}etween  the  original  u 
tJic  part  complained  of,  and  that  one  has  been  taken  from  ill 
other.* 

To  take  one  of  several  articlea,  or  any  illustration  or  cut.ini 
copyrighted  publication,  may  amount  to  piracy  ;  sinco  the  cojif 
right  protects  eacli  distinct  comjMjaition  in  a  book,  and  all  ttietii) 
gravJDga,  iliustratiouH,  figures,  &c.  Uut,  when  any  part  of  a 
is  nnt  entitled  to  copyrijrbt,  it  is  not  unlawful  to  copy  that  part 

Publication  Complaiued   of  Need   not  Barve   as   Subetltate. 

In  Roworth  v.  Wilkes,  Lord  KUcuborough  said :  **  The  quMli 
w  whether  the  defendants'  publication  would  serve  as  a  8ub«t' 
tute  for"  the  plaintiff's  work.^    The  tbeury  suggested  b^ 


1  Ste  ««/f.  p.  144 ;  rIm  Roonej  t: 
KpUv,  U  Ir.  Uw  Kcp  v.  n.  !<'>«. 

■i  Br  WHkini  r  Aikln.  17  Vm. 
422:  Mnwmnn  f.  Tfgg,  2  Rum.  885; 
Bnunwell  f-.  lUlrmnb.  .1  My.4Cr.787; 
I.«iTid  r.  Fitlliirlnri,  'i  Bvkv,  6;  Kully 
r.  HniiiKT,  4  Jur.  21  ;  Sweet  p. 
Muucimm,  11  Sim.  61;  Sweet  v.  ('tier. 
Ibid.  bVI :  CampMI  v.  Scott.  Ibid.  31 ; 
Bohn  G.  Botn».  10  Jur.  420;  fiterens 
p.  Wil<»j,  W  L.  J.  N.  s.  (Ch.J  190; 
Mamy  v.  BoKue,  1  I>rew.  86S;  Sweci 
V.  tWnnln^,  10  C.  B.  Am :  JurolJ  r, 
Houl»ton.  S  K117  &  J.  709:  Rooney  v. 
Kelly,  supra  :  Tiiwley  p.  Lacy,  1  Hem, 
&  m",  747  ;  Kelly  v.  Morm,  L*w  Hop.  1 
Etj.  1597;  S.wU  I-.  Stfinford.  S  W-  718; 
Pike  r.  NlchcJaa.  Lbw  Ttep.  6  Ch.  251 ; 
JaiTold.1.  Ili-ywftod,  18  W-R.279;  C'ob- 
bettr  Wn«(lwani,l.«w  Hop  HEq.  407; 
Bradburyir.  Hollvn,  Lnw  Rep.  8  Excli. 
1 J  Smllti  r.  Clmttn.  »1  L.  T.  m.  «.  77fi  ; 
Hoitft  p.  Sc<>t^  Uw  Rvp.  18  Kq.  44(  ; 
Chstterlon  v.  Cnro,  Lnw  Rep,  IOC-  P. 
fi72,  lit  »p.  a  C.  P.  U  42,  afl  ap.y  App. 
Cm.  4S3.  Am.  Uniy  c.  Kuuell.  1 
Story.  1 1  :  Kohnm  v.  Martli,  2  Id.  100 ; 
Story'a  ExMUtori  v.  Ilolcambf^,  4 
McLean,  3l)6  ;  Jnlltc  v.  Jii((iicn,  1 
ItUtdif.  cm;  Greene  u.  Ititliop,  1  Cliff. 
186 :  Daly  r.  Palmer.  0  BlBtvbf  2dt! ; 


Tjiwrf>nce  v  Dana,  S  Am.  L.  T-1 
403  ;    nniilu  V.   McDivJtl,   U  Bl 
1A8.    Oilier  cues  to  the  mitu! 
are  clteU  in  cotttidering  Lawfnt 
of  Copyri^hUHl  W'ork«,  antt,  p. 
ttif.,  and  I'iracy  in  the  c«*e  of 
piUliiMia,  ;MMf,  p.  4ld  rf  a«f. 

"  U  i»  (x-rtaiuly  mtt  Deoeasary  to  ooo- 
■titute  nil  invasion  of  (.-upyriicht  thai  Um 
wbolf  of  a  work  thouM  W  copied,  at 
even  a  large  )>ortioa  of  It,  in  form  or 
sulMtiittce.  If  so  murb  is  taken  that 
tlie  value  of  the  original  i«  MftMiUj 
diminbliei).  or  tlw  labain  of  the  vi^ 
inal  author  are  aubiliiDtiaUy  to  an  Injo- 
rioiia  extent  appnipriated  by  another. 
ihac  ii  sutlicient,  in  point  of  law,  to 
conititule  a  piracy  pn  tamto.  The  en- 
tirety of  tlie  copyriglit  is  Lbe  proji 
of  the  author;  and  it  is  no  dc 
that  another  percon  has  appropriat 
part,  and  not  the  whole,  uf  any 
erty.  Neither  doe«  It  aece»4ari!y 
pend  upon  the  qaantily  taken,  wbvttier 
it  is  an  infringement  of  tlio  cupyrijtki 
or  not.  It  i«  often  affected  liy  iitbtr 
cunuderwtiiins,  —  llie  value  of  |Ih>  male- 
rials  taken,  and  the  itaponanc*  of  it  (0 
the  sale  of  the  oripnal  work."  Story, 
J.,  i-'olioin  V.  Marali,  2  Story,  llSu 

»  1  Camp.  98. 
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Jwhm,  that  a  work  to  be  piratical  most  be  a  eubatitute  for  the 
one  copied,  baa  no  foundation  in  reason  or  principle,  find  is 
opposed  to  the  current  of  authorities,  which  establish  th«  doc- 
Irioe  that  a  caae  of  piracy  is  made  out  when  it  is  Bbowa  that 
a  malcrial  part  of  a  work  has  been  taken  without  authority.^ 
When  the  defence  of  fair  ase  is  set  up,  it  may  be  material 
to  inquire  whether  the  pnWlication  complained  of  will  aupcr- 
aede  that  for  which  protection  is  ctoimcd.  But,  when  this 
pririloge  is  not  pleaded,  tbo  fact  that  one  work  will  not  aorva 
&a  a  Rulwtitute  for  the  other  is  no  defence  of  piracy. 

What  Amount  Is  Material. —  When  part  of  a  copyrighted 
production  haa  been  reproduced  in  another  publicalion,  and 
especially  when  literal  extracts  have  been  made,  one  of  the 
fir»l  questions  to  be  determined  is,  wlicthcr  the  pcrsun  charged 
with  piracy  has  acted  within  tbo  privilege  of  fair  use.  Then 
arise  the  inquiries,  whether  the  part  taken  is  material,  and 
whether  the  author  entitled  to  protection  is  thereby  injured. 

IJO  fixed  rule  can  be  given  for  determining  what  amount  of 

coped  or  borrowed  matter  is  essential  to  constitute  infringe- 

naetit;  or,  in  other  words,  how  small  may  be  the  quantity  taken, 

and  still  amount  to  piracy.     The  authorities  agree  that  when 

the  quantity  taken  is  material,  and  enough  to  cause  sulvntantial 

iiyurjr  to  the  author  entitled  to  protection,  a  case  of  iiifriuge- 

meul  may  bo  made  out.    The  determination  of  this  question  of 

fact  IB  often  one  of  extreme  dlSicully,  and  the  finding  will 

vary  with  the  circumstances  in  each  case,  and  with  the  judg- 

****nt  of  the  person  or  persons  whose  duty  it  may  be  to  asccr- 

*o>n  the  fact.     The  ratio  which  the  |mrt  bears  to  the  whole 

KfroiQ  which  it  is  taken  will  oRen  be  a  material  consideration  ; 

"  "Ut  it  18  obvious  that  no  relative  or  fractional  part  of  either 

P''odnctiou  in  controversy  cati  be  lixcd  as  a  standard  measure 

**''  ttuteriality.     An  amount  material  in  one  case  will  bo  unim- 

^»^nt  in  anotlier.    "  If  so  much  is  taken,"  said  Mr.  Justice 

'tory,  '*  that  the  value  of  the  original  is  sensibly  diminished, 

the  labors  of  the  original  autlior  are  substantially  to  an 

tMrious  extent  appropriated   by  another,   that   is  sufiicient 

i£     point  of  law  to  conetitute  a  piracy  pro  tant^."'^ 

WL*    BeeBobn  r.  Bogue.  10  Jur.  420; 
"^^^W  B.  8bMw,  8  Jur.  217. 


»  Folsom  P.  Marsh,  2  Slory,  116. 
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In  dcterniiniug  whether  the  part  taken  is  material  in  er 
and  importance^  a  variety  of  circunistancea  must  be  coii8iderei 
tlie  absolute  amount  and  value  uf  the  part ;  its  ratio  to  4 
whole  from  which  it  is  taken,  and  to  the  whole  in  which  it  j 
afterward  incorporated  ;  ita  relative  value  to  each  of  the  wodt 
in  cuntruver»y  ;  the  purpose  wliiuh  it  serves  in  each  ;  how  ft 
tUo  later  work  may  tend  to  auj^rsede  the  original,  or  inierr«l 
with  its  sale;  tu  what  extent  the  original  author  may  be ii 
jurcd,  actually  or  potentially,  by  the  unlicensed  use  made  of  U 
production  ;  and  many  other  special  considerations,  which  nen 
Bot  here  be  mentioned.' 

it  should  be  remembered,  however,  that  when  the  fact  c 
copying  or  borrowing  has  been  estal>li8hed.  and  cannot  he  dfrl 
fended  ou  the  principle  of  fair  use,  ilie  original  autlior  is  usaJj 
ally  in  the  rights  and  the  other  in  tlio  wrong.     The  former  t> 
entitled  to  the  full  enjoyment  of  the  fruita  of  his  lal»or;  tb 
latter  in  seeking  gain  is  bound  to  depend  on  his  own  hoiiiM 
resources.     Hence,  in  determining  what  amount  or  what  raloe 
is  sufficient  to  constitute  infringement  in  casea  of  this  kii 
the  utmost  rigor  consistent  willt  right  and  justice  should 
place  against  him  chained  with  wrong. 

Value  to  bo  Considered.  —  The  value  of  the  part  taken  ia 
to  bo  considered,  in  connection  with  the  quantity;  and  ofUn 
the  question  of  piracy  will  be  determined  by  the  value  uf  thi 
extract,  irrespective  of  its  extent.  Loixl  Chancellor  Colten- 
ham  well  said  :  **  When  it  conies  to  a  question  of  quantity,  ifc 
must  he  very  vague.  One  writer  might  take  all  tlie  vital  put 
of  another's  book,  tliough  it  might  be  but  a  small  proportiftt 
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1  Is  Cobbott  V.  Woodward,  L»w 
Kep.  H  l^q.  407,  tlic  court  wiu>  willing 
lo  gnuit  an  injunctiou  agninet  iibout 
eiglit  liites  co[)i«il  from  the  plaintiff** 
publication-  In  Swr*t  r.  Heni)ing,  16 
C.  B.  4&U,  copietl  iniitler  fnrmitig  iibout 
one-twentietli  pari  of  [he  defendnnt's 
work,  wu  Jield  to  amount  to  pifacy. 
A  CAM  of  infringtitneiu  ivaa  made  nut 
where  It  appeared  lltat,  in  s  work  on 
caricntores,  iiinu  canL-aliirei  hail  Wen 
,takeo  fVoni  nine  immlterB  of  Punuli, 
exiendinK  from  IMD  to  It^dT.  Brad- 
bury  a.  IJotten.  Law  Bep.  6  Excb.  1 ; 


Kc  anu,  p.  391,  In  Webb  p.  Pomn, 
2  Wood.  &.  M  4'J7.  &M.  an  IiuudcUob 
wat  refowd  wlmrv  it  appeared  thai 
DDly  about  twenty  or  ibiny  Unei  bad 
Iwen  copied  from  nearly  sereti  Umiu- 
•Aud  in  Uie  ptnlntifl's  work.  Ia  a 
recent  I^n){li«h  cue.  two  tccnea  or 
■iiuatii>n»  lakaa  from  a  drama  wen 
held  not  to  be  material  emmgli  la 
amouut  to  ptrac/.  CliatKn-lon  it.  Cave. 
Imw  Rep.  10  C.  P.  672.  Ut  ap.  i 
C.  V,  1>  42,  2d  ap.  a  App.  Cat.  481. 
For  other  illujitrBtioDi  at  toquantiiy, 
Bee  caaca  giren  in  Ctiap.  XI. 
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tlie  book  in  quantity^    It  is  not  only  quantity,  but  ralue, 
lat  lA  looked  to.     It  ia  useless  to  refer  to  any  particular  cases 
to  quantity/' ' 

And  80,  in  the  language  of  Mr.  Justice  Story :  "  In  many 

I,  tbe  question  may  naturally  turn  npon  the  point,  not  so 

Luch  of  the  quantity  as  uf  the  value  of  the  Helected  materials. 

was  significantly  said  on  anotlier  occasion,  AW  nunierantury 

idtrrantur.     The  quintessence  of  a  work  may  be  piratically 

"eitrnctcd,  80  as  to  leave  a  mere  caput  viortuuvi,  by  a  selection 

if  all  the  important   passages  in  a  comparatively  moderate 


>  Bramwell  v.  Halconib,  8  M7.  & 
.  788. 

*  Onj  V.  Kt»«ell,  1  8toi7.  '20.    See 

Bell  r.    WhltchcRd.   3  Jur.  08: 

I;  u.  Hooper,  i  Id.  21  ;  CampUIl 

Scott,   11    Sim.    31  i    Bradbur;    v. 

tten.  Law  Kep.  8  Kxcti.  1  ;  Farmer 

Caltert  LUlioprapliinK,  Enip-Kring, 

MK^l'utiluhlng  Co.,  6  Am.  L.  T.  R. 

BBS,  174. 

••  The  inrrinpemenl  of  1  copyright 
tt  Dot  ilepoad  ao  mticb  npon  the 
iglb   of   tlie  eitr«ctA  ■«  upon  their 
Slo«.     Iftltey  em\M«\y  the  vpirit  «iiiJ 
foTve  of  iliv  work  in  a  few  pigei, 
r  tak«  from  it  tint  in  which  ila 
Uaf  v»lue    coDsttti.      Thia  m*^  be 
looe  to  a  r«uonftble  extent  bj  a  ro- 
•met,  wboM  object  ia  10  shnw  die 
£rit  or  ileDMrit  of  the  work.    But 
b  pririlctfe  cannot  be  ao  exercised  aa 
Mparaedr  the  oriiritinl  book."    Mc- 
Lean. J,.  Story's    Ksccatort  v.    Hol- 
oomW.  4  Mcl^eno,  80U. 

Tlie  qoeAiion  of  the  extent  of  ap- 
priatian  which  It  twcetaary  to  et- 
btbh  an  iitiriDK>^meni  t>f  cupjrrittbt  ia 
let)  one  uf  ciLlrL'mu  difflcully  ;  but  In 
or  tliii  deacriplion  the  quality  of 
piracy  i»  more  important  tluo  the 
ion  wliicb  the  borrowed  pa»- 
.gt»  niay  bear  to  the  wlxile  work. 
ere  it  la  pimugh  to  My  ilint  Uif  de- 
faadMlt  adniita  that  une-tuurtlt  of  Uiv 
dnwaaa  it  compuaed  cif  mailer  taken 
ftoa  tlw  no»ela."  Wood,  V,  C.,  Tina- 
m.  Lftcy,  1  Hem.  ft  M.  762. 


"  I  shall  not  trouble  your  lordaliipa 
by  ditctieslnfc,  in  detail,  tlw  many  au- 
tltoritiea  which  bare  been  cited  u  10 
Hk  interpretation  to  be  put  ni»on  the 
aetc  whidi  regulate  copyright  in  books. 
They  aecm  one  and  all  lo  asennie,  or 
to  affirm  expreuly,  that  to  render  a 
writer  liable  for  literary  pirauy,  li« 
must  be  aliown  to  have  taken  a  mate- 
rinl  portion  uf  llio  ptiblii.-Mtiun  of  an> 
other  ;  the  qneition  oa  to  its  ninieriatity 
being  left  to  be  decide^l  by  tUn  contid- 
eratioD  of  ita  quantity  and  ralue,  wliivb 
muet  vary  indefinitely  in  varioua  cir- 
cumstances. As  lAird  Chaucellor  C'ot- 
tenham  said  in  Brarowi:)!  v.  Ualcorob, 
3  My.  &  C.  7S8:  'It  is  useleM  to  t^fcr 
to  any  particular  casea  as  to  quantity.' 
The  quantity  taken  may  be  great  or 
•moll;  but,  if  it  comprise  a  material 
portion  of  Uie  book,  it  is  taken  iilegally. 
The  queation  is  as  to  the  subalaoce  of 
the  tUiiiK :  and,  if  there  Iw  mi  abstracUoa 
of  that  whidi  may  be  substantially  ap- 
preciated, no  penalty  is  incurred.  In 
all  tlw  caavt,  Uie  matter  ia  dealt  vriih  as 
one  of  deifree.  In  all,  quantity  and 
Taluo  arc  both  tho  subjects  of  conaid- 
tration;  and  in  none  uf  them  baa  an 
infringement  be«u  establislK-d  without 
aaUstevtory  tvldence  of  an  appropria- 
tion, puaaJbly  ilivolvinK  a  aubalantial 
loss  to  one  person  and  a  autxianliat 
gain  lo  anothbr."  Lord  O'Uagaii, 
CliAtterlon    v.    Cave,    8    App.    Cu. 

4i»;, 


THK  LAW  OP  COPTBIOHT   AND  PLAYRICHT. 


PiBicT  ra  THE  Case  op  Cokpilattons.  —  I.  OoiffiLATTOTts  or 
CouxoN  Facts. 

It  is  neoeasarj  to  consider  more  particniarly  the  question 
of  piracy  in  the  caao  of  tliat  clasu  of  priMluctiniis  which  do  not 
cODfiist  of  original  matter  in  Uie  ordinary  meaning  of  that  vord. 
but  are  eiuiply  compilations  of  materials,  plain  fucts.  inforun- 
tion,  ifcc,  gathered  from  common  sources.  Works  of  (his  kind 
may  be  divided  into  two  general  classes:  1,  Statements  or  col* 
lections  of  common  facts,  which  admit  of  Little  variutiou  ia  i 
their  description  ;  2,  compilations  of  materials  gathered  fromj 
otlier  publicalioiia. 

Of  the  former  clasa  are  directories,  road-books,  mai>s,  ch&rto, 
mathematical  tables,  and  analogous  works.     Between  two  rirol 
publications  of  tins  kind,  there  will  necessarily  be  a  striking 
resemblance,  amounting  in  many  iustauccs  to  substantial  iden- 
tity.    In  different  directones  of  the  same  city,  the  names  an4, 
addressee  uf  persons,  order  of  arrangement,  ^'C,  will  be  snt 
stautially  alike.  In  rival  road-books,  the  location  and  direetiu 
of  highways  will  1)6  similoily  described.     In  ma[)S  and  char 
of  the  same  region,  the  boundaries  of  geographical  divisiup 
location  of  natural  objects,  distances,  latitude,  longitude,  &t 
when  accurately  described,  will  bo  reprcscutcd  by  diSlTcl 
persons  without  substantial  variation.    In  mathematical  table 
tlie  same  figures  will  result  from  the  same  calculations.     luall 
snch  cases,  the  materials  are  equally  open  to  all ;  and  tlic  retiulu 
prepared  by  two  laliorors  in  the  same  field  will  present  little 
variation.     May  a  subsequent  compiler  take  advantage  of  tliis 
oircunistance,  and  say:  "These  facts  arc  common  property; 
they  can  be  truthfully  given   in  but  one   form;  the   results 
worked  out  by  my  own  inde])endeut  labor  must  be  in  substance 
the  same  as  those  published  by  my  predecessor.    Therefore  1 
do  not  injure  him  or  invade  his  rights  by  copying  from  his 
publication  "  'i 

Test  of  Piracy.  —  Here  the  general  test  of  piracy  is  the  same 
as  in  the  case  of  compositions  wholly  original.  The  principle 
is  well  established,  that  the  later  compiler  can  escape  the  pen- 
alty of  piracy  only  by  going  to  tlie  common  sources  for  mate- 
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IfiaU  aiiJ  inrormation,  and  producing  a  work  by  his  own  labor. 
He  cannot  tawlully  save  tiimself  labor  and  ex|>ensc  by  tiiking 
^Uie  rexultu  of  an<>tlicr*8  iniluKtr}'  and  ttkdl,  except  att  far  aa 
Hibe  may  be  able  to  do  so  tinder  the  privilege  uf  fair  use.     He 
■BiiMt  liiinself  examine  the  bighvays  and  places  to  bo  described 
iu  an  original  road-bmik  ;  mnst  himi^elf  make  the  surveyH  and 
other  calculations  necessary  for  constructing  a  map  or  chart; 
muRt   himitcir   perform   the   opcrationa   easential   to   pnxluce 
mathematical  tables ;  must  himself  canvass  for  the  names  (o 
make  u  directory.     Of  course,  he  is  entitled  to  use  any  infor- 
mation or  materials  which   may  l>e  obtained  from  common 
sources,  either  published  or  unpublished,     iiut  copying  to  a 
material  extent  fi'om  a  protected  work,  or  appropriating  the 
materials  or  results  there  found,  is  piracy.^ 


*  Br.  C»ry  v.  Longman,  1  Eut, 
iE9  :  Maitlivwion  v.  HtoektUle,  12  V'e«. 
ttO;  Lon|tm»n  p.  Wincheiter.  16  M. 
Ka  ;  B«ily  r.  Taylor.  3  L.  J.  (Cli.)  m, 

1  Rum  a.  My.  73;  Ktt\lj  v.  Uwpvr.  4 
Jar.  21.  MNeitl  v.  William*.  11  Id. 
H* :  Mamy  t.  Bogue,  1  L)t«w.  36A  ; 
Junakl  r.  llnulattiit,  &  Kay  &  J.  708 : 
Keilj  r.  M<irri»,  Uw  Itvp  I  Kq.  6U7: 
S«oU  r  Slanfonl.  .1  \A.  71tJ;  Morria  v. 
AabbM.  7  Id.  84:  Cox  r.  \jmA  & 
Wattr  Joarnal  Co.,  9  Id.  824 ;  I'ike  f. 

IITtcholM.  Law  K«p.  6  Hi.  2&1 ;  Morria 
«.  Wrtghl.  lt>l.i  ^9;  Jarmld  v.  lley- 
wood.  Itt  W.  U.  aru;  Hogg  V.  SiMilt, 
Law  Ri'ti  )&  E<i.  444;  (>rat.-c  »  Nvm- 
DHUi,  lu  Id.  <i'ls.    Am.  Hluiii  v.  PaUcu, 

2  I'aiiie.  JllW,  ay" ;  Farmer  r.  Calvert 
LiLtiii|cni|)liitiK,  EoKravinp,  &  Map- 
Pabliahing  Co..  6  Am.  L.  T.  R.  168. 

"  Take  ih*  inatance  of  a  ma|i  rle- 
Mtiblng  a  particular  Dounty,  aud  a 
Dia|l  of  tbe  SNine  ouanty  nftiTwanla 
pQbUabed  by  anotlK-r  pcnon  :  If  the 
dcMrJption  b  accurate  in  both,  tliey 
lou»t  be  pretty  mnvb  the  aame.  Rut 
It  \»  dear  tlte  lattvr  putilialicr  oaiinol 
on  that  acOttuDl  W  juHtifleil  in  spaniif; 
liinikvlf  tlic  laljor  and  cx|*en«e  of  actual 
■orTcy.  and  cupying  Uie  map  pre- 
Tioaaty  pubtithed  by  aooiher.  So.  a* 
to  l^lcnon*  Road  Book,  il  la  cer- 
lafa^jr  cxMopelcai  to  aoy  other  man  to 
publUh  A  book  of  rottda;  and  if  the 


aame  alcill,  intellif^tice.  and  dUigence 
arc  ap]>lied  in  the  necond  iiutanee,  the 
public  would  rt-ceive  nearly  itie  ume 
infurniiUioii  frutn  built  works ;  but 
tliere  16  no  duubt  thiit  this  court  would 
interpose  to  prevpiit  a  mere  rppublicfi- 
tion  nf  a  work  whicli  tlit.'  Ubar  and 
■kill  of  another  |ivniuu  had  BuppUed  to 
the  world.  So,  in  tlic  inslan>.v  men- 
tioncl  by  Sir  Snniut'l  Komilly.  a  work 
CiinslBling  of  a  aelevtion  from  variout 
authors,  two  men,  [wrfaapa,  might 
make  the  fianie  eelwtJon;  but  that 
must  be  by  retorting  to  the  original 
autliors,  not  by  lakiog  advantage  of 
the  lelectiiin  already  made  by  anutlier. 
Ill  the  rjiae  of  Hogg  ir.  Kirby,  S  Vea. 
'i\b,  ihero  wa«  nn  doubl  thai  iiny  pvr- 
■DO  might  publitU  a  work  of  tl>e 
deacriptiun  which  wu  tlie  subject  of 
thftt  injunction.  ICach  party  might 
publiah  Ilia  own  collection,  and  iIm 
uj'tii:lefl  might  happen  tu  lie  the  tame; 
but  one  cuubl  nut  exciie  tht>  public 
curioilty  by  copying  into  hid  work  from 
ihatof  tli«  other."  Lord  Kldon,  Lon^ 
man  i'.  Winchester,  16  Vea.  271. 

"  There  ia  no  foundation  in  law  for 
the  argument,  llial,  bvcaiiM.-  Ibv  mhio 
Murcca  of  inlurmalinn  arv  open  to  all 
pervonc,  and  by  the  exercise  of  their 
own  induatry  and  talenta  and  skill, 
tliey  could,  from  all  tlieac  aiiurcei, 
have   produced  a  tiuiUar  work,  ooa 
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Law  Construed  In  Ciuke  of  Dtreotorlea.  —  This  doctril 
forcibly  expresHeil  in  the  first  ut  the  recent 
cases,  by  Vice  Cltancellor  Wood,  alterwarii  Lord  Chanoellw. 
Hatherlcy :  "  The  defendant  has  been  most  completely  mit 
taken  in  what  he  a^isuiiieit  tu  he  his  n^ihl  to  deal  with  tlieUli 
and  property  of  otiiers.  In  the  ca»c  of  a  dictionary,  ma 
guide-book,  or  directory,  when  there  are  certain  common  tib- 
jocts  of  information  which  most,  if  described  correctly,  hij 
dcscrtlied  in  tlic  »ame  word».  u  RuliHcquent  compiler  is 
to  &et  about  doing  for  hirasclf  that  which  the  first  compiler  I 
done.  In  case  of  a  road-book,  he  must  count  the  milestones 
for  himself.  In  tlic  case  of  a  map  of  a  newly-discorcredH 
island. —  the  ilhistrntioii  put  by  Mr.  Daniel,  —  he  must  gtff 
through  the  whole  process  of  triangnlation,  just  as  if  be  Ind 
never  seen  any  former  maps  ;  and,  generally,  he  is  not  cntiUed 
to  take  one  word  of  the  information  previously  published,  wilk- 
out  independently  working  out  the  matter  for  himself,  so  uto 
arrive  at  the  .same  result  from  tlie  same  common  souroei  of 
information  :  and  the  only  use  be  can  legitimately  make  oft 
previous  publication  is  to  verify  his  own  calculations  and  re- 
sults when  obtained.  80,  in  the  present  case,  the  defendant 
could  not  take  a  mnglc  line  of  the  plaiutiflT's  directory,  foriliQ 
purpose  of  saving  lumself  labor  and  trouble  in  getting  lii8 
information.  .  .  .  The  work  of  the  defendant  has  clearly 
been  compiled  by  the  legitimate  application  of  indepen( 
pcrsunal  labor."  ' 

pArty   may  At  second  h&nd,  without 

any  exvrcUe  of  induatry,  ulenls,  or 
skiM,  Ixirniw  rntiu  anntlK-r  nil  the 
mHlcri«U  wliii;)i  Imvc  {irvn  iirirumu- 
iNlcrl  nml  cuinliiiii-il  tngcUn-r  by  liiiti. 
Tiikc  the  cii»e  of  n  map  «f  a  county,  or 
of  a  State,  or  nn  empire ;  il  U  plnin, 
thill  In  proportion  to  tlte  actiirftcy  of 
every  sucli  map  mam  be  its  afmilArity 
to,  ur  even  iis  idi-nlity  wiiti,  e»ery 
other.  Nuw,  »iipi>o»t  a  pers^^n  li«»  lie- 
■towed  lilti  time  tin'l  »klll  atid  fitivntion, 
ftrd  maile  a  lartte  eeriee  of  topo^nphl- 
cal  eiirrcvH,  in  or)l4>r  Ut  perfect  tuch  a 
map.  ntiii  ha«  ihvreby  pro<)Ht-i-(l  oncfnr 
sxc'ollinti  e'ery  existing  map  of  the 
same  Hart.  It  is  clenr  that,  noiwiih- 
standing  thU    produc-iion,    he  (."annoi 


tuper«e<lc  tli«  riffht  of  any  otiier ' 
siin  to  use  the  aaine  oteaii*  by  m 
•urveyi  aitd  labors  to  atHwropliah  tht 
*snif  eitd.  HuL  It  it  jiuit  aa  tlear  tkit 
he  has  iirj  right,  wittwml  any  anvfa  §or- 
reys  anil  talKirs,  to  sit  down  and  copy 
tlie  whole  of  tlte  tnap  already  prodnori 
by  the  nkill  ami  labon  of  the  firtt 
pnriy,  «n<l  thtm  to  rob  him  of  all  tb» 
fruil  (if  his  ioiluslry,  skill,  and  expea- 
(Ijtures.  ll  would  be  a  dowunjcbt 
piracy."  Story.  J.,  Gray  v.  BusmU.  1 
Story,  18. 

I  Kelly  V.  Morrit,  Ijim  Ilcp.  I  E^- 
70t,  708.  "This  UnifUBRe."  SBiil  U«! 
•Tastii.'e  Oiffnrd,  "  iIik-s  nut  mean  ll^m 
he  may  ant  look  into  the  Iwok  for  llu* 
puriwse  of  aacertaioing  where 
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The  souiiduess  of  these  views  was  expressly  recoguized  in 
the  futlowiiig  directory  caaes  of  Morris  v.  Ashl>ee'  and  Morris 
r.  Wright,^  as  well  as  in  other  decisions.^  lii  the  two  caHCS 
named,  the  law  was  construed  witti  marked  unanimity  ngainat 
tlie  ri^fht  of  a  8til)Heqiient  compiler  to  make  of  a  cnpyrighled 
directory  any  other  use  than  that  of  a  guide  in  the  prepai'utioii 
of  a  rival  pulilicatiun.  Copying  in  any  nmnner  fntm  llit*  ear- 
lier directory,  or  in  any  wise  appropriating  the  results  thero 
fuuinl.  is  strictly  prohibited.  The  later  direetory  must  he  the 
result  of  indepciideut  labor.  All  iimueH,  addre».ses,  k^c.,  in 
it  must  be  got  hy  actual  application  to  the  persons.  IE  such 
porwDs  cannot  he  found,  tlieir  names  mny  not  he  copied  from 
a  protected  work.  The  location  and  description  of  streets, 
buildings^  parks,  squares,  ond  other  ot>jccts  of  iiitei'est,  must 
be  obtained  from  personal  observation,  or  common  sources  of 
inrormation.     It  was  expressly  held  to  be  piracy  for  the  subse- 


tKruUrpcnon  livtnl,  >nii  rurtlH>]iurpa«ii 

of  AiLiTluiiin^  whether  it  w»g   worth 

hi*  «liite  to  cmII  upon  ihit  person  or 

■ti't;  hilt  it  nieaiu  Umt  he  tniiy   not 

^ko  that  pnrliciilitr  s1i[i  hikI  shuw  Xi\»l 

t*>  llie  iwn'in.  antl  i;vl  hiH  ntitliority  u 

^    |>iillin|t    thMt    piir(k'tihir    sirp   in." 

^liini*  r.  Wri||tht,  l^aw  Kep.  6  L'ii.  "JSo. 

"Notlouhi,"  coiitIfme<i  Viee-('h*n- 

O'llor  WtKxl,  in  Kelly  v.  Morri«,  "  ilie 

*>P*nae  uf  prucurinK  iafonmitiuii  In  a 

'hCitimmc    w»y    i«    rery    (treat.      The 

v(«iduit  liiniDvir  hHtt  tnli]  iia  »a,  mill 

••o   tUil  it  WM  nul    lor  »uii>e   yv>tr» 

">*(  be  «M  ftUfl  to  nuke  ii  poy.     But 

^  ddeiKUnt  gDca  on  in  hin  ntfi'Uvit 

'°  rr<ip<(Uiicl  a  luoRt  i-xtrannlinftry  ilue- 

"^i*  u  to  tlitf  ri|{hL  of  piihliciEjr  in  tltv 

"^"■c*  of  priviile  residentji,   who  hud, 

**  b« txprcMed  it,  'given  Uivir  naineit 

^  Z*iil>lic  UM.'     Whiil  he  luu  dotic  hna 

"^v^Ci  ja»l  to  copjr  Uie  plitiricifr*  buuk, 

*^tX   Wvea  w  »enil  out  ciinmaaiors  to  neo 

^    tkie  information  wa  copivii  was  eor- 

***=*-    If  thf  ciuiva»er»diil  nul  Rmt  iho 

"^•^^JpJcr  of  the  hoQse  ■!  Iionie,  (ircoiilj 

**■    bo  antwer  frum  hiiu,  then  die  in 

«)  copied  from  the    plainiiSV 

>lt  «ru  rc|'nnl4-U  hirdily,  »*  M  it  was 

^^^'^ •*■■*'!""  to'"  llie'j*xttpivrof  the  himne 

'*^7.  soil  oot  (or  U)«  cu[Q)iilvr  at  tlie 


previniiB  dirwtorj.  FiirtlitT  tlinn  this, 
the  (k'Tcmhtnt  tells  us  cimt  lie  hud  a 
nuniher  of  new  rttcenO,  mid  thnl  one  of 
llieni  Iiad  perfunui'i)  \\'u  part  i>f  the 
wcirl(  (^arelemly  ,  tliu»  at  once  allowing 
hciw  i-M*y  it  w.iiilil  l>e.  on  tlio  syiitem 
Kilopled  l>y  lilt-  Tiffendant.  fur  any  nef- 
UireDt  accent  to  send  hauk  liia  liat  all 
ticked  as  if  correct,  wiilioiit  hiuuig 
taken  tlie  trouble  to  nmke  a  «>ingle  [q- 
qtiiry."     Law  Hep.  1  ICq.  Tu2. 

"Law  Itep.  7  Eq.  SJ.  ViceOian- 
eellor  iTifTard,  citing  Kelty  v.  Morria, 
said:  "In  A  ea^Hj  audi  m«  this,  no 
one  haa  u  right  to  take  tlie  result* 
of  the  labor  and  expenie  invmrred  by 
another  for  the  purpoi^*  Df  a  rJTal 
puliliL»tiun,  aiiil  thereby  aure  liini'^eir 
the  expen&e  ami  lahor  of  wiirkiii^  out 
and  nrriring  at  Wwno  ix-nulls  by  sonic 
iiiilepeiKlent  nmd  II'  diia  wiis  not  so, 
th<^rR  would  be  {traclkaLly  no  copyright 
in  aiich  a  work  aa  a  directory."  lliid. 
40'. 

3  \M.yt  Ucp.  fi  Cb.  2TII. 

*  Scttt  P.  Stanford.  Liiw  llep.  8  Kq. 
7ltf;  Cox  o.  Land  &  Water  Jounul 
Co,  9  Id.  32i;  Pike  e.  .Nichola*.  law 
Itep.  6  Ch.  251 ;  Uogg  v.  Scott,  Imw 
Hep.  Id  Eq.  444. 
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qiient  compiler  to  print  from  Blips  cut  from  a  protected  direo-] 
tory ;  allhough  in  every  iiiHlanc-'e  lie  liml  verifieil  the  nccoracjj 
of  ttic  Inrin'iimttou,  or  corrected  it,  if  crroueuus,  b;  peraoD 
application  to  the  jiersous  vhoee  names  vere  given.' 

In  ^[urnH  t'.  Ashliee,  it  apjieared  that  maiij  of  ilie  uaioeiifl 
tlic  plaintiQ's  directory  had  been  printed  in  capital  lettcr^| 
while  after  others  "extra  lines'*  were  inserted,  the  object 
M'hicli  was  to  advertise  tl)c  business  of  those  persons  wl 
willing  to  pny  for  this  advantage.  The  defendant  alle^ 
he  had  used  slips  only  of  these  parts  of  the  plaiutiOf  's  directory ; 
and  contended  tlmt,  as  the  names  printed  in  capitals  and  Ibe 
extra  lines  were  advertisements,  wliich  Imd  liecn  jiaid  for 
by  the  persons  for  whose  special  bcne6t  they  were  InseiK^ 
the  plaintitf  was  not  entitled  to  copyright  in  thom.  It  w 
further  claimed  by  the  defendant  that  the  authority  given  b; 
the  {icrsons  themselves  vested  in  him  a  right  so  to  use  titeir 
names  in  his  directory.  The  court,  however,  held  that  audi 
|iers(Mis  cnuld  Uf>t  authorize  the  defendant  to  copy  their  naaUlS 
from  a  copyrighted  work,  and  refused  to  recoguizc  any  kgi^* 
distinction  between  the  matter  so  paid  for  and  otlicr  parts  of 
the  directory.* 


>  In  Kvl\y  t>.  Miiiria  iiml  Morris  v. 
Avlibcv,  it  ii|){^>nn!(l  lliHt  the  defemUnl 
ImA  cut  slips  from  tli«  pJaiutiff't  direc- 
tory, iuid.  having  veriflej  chem  bj'nppll- 
CAilon  to  th«  ponttnt  wha)<«  naiii«'it  tmn 
given,  printed  titem  in  liis  own  btiidc. 
Ill  lite  funitor  Buit,  it  wiix  atlniitleil  that 
In  tliv  cnac  of  {vrvotiti  nut  fuund  by  tiie 
cunviiitBers  the  slips  1*011111  iniiig  tlieir 
naaies  liu<)  bven  capicil  without  verifi- 
cation. "  Ic  JH  jiIbId,"  taid  Uifliu^, 
v.  C,  in  Morrix  i:  Aslihe^,  "  llint  it 
cou]il  uui  be  iaviia]  fur  t)io  defi-ndiLiitii 
sitii]ily  to  cut  the  sUpit  wlik-li  tlicjr  huve 
cut  tV»ni  Ihf  ]ilHiitiitf'«  diiv<:(<iry  nnd 
insert  thi-iu  in  Uicim.  Can  it,  tlien,  be 
lawCul  10  do  10  hfcaUEe,  in  addition  to 
doinK  '')i*.  ih^y  Kent  j<er*iiii»  with  Uic 
slips  tu  iiM-crtAin  t1ii-ir  forrfctiii'H  !  I 
sa^,  elenrly  not.  Tlicn,  AK<>>n.  woul'l 
ttieir  acb>  be  rvnderetl  more  lawful  !>e- 
caa>e  they  gac  imyinent  niul  Ruilii:irity 
for  tlie  inoertiun  ut  llie  iMiuei  froni 
each  individual  whose  name  appeared 
m  tlie  slips  I    And  to  tJris  1  aguiii  mi- 


aiotid^ 


IE"' 


Bwer,  clearly  not  The  simple 
of  the  whole  (life  ii,  that  the  plaiotil 
directory  was  the  lonrce  from  wtiid 
they  compiled  ver/  material  |>arlc  of 
tlieirs,  and  they  had  im  right  su  V'  n- 
aiin  In  lhat»tiurL-e.  They  had  nonjl't 
to  ruske  the  results  arrived  at  by 
platntitr  the  foundation  of  ilwlr  wi 
or  any  material  part  of  ft ;  and  this  ll: 
have  done"    Law  Kep.  7  Kq.  41. 

'  Ibid.  &4.  "  I  am  of  upinion,"  add 
Giflkrd,  V.  C,  "that  theapiiIii-MUnnby 
the  plaintiff  fur  payment,  ami  the  )i*t- 
niMil  by  the  wverwl  pcrwn*  nhwe 
numen  were  in*erU'd  with  capital  letters 
or  with  oddi-d  lines,  had  not  the  effect  of 
making  the«i>  nainen,  when  so  inavrWd, 
eunimim  projierty.  Tlw  plainiiff  in- 
iTUrreil  tlu.-  labor  and  expense,  first  ufpl- 
liri^  the  nuces»ary  int'orniaiioD  for  tbe 
arrangement  and  contpilatioD  of  the 
nnmes  as  they  stood  in  his  direclory.ani 
tlien  of  ninkinK  the  actnal  compilatioa 
and  arrangement;  and  Ihuiichcat^'h  in- 
dividual who  paid  wigtit  Doduubtl: 
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Daacriptive  CatalopiM.  —  TI16  8&ino  principle  was  Applied  iii 
determining;  the  qncHtion  of  piracy  in  the  case  of  a  descriptive 
catalogue  of  fniit  and  frnit-trees.     The  dprendant  ^aid  that,  in 
preparing  Ins  work,  he  had  taken  the  plaintitT^s  descriptions, 
aud,  aflcr  verifying  them  by  comparison  with  specimens  of 
fruit«  had  published  them  in  Iur  own  book.     It  wan  held  that 
thix  use  of  an  existing  work  was  tiiilawful,  and  that  the  subse- 
quent author  was  bound  to  write  his  own  descriptions.     *'  The 
true  principle  in  all  these  caseB,"  Raid  Vice-Chancellor  Hal!, 
after  citing  the  directory  decisions,  *' is  that  the  defendant  is 
nut  at  litKrty  to  use  or  avail  himself  of  the  labor  which  tlie  plain- 
tiflT  b&8  been  at  for  the  purpose  of  producing  his  work  ;  that 
is,  in  fact,  merely  to  take  away  the  result  of  another  man's 
labor,  or,  in  other  woi-ds,  lua  projierty."  ' 

And  so,  where  the  defendant  was  charged  with  piracy,  for 

havjug  published  facts  and  information  concerning  the  hunting 

»«BMii,  taken  from  the  plaintiff's  publication.  Vice-chancellor 

Mating  said:  **  1  also  assume  the  law  to  be  perfectly  clear  and 

^^ttled,  as  laid  down  by  the  present  Lord  Chancellor^  in  Kelly 

^'  Morris  ;  as  also  by  that  otlier  case  of  Morris  v.  Ashbec.     It 

'8  clear  that  in  this  case  the  getting  the  names  of  masters  of 

^*^t«,  the  numliers  of  hounds,  llic  huntiimeu  and  whips,  and 

•<*  forth,  is  information  open  to  all  those  who  seek  to  obtain 

*^  :  but  it  is  information  they  must  ^ct  at  their  own  exi>ciise, 

•*  Ihe  result  of  their  own  lalmr,  and  they  are  not  to  be  entitled 

^  tlie  results  of  the  laltors  undergone  by  others. '^^ 

M^a.  —  And  80,  where  the  defendant  contended  that  it  was 
^•^t  piracy  to  copy  bnuudarics  of  townships  from  the  plaintiff's 
i&ap,  liecause  such  iHiundarics  had  been  fixed  by  stauitc,  and 
nence  00  one  could  acquire  exclusive  property  in  them,  the 
Court  said :  "What  is  claimed  in  (Itis  regard  Is  true  in  regain! 
■II  original  materials  from  which  maps  are  made,  and  that 
none  of  them  are  subjects  of  copyright :  they  are  open 


*™  own  name  printed  in  otpital  li^ltert, 
^  •flh  Ujc  »»fno  ■uperailtl^d  lines 
***•'*»«•  ho  choAc,  ncltlier  one  tu>r  all 
*[  •'»wn  could  miilioriw  the  cmtinR 
°*  ■  •eries  of  •\\\>*.  or  tlic  tiikii>fr  uf 
liilr  "*""•  '■  i>'T«ng«J.  fr'xn  '''*■  pkin- 
^^"  ^inxtory,  nad  Ihe  lue  Ot  tlieiii  io 


the  printing  of  a  rirjil  work."  Ibid. 
40. 

1  Ilogit  r.  Btion,  Law  R«p.  18  Eq. 
45H. 

*  IIiithiTlcy. 

■  Cox  r.  Ijtnd  k  Water  JonmaJ  Co., 
Law  R«p.  U  Kq.  U% 
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to  all.  But  no  one  has  llie  right  (o  avail  himself  of  the  enttp 
prise,  laWnr,  and  expciiBe  in  the  ascertain uicut  or  lho«r  ntle- 
rials,  and  the  combining  and  arrangement  uf  lliem,  and  tlw 
reprcBenting  them  on  paper.  The  defendant,  no  duubtjiad 
the  riplit  to  go  to  the  common  source  of  information;  iiid, 
liaviiig  attcertaincd  those  boundaries,  to  have  drawn  themnpim 
itR  map,  notwithstanding  that,  in  tliifi  reapeet,  it  would  Itaro 
been  precisely  like  complainant's  map  (which,  uf  cuur«,  it 
would  have  been,  if  tliey  were  both  correct).  But  he  lindiM 
right  lu  avail  himself  uf  thin  very  labor  on  the  part  of  eour 
plainaiit,  in  order  to  avoid  it  himself."  ^ 

II.  Compilations  op  Pubupued  Materials. 

The  law  governing  pimcy  in  the  case  of  compilations  ctm* 
Btstin^  uf  common  materials  selected  from  other  publicaliuus 
will  be  considered  under  three  heads:  1.  When  the  entire 
compilation,  the  matter  and  itjs  arrangement,  is  taken.  i| 
When  the  materials,  but  not  the  mode  of  their  comhintttioa, 
are  copied.  3.  When  the  airuiigemcnt,  but  nut  the  matenal&f  I 
ia  adopted. 

When  Materials  and  Arrangement  are  Taken.  —  It  has 
shown  el»cwliere  that  the  copyright  in  a  compilation  vests  u< 
in  the  component  parts  independently  of  their  comlii nation, 
nor  in  the  arrangement  a|>art  from  the  matter;  but  in  the 
materials  as  arranged  and  combined.*  Tlie  law  goveruirig 
cases  wherein  both  the  materials  and  their  ari-angemcnt  aru 
taken  is  well  settled.  Whether  the  compilation  in  whicli  co|)y- 
right  is  chiimed  consists  of  original  and  selected  matter  otim- 
bincd,  or  is  made  up  wholly  of  selections  from  common  sourcea^ 
whether  or  not  the  materials  liave  been  elaborated  by  t)ie  col 
piler,  it  i.s  a  work  entitled  to  protection  ;  and.  when  bntli  tl 
substance  and  the  form  nrv  copied  without  authority,  it  ia 
clear  invasion  of  copyright.  It  ia  true  that  the  component  parts 
of  the  compilation  maybe  found  in  sources  open  and  acccssil>lc 
to  all  persons;  and  that  any  one  may  use  the  aame  materials  (o^ 

>  Farmer  c,  Calvert  Lilhci([r«plilrg.     Am.  L.  T.  R.  174.     Sec  alio  Blunt? 
Engraving,  S,  Maprultlic)i)tij{  Co..  fi    Pnttcn,  2  I'talne,  3V8,  897. 

>  AnU,  p.  156. 


raucT. 
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the  Bsnio  purpose.     But  every  camjiiler  \b  bound  to  go  to  Uio 
coiniuou  sources  for  his  iiiatci-ials.  anil  arrange  tliem  on  a  plan 

Criginal  with  hiiu^lf.  He  mu&t  himself  do  the  work,  and  de> 
end  ou  hid  own  skill ;  and  not  save  liimHcir  lahur  and  expcnso 
by  opprupriating  the  fruita  of  another's  industry  and  learning.^ 
To  constitute  piracy  in  cases  of  this  kind,  it  is  not  necessary 
tliat  Uie  whuic  of  the  compilation  sliall  be  taken,  or  that  ver- 
mt^m  copying  shall  he  shown.  The  same  general  testa  apply 
here  as  in  ihe  case  of  an  original  work.  A  case  of  infringe- 
ment may  he  made  out  when  the  substance  of  the  whole  or  of 
[H  material  {tart  of  the  compilation  has  been  appropriated.' 


>  Br  MailhewioQ  v.  Rtockclale,  12 
V«.  270  ;  Lonirm*"  f-  WioclioMer,  18 
Id  S69;  I^wU  ■-.  KullHrti>n,  2  Be«T. 
6i  Kdlv  V.  Ilufiprr.  4  Jiir.  2l ;  Murray 
».  Biigite.  1  Dn.-w.  a&i;  Maclvan  r. 
Ifoodr.  20  Sc.  &c».  Cu.  &1  »«r  1164  ; 
SjAtn  t.  Brown,  ft  W.  R.  i]62  ;  Jarrold 
'.  HouUton,  8  Knj  &.  J  70h:  Sl-ou  v. 
'eianfonl.  Utw  ne[i.  3  K(|.  718;  Piker. 
Wk'lioUa.  Lmw  Rep  6  Ch  '2a\  :  Btack 
fr.  Murrajr.  'J  8c.  Sw*.  Cm.  M  aer.  341. 

n.  (in;  r.  Howell.  1  Story,  11 ;  Em- 
tnon  r.  Durif*.  .1  Id.  798;  Webb  v. 
fnmtn.  2  WiNKlb.  &  M.  497  ;  Story's 
Zxecutun  c  llulcomlw,  4  McT^eao,  306  ; 
iQret-ne  r.  nuimp.  I  Cliff.  ISA;  Iaw- 
Doe  <•.  Dniia.  1*  Am.  I..  T-  R.  n-  «■  402  : 
JltrvMtr  r.  Culvert  L)lhugr«pliing,  Ki>- 
yrKYing.  mhI  Map-l'ublUliing  Co..  6 
Am.  t,  T.  R.  \m\  BAOkt  i?.  McUiritt, 
J8  HUtLttf.  168. 

"  Au>'  iniiti  ia  entilloil  to  write  and 
^ablikh  a  liiiioftrapliicai  ilk-titTnnry.atM) 
llo  avail  liiauvlf  uf  iho  labura  uf  all 
ibrmvr  wrilvn  nrhnw  woriu  are  not 
vubjvcl  to  c«ipir-rittlit.  and  of  all  public 
Honrtvs  ■•(  infonnation  :  but,  wbllat  all 
arcfiitiiled  tu  re»ort  U>  commoD  lourcM 
•f  iiifurniaiion.  nuite  are  entitled  to  aave 
theiii»4?lve»  tronble  and  esperi*e  by 
■ratliitK  tliomvelrvs,  for  tbi^ir  own 
pntflt,  iif  uiIkt  ntvn'i  work*  mill  ••ubjecl 
tncitprri^lilaiii)  entitled  to  protection" 
I»nl  I^iiiidale.  M.  R..  l>ewiB  r.  Fullar- 
(on. 'J  B<av.  8. 

s  Bmeraon  v.  DbtIm.  W«bb  p.  Pow- 
•n,  Slorjr'a  Executon  v.  Ilolcoiube, 


Lawrence  v.  Datia,  Pike  r.  NiohoUi, 
tupra. 

"  T  tbitik  It  may  bo  laid  down  a« 
llie  cleiir  result  of  Ibc  atitburitics  in 
ca»e«  of  this  nature,  tliat  the  true  lest 
of  piracy  or  Dot  i»  to  aacertnin  whether 
the  defendant  ba«,  in  fnci.  used  lh« 
T^an,  amuttrementa.  and  illuatrationa  of 
the  plaintilT  A*  llie  model  of  hia  own 
book,  Willi  oolnrable  allcrationa  and 
vftriatiani  only  to  duguiw  ctie  use 
thereof:  or  whether  hia  work  ia  Ihe  re- 
sult of  Ilia  own  labor,  nkill,  and  uae  of 
cuiDDioii  nialerialt  atid  common  sources 
of  kiioMlcditc,  open  to  all  men,  And  the 
resenihlaiK-ca  lire  either  accidental,  or 
ariiinit  from  the  nature  of  the  subject. 
In  ottier  words,  whether  the  defendant's 
book  if.  qiMod  hoc,  a  servile  or  eraaive 
imitation  of  ttio  pUlntlfT'a  work,  or  a 
bimijlir/iiiriK'ool^'ODipilaliuo  fntm  other 
common  ur  independent  souroev." 
8lnry,  J.,  Kmenon  c.  Dartea,  8  Story, 
IMS. 

In  like  r.  Nicbolaa.  It  was  held  to 
thif  lower  court  that  "  the  plalntitT  haa 
a  ripht  lo  say  that  no  one  ii  to  b«  |»er- 
milteil.  whether  witli  ur  without  ae- 
knowlvd|cment,  to  tnke  a  materinl  and 
sulifltiiniiAl  portionof  hii  work,orhl»ar~ 
[•uinent.hisillufttralionf.htsnuihorltiea. 
for  the  purp'ise  of  m»kinf{  ur  ioiprov* 
ittit  a  rival  puUicaiion,"  Law  Rep.  &  Ch. 
2UU.  This  priiiciplo  wa«  expreaaly  ap- 
jimved  on  nppi-al  ;  but  the  jiid^iiieot 
wa»  rererwd  on  the  itr<"'>id  that 
copying    liad   uot    been    satiafaciurily 
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When  Materials,  without  Arrangement  are  Taken.  —  Will  H 
amotiut  to  piracy  in  any  case  to  appropriate  the  matter  of  a 
cnmpilaliori  without  adopting  the  arrangement;  or  to  copjrtlie 
plan  wilhnut  taking  the  materials? 

Tlicrc  is  no  reco^ized  principle  which  will  prevent  a  nib- 
sequent  compiler  from  cop3nng  common  materials  from  u 
exiBtiug  compilation,  and  arranging  and  combining  them  in 
a  new  form,  or  uging  them  for  a  different  purpose.  It  is  tree 
that,  in  tliis  case,  ho  avails  liimaelf  to  some  extent  of  the  labor 
and  research  of  hiit  predecessor,  instead  of  obtaining  tlic  mi- 
teriala  from  the  original  sources.  But  the  first  compiler  liu 
no  exclusive  pro|)Crty  in  that  of  which  lie  is  not  the  autli(ir,j 
and  which  may  he  used  by  any  one.  His  copyright  prot 
only  hiH  own  arrangement  of  the  materials  which  he  haffj 
aelected." 

The  principle  is  different,  however,  when  the  first  compile 
has  translated,  abridged,  or  elaborated  the  common  materiili 
In  sueli  case,  his  claim  is  fouuded  not  alone  ou  arrangement 
but  he  has  acquired  a  title  by  authorship  :  and  to  approprii 
tlie  results  of  tlmt  authorship,  with  or  without  the  ftrrangeroeiit 


proved.  I-nnl  Cliancellor  TlaTherlej, 
nferrinic  U>  Cfinimim  quoUilions  fnun<] 
tn  both  book*,  uti'l  tlmt  the  iluf(>n<lRnt 
"must  not  liiniiib'  copy  the  pRsuige 
from  ilio  pUintifl'i  booK,"  but  nmit 
■•  realty  and  '»omi  ^jrit'  look  at  that  com- 
mon nourc*',"  Iaw  Rti>.  fi  Ch.  203.  Tli* 
coart  »(  a|i'i>rAl  luOil  ttml  the  lakinit  of 
a  ■iniile  (ju'ititliun  Irotn  Ihv  ]ilaiiitifr'a 
eompilaliun  was  not,  under  lUv  «pvl-{hI 
clrcumslarcea  of  the  Ltwe,  u  aufllcUint 
graund  for  an  tt^anction. 

1  In  BarfitUI  c.  NIcholvnn,  where  it 
appeiireil  tlmt  common  figarw  or 
drnwitiifH  in  arcliitei-'Lure  wt>re  Used  in 
the  pluintilf '«  bunk.  Tlie  Aru'liilrctural 
Dictionary,  and  in  Did  defcmkiit't 
work.  The  l'nctii;al  Duildcr,  thoiiR-h 
their  nmniioinerit  in  the  former  w«« 
not  new.  an'l  (ho  arrangement  adcipted 
by  the  dofemUnt  was  difforenl  fntm 
that  tn  plaincifl's  book,  >Sir  John 
I.«afh,  Vk-e-Ohaticellor,  aald :  "If 
therefore  the  flKu^v*  furniihed  by 
Nivliotaon  for  The  Pnu-ticftl    Builder 


irtun^H 


had  in  fact  been  copied  from 
Architediiral  Dictionary,  tlua  would 
have  been  no  piracy,  becatiw  Hie 
author  of  The  Archliectarnl  Diction- 
ary had  no  property  in  thcee  flgum. 
But  tlio  McholiDnB,  both  father  and 
BOn,  positively  swear  that  tlieae  fi] 
were  not  copied  frotn  Tlie  Areliitect 
DirlioiiRry,  nor  fntm  any  mate 
<x>lleete<l  (or  Tlie  Arvliiteetunl  Die* 
Uonary."    2  Sim,  4.  81.  8. 

In  Fot»am  V.  Mnrvh.  2  Story.  100, 
whore  U  npi>eare<l  that  three  hnmlrvd 
and  flfty-lhreo  paries  of  Wa«ltin|;Inn'i 
ieitera  ami  writinKs  in  the  defendant'* 
vrork  had  been  copied  from  thai  at 
tlie  plaintiff,  the  injunction  fH'anted  by 
Jud^e  Story  extended  only  to  tlie 
tliree  hundred  and  ninein-n  \^gn 
wlik-li  vrero  fliKt  pnbliviied  in  tlir  plain- 
tifTft  work,  and  not  to  the  Ihtrty-fuor 
pn^eo  which  had  be«n  prcrioufJy 
pat>i{«hed,  and  which  wvra  com 
property. 


PIBACT. 


or  the  materials,  is  tho  same  in  principle  as  copying  original 

t  matter.^ 
WliMi  Azrangemeiit,  but  not  Materials,  U  Copied.  —  Tho  ques- 
tion^ whotlier  a  ))er8on  is  barred  from  copying  the  plan  and 
arratigeraeni  of  a  cuinpilatiou,  though  he  takes  no  materials 
from  it,  involves  two  inquiries:  1.  Whotlier^  in  adopting  the 
mode  of  combination,  he  uses  different  materials  from  those  in 
the  earlier  work  ;  2.  Whether  he  uses  the  same  t^e  lectio  lis,  hut 
obtains  them  from  the  original  autliorities.  In  llie  former  case, 
■  it  is  difficult  to  see  how  au^  piracy  can  he  committed.  In  the 
mere  plan  or  armngement  of  a  conipilation,  independently  of 
the  materials  Uieui^elves,  there  can  be  no  copyright  to  the 
extent  that  the  compiler  may  rightfully  prevent  auotlier  from 
using  the  same  arrangement  for  materials  not  found  in  the 
earlier  puhlication,  or  for  a,  different  pnr|>ose-  In  such  case, 
the  later  compilation  will  U:  substantially  new,  and  difibrent 
from  the  earlier  one.^ 

»But  the  case  is  different  when  the  same  materials  arc  found 
iu  tiie  same  order  in  both  books.  There  is  then  a  substantial 
identity  tictwoon  the  two;  and^  if  the  subsequent  compiler  has 


I 
I 


1  **  Bot  the  mpoDdcnt  contendi 
thai,  er«n  if  it  W  Iriie  thai  nuillen 
of  Ucl,  cilMtintifl,  uid  nutlturitk-i  luire 
been  bormwe*!  to  a  cmifiderable  vx- 
teai,  be  hwl  a  right  to  take  them,  m 
lb*  UM  ho  made  of  them  waa  •ub*tan> 
riallj  saw,  and  different  from  thii 
nude  hy  tlie  catopliUonnt  'm  tlie  two 
prinr  annotaled  etlitiona  nf  Ibe  work, 
bvcauK  thi-y  »en*  uwJ  by  tiim  in 
UluetntioDB  of  now  ami  urigiii»l  [u-Dpo 
ritkmi.  .  .  .  Tho  doclritH}  of  new  and 
ASerenl  om  to  the  Uw  of  co(>yrif[ht 
■ppIlM  noro  particiilArly  lo  the  old 
IBilertaU,  and  not  lu  the  iuAti.>n»le  of 
a  work  tiki'  thHt  of  ihv  last  aimoiam) 
edition  of  the  (.'iimpluiDant.  wtiert-  tho 
materiali  cnllcetetl  are  niui-h  ubnilgvi], 
and  entueUmo*  paraphnmefl  nud  newly 
arranicvd.  Rm)  iiMnhinod  with  the  text 
of  the  original  wtirk.  Beyond  all 
doubt,  lie  might  take  the  nld  materinla 
aa  found  tn  the  tonrcca  from  which 
the  niaUerv  of  fact,  L'itJilioru.  and  an- 
thnriiira  <it  the  complainant  were 
drB»o,  aud  uM  lliem  aa  he  pteaaed  ia 


lIluaTration  of  new  and  original  prD|>o> 
•itiona,  or  fur  any  other  pur|KMe  not 
•ubatantially  the  wnie  tu  thiit  lo  which 
they  are  npplied  io  tlie  annotated  edi- 
tion! edited  by  the  complHinant :  Iml 
h«  could  not  bonxiw  the  matehaJ*  aa 
tlieroin  culk-cted  and  furnished,  nor 
ruuld  he  righltoMy  utt  the  plan  and 
nrranfiement,  or  the  nio^le  by  which 
they  are  comtiined  willi  tlie  tvxt,  be- 
yond the  exleiil  falling  within  tlie  defl' 
niiion  of  fnir  use  ;  which  rule  i«  only 
applicable  lo  the  tnateriali,  and  not  to 
the  plan,  arranpement,  aitd  mmle  of 
0[)eratiuii."  Clifford,  J.,  Lawrence  v. 
Pana,  i  Am.  U  T.  R.  s.  a.  *H.  S«e 
alflu  Rraee  v.  Newman,  Law  Rep.  IB 
E-i-  028. 

*  Murray  e.  Biitttie.  1  Drew,  86S; 
fipien  1.  Urown,  <a  W.  K.  U&'i;  Plka  p. 
Nii-huhi»,  Uw  Hep.  6  Th.  li^A ;  Mick 
c.  reltir.  I^w  Rep.  U  Kti-  481;  I.«w- 
rente  c.  Cnpplea.  \>  V  S,  I'ai.  Off  Oaa. 
'^oi■.  Banks  v.  MdJiviit,  la  BUlclif. 
108. 
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servilcl/  copied  the  arraiigciuent  and  coinljiiiation  Trom  Uw 
earlier  puMicatiuu,  the  question  arises,  wi.etlier  lie  can  cjtcape 
the  peimlly  of  pirauy   by  showing  that  lie  has  obtained  ibe 
niateriaU  from  tlie  eomnion  sources.    The  chief  value  uf  n 
coiupilaLiou  is  in  the  choice  and  aiTanprcmenl:  of  its  coiitcou. 
To  make  apt  selections,  and  arrange  effectively,  to  collect  vul- 
uahle  illustralioug  and  citations  for  purpoeea  of  annolatiop, 
and  conihiiie  them  pro|>erly  with  amither's  text,  often  regain) 
groat  research,  judgment,  scholartfhip,  and  literary  knuwlcc^. 
When  such  a  compilation  is  made,  any  one,  with  Httlo  IiImt 
and  no  lit<M'Hry  knowledge  or  itkiU,  may  he  able  to  duplicattMt; 
and  the  injury  done  to  the  original  compiler  is  not  less  wbcii 
tlie  selectiunii  are  copied  from  the  original  sources.^    Tlte  sub- 
8e4]nent  rnmpiler  may  nut  he  prevented  from  arranging  differcut 
miiterials  on  the  same  plan,  or  from  making  a  new  armngemeDt 
of  the  game  common  selections.  '  But,  in  adopting  both  ih« 
arracigemtuit  and  the  materials  of  an  existing  compilation, 
though  the  materials  aro  obtained  from  the  origiual  sourcca,  m 
he  avails  himself  of  the  labor,  judgment,  and  learning  ofliilS 
predeuesKor,  to  publish  a  rival  work  identical  with  Uiat  of  tlte 
latter.     1  am  not  aware   Ihal  a  ea^e  of  ibis   kind  has  been 
decided,  or  that  the  law  on  this  point  lias  l>cen  judicially  ex* 
poundi^d.     Rut  (ho  courta  have  frequently  declared,  and  ll; 
principle  in  well  grounded,  that  no  one  bhall  appropriate  tlte 
substantial  fruits  of  the  industry  and  learning  of  another,  to 
the  injury  of  the  latter  ;  and,  when  this  is  done  by  a  subiicqueul 


I  ThU  \m  well  niiwlrBtCfl  hy  Lock- 
htrt's  andoinieil  edition  of  HcdU'i  Min- 
BtTfrli)-  of  tliB  Scoirisli  Border,  which 
WAS  bruiiirlit  into  C(Hitruv«rey  in  tlifl 
recent  SmteLi  va»v  of  Black  i>.  Mumy. 
Of  tlie  two  hunilred  notes  adiled  by 
tlte  editor,  it  H))[x:iircd  tlint  nil  liut 
flneen  wi-rp  <]uii[aiiuiis  from  coQimun 
BourMW.  Tlic  tMilliiils  aUo  wi>rc  i-om- 
tnon  pru)H.'r(y.  "Tn  n  cmiiidvralile 
CKtPiit,"  siijrl  I.nrd  Kinl<iL'li,  "  Uic  notes 
borrawed  (to  iiHe  a  ctipliemiBin]  from 
Mcssn.  Blnclc'H  Hit  ion,  consivt  uf 
quotationa  froui  vnriouii  auclion,  vnt- 
pltiyed  by  Mr.  Lui^kliart  to  ilhitlmtc 
ballads  in  lliv  MinstreUy.    It  waa  per 


4 


haps  thought  that  to  repeal  quoti 
from  well-known  authora  waa 
pii^cy.  If  to,  I  think  a  great  mi 
was  c-otnmitlet].  In  the  H'tiipl«li<«  uf 
the  quiitatinn  tn  the  hHllii'l  which  n 
illu«tniti>>.  the  literary  research  wMch 
JJBcovered  it.  the  critical  skill  wltich 
applied  it,  —  there  was,  I  think,  an  act 
of  aiitliunliip  pcrforiiied,  of  wtiic^i  nn 
one  WHS  enUtleil  to  lake  the  benefit 
for  hti  own  publication,  and  thereby 
to  save  the  labor,  the  leaminir,  and 
the  expenditure  necMiaary  even 
Dila  |HU-t  of  the  annoUliui],"  9 
Svsa.  C*».  Sd  Bvr.  S66. 
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Dompiler  in  the  manner  above  descril>ed,  he  should,  in  my  judg- 
ment, be  held  to  have  committed  piracy.* 
'  But  ttierc  is  nothing  in  the  Ian*  of  copyi-ifflit  to  prevent  any 
person  wlio  lias  obtained  common  niateriats  from  the  ori^nal 
mMTCvs  from  using  them  in  sul)Hlantially  the  name  manner,  and 
tor  the  snnie  purjiose,  as  they  liave  been  previously  used ;  pro- 
dded tiie  arrangement  in  his  own,  and  iti  not  servilely  copied 

ph)in  the  work  of  another.  Tvo  authors,  writin^^  on  tite  same 
■uhject.  citing  the  aame  anthoritics,  and  taking  tint  same  illus- 
trations and  quulatlons  from  common  Houix'es,  will  naturally 
tase  such  common  materials  for  like  purposes  and  in  a  simitar 
Inanncr.  As  far  as  citations  of  authorities,  quotations,  £c., 
are  concerned,  there  may  l>c  a  striking  resemblance,  amounting 
in  some  instances  to  substantial  identity.  This,  however,  does 
bot  amount  to  piracy,  unless  it  ap|>ears  that  there  has  been 
lervile  e(»pying  from  the  preceding  work.*  In  Pike  v.  Nicholas. 
B  substantial  identity  was  shown  l«tween  the  two  works  in 
iMutrm'ersy,  both  an  to  common  materials  used  and  their 
irrangement  and  mode  of  trcalmcnt.  The  Vice-Chunuellor 
Via  satisfied  that  the  later  work  was  the  i-esult  of  piratical 
kipying,  and  not  of  independent  labor.  But  the  court  of 
bppeal.   finding  that  the  subsequent   writer  had   nhtained  his 

ilDateriaU  from  the  original  sources,  and  thai  the  i-csenibbncc 
in  the  use  of  the  materials  of  the  two  works  was  natural  under 
the  circnmstfluccs,  held  that  it  was  not  a  case  of  piracy.'  Hence, 
in  determining  the  question  of  piiucy  in  cases  of  this  kind, 
tnnch  allowance  should  be  made  for  the  natural  resemblance 
between  tIte  two  productions.  In  the  case  of  two  compilations 
on  the  same  subject,  tlie  author  of  the  later  one  should  not  be 


1  In  StOTj'%  V.xeculnn  t:  llohnmbp, 
Mr.  JtiBtiiv  Mel^-nn  »»ul:  "  Sii  fnr  ■« 
iHtaliofw  «tc  ttinile  in  tlie  ('(imnifnln- 
rle*.  Mr  iltili-oinbe  hud  «  ri)itit  to  go 
to  tIte  orijtmal  worki  ami  copy  front 
Hutsn:  lint  lie  mulil  luit  wviiil  himtdr 
of  Ihr  UbcH-  nf  JiidfCf  Stiirr.  liy  ci»ity- 
iag  lliv  ffXlracU  as  coni|tili>il  hy  him 
ThU  U  n  Helt-ntRblitliei)  priia-iple. 
}forcii<ild  lie  copy  (ho  plan  nr  ■rrnntn'- 
aiMil  or  iliv  Butijvcti  in  thf  CMiiimrn^ 
lariet      It  U  Mid  tliere  out  lie  nu  1*011/- 


rifcht  in  a  pixn,  dialini-t  from  lh«  work 
ilerlf.  any  innrt:  than  t)ien.-  can  be  a 
cviprriKlit  in  an  ide«.  Thia  it  adniille<l : 
but  the  wonle  In  which  an  idea  U  ex- 
prcaaed  it  a  aub^ect  of  profirrly,  and 
•))  U  the  clHMiflralion."  4  MvL«an. 
SIS. 

■  Mnrray  r,  Bogne.  1  Drvw^  861 ; 
Spiera  r  Brrnrn.  fl  W.  R-  3&2 ;  Webb 
r  I'awon.  i  tVoodb  ft  M.  4»T;  Buikl 
c.  McDintt.  lU  Btatchf.  168. 

1  Ijtw  l{«p.  6  Cb.  2ul. 
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held  too  strictly  accouiitahle  for  similarity  in  arrangement  an«3 
combination  between  Ins  and  the  earlier  work.     So  a  |ier6ov~) 
should  not  be  held  too  i-igidly  to  the  penalty  of  piracy  f»-^ 
having  followed  a  [ireceding  plan  and  arrangement:,  which  hav'^ 
little  or  no  material  originality  or  merit.     Uut,  lu  general,  :^m 
subsequent  compiler  should  not  be  allowed  servilely  to  copy, 
a  material  extent  and  to  the  Injury  of  his  predecessor,  lb 
arrangement   and   combination  which   give   value    to  a  p 
existing  work. 

ASCEBTAINIKC  THE  FaCT  OF  CoPYINO. 

Before  the  question  of  piracy  can  bo  determined,  it  will 
necessary  to  ascertain  what  use  the  defendant  has  niafle  of  tt 
plaintiff's  work.  Li  the  uaKO  of  literal  copying,  tliiti  ci 
usually  be  done  with  little  difficulty  and  with  certainty.  Br 
when  the  matter  alleged  to  have  been  taken  Is  more  or  le 
disgutsud  in  the  later  publication  by  change  of  language.  fori_"- 
arrangement,  &c.,  titc  dotcrmiuatiou  of  the  question  of  copyif 
will  often  be  attended  with  great  difficulties.  When  the  (^^3fr 
fendant  frankly  ndmlU  the  extent  to  which  the  plaintitT's  wo  -«rk 
has  been  used,  and  his  evidence  is  accepted  as  conclufnve,  t~  -^zhi 
fact  will  thereby  be  established,  and  the  law  determined  accoci^^vti- 
iiigly.  More  frequently,  however,  copying  is  denied,  or  oi^c^  ily 
a  fair  use  of  the  pralected  work  Is  admitted  to  have  be  -,^ca 
made ;  but  this  evidence  Is  often  inconsistent  with  Uic  liken^^«&s 
between  the  two  publications,  and  will  be  insufficient  to  rel  -^'ut 
tJie  charge  of  copying.  A  comparison  of  the  two  works  wi^^ill 
then  be  made  wltli  the  aid  of  such  direct  or  uircumstaiit:^z^ial 
evidence  as  may  be  available;  and  not  unfrequenily  the  qii*K_es- 
tion  will  have  to  bo  dcloraiined  solely  or  chiefly  by  tlie  inleri^»"il 
evidence  aHbrded  by  such  comparison. 

Common  Errors  Teat  of  Copying  —  The  occurrence  of  the  sa—  me 
errors  in  the  Iwn  publlcatlouH  in  controversy  affords  one  of  "^fte 
surest  tests  uf  copying,  especially  In  the  case  of  compilati-^ons 
where  a  close  ref^cinblancc  is  a  natural  consequence  of  the  "■»« 
of  common  materials.  In  some  Instances,  it  may  he  lUi-ii^o 
apparent  that  l>otb  writers  have  naturally  made  the  same  trafi* 
takes;  but,  iu  general,  this  result  is  so  improbable  that     ^/'tf 
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seuce  in  both  works  of  common  inaccuracies  creates  a  pre- 
mption  of  copying  bo  veil  gronnded  that  it  can  be  overcome 
ily  by  tlie  strongest  evidence.  Hence,  in  the  absence  of 
tonclusive  proof  to  tlio  conti-ary,  the  courts  have  uniformly 
icoepted  the  evidence  afforded  by  such  errors,  when  sufficiently 
lumeruus  or  peculiar,  as  adeipiate  to  sustain  the  charge  of 
copying.'  And  I*ord  Eldon  laid  down  the  rule,  that,  when  parts 
fi  a  book  hare  been  proved  by  tbia  test  to  have  been  pirated, 
ttber  identical  passages  in  which  common  blunders  do  not 
.ppear  must  be  presumed  to  have  l>een  copied.' 

Thinpi  agBlDit  PresamptioD  of  Copying.  —  Due  weight  should 
le  given  to  those  circumstances  which  indicate  that  certain 
K>mmou  [icculiaritiea  may  be  fairly  attributed  to  other  agcnuica 
Itan  copying.  Thus,  punctuation,  spelling,  the  use  of  capitals, 
and  kindred  matters,  are  often  regulated,  not  by  the  author, 
but  by  Llic  proof-reader.  Hence,  ]feculiarities  of  this  kind  may 
^)peBr  in  a  publication  without  the  author's  agency.  E8[>ccially 
|uv  the  proliabilities  in  favor  of  copying  afibrded  by  such  resem- 
aoees  greatly  los.Hcned  when  it  ap{>cars,  as  in  Ijawrcnco  v. 
ana,^  tliat  both  works  were  printed  iu  the  same  office,  where 


1  Longamn  v.  Wiocbeiler,  10  Vm. 
;  Mjiwinan  v.  TcgK.  ^  Rum.  886; 
,y  p.  Boffue.  1  I>rew.  363;  Spicri 
n.  31  L.  T.  R.  U;  ».  c.  6W.  R. 
ly  V.  Morm,  T^w  Ri'p.  1  (^q. 
W^Hr^ ;  Tike  v.  Nic-liulu,  Uw  Rep. 
Cli  261  ;  Cvx  V.  Liiiid  &  Wmlcr  Jour- 
il  Co..  Law  K«p.  U  Eq.  924;  Lawrence 
VuM,  i  Am.  L.  T.  K.  s.  s.  402. 
"  Frum  the  id<>niiiy  of  tlw  inacciin- 
Ah,  it  Is  Imptwsiblo  to  <l«n/  itmi  the 
int  was  OApicd  ffoin  i)m>  uilier  ifrbatiiu 
iilrrttiim."  Lijnl  Kliloii.  Luiigiuaii  v. 
tnnchealer,  n/na,  272. 

"SoBie  teutanitM  »n  ilalvd  )q  the 
)iU.  and  other*  were  etAted  ut  the  bar, 
|d  iihiiw  th&t  Mr.  Hiigue  hAi  (he  pUin- 
liff's  ffTTPrs,  filiicli  is  Ihi'  unlinnry  ami 
Bitnilrar  tiimic  at  trying  the  fact  whether 
Ibe  dcfentlant  hu  D«ed  the  plaintiff's 
kook.  Now,  tlie  DM!  of  chowinic  the 
errors  in  both  ii,  iliai  witerv  the 
dtfendaut  Mjra  be  has  got  hii  iiiforma- 
^on  tu>t  from  the  pUuitiff,  but  (mm 
eihef  imurcei,  if  the  eriilriice  i»  ui>- 
•aUafactofy  on  tlie  qucaiiun  whether 
•he  dcfeiidaot  did  use   the  plaintiff** 


worii  or  not,  to  ahow  the  tamd  erron 
in  tlic  cubtcquenl  work  tJiat  arc  vntf 
tallied  in  tlie  original  ia  a  atrong  ar- 
f(iirai-nt  to  kliow  copying."  Ktiider- 
■Iff ,  V.  C,  Marrmj  r.  Bogue,  1  Drew. 
866. 

3  "  It  ia  necevav^  to  ■Rcertain  bow 
much  of  the  one  book  hat  been  copied 
from  the  other ;  and  man;  ouet  bare 
eaubliahed,  that  70D  cannot  have  bet- 
ter eridence  of  auch  copying  tlian  the 
ctrcurattanee  whkh  ocvan  in  seTenl 
of  the  (HUMges  here  complained  of,— 
nanifljr,  tlie  fact  of  hluiidi-r»  in  the 
original  book  being  trantferred  into  the 
book  which  ia  acuuacd  uf  piracjr.  And 
I  may  Add,  that,  when  a  considerable 
number  uf  pasMgea  an-  prored  lo  have 
been  copied,  bj  the  oop/ing  of  tlie 
bliinden  in  tl>em.  other  paaaagei  wlticb 
are  the  iAme  with  piusagn  tn  the  orif- 
inal  book  muti  be  preauaied,  prima 
/mie,  lo  lie  likewiav  copied,  though  no 
IduiidiTi  idt-ur  in  them."  Mawman 
r  Tegg.  2  Uuas.  Sy»-39i. 

•  2  Am.  L.  T.  U.  ■.  a.  402. 
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the  proof-reading  is  governed  by  uniform  rules,  or  Unt  both 
were  con-ected  by  the  Harae  proof- reader. 

So>  in  Pike  v.  Nicholas,  it  appeared  tlmt  both  plaintiff  ind 
defendant   had    made  the  8nmc  quotation  from  Priuhanl,  '^ 
which  that  author  had  cited  a  passage  from  Livy,  relating  W 
the  color  of  the  hair  of  the  Gauls,  and  that  Iwlh  had  pointed 
out  that  the  correct  reading  of  the  f^atin  text  was  rutilatA 
conuK,  **  reddened  heir,"  aud  not,  as  given  by  Prichard,  rutt^-^ 
comte^  '*  red  hair.**    This  w&s  cited  aa  evidence  of  copyii*  £■ 
But  the  Lord  JuKfiuet*  of  appeal  gave  much  weight  to  the  cok^^ 
sideratiou  that  tlie  defendant  was  a  fair  Latin  scholar,  ar  ^ 
might  naturally  have  made  tlte  aame  criticism  ua  did  tlie  plai 
tiff  on  Prichard's  reading.     And  tliia  view  was  atrcngthcn 
by  the  fact  that  the  form  nUilatm  was  to  be  found  in  a  Germ 
and  in  a  French  tratiHlation  of  (he  paaaage  in  question.' 

So,  also,  it  will  be  in  the  defendant's  favor  if  tho  crronco 
passage  alleged  to  have  been  copied  in  his  book  is  free  fi 
some  of  the  inaccuracies  which  are  found  in  the  same  p 
in  tho  plaintiff's  publication.^     Still,  it  is  to  be  romouibcr 
that  the  errors  may  have  been  corrected  in  copying. 

Circumstances  i^uch  as  (he  above  arc  not  necessarily  cone 
sivo;  but  they  will  be  entitled  to  due  consideration  in  weigh! 
the  probabilities. 

PreBumptiou  of  Copying  Created  by  Iiikeoe**  muat  be  O 
come  by  Defendant.  —  When    the    publication    complaine4l 
contains  resemblances  striking  enough  to  warrant  the  infit£2»-  r 
cnce  of  piracy,  it  is  for  tho  defendant  to  show  that  the  liken^t^^^^^i 
is  nut  the  result  of  copying  from  the  complainant's  work  ^    M.     ^e 
may  establish  the  fact  that  his  own  work  was  pre|)arcd  with<::^-*BJt 
any  recourne  whatever  to  that  of  the  plaintiff;  or,  admitti  «"^S 
lliaL  he  had  seen  or  used  the  latter,  he  may  show  that  tlie  pa.  «     *« 
complained  of  in  his  own  work  were  taken  by  him  rrou»  5 

source  other  than  the  publication  alleged  to  have  l>eoD  pirated.         ^^ 


of 


■  Law  Hep.  &  Hi.  251. 

1  Id  M'Nvill  i*.  WilliiniB,  11  .Tur. 
dfl,  it  nppeared  tlml  tn.-\vn  errors  in 
ifae  ]i]iiini[ff*«  niftilienuilioal  tnblM  wit« 
iIbu  found  in  tliD»e  of  tliv  (l«ri>ii<Iiint. 
The  latii'T  dvdur^d  iltxt  this  tnu  atx-i- 
deiiinl,  and  tlmi  tine  plitiittiff's  book 


oniitained  sevenij*    ermn    not    t9 
fuuiiJ  in  Ills  own,     It  does  not  %\<_ 
wimt  iinpcn^anve  the  oonrt  «iiiitlie^*-_   * 
tliii  circumttjuice  ;  but  tli«  lujuuc=K- *'*'* 
waa  refused. 

>  See  ante,  p.  400. 
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will  not  be  enough  for  the  defendant  simplj*  to  sliov  tliat  the 
passages  in  question  are  to  l»e  Found  in  other  bookfi  than  the 
plaiiitifiTs,  and  that  anoh  book»  were  acceAKihle  to  him,  or  even 
were  used  hy  him  in  tlie  {ireparation  of  hia  own.  Thi»  evidence 
may  lessen  the  probabilities  that  there  was  unlawful  copying. 
Bat  it  must  lie  proved  Uiat  the  defendant  actnally  );ut  the  mat- 
ter in  diapute  from  the  common  source  without  copying  from 
t)ie  protected  work.     It  ia  obvioua  that  there  would  ho  little 

I  protection  for  compilations  and  other  works  containing  se- 
lectiun»,  quotations,  citations,  &c.,  gatliered  from  common 
tsuurces,  if  tlie  charge  of  piracy  could  be  successfully  met 
by  ahowint^  that  the  defendant  might  hare  obtained  the  matter 
,<cumplained  of  from  the  original  authorities.  The  pivotal  ijuea* 
,tion  is  not  what  he  might  have  done,  hut  what  he  has  done. 
[  So,  when  coincidence  of  errors  is  brought  forward  as  evidence 
of  copying,  it  will  doubtless  he  in  the  defendant's  favur  to 
I  show  that  the  same  inaccuracies  arc  found  in  the  work  of 
K  another  author.  But  it  by  no  means  follows  from  this  that  the 
W  erroneous  passages  in  the  defendant's  work  were  not  copied 

tfrum  that  uf  the  plaintiff. 
When  the  defendant  is  charged  with  having  copied  quota- 
tions frura  the  plaintiff's  work,  instead  of  going  to  the  original 
authorities,  it  will  lie  a  circumstance  of  much  weight  if  the 
quoted  matter  iu  the  later  compilation  is  more  extensive  than 
in  the  earlier  one.' 
Intention  to  pirate  on  the  part  of  the  |)erson  charged  with 
,      wrong  will  have  much  weight  in  determining  the  question  of 
B  copying.'     And  so  it  will  often  be  important  for  the  defendant 
^  to  produce  his  manuscript,  or  satisfactorily  account  for  its  nou- 
produulion.^     He  may  also  be  called  u|>on  to  csplaiu  such 
matters  relating  to  the  preparation  of  his  work  as  may  throw 
light  on  the  question  uf  unlawful  copying.    In  a  recent  English 


1  "  On  llif  Dtlier  tmiul,  lite  defendnnt 
ti»d  quoted  mti  auttinr  ink)-n  (mm 
PrivlmTtl,  Calpurniu*  Fliw»-it#,  nrtio  was 
tuA  quaUil  tiy  tin-  pUiiilifT.  xnil  had 
i>l  til  his  i|iicitaiioii  «  jiiuMp;  frma 
jlliiin,  wliicli  w«a  nol  hui)tt  lo  tlic 
'iab}rct.  Tlietc  circunMUuici's  f>lir>wed 
ckarljT  tliAt  the  (l«i«od«i)t  went  to  the 
origiiuil  Murce,  UAiueiy,  i*rlcharil,  «iid 


Ihnt  li«  got  thtiM  qaotAtiou  from 
I'tichu'd  which  ihc  pliiJDtift  got  from 
rnt'liard."  Lnrd  lUtherlry.  Pike  v. 
Nivhula*.  T^w  Hop.  6  Cli.  202 

»  SwF  antt.  p.  -102. 

*  Hiilleo r. Arthur,  1  H»m  AH. 600; 
Jirruld  I-.  HoulfiQn,  8  Kny  4  J.  706; 
Spier*  r  Brown.  6  W.  U.  S62.  8e«  ihil 
puint  considered  in  Cliip.  XL 


432 


THE  I>AW  OP  OOPfniOHT  AfTO  PLATKOITT. 


case,  wliere  the  defendant  denied  that  tie  had  copied  from  tho 
plaintiff's  book  quotationa  from  Reizius  aud  from  Pouch^t,  his 
evidence  was  not  credited,  because  he  could  not  eay  wliere 
lie  hod  Been  the  original  works  of  those  authors,  which  wero 
60  rare  that  copies  were  not  in  the  British  Museum.  The 
defendant  was  further  Gha.rged  with  having  copied  an  atgo- 
nient  ba&ed  on  the  physitial  characteristics  of  ten  Oiousand 
persons  which  he  claimed  to  have  observed  at  public  meetings; 
but  it  was  a  sig^nificant  fact  against  htni  tliat  he  could  uot  give 
the  time  or  place  of  euch  meetings.^ 

1  Kke  o.  NichoiM,  Law   Bep.  6  Cb.  25L     See  ideo  Kelly  p.  'Wytmii,  IT 
V>\  R.  say;  9  c.  20  L.  T,  a,  s,  300. 
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CHAPTER  IX. 

ABRIDGMENTS,  TRANSLATIONS.  AKD  DRAMATIZATIONS, 
COXSIDERED   WITH    REFERENCE  TO  IMUACY. 


0«n«ral  FrfnelplM.  —  III  considering  t))0  question  of  piracy 
in  ilic  caBc  of  these  productions,  certain  f«i)dttinciital  principles, 
which  apply  c^jually  to  all  of  them,  should  l>e  borne  in  mind. 
Any  pcmon,  or  any  nuaibcr  of  [>er»ons,  may  abridge,  Iransliite, 
or  dramatize  any  puhlication  not  protected  by  copyri(j:ht.  The 
original  being  common  property,  no  legal  rights  are  secured  to 
its  author;  therefore,  none  are  violated  by  the  usca  above 
mentioned.  Uence,  there  may  be  numerous  abridgments,  trans- 
latious,  or  dramatizations  of  the  same  oi-iginal,  and  copyright 
wW\  vest  in  oacli.'  This  copyriglit  will  prevent  any  person 
without  licen»o  from  copying  the  abridgment,  translation,  or 
dramatization,  but  not  from  using  the  original  for  the  same 
purpose.  Whether  one  a[>ridgmcnt,  translation,  or  dramatiza- 
tion infringes  another  is  determined  by  tlie  fact,  n'licthcr  iho 
alleged  wrong-doer  has  proilnced  his  own  from  the  original  by 
independent  labor,  or  lias  copied  that  of  another.  So  also  a 
person  with  the  consent  of  the  author  may  secure  a  copyrighb 
for  an  abridgment,  translation,  or  dramatization  of  a  work 
H  protected  by  copyrigliL 

Alterations,   additions,  improvements,  Ac.,  made    without 

I  authority,  however  extensive  or  valuable  they  may  be,  confer 
no  right  to  use  a  copyrighted  work.'  A  (>ersou  may  acquire 
copyright  in  new  matter  added  to  a  work  of  which  he  is 
uot  the  author,  or  in  changes,  improvements,  Ac,  made  ia 
such  work  ;  bnt  he  must  show  that  the  original  is  common 
property,  or,  if  protected  hy  copyright,  that  ho  haa  authority 
«o  to  use  it.     Uence,  it  is  uo  defence  of  piracy  that  the 


1  8ee  onto,  f.  168. 


SB 


s  See  uNlf,  pp.  406-407. 
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unautliorized  abridgment,  translation «  or  dramatizatiou  oT 
copyrighted   work    presonfc*   tlie    original   in  a  new  and  inh^ 
proved,  a  more  usofiil,  ur  a  It-ss  ex|>eii8ivc  furm.    It  is  a  fundi 
mental  principle  or  tlie  law  of  copyright  that  to  take  a  mat 
part,  verbatim  or  in  suhatanco,  of  a  protected  work,  exee( 
under  the  recognized   privilege  of  fair  use,  ia  piracy.     TliN 
principle  is  universally  recognized.    It  was  affirmed  \ty  Ijonl 
Langdale,  when  he  »aid,  "  Wliilst  all  are  entitled  to  resoitl 
to  common  sonrces  of  information,  none  are  entitled  to  sivf" 
tlicmselvcs  trouhle  and  expense   by  availing  themtielres,  for 
their  own  profit,  of  other  men's  works  still  subject  to  copyrij^d 
and  entitled  to  protection  ; "  '  and  by  Mr.  Justice  Story,  Trliwi^ 
he  said  that  if  "  the  labors  of  the  original  author  are  Hubsltn- 
tially  to   an  ii\)urious  extent  appropriated  by  another,  ttiat 
18  sufficient  in  point  of  law  to  cout»titute  a  piracy  pro  tanto,"^^ 
This  principle  is  not  less  applical>le  to  the  pruductioi 
under  consideration  than  it  is  to  any  other  kind. 

The  question  of  piracy,  then,  in  tlie  case  of  an  abridgmet 
translation,  or  dramatization  of  a  work  protected  by  copyri[ 
is  to  be  determined  by  two  inquiries:  1.  Whether  the  wh 
or  a  material  part  of  the  origiual  has  liecn  sul»stantially  re{>ro- 
ducpd  ;  2.  Whether  the  original  has  been  used  with  the  conaent 
of  the  uwner.^ 


Abridgments. 

Tlie  jndicial  history  of  copyright  is  fertile  in  example* 
showing  how  false  doctrines  liecome  firmly  rooted  in  Jarispra- 
deuce  by  the  practice  of  blindly  following  precedents  with- 
out examining  tlie  grounds  ou  which  they  arc  based.  2j^_ 
subject  presents  a  more  striking  illustration  of  the  evils  ^H 
this  custom  tlmn  that  of  abridgments.  In  184T,  Mr.  Jnstic« 
McLean,  after  emphatically  declaring  that  the  doctrine  held 
by  the  courts  in  I'clalion  to  abridgments  was  contrary  to  right 
snd  established  principles,  said  that  he  was  *'  bound  by  prece- 
dent;"^ and  as  lately  as  18iJ9  Mr.  Justice  Clifford  declared 
that  the  prevailing  doctrine  on  this  subject  *'  has  been  too  lous 

1  Lewii  V.  Fullarton,  2  Be&r.  6.  whellier    th«  work    dniniAttXvd    i*^H 

'  FoliDin  '■.  Marith,  2  Sctirj,  llo.  t^mmitiic  cnnipntitttin. 
'  DninmtizntiuiiM    fur    |ii-rfi>nnnncc  *  Stor/'it  Hxpuutora  ■'.  UolcoiolK,  4 

are  fUrtbcr  governed  b^  thi.'  queation  McLean,  SOU,  80\l. 
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ablished  to  bo  considered  nt  tlie  present  time  as  open  to 
ntroveray."  *  Let  us  consider  what  autlioritieit  there  are  in 
vor  of  this  latter  conclusion,  and  to  what  wetgiit  they  are 
titled.  For  the  true  spirit  of  inquiry  is,  that  a  doctrine  in 
jurisprudenco  is  never  lieyond  pertinent  question  until  it  rests 
ttrmlv  on  reason  and  sound  principles. 

'  BnslUh  AuthoritlM.  —  T\\e  tlieory  that  an  a1)rid(i;incnt  of  a. 
Wprrighted  woik  is  not  an  invasion  of  literary  proiwrly  is 
raced  to  a  dirliim  expressed  liy  Ix)rd  Hartiwicke  in  1740,  when 
fir  Matthew  Hale's  Fleaa  of  the  Crown  was  alleged  to  have 
Mil  infringed.  The  book  complained  of  was  found  to  be  not 
In  abridgment,  but  a  reprint,  of  the  ortg:inal,  "  colorably  short- 
fened."  lyord  Uardwicke  said  :  "  Wliere  books  are  colorably 
ihort«ncd  only,  they  are  undoubtedly  within  the  meantug  of 
be  act  of  Parliament,  and  are  a  mere  evasion  of  the  statute, 
tnd  cannot  be  called  an  abridg^nent.  But  this  mut^t  not  be 
carried  so  far  as  to  restrain  pcrsoiie  from  making  a  real  and 
hir  abridgment,  for  abridgments  may  witli  great  propriety  be 
nailed  a  new  book;  because  not  only  the  pajicr  and  print,  but 
Ihe  invention,  learning,  and  judgment,  of  the  autlior  is  »hown 
them,  and  in  many  cases  arc  extremely  useful,  though  in 
instances  pi-ejndicial,  by  mistaking  and  curtailing  the 
of  the  author.  If  I  should  extend  the  rule  so  far  as  to 
itrain  all  abiidgments,  it  would  be  of  mischievous  conse- 
quence.**' Brief  dicta,  or  admisHlons  of  like  imj>ort,  are  to  be 
fimnd  in  the  opinions  in  Tonson  v.  Walker^  decided  in  1752; 
Podsley  v.  Kinnersley,^  in  1761;  Millar  v.  Taylor,^  iu  1769; 
Bell  p.  Walker,*  in  178.T;  P'Alniaine  r.  Bonsey,"  in  1835;  and 
Prince  Allx^rt  v.  Strange,"  in  1849.     In  none  of  these  cases  waa 


1  lAwrence  v.  Dana,  3  Am.  L.  T.  R. 

•.425. 

«  Gjlf»  r.  Wilojx.  2  Atk.  Ul. 

>  8  Swum.  67». 

i  Anih.  4Q«. 

•  i  linn.  3810. 

•  I  Bro.  C.  C.  451. 
t  I  r.  A  C.  Exch.  301. 

•  i  l)«  G.  *  Sm.  e»3.    Vice-Chin- 
ecllor  Kntglit  Brace  ftl«o  Moms  lo  Iimto 

lit  ihflt  an   ftbrEdfiaieDt  wti   not 


>isa  a  riitht  to  «l)ri>tKe  the  work*  ot 
amrtlier.  On  the  other  hnml,  I  do  not 
irictin  to  Mjr  tlimt  thtrv  may  tiui  )«  nn 
■hriclKmciit  whirh  may  Iw  In  «r  (a\, 
which  may  bo  [irotei„-tpil ;  but.  to  tmy 
thatofiD  man  ha*  the  rittht  to  ahridge, 
ant)  sn  imtihsh  in  an  iibrid^l  fonii.  Uia 
work  i)f  anntlicr  witbuut  mnre.  ia  tiuin|f 
much  beyond  my  nothHi  <>(  what  the 
law  of  ihii  country  ia."  The  lanitiiatce 
following  in  Ihe  opintoQ  tttilicalvfi  iliat 


^ly   piratical.      But   hi*   riewt    tlie  qaeBiion  of  piracy  is  to  bo  tK>frr- 


krtttol  exprou«d  with  prertition.    "( 
am  not  aware."  be  aaiil,  "  tliat  unv  iiiah 


mined  by  tlie  cturactrr  oT  the  abridg- 
ment.    Tlio  work   cum[ilaioed  of   irat 
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the  jiublication  complained  of  an  at>rLclgment,  and  in  none  vu 
the  law  goTeriiiug  piracy  in  the  case  ol'  abridgments  fullj  cou* 
sidcrod  or  diAcuAsed.  ITeiice,  theHc  deuisinna  afTord  nu  dimt 
te»t  uf  the  question  now  under  eoiisideratioii,  and  have  do 
binding  force  as  precedents. 

The  cmiy  English  wine  wherein  the  deei«ion  turned  directly 
on  this  point  was  one  against  Newbery,  in  1774.  It  wis  il\m 
found  tlial  the  defendant  had  made  a  bona  fide  abridguKot 
of  Dr.  Eawkesworth'a  Voyages;  and  Lord  Chancellor  Apsit'j, 
after  consultation  with  Sir  William  Blackstmie,  held  that  "in 
abridgment,  where  the  underatandiug  is  employed  in  retrench' 
ing  nnnccessary  and  uninteresting  circumstances^  which  raliwr 
dc&din  the  narration,  is  not  an  act  of  plagiarism  npon  the 
original  work,  nor  against  any  pro|>erty  of  the  author  in  itbot 
an  allowable  and  meritorious  work."  The  injunction  vu. 
therefore,  refilled.' 

All  the  English  decisions  in  favor  of  the  doctrine  thata/>i>w 
fide  abridgment  of  a  protected  work  is  no  infringcmeat  of  tbc 
copyright  in  the  nriginal  have  now  l>een  cited.  It  will  beffcn 
lliat,  with  two  unimportant  exceptions,  they  all  l}elung  to  the 
last  century.  Age  does  not  necessarily  weaken  the  force  <rf*t> 
authority.  Fundamental  principles  remain  unchanged  hylinK, 
though  new  conditions  may  be  imposed  Ity  the  legislatatv.  n^'l 
precedents  may  Ik;  overruled  by  the  courts.  But  when,  in  tl* 
growth  of  jurisprudence,  are  developed  sound  principles  wholly 
antagcinistic  to  tl^se  on  which  earlier  decisions  rost,  eodt 
decisions  properly  lose  the  weight  of  authority.  'I'ritd  byUu* 
teat,  the  cases  just  cited  roust  be  considered  obsolete  as  far  u 
tliey  hear  on  the  (pieslion  now  under  consideration.  Whik 
they  have  not  been  formally  overruled,  the  doctrine  which  tU/ 


foraid  to  be  a  republication  of  Pickeat'i" 
CUrislmiiB  Oarril.  with  merely  iy»tor- 
able  Hlternlion*.  and  tlieivfore  not  a 
toni  fi'lr  AbridginuDt.  Dickens  v.  Lee, 
SJtir.  184. 

Ir  Uulterworth  v.  Robinaon,  5  Vea. 
709,  it  \in!>  lu'Iil  ilint  ilic  [ilniniifT  wan 
onlitk'd  10  an  iiijtinctinn  U\  ix'slniin  the 
imtiUculiuD  uf  An  Al^riilgiiH'ntnf  Chks- 
But  il  was  atli;^>(i  that  "tliii  work 
~VM  by  no  mcaiu  a  fiilr  abridgment; 


I 


that,  exujit  by  colorably  iMvinit  *>* 
Bumc  parts  of  ttw  cii»c».  »in:li  •* 
arjiuments  of  counsel.  It  «m  ■  >■•** 
c*)]*}"  lvr^l(fln  of  MTera)  of  iht  iff''* 
of  eases  in  the  courts  of  law.  and  sin"^' 
lliem  the  Trrm  llepurt*.  nf  which  pl»*'' 
tiff   U   proprietor."      Uinl   Chanc****' 
Loughboroii){h  said.  "  ll  afifiear*  t'*   ^*^ 
lUt  exireniL'l^  illiberal  puliJicatioD-' 
•  Lofft,  77d. 
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nction  c&nnot  bo  reconciled  with  thoftc  j»rincip1e»  wliicli  have 
repeatedly  {^ovenieU  llie  courts  in  determining  qiiestioiia  of 
piracy  in  more  recent  cases.* 

'  Amerioau  AQthorltdM. — It  is  iiot  surprising  that  a  doctrine 
tanquestioned  for  a  century  in  Knglaiid  should  have  found  a 
place  in  American  jurisprudence.  It  has  been  ap|>arently 
recognized,  in  part  at  least,  hy  Mr.  Justice  Stury.  in  dray  r. 
II.' and  Folsom  v.  Marsh  :^  hy  Mr.  Justice  Woodhury,  iu 
ebb  V.  Powers;*  and  by  Mr.  Justice  GlifriH'tl,  In  Lawii;uce  f. 
^ana.'^  It  has  )>een  applied  by  Mr.  JiiHtice  McLean,  in  Story's 
ulora  t',  Holcorobe.*  In  tho  four  cases  first  cited,  the 
rks  complained  of  were  not  abri<lgtnents.  Hence,  tlieno 
decisions  ai-e  not  liinding  as  pi-ccedents  on  this  question.  Xcv- 
jBrtheless  the  opinions  of  tlie  distinguished  jurists  wlio  pro- 
toouiieefl  them,  when  llieyare  the  result,  of  their  own  n^asouing, 
ire  eutiticd  to  careful  consideration.  But  in  the  ca^cs  roferred 
lo  tliey  seem  simply  to  have  repeated  the  views  found  in  the 
Eugltah  reports.  Moreover,  the  KngUsh  doctrine  was  accepted 
ith  a  qualification  which  amounts  to  its  practical  rejection. 
If  r.  Justice  Story  was  of  opinion  Ihat,  if  the  abridgment  will 
^prejudice  or  supersede  the  orijpnal  w(trk/' it  is  piratical ;'  and 
Ur.  Justice  Clifford  declared  that  an  abridgment  '*  which  is  of 

'  "  lUtNTHl  Occiitions  »fT»r<l  mnrp  uniirr  ili«  pn-terHv  of  •  review,  by 
ini|i(e  protection  to  co|>yni:lil  tlmn  tiivtiig  iti  >ubiii.\iK«  in  a  faipUve  form. 
Rknw  of  Kit  ctrlkr  d«ie.  and  Uicj  kUo  The  Mine  difflcult.r  m»y  iriw  in.  rcla- 
trial  th«  pririlrgc  of  titc  •til»seqii»nt  tinn  lo  An  iU>rid^ici)t  of  an  orlfritial 
Vrilrr  or  ninipiler  in  rvflpect  to  itie  use  work.  The  qUMlioD  Id  ancli  ■  caM 
Uiv   naUer  proleclt^l  hy  the  cit^iy-     mUfet   be  uoiii|Kiumlt^l  of  farioui  eon- 

■II liTa lions,  wltftlier  it  be  •  I'lim  ,Ai/e 
Hlirii))friH-nl,  or  nn\y  »n  invnaiiin  by  ttm 
omiwion  of  kohK!  unimportnnt  part*  ; 
whetlwr  it  will,  in  its  preipnt  fomi, 
prejudice  or  supenwde  t(>e  original 
work;  Mhetlier  it  will  be  adnpteil  to 
llie  Banif  cIbm  of  readen ;  and  many 
other  L-oiifidiTfltiona  of  the  saniv  sort, 
which  fnH>'  enter  a>  eletnenta  In  aacer. 
laininK  whei  her  there  baa  hei^n  a  piracy 


riglit  witliin  oarruwer  liniiis"    Clifltird, 
}.,  I.jaw n..ni,i;  v.  Dana,  y  Am   L.  T.  R. 

'  1  Story.  19. 
>  2  Id.  10«. 

•  2WcHMlb.  AM.&20. 

*  2  Am.  L.  T.  a  N.  B.  42&,  426. 
»  4  McUan,  306. 
f  "  In  •4WOtf  •.■a««f.  indeed,"  said  Mr. 

iliutice  Story.  "  it  may  be  a  very  nice 

qnetlion  wliat  amount*  to  a  pinicy  of  or  not.     Althoutrh  tlie  doctrine  ia  often 

work,  (ir  noL     Tltu*,if  lar)tiM>srnK--t«  laid  ilown  in  ibe  Utnks,  Ibal  an  abridif- 

%tt   madp    Iliprefrtint   in   a   n-view.   it  ntctil   i«  n«l  n   piracy  of  tiw   nritHnal 

■Ifht   bi>   a  question    whether    tboiie  copyrt|t)it,  yet  Uii»  pn>po«)linn  ma  it  be 

ItkU  were  dtsigned  t^uatiiU  for  the  rewivwl     with    many    qualiflcationa." 

fNirpaw  of  criticism,  or  were  ile-  Gray  r.  Rnaaell,  1  Story,  19.    See  alao 

to  tupenede  the  original  work,  2  Eq.  Jur.  %  089. 
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tliecliaractcr  toMiperetede  tlie  original "  is  "an  infringemcntof 
tliH  franchise  sectired  by  the  copyright.'*  *  Tliia  proviso  iieaHy, 
if  not  quite,  aniiuls  tlie  <3octrine  to  which  it  i»  applied.  Fw. 
excepting  perhaps  in  rare  ca«cs,  the  cfTect  of  t))e  alm<l)fnifnt 
must  be  tu  pi¥judice  or  to  suficrsede  the  original,  to  a  material 
extent. 

The  complaint  in  Story's  Executors  v.  Holcombe  via  Ait 
thecopyriRht  in  Story's  Commentaries  on  Equity  Jupisprudence 
had  heen  ihfriiiged  hy  Ihu  puhlication  of  an  Introduction  to 
E([uity  Jul  isprudenco,  ]jreparcd  by  the  defeudaut.  The  defence 
was  set  up  tlmt  the  latter  was  a  l^ona  Jide  abridgment  of  tl* 
former.     The  Master  reported  tJiat  Story's  work  had  l)een  fair\;f 


poteil,"  sail)  Mr.  Juntioe  CJittgnl.  "  tlitit 
the  Mme  rul«  of  decision  sliouM  Xnt 
Applied  to  a  copjrif{lit  k«  lo  a  pHtcni 
for  a  inacliine,  und  eanBequently  that 
an  nbriilic'ii^'^C  ^f  "i^  nri^iiml  work, 
iCBde  nnd  cuiidvtisetl  by  KiiolJ)«r  pcr- 
■nn  nitlioiit  the  L-onBcnt  of  the  uuthur 
of  the  origirtjil  work,  implit  lo  lie  re- 
garded M  sn  ItifrinKeiDcni ;  but  the 
limifua^e  nf  tlii'  re<*)><-i^tive  ai^tn  of  C-n«- 
gn-m.  mukiriK  pmvl»ioii  for  the  protet;- 
tion  t>t  ■ucli  riglita.  ie  different ;  and  Hie 
oppoiite  doctrine  liaa  teen  too  long 
MtftbliKhed  to  be  coniidered  ■!  tlie 
pruevnt  time  a«  open  to  t^ontroveray. 
Story  >■-  Holcombe.  4  Mcl.eaji.  Q(h). 
Wlifttever  mi|(ht  W  thouglit  if  llie 
question  wa?i  sn  ij[>eii  tntv.  It  i*  too  late 
to  Hifitate  it  at  Ok  prvBviit  lime,  as  ttie 
rule  ia  settled  thni  the  publication  of 
an  unauthorised  but  hvnti  jiite  abridp* 
ni«nt  or  dlg«at  of  a  published  titerary 
copyright,  in  a  certain  etaaa  of  cases  at 
least,  is  no  infrinRt-nioitt  on  the  oritti' 
ral.  I'liiMips  on  l^upyri)t:ht,  1T1 ;  New- 
bery's  Oa«c,  I.ufll,  776;  l>iid>1«y  ». 
Kintiertley,  Amb.  40i;  WhiitinghAm 
V.  Wuoler,  '2  Swans.  428;  Gyles  w.  Wil- 
cox. 2  A  tk.  141. 

"  Stnotif;  doubts  are  exprt>«sed  by  Mr. 
Curtis,  whellier  the  delinilioii  of  an 
allowabU;  abridgment,  n*  given  in  the 
aariier  cases,  can  be  sustained,  except 
as  applied  to  sucb  works  as  hUtuHes. 
or  works  L-ompose^l  of  tramb(tiuii»,  and 
others  of  like  kind;  but  it  was  d«t:ided 


in  tliis  court,  in  the  taise  uf  FolsncTk  '' 
MaTsh.  2  Siory.  lOa,  that  an  abs^Jr 
DHsrt  in  whicli  there  is  a  subvuw^^o* 
CO  II  do  mat  ion   of  the  materials   of       ^^ 
original  work,  and  which  ftqiurwi   **' 
tellei;tua1  khor  and  judgment  to  tc*  s^' 
the   same,  does   nut  ojnsliiule  ar^    ^ 
fringe  Ml  en  t  uf  Ute  cupyri^clit  of  the  ^csnp 
inal  author;  and  tlie  court,   as      "Wfi* 
umstituted,  ia  inclined  tti  adopt       f)*^ 
rule  in  caseH  where  it  aUa  app«ir«      4lial 
Hie  ahriil^tnent  waa  made  fiona  Jit^F^  ai 
■uch,  and  that  it  is  not  of  a  elrni^^  i'"* 
lo  stiperwde  the   copjTighted   put  :^»Ucs- 
tion.     Unless  it  be  denied  that  a  ^  *V^ 
copyriitlit  securi^  to  the  author      ""  it"* 
sole  right  and  liberty  of   printin|i^~  .  n»- 
printin|{,  publishinit.  and  ^emlin^f     ll" 
lHK>k  '  copyriglileil,   it  cnnnol  i'V         '>^'° 
that   an  abridgment   or  diirest  n(         ■■T 
kind  of  tike  couienis  of  the  eopyric  Sttdl 
piiblk-ation.  whidi  is  of  a  charact^^' '  ^ 
supersede  the  original  work,  is  n(»S  ** 
in  frill  geuieiit  uf  tin?  fnuivbise  aee  MX^ 
by  lilt-  t^pyright.     What  mnstituK^  ' 
fair  and  ^oi«'»  fidr  ahridgmcnl  in        ^ 
sense  of  lhe_  law  is.  or  may  be  »  K*!** 
paniciilar   cirLumitances,    ooe  of       ■'^ 
in(»l  dilTliMilt  qiiMtioiM  whirh  t«n      ^^ 
arise  Inr  jtt'lii-ial  considcralion;  bsv'  ^ 
is  welt  settled  that  a  mere  lelectivV  "' 
different  arTangement  of  paru  of     "'• 
original  Work  into  a  smaller  oioV*" 
will  not  be  held  to  be  such  an  aba^***' 
ment."      Lawrence    r.  l>aiia,  2 
L.  T.  R.  9.  a.  4ifi. 
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abridged,  and  hence  that  there  was  no  infringement.     Against 
this  conclusion,  the  court  found  that  tlie  first  third  of  the  de- 
feiiflant'ft  book,  incUiding  one  Imndred  pages,  wa8  not  a  fair 
abridgment,  and  granted  an  iujinictiun  against  tiiat  part.    The 
reftt  was  regarded  as  an  abridgment,  and  its  publication  waa 
not   enjoined.^    In   considering  the  principles  which  govern 
piracy  in  the  case  of  abridgmenta,  Mr.  Justice  McLean  said: 
**  This  controversy  has  caused  nic  great  anxiety  and  embarrass- 
ment    On  the  subject  of  copyright,  there  ie  a  painful  uncertainty 
in   the  autlionties;  and,  inilei^d,  there  is  an  inconsistency  in 
eoroe  of  them.     That  the  complainants  are  entitled  to  the  copy- 
riglit  which  they  assert  in  their  bill  is  not  controverted  by  the 
<lcfendants.     The  decision  must  turn  on  the  question  of  abridg- 
ment.    If  this  were  an  open  question,  I  should  Teel  little  difH- 
<:uUy  in  determining  it.     An  abridgment  should  contain  an 
epitome  of  the  work  abridged,  —  the  principles,  in  a  condensed 
form,  of  the  original  book.     Now,  it  would  be  difiicult  to  main- 
tain  that  such  a  work  did  not  affect  the  sale  of  tlie  l>ook 
abridged.    The  argument  that  the  abridgment  is  suited  to  a 
dlAerent  class  of  readers,  by  iti*  cheapness,  and  will  be  pur- 
chased on  that  account  by  {icrsons  unable  and  unwilling  to 
purchase  the  work  at  large,  is  not  satisfactory.     This,  to  some 
extent,  may  l»e  true;  but  are  there  not  many  who  are  able  to 
i>tiy  the  original  work,  that  will  be  satisfied  with  the  abridg- 
'nent  2      What  law  library  does  not  contain  abridgments  and 
di^8t8.  from  Viners  and  Comyns  down  to  the  latest  publica- 
tions ?     The  multiplication  of  law  reports  and  elementary  trea- 
liflCS  crealea  a  demand  for  abridgments  and  digests;  and  these 
l*eiiig  obtained,  if  they  do  not  generally,  they  do  frequently, 
t^revent  the  purchase  of  the  works  at  large.     The  reasoning  on 
^ivliich  the  right  to  abridge  is  founded,  therefore,  seenis  to  me 
o  be  false  in  fact.     It  docs,  to  some  extent  in  all  cases,  and 
*^ot   unfrequcntly  to  a  groat  extent,  impair  the  righls  of  the 
«^utbur,  — a  right  secured  by  law- 

1  **  Tile  same  rule  of  decision  should  Ijc  applied  to  a  copyright 
^a  to  a  patent  for  a  machine.  The  construction  of  any  other 
■«-uachine   which  acts  upon   the  same  principle,    however  its 

1  4  McLean,  306, 
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structure  may  be  varied,  is  an  infringeiuent  on  tlic  patent. 
The  Hocond  machine  may  bo  recommended  by  its  Bimplicitr 
and  cheapness  ;  »lill,  if  it  act  upon  the  same  principle  of  tlie 
one  first  patented,  the  patent  is  violated.  Now.  an  alii-id^moiit,^ 
if  fairly  made,  contains  the  principle  of  the  original  work ;  bdiI 
this  cuiifitituteii  iU  value.  Why,  then,  in  reason  and  justice, 
should  not  the  same  principle  be  applied  in  a  case  of  copyri^ 
as  in  that  of  a  patented  macliine?  With  the  assent  of 
patentee,  a  macliiue  acting  nptin  the  same  principle,  but  oflefl' 
exftensive  structure  than  the  one  patented,  may  be  built ;  and 
aoa  book  may  be  abridged  by  the  author,  or  with  his  coiiBeot, 
should  a  cheaper  work  be  wanted  by  the  public.  This,  in  inr 
judgment,  is  llie  gruund  un  which  the  rights  of  the  author 
should  be  considered.  B 

'*  But  a  contrary  doctrine  has  long  been  establiahed  ia  Enf^^ 
land,  under  the  statute  of  Anne,  which,  in  tliis  respect,  is  simi- 
lar to  our  own  st^itute  ;  and  in  this  country  the  same  doctrine 
has  prevailed.  I  am  tlierefore  hound  by  precedent;  audi 
yield  to  it  iu  this  instance  more  as  a  principle  of  law  than* 
rule  of  reason  or  justice."  ^ 

The  only  American  case,  then,  which  directly  8up[»or^ 
doctrine  that  u  honajide  abridgment  of  a  copyright  book  w  no 
piratical  is  Story^B  Executors  v.  Huleombe.    The  aulhorilvt 
this  will  readily  be  set  aside,  when  it  is  remembered  that 
decision  wuK  rendered  under  {)r(>test,  so  to  s|)eak,  was  conlr 
to  the  uj>inion  of  the  Judge  who  pronounced  it,  and  was  btkfl 
on  nu  other  ground  than  that  of  supposed  precedents,  vl 
have  been  shown  tu  have  had  no  force. 


The  Doctrine  Maintained  that  an   Unauthorized 

MENT  IS   TmATICAL. 


cited  1^ 


Tl»e  above  review  of  all  tlie  decisions  that  can  1« 
support  of  the  prevailing  doctrine  concerning  ahridgnienlA.  aii^ 
the  aiwcncc  of  esi>re8s  authorities  on  the  other  side,  show  thai 
the  question  whether  tlie  copyright  in  a  work  ia  violated  by 
an  unauthorized  abridgment  of   the  original  must  be  dctcr- 


1  4  McLmo.  806. 


ABEIDGKENTS,  TRANSLATIONS,    AND   DRAMATIZATIONS.      441 

mued  by  the  apptication  or  tbose  general  pr'mciplca  wltich  aro 
iinir»rtii1y  recopnizcd  as  governing  the  subject  of  piracy. 

'Jlio  word  abridgment  baa  been  loosely  applied  to  publi- 
cationa  widely  different  in  character.  We  may  here  dismisa 
from  consideration  tliosc  so-called  abridgmenU  which  are  made 
by  merely  colorahly  Bhiirteiiing  the  originala,  or  by  ainiply 
selecting  some  parts  and  omitting  others.  8iich  productions 
aro  coaipilatioiie  or  servile  imitatiuim,  and,  when  copyrighted 
originala  are  used  without  authority,  arc  conceded  to  l»c  pirati- 
calf  even  by  those  who  maintain  that  a  bonajide  ahridgiiieut^ia 
not  an  inyasion  of  cupyright.  Su,  also,  a  biographiuol  sketch 
of  a  page  or  so,  written  from  an  elaborate  biography  in  one  or 
mure  volumes,  will  duubtlees  not  be  considered  an  abridgment 
of  tbc  larger  work. 

Wliat  will  be  here  regarded  as  a  genuine  abridgment  is  a 
production  in  which  the  substance  of  the  whole,  or  of  a  mate- 
rial part,  of  a  work  is  condensed  into  a  much  smaller  compass, 
and  is  given  in  language  sulistantially  different  from  that  of 
tlie  original.'     That  labor,  skill,  and  judgment  may  t>e  required 


*  "  Wh«t  cotwtimiw  R  fulr  Rnd  f-oiia 
fid*  ftbrldfrmcnt.  In  the  *t-n««  of  the 
liw,  U  ont  of  the  most  diffiL'ult  fiointB, 
uodtr  t>«rtiL'ul&r  eireuiuAiuiK-vti,  which 
isD  well  Ariac  for  jmlk-int  iliBCUMt'Hi. 
It  i*  vXwkT  tliat  n  nicri'  »el»ction.  or 
Aflerent  amui^tnetit.  of  pmrt*  of  tite 
orifinal  work,  to  u  to  brinn  the  work 
into  K  imAtler  comfHUi.  will  not  b«  lirlH 
10  be  such  nn  abridKment.  There 
must  l>ert>«l,«ub*lntitial  timiU-nMlinnor 
Umt  mKtvriHl*.  lux)  iiilcllectual  labor  W- 
now0d  tlicreon  :  nml  nut  mcrcl.v  the 
fildte  ■*•  of  the  aciwon ;  or  extracM 
of  die  wMniiitl  pArm.  comthoiiitp  the 
chief  Tiltie  of  ilic  oHgiDal  work." 
Siofy.  J.,  Foteom  ».  M«rsh,  2  Story, 
107. 

**  A  iMir  abrfdfftiwnt  of  any  book  li 
eooeidervd  %  new  work,  u  to  wriie  it 
requtrr*  labor  and  esercW  of  ju'lff- 
tnetit.  Il  la  only  new  in  the  »on»p  llmt 
dip  Tu-w  of  t)ip  RUthnr  ia  givpn  in  a 
comlt'iiaeil  fnnn.  Such  a  wurk  muBt 
Dot  oaly  contain  lite  aminirenu'nt  nX 
the  book  abridtn-'tl,  but  the  tdviit  inuat 
be  taken  from  lu  pagea. 


"  It  muat  be  In  good  faith  an  abrtdji- 
mont,  and  not  a  ireaiiac  Interlarded 
wiih  citations.  To  copy  certain  paa- 
M)^a  from  e  book,  omitting  othera,  ta 
In  no  jtiat  aenao  nti  aljrid)Etnenl  of  it. 
It  make*  the  work  »horli>r.  but  it  doe* 
not  abrid|R  it.  The  judtnnent  ia  not 
exercited  in  condeniin^  the  riewt  of 
the  author.  Ilia  lanpiiaire  i>  copied, 
not  condensed;  and  the  views  of  the 
wriler,  in  thia  mode,  can  be  but  par- 
(iaUy  ftiirvn.  To  abrid)fi'  ia  to  prenerve 
(he  auttataiioc.  the  eMvncv,  of  the  work, 
in  lan|{uii(re  aniiei)  to  auch  a  par|Miae. 
(jonld's  At>rii)frnieni  of  Aliaon'a  Ilia- 
lory  of  Europi*  giveii  all  itte  inalortal 
(acta  f>f  tlie  orijcinal  work,  covering 
ibe  whole  line  of  ih^  narrative;  and 
thia.  in  a  legal  aense,  may  be  called  aii 
abridgment.  .  ,  . 

"All  the  auil)orit[«a  afrree  that  to 
abridge  require*  the  exen-ii>e  of  the 
mind,  and  thai  it  is  not  cnpyinic.  To 
compile  ta  tocnpr  frfvni  various  atitiiora 
into  one  work.  ■  In  thit,  the  judittnent 
may  be  aaJd  to  be  exercised  to  eonit 
extent  in  aelecting  and  cotubjuiog  the 
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to  produce  t1it8  rcKtilt;  that  Rucb  an  abridgment  may  l>e  anew 
work  iti  outward  form,  of  great  inut'tt,  and  highly  useful  hj 
proscittiiig  the  essence  of  the  orifrinal  in  a  less  expeueive,  more 
conreiiiont,  and  perhaps  better  shape,  Ir  wholly  truo.  On  tliese 
groiindM  was  founded  the  doctrine  that  the  rights  of  no  aulliur 
are  not  iiiroded  by  an  uiiUcc*n»od  abridgment  of  his  liternT^ 
production;  and  they  are  the  only  ones  to  be  foimd  in  Uia 
reiKirted  opinions  to  snpport  that  theory.*  The  qualities  abov« 
mentioii(>d  .ire  ample  to  sustain  copyright  in  the  abridgmeut  ul 
an  unprotected  work,  or  of  a  copyrighted  work  abridged  witi 
the  consent  of  the  author.     But  they  confer  uo  right  on  an; 


a 

1 


exirscu.      Soch  a  work  entillea  the 

compnpr,  tiiidpr  tlio  nhLlutc,  to  n  riffht 
of  profHTiy.  This  riglil  niRy  he  ann- 
purvd  to  ih»t  of  H  patentee,  who,  Uy 
a  Livtnbmiiiion  of  kit<jwn  iiicchanicul 
Rtrudun-i.  hu  pruduocd  a.  nt>w  ro- 
■ult. 

"  BetwAvn  •  cmnpilnlion  nnil  iui 
Aliridgiticiit  Ihvrv  is  a  {.-1enr  ilisliiR'- 
tion;  nn'l  yet  it  doe*  noi  leem  to  liave 
lii'cn  dmwn  in  any  optriian  c-iti-d.  A 
com))ilatiiin  L-oiisista  of  selef^led  ox- 
trsL-lfl  friiiii  iliflervnt  autlinn ;  an 
altri(l|{ntcnt  i»  a  citiuU*nwiliiin  of  tin* 
view*  of  til*  RuDi'ir.  The  fonuor  cJin- 
not  l>o  exlpndvd  »o  as  to  convey  the 
Rame  Itnowled)^  as  tiie  origmal  work  ; 
tiie  Lail?r  t-nnuln*  an  epitome  of  ilio 
wiirk  abridged,  and  Conat-qucrttly  ana- 
veyBauliBiiintmlly  th(>  uniekaiiwlL-dtjo. 
'riie  runiK-r  {.-Mimol  ailopl  die  nrrange- 
Tnvnt  uf  tliv  works  vitaxS ;  tliv  lativr 
must  adopt  the  arningement  of  tlic 
work  abridged.  Tlie  former  infrinitei 
tlie  copyrixlit.  it  niatt&r  tranncrilwd 
whfrn  pubilslit'd  slinli  impair  tlie  vahie 
at  the  nri|[inal  liook ;  a  fair  abridg- 
tiient,  Uiniixb  it  may  injure  ibi.'  nrig- 
Inal.  ia  lawful  |1UII  i-  Walker)  I  Hro. 
C.  C.  451 :  (Jylea  f.  Wilcox.  2  Atk. 
141."  McLi.-an,  J.,  Story'n  Ksecuton 
r.   HolcnnitH>,  4  Mi-Li-an.'!lll-:il4. 

*  Tlipau  (n"0"nd»  are  imwl  fully 
ftiven  in  the  L-nae  nttninat  Ni?wbery,  re- 
ported by  LoHl.  776  l^ml  Chancellor 
Apslvy  "  wiu  uT  opinion  that  tliia 
abridipiient  of  tbe  work  waa  not  any 


and  prap^H 
whole  mart^^ 


violation  of  the  author'*  prapfi^ 
whereon  to  ground  an  Inji 
That,  to  coniilitute  a  true 
abrid|tment  of  a  work,  the 
be  prMerved  In  ita  miM ;  and  ibea 
the  act  of  abridftment  Ei  an  act  of  bo- 
demtanding,  employed  in  carrying  a 
lar^o  work  into  a  amaller  coaifaua.  aitd 
renderijiy  it  lesR  i'«[ieniiive  and  more 
convenient  both  to  the  lime  am)  nue  of 
llie  reader,  which  made  an  abrid^ 
nu-nt  in  the  nature  at  a  new  and  roeri- 
tori  mis  work. 

"  That  this  had  been  done  by  Mr. 
Nvwiiery.  whose  edition  niiglit  be  read 
in  tlie  fourlh  part  of  the  time.  bikI  all 
tbe  lubttance  preserved,  and  convened 
in  iHrnruage  a»  (tood  or  li«ller  than  la 
the  original,  and  lit  a  more  agrvaable 
and  useful  manner.  That  be  had  con- 
sulted Mr.  .Tuslice  Dlarltstone.  wttose 
kiiowh-dgv  and  skill  in  his  pn>fes«ii>Q 
wa«  univcrsidty  kn^twn.  and  who  as  aa 
author  bimaelf  had  done  honor  to  bis 
country.  That  they  had  spent  some 
hours  togettier,  and  were  agreed  that 
an  abridgment,  wliere  the  understand- 
ing in  emptoypd  in  retrenching  uii- 
ne^.-esmiry  and  unintereating  cirntm- 
stances,  which  rather  deaden  the  nam- 
tion,  ia  not  an  act  of  pUgiarisni  npno 
the  original  work,  nor  ngainrt  aiiy 
prnpiTty  nf  the  aiitlitir  in  it.  hut  an 
allowable  and  muriturioos  work.  And 
CliHt  this  abridgment  of  Mr  Newbery 
(alls  witliio  these  renions  and  d| 
tlom." 
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Ftu  alii-id^  without  autliority  a  work  protected  by  copyright. 
L  person  is  entitled  to  republish  any  literary  production 
cli  does  not  belong  to  bim,  simply  hccause  he  may  change 
J  labor  and  skill  into  a  iwtter.  more  useful,  or  Ichh  expen- 
t  form,  there  is  obviously  little  protection  for  literary  proi>- 
r.  To  defend  piracy  by  such  reasoning  is  the  Rarae  in 
iciple  a«  to  justify  the  unlicensed  tnkiiijr  of  material  poswcs- 
18  on  the  RoIe  ground  of  their  converBion  into  useful  prod- 
I.  The  rights  of  pro[)erty  cannot  justly  be  nnderuiiued  Uy 
h  fictions.  A  dramatization  of  a  novel,  or  an  arrangement 
the  piano  of  an  opera,  \»  a  reproduction  of  an  existing 
'k  in  a  new  and  useful  form ;  but  it  has  been  properly  held 
t  no  one  without  authority  may  dramatize  for  publication  a 
yrightrd  novel,'  or  arrange  for  the  piano  an  o|)era  pro- 
tcd  by  copynght.'  The  principle  is  the  same  in  the  case  of 
abridgment.  The  maker  must  show  a  clear  title  to  that 
Ich  he  has  taken,  —  a  title  derived  from  the  owner  of  the 
^inal.  Tlie  failure  to  recognize  the  vital  distinction  between 
abridgment  of  a  work  which  is  and  of  one  which  is  not 
ktected  by  copyright  doubtless  led  to  the  adoption  of  the 
oneinis  doctrine  which  haii  been  criticised. 
Hte  qucation  wliether  a  protected  work  is  infringed  by  the 
tlicfltion  of  an  unauthorized  abridgment  is  one  easily  deler- 
aed.  We  have  but  to  ascertain  wliether  the  person  charged 
h  wrong  has  availed  himselt  of  the  labor  and  learning  of 
>ther  to  a  material  extent,  and  to  the  injury  of  the  author 
jtled  to  protectimi.  That  the  maker  of  an  abridgment  doca 
I  must  bo  evident  to  most  minds.  The  very  plan  of  an 
tdgment  and  the  purpose  of  its  author  require  that  it  shall 
l>ody  what  is  most  valuable  tn  the  work  abridged.  Between 
abridged  and  the  unabridged,  the  ditfereiice  is  alone  in 
cn  ond  size ;  the  substance  remains  the  same.  A  produc- 
1  which  is  the  creation  of  rare  genius,  the  fruit  of  groat 
riling,  or  of  years  of  toil,  may  be  condensed,  in  a  compara- 
bly short  lime  and  with  compuratlvely  little  labor,  by  a  liter- 
workman  of  ordinary  skill.     But  that  which  is  the  essence 


Tliulej   r.  Lmjt,  1  II«tn.  k  M.  747.    S«e  rIm  Reida  v.  Lncy,  1  Jolins. 

»  SeeuMto,  pp. -IIO,  411. 
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of  the  abridgment,  and  constitntes  its  chief  value,  is  duo  i 
geiiiiin,  learning;,  or  induRlry  of  tlie  orifi^nal  anthnr. 
would  bo  ail  abridgment  of  Bancroft's  Uiatory  of  Uie  United 
States,  bnt  a  reproduction  of  the  substantial  fruits  of  forty 
years'  patient  toil,  and  of  the  gi^at  learnin(r  of  that  liistorini! 
What  would  lie  an  abrldgmeut  of  tlie  Antericaii  Cyclopndit, 
but  an  appropriation  of  the  wcaltli  of  infonuatinn  tltcre  pt- 
ncred  at  a  cost  of  half  a  railliou  dollars  for  literar)-  labor 
alone?  It  would  seem  to  Imj  needless,  even  thus  bricfir.  lo 
indicate  that  he  who  abridges  a  work  takes  tlie  substanliil  i 
results  contained  in  the  original.  ^| 

It   inuat  be  not  Irsb  apparent  that  the  publication  of  (lie  ^ 
abridgment  will  tend  to  supcrucde  tlie  unabridged,  to  leKMD  tt*^ 
sale,  and  thei'ebj  to  injure  its  owner.     Doubtless  niauy  l>»jei«^| 
of  the  abridged  would  not  have  bought  the  unabridged;  Iwt 
on  the  other  hand,  not  a  few  will  al)stain  from  buying  ibc 
larger  work,  simply  because  the  smaller  one  is  to  lie  bad. 
But  it  is  not  necessary  to  show  that  the  sale  of  the  original  ii 
prejudiced  by  the  publication  of  the  condenst^d  edition.    The 
rights  of  the  author  extend  to  the  whole  and  all  the  partnof « 
literary  composition,  and  to  all  the  forius  in  which  (he  vl^i 
or  a  material  part  may  Ihs  published.     It  is  for  biro  to  wjl 
whether  an   abridgment  slnill  lie   published :  to  him  liclonft 
whatever  profit  or  credit  way  attend  such  publication.   Wlielhcf 
he  has  or  has  not  iHsned  au  abridgment,  he  may  be  injured  I^SjB 
the  publication  of  au  unauthorized  one.     In  one  case,  tbe  if^B 
jury  is  actual ;  in  the  other,  )>otcntial.     Moreover,  the  repui*" 
tion  of  the  original  author  may  tie  hurt  by  the  publication  <^ 
an  unauthorized  abridgment  which  fulLs  to  reproduce  tlieuri^^* 
iial  with  accuracy  and  fidelity ;  and.  in  some  cases,  by  at*-' 
uondensaliou  of  the  original,  however  faithfully  and  skilful^* 
done. 

Tlie  conclusion  of  fact,  then,  to  which  we  are  hmoght 
that  a  genuine  abridgment  embodies  the  substantial  reool^' 
contained  in  the  work  abridged  ;  and,  if  unauthorized,  is  dam^ 
aging  to  the  author  of  the  original.  The  question  of  piracy  i  * 
determined  by  the  application  of  the  established  principle  tbi  ^ 
no  one  without  authority  shall  take  a  material  part  of  another* 
work,  to  the  injury  of  the  iiersou  entitled  to  protection.     Ui» 
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■etUed  that  piracy  may  be  commilted  by  taking  a  few  pages 
from  a  copyri>;litcd  book ;  to  bold  tliot  the  Bubstancc  of  the 
whole  may  be  lawfully  appropriated,  if  published  in  the  form 
of  an  abridgment,  ix  as  aliHiird  a^  it  \a  inconsistent  and  unjust. 
An  unauUtorizcd  abridgment  of  a  work  entitled  to  jiroteclioa 
ttost,  therefore,  be  regarded  as  piratical.^ 

TBANeLATlOKS. 

Statutory  Provision  for  Roserving  Risbt  of  Translation  EUid 
SramatLmation.  —  Section  41*62  of  the  Revised  Statutes  of  the 
tTnitcd  Slates  provides  tliat  *'  authors  may  reserve  the  right  to 
Iramatize  or  translate  their  own  works."  The  manner  of  do- 
|iig  this  is  not  prescribed  or  indicated.  A  notice  to  tliat  effect, 
printed  on  the  title-iutgc  or  that  following,  would  doubtless  be 
enough.  When  the  right  of  translation  has  thus  been  reserved 
by  the  author.  It  will  he  a  clear  violation  of  the  statute  for  any 
person  without  authority  to  translate  the  book  ;  and,  when  the 
right  of  dramatization  is  reserved,  it  is  equally  clear  that  all 


^  tt  hu  li^^n  shown  that  JiutlcM 
Biory  «inl  riiffiiril  rvK^rilrJ  «n  unau- 
tiiarizetl  abritlK'tifnl  as  piralJcal,  when 
Its  vtlwl  it  to  'UniHife  tite  author  uf  the 
ftrigiruU:  anil  that  the  views  pxjtreMc^l 
by  Mr.  Juatioe  McL«an  in  Story'a  Bx- 
•CDtori  r.  Uolcotnbe  are  Id  •ntlre  accord 
with  tlie  coodtulon  rmcbed  In  ilic  i»xl. 

Mr.  Ctiaocellnr  Kent,  crtliciaing 
Ibe  dovlrine  rvcoynuvd  tAtirr  In  Dud*. 
hy  V.  Kinnvmk-y,  aaiil :  "  'I'hit  lalltu- 
dinar}>  ri^ht  of  ahriilifmrnl  is  liable  to 
abuw  and  lo  trench  upon  tlie  copjrright 
of  the  autlior."  ii  l.'um.  118:^,  nuie  r. 
Afiar  quMtiontng  ibflstiumln^M  of  the 
vlvwa  Mprttaul  by  LniJ  Hardwivke 
!■  O/Im  v.  Wilcox.  Lrfirt]  CamjUiell 
Hji :  "  I  confesa  1  do  not  undcnuind 
irUf  «Ji  abrldttnienl  lendmft  t»  Injure 
tlte  rrputaliun  aod  ti>  IvMcn  ihtt  pniHts 
of  Ihr  author  >huulil  nul  be  4it  iiira- 
•ion  of  111*  pniiwrtr,"  ti  Um  n(  Ihc 
Chanrpllort  |I0  vols,  London,  6th  H.). 
AM.  2U3.  ante  «. 

In  Tin»lt'j  v.  Lacy,  Vlce-Chnnccl- 
lof  Wotx),  aficnrard  I*rd  Hatherloy, 
Hid:  "  Ttw  autboriti««  hy  which  fair 


abrldgmenla  hare  been  aanctianiHl 
have  no  aptilicatiuo.  Tlic  «>un  has 
gnnf  fBrviiitugh  in  titat  ilirc-ti'iii;  and 
it  ii  JitHcult  to  acquiesce  in  the  renaon 
son>etin)M  fn^d.  that  the  compiler  of 
an  abridgmeDt  la  a  l>eoefactor  lo  man- 
kind hy  aoaiatinK  in  the  diffiuioD  of 
knnfflod){e."     1  Hem.  A  M.  764. 

"  In  Ihv  1*nile>I  State*  and  in  Kng- 
land,  any  duim  may  make  an  abriiJg. 
mint  of  the  work  of  another;  that  », 
any  man  hai  a  rlpht  to  cot  the  can  of 
Diy  oim.  provided  h«  leavt-a  the  aialka 
unvut;  lu  drink  my  wlof,  pnirided  lie 
leaves  nte  the  eaaka."  Lieber,  'i  I'ulit- 
ical  Kihic*  (Woolaey'a  ml.,  PhiU., 
1876).   122. 

Uniacceasftal  allempta  hare  been 
maiie  in  extend  the  current  fiiMaL-iona 
Ihciiry  cunceniinit  abriilftntenl*  to  a  ili- 
niinutive  pholojn^ph  tif  a  painting,  and 
to  reprint*  rcdiiced  in  titt  of  mapa 
and  illtutnilona.  Gatnhart  v.  Ball,  14 
C  B.  n.  B.  809 ;  Bradbury  r.  Uolten, 
Law  Rep.  H  Kxch.  I ;  Fanner  t>.  Ca|. 
vert  l.iiliofiraphint;;,  Kngravfng,  &Ma^ 
PuUuhing  Co.,  &  Am.  L.  T.  R.  168. 
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unaiitliorizcd  perHoiis  are  barred  from  dramatizing;  Uie  work, 
citlier  for  publication  in  print  or  for  representation  on  the 
stage.  But  liecause  tl>e  fltatnte  gives  to  every  author  tlie  priTJ- 
lege  of  reBerriiig  the  right  to  dramatise  and  to  translate  tiii 
work,  it  does  not  follow  that  such  right  docs  not  exist  in  the 
absence  of  express  roscrvation.  If  the  right  is  in  liarram 
with  the  general  purpose  of  Die  statute,  and  is  properly  villiin 
tlic  grant  made  by  Congress,  it  cannot  be  destroyed  with- 
out language  whicli  is  express  or  whose  meaning  is  clcarlj 
implied  to  tliat  efiect.  The  proviaion  in  question  simply  directs 
how  the  right  of  trauHlstion  and  dramatization  may  lie  put 
beyond  doubt  and  dif<putc.  It  ncitlicr  creates  nor  dc^troyt 
that  right.  The  existence  and  limitations  of  the  right  are  to 
be  determined  by  a  judicial  construction  of  the  entire  slatate 
in  accordance  with  cstablislied  principles. 

Xor  are  the  author's  rights  in  his  work,  in  the  absence  of  ii 
express  reservation,  affected  by  tlie  question  whether  lie  huor 
lias  uot  himself  dramatized  or  translated  it.  If  lie  has  made 
a  dramatization  or  translation,  and  secured  a  copyright  for  it. 
thia  copyright  will  protect  the  production  for  which  it  wu 
granted  ;  but  it  cannot  prevent  any  person  from  making  sliko 
use  of  the  original.  Whether  the  unlicensed  translation  or 
dramatisation  of  the  original  is  piratical  must  bo  detenaiiKd 
by  the  nature  and  extent  of  the  property  in  the  original. 

UnUoflosed  Tramlation  in  Abience  of  ReserraUoa. — TltO 
inquiry  now  arises,  whetlioi\  in  the  absence  of  any  siiecial  i** 
crvation,  the  unauthorized  ti-anslatiim  of  a  book  is  a  violatiiM 
of  the  copyi-ight  in  it.  This  question  has  l)ccn  adjudicated  in 
but  the  one  case  of  .^towe  v.  Thomas.  It  was  raised,  but  m* 
decided,  more  than  a  century  and  a  half  ago,  in  Burnett  flH 
Chetwood.  In  several  other  cases  may  I>q  found  dicta  ou  IM 
general  subject  of  piracy  in  the  case  of  translations.  Let  o* 
ace  what  light  is  thrown  on  the  subject  by  the  dccisioDs.         ^ 

Bnelisli  AuthoriUds.  —  The  first  case  relating  to  trannlation* 
arose  in  1720,  when  Lurd-Chanccllor  Macclesfield  granted  *" 
injunction  against  on  English  translation  of  Thomas  Biirntfl^  ^ 
ArchiE(floi/iii  PhUoMphica^  —  a  work  which  had  been  publi«l>^ 
in  Latin,  and  copyrigliled  by  the  author.   The  unauthorized  pn  "^ 
lication  of  tlie  book  in  KuglisU  was  enjoined,  on  the  ground  tU 


ABRIDGMENTS,   TRANSL.\TI0N3,    AND    DRAMATIZATIONS.      447 

St  "contained  Btrangc  notions,  iutcnded  Iiy  the  antlior  to  be 
eoncealed  from  the  vulgar,  in  the  Latin  I^-ingiiagc;  in  which 
ftnguagc  it  could  not  do  much  harm."  The  decision,  thcrerore, 
did  nut  turn  on  the  question  or  the  general  rights  of  the  trans- 
fttor ;  buttlie  Lord  Chancellor  remarked  ohiter,  that "-  a  Iransla- 
ion  might  not  l>e  the  H&me  with  the  reprinting  Ihe  original,  oit 
count  that  the  trunslatnr  has  hcstuwcd  his  care  and  pains 
■pon  It,  and  so  not  within  the  prohibition  of  the  ocf  * 

In  Wyatt  v.  Barnard,  decided  in  IHU,  it  appeared  that  the 
Complainant  had  copyrighted  a  periodical  containing,  be^^ides 
■elections  and  original  articles,  translations  made  expresKly  for 
Jiim  from  foreign  works  not  protected  by  copyright  in  England. 
Encli  selections  and  translations  bad  been  copied  hy  the  de- 
fendant, without  authority,  in  a  riral  |>eriodical.  This  was  a 
•dear  case  of  piracy.  In  granting  the  injunction,  Lord  Kldon 
properly  held  that,  "  with  resfiect  to  the  translations,  if  orig- 
inal, whether  made  by  the  plaintifl'  or  given  to  him,  they  could 
rnot  be  distinguished  from  other  works."  ^  This  language  clearly 
refers  to  the  kind  of  trauslutions  before  the  court,  and  has  no 
reference  to  thusc  of  copyrightcU  works  which  are  not  men- 
tioned in  the  report  of  the  case.  This  decision,  therefore, 
though  often  cited,  has  no  lieanng  on  the  question  under  con* 
Bide  ration. 

One  aspect  of  the  subject  of  piracy  by  translation  was 
considered  in  Murray  v.  Bogue.  The  plaintiff  complained 
that  bis  Handbook  for  Travellers  in  Switzerland  had  been 
iufringed  by  a  guidebook  issued  by  the  defendant,  under  the 
title  of  Switzerland  and  Savoy.  The  latter  publication  bad 
l>een  made  up  from  various  sources,  and  in  part  was  an  abridged 
translation  of  lEnMieker's  German  work,  which  apfieurs  not  to 
have  been  copyrighted  in  England.  It  was  claimed,  however, 
on  this  point,  that  Htedeker's  book  was  a  translation  of  Mur- 
ray's, and  that  its  retranslation  into  Knglisb  by  Boguo  was  a 
violation  of  Murray's  copyright.  The  law  applicable  in  snch 
a  case  was  correctly  laid  down  by  Vicc-Chancellor  Kinderslcy, 
who  Boid:  •*  If  Baideker'a  were  a  translation  of  Murray's  into 
German,  and  then  the  defendant  had  retranslated  Ba:dckcr'8 


I  Bimett  r.  Cbetwoo<l,  2  Ueriv.  441. 


>  8  Vm.  A  B.  77. 
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into  Dnglisb,  even  if  he  did  not  know  that  Biedcker's  was 
from  Murray,  I  could  n(>t  allow  the  plaintiff'H  bmik  to  h 
indirectly  pirated.*'  ^    But  it  was  found  thut  Btedcker'swas  sub- 
stantially an  ori}^nat  work,  and  not  a  reproduction  in  Genni 
of  Murray'^  ;  and  therefore  itit  translation  into  English  cool' 
uot  infringe  the  copyright  in  Murray's  l>ook. 

Excepting  Wood  v.  Chart,*  which  was  goTerned  by  the  pro- 
visions of  the  International  Copyright  Statute,  the  nbo^-e  are 
the  only  reported  English  cases  in  which  the  question  relating 
to  piracy  in  the  case  of  translations  has  been  raised.  TwooT 
these  had  solo  reference  to  the  translations  of  production! 
which  were  not  protected  by  copyriglit  in  Kngland  ;  while  l\A 
first  was  decided  on  grounds  of  public  moruls.  They  liavj 
therefore  no  direct  bearing  on  the  question  whether  a  protected 
work  is  infringed  by  the  publication  of  an  unlicensed  traui- 
lation. 

In  Millar  v.  Taylor,  decided  in  1769,  and  Prince  Albert 
Strange,  in  1849,  are  found  dicta  relating  to  translations.    B 
the  issue  was  in  no  wise  before  the  court ;  and  the  remark* 
were  made  hy  the  judges  merely  for  purposes  of  illustration.' 


ed 

1 


I  1  t>rew.  3«7. 

3  Law  Hep.  10  Eq.  198. 

3  III  Millar  f.  'Vmyior,  Lord  Manfi- 
flelil  miiintniiieil  tint  tliv  King's  daim 
to  the  trnnsialitm  dT  thv  Bible  wm 
bfUM.^  not  on  prerogntiTe.  but  orf  prin- 
ci{ilM  of  proiicrty,  and  »aid  :  "  If  Any 
iiiAii  HhoulJ  luni  tlie  pBAlme.  or  llie 
wrilingn  of  Sulomitn  or  .lub  inUi  vene, 
Ibtt  Kii)){  cuul'l  nnt  Mtop  Hie  [irinliiig 
or  sale  of  suuti  u  work  r  it  i>  llic  au- 
thor'n  work."  4  Uurr.  2406,  That  it 
good  Inn* ;  for  luch  worki  are  cainmon 
I>roperty,  aiul  mny  }w  trnniiluteJ  hy  any 
pi-raon.  !□  the  lAine  or8«,  Mr.  Jus- 
tice Willea  Mul;  "  C'eriainly  ioNn  _flile 
iniitatiittia,  tramilaliiiiia,  ami  abriilg- 
ments  are  diffureni :  and,  in  reipect  of 
the  propen/.  may  \ie  cnmldered  ao  new 
wnrkii."  Ihiil. 'i^UO.  And  Mr.  JiiRiicc 
Aatmi  mi)iirki-il  ihnt  nfkT  [iiiblicHtian 
"  ttie  riitlvt  of  llie  copy  still  rciualns  ia 
tlie  author;  and  that  no  iiiaru  p«»t<^« 
to  the  public,  from  ilic  tVce-wiU  and 
consent  af  the  author,  than  an  udUiii- 
iled  use  of  every  adraatage  tliat  t)ie 


purchaser  can  reap  fritm   the  dnciriM 
and  «i-nttinent»  which    llie  wurk  oa>^'J 
tama.     He  may  improve  upon  it,  iii 
late  it,  translate  it,  oppose  it«  •rad 
Rienta ;  bat  he  buys  no  riRht  to  pnbJI 
the  identical  work."    Ibid.  'JAi6. 

To  the  samv  efTcct  ii  the  ttir 
of  Vi<?e  Chancellor  Brace  la  Prir 
Albert  r.  Strange,  lie  wu  of  opiidfrfi 
Dial  the  author's  earn  m  on -taw  rightt 
in  B  inanuscripl  work  might  be  iu- 
vaded  by  the  publicaUun  of  a  tmnsls- 
tion,  abridgment,  or  summary  of  Ibr 
original ;  and  r^-marked  that  a  published 
work  "  may  be  liiihle  lo  bu  irajtslatM 
abridtccd,  analyseil,  exhibjtvd  in  raoi^ 
•el8,  cimpU'im-nied,  and  othcrwiw 
treated  in  a  manner  ttutc " 
Kript  produciiaa  ia  not.  S 
Stii.  \i\iH. 

The  laiipiuge  of  thp  tlirt*e  jadges  ImI 
quoted  U  too  sweepini;.  and  cannot  bs 
reconciled  with  lh<  restrictioiis  thit 
have  Wen  drawn  around  piracy 
recent  eaaea. 


a  matitt- 
De  OM 
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Amerfoan  Authoritiea.  — There  are  but  two  American  deci- 
sions relating  express))'  to  the  subject  under  consideration.  In 
deciding  £iQerson  t'.  Davics,  in  183-t,  Mr.  Justice  Story  said: 
'*  A  man  has  a  right  to  a  copyright  in  a.  iranglation  U[K)n  which 
lie  has  bestowed  liis  time  and  labor.  To  be  sure,  another  man 
lias  nn  equal  right  to  translate  the  original  work,  and  to  pub- 
lish his  translation ;  but  then  it  must  be  hia  own  trun»lation 
by  hia  own  skill  and  labor,  and  not  the  mere  use  and  publica- 
tiua  of  the  translation  already  made  by  another."  ^  TIuh  is  a 
mere  obiter  dictum;  for  the  subject  of  translations  was  entirely 
foreign  to  the  issne  before  the  court.  As  applied  to  originals 
not  protected  by  copyright,  tlnj  doctrine  is  sound.  There  is 
nothing  to  indicate  that  Judge  Story  intended  the  language  to 
hare  a  more  extensire  meaning.  There  is  ground  for  be- 
lieving that  he  referred  to  the  traualalions  of  works  that  were 

-Common  property.* 

m  Unlioensed  Translation  Held  to  be  IrfiwrnL  —  I  n  Stowe  V. 
Thoma.'4,  decided  in  185S,  the  Circuit  Court  of  the  United 
States  held  directly  and  UQcqnirocally  that  an  unauthorized 
translation  of  a  copyrighted  work  i»  no  infringement  of  the 
original,  nor  of  a  prior  trauslation  made  and  copyrighted  by 
the  author  of  the  original  ia  the  name  language  as  the  trans- 
lation complained  of.*  The  bo^It  in  controversy  was  Uncle 
Tom's  Cabin.  Besides  copyrighting  the  Knglish  original, 
Mrs.  Stowe  had  caused  it  to  be  translated  into  German,  and 
had  secured  a  copyright  for  the  translation.  Afterward,  the 
defendant  made  a  translation  into  German,  when  Mrs.  Stuwa 
promptly  complained  of  piracy.  Mr.  Justice  Grier  decided 
that  she  was  not  entitled  to  the  protection  sought,  and  used 
this  language:  **  By  the  publication  of  her  book,  the  creations 
of  the  genius  and  imagination  of  the  author  have  l>ocomc  as 
much  public  property  as  those  of  Homer  or  Cervantes.  Uncle 
Tom  and  Topsy  are  as  much  pitblici  Juris  as  Don  Quixote  and 

^fiancbo  Panza.     All  her  conceptions  and  inventions  may  he 

Bnad  and  abused  by  imitators,  playwrights,  oud    poetasters. 


I  9  Slory.  780. 

*  In  fiipport  of  till  sUtcnient,  Jurlge 
Flory   dKHl  Wy»tt  v.  Unmanl,  which 
rgoei  onl^  lo  tlie  extent  of  recognixiDB 


copyriglit  in  tmnsldttuas  of  worics  not 
prolci-ted  by  »tstale. 

•  U  Will.  Jr.  &1T;  ».  c.  8  Am.  Uw 
Reff. 210. 
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They  lire  no  longer  her  own:  tliosc  who  have  purchased  her 
bonk   may  clutho  them  in   English  doggerel,  iu  German  or 
Cliiiiose  proKO.     Her  absolute  dominion  and  property  in  the 
ci'ealiuiia  of  her  genius  and  imagination  hare  been  voluntaril/ 
relinquished ;  and  all  that  now  remains  is  the  copyright  of  her 
book,  —  the  exclusive  right  to  print,  reprint,  and  vend  it ;  and 
those  only  can  he  called  infringers  of  her  righta,  or  pirates  of 
her  prniwrty,  who  arc  gnilly  of  pi'inting,  publisliing,  iin|)ortiiiy, 
or  vending  without  her  license  '  cvpies  of  her  book.*   In  tropical, 
but  not  very  precise,  phraseology,  a  translation  may  be  ca!I«I 
a  transcript  or  copy  of  )ier  thnnghta  or  conceptionA ;  batiooo 
correct  sense  can  it  be  called  a  copy  of  her  book."  * 


Thk  DocTRiyE  Maintained  that  an  Unauthobizbd  Tbas 
LATioK  IS  Piratical. 


1 


ll  Ijas  now  been  shown  that  the  question,  whether  the  puUi- 
cation  of  an  unauthorized  translation  of  a  protected  work  in  i 
violation  of  the  copyright  therein,  has  l>een  decided  in  buto 
case.     Alt  the  otlier  English  and  American  decisions  lend  oul; 
difta  to  the  solution  of  this  problem.     Is  the  law  laid  down 
Stowe  V.  Thomas  right  or  wrong  ?    To  determine  lliis  quealio 
we  must  first  consider  the  nature  of  a  translation,  and  its  rt 
tion  to  the  original  work. 

The  object  of  copyright  legislation  is  to  encourage  learul 
by  securing  to  authors  protection  for  the  substantial  fruiia 
their  labor.  The  statute  gives  to  every  author  the  cxclusi 
right  to  print  and  sell  a  book  which  he  has  produced,  and 
hihits  any  |>eraoii  without  authurity  from  publishing  a  ^'copy; 
of  such  book.  If  the  language  of  the  statute  were  p 
criy  construed  to  mean  that  only  the  publication  of  a  verttUa 
copy  of  the  wliule  of  the  book  is  unlawful,  the  protectiau 
intended  for  Hterai-y  property  would  bo  swept  away,  and  ilie 
act  of  the  legislature  practically  annulled.  The  courts,  Ibero- 
fore,  have  declared  that  the  word  book  applies  even  to  a  few 
lines  printed  on  a  single  sheet,  and  that  it  embraces  not  only 
the  whole,  but  every  part,  of  a  literary  production.    An  equally 

>  2  Am.  Jjiiw  Keg.  231.    The  lauguitf^^  of  tliU  pMSOge  i>  8om«wbAt  dithnai 
in  'i  WaJI.  Jr.  COS  i  but  ibo  niMning  is  Die  Mme  in  boih  rL-|>oru. 
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poomprolieimive  meaiitiig  has  l>eeii  given  to  the  word  copy. 
The  definition  that  a  copy  is  a  h'teml  ti-an»crlpt  of  the  language 
of  tlie  original  finds  no  place  in  the  jiiriRprndence  with  which 
we  are  conrerned.     Literary  pro|ierty,  as  lias  l^t-n  Hhown,  is 

■  not  iu  ihe  language  alone ;  but  in  the  matter  of  which  language 
ia  nieix'lr  a  means  of  communication.'  It  ie  in  the  suhstance, 
and  not  ni  the  form  alone,  lliat  which  conslihites  tlic  essence 
and   tbIuc  of  a  literary  composition,  which   represents  the 

^)'eaults  of  the  author'^  lat)or  and  learning,  may  l>e  capable  of 
expresaion  in  moi*e  than  one  form  of  language  diffci-cut  from 
that  of  the  original.  A  book  may  be  copied  by  reproducing 
the  substance  of  tlic  whole  or  of  a  jiart,  as  well  as  by  transcrib- 
ing its  lanjf^age.  In  an  abridgment  the  substance,  bub  not  the 
language,  of  the  original  is  reproduced ;  yet  this  is  an  appro> 
priation  of  literary  projierly. 

The  author's  rights^  then,  can  be  secured  only  by  protecting, 
not  merely  the  form  of  his  production,  but  also  its  sub^tAUce. 

■  Uenoc,  the  principle  has  been  judicially  recognized,  and  may 
be  regarded  as  established,  that  the  unauttiorizcd  appropriation 

kof  tlic  Hubstance.  in  whole  or  in  part,  of  a  copyrighted  literary 
composition,  to  the  injury  of  its  owner,  is  piracy. 

Pur  the  purposes  of  this  discussion,  a  translation  may  be 
defined  as  the  reproduction  of  a  literary  coni|>osilion  in  a  lan- 
guage foreign  to  that  of  the  original.     It  is  not  a  mere  tran- 
k  script  of  language ;  but  so  clearly  is  it  a  copy  of  a  literary 
'   production  iu  its  eE^cntiat  attributes  that  the  l)cst  translation 
is  that  which,  without  creating  or  destroying,  most  perfectly 

■  reproduces,  the  original  in  a  foreign  lauguage.  The  translator 
may  be  regarded  as  the  author  of  the  new  language  or  form  of 
expression  into  which  the  original  is  rendered.  In  this  sense, 
an  authorized  translation,  or  a  translation  of  an  original  which 
is  common  pro^icrty,  is  ti-cated  by  the  law  as  a  new  and  dis- 
tinct production,  entitled  to  copyright.^  But  otherwise  Uie 
translator  creates  nothing.  Ho  takes  the  entire  creation 
of  another,  and  simply  clothes  it  in  a  new  dress.     Whether 


>  R«v  ante,  p.  07.  780 ;  8liook  v.   Rankin.  0   Bis^  477 ; 

>  Wyatl  ■>.   nunuiril.  3  Vc!>.  £  B.  eiiwk  r.   U«nkiD,  8  Cent.  Law  Jour. 
7T;  Ko-rti^y  r.  K«Uj,  U  Ir.  Ltw  Hep.  210. 

v.  a.  l&B ;  EnenoD  ».  Davie*,  3  Slor/, 
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it  be  reproduced  in  German,  French,  or  Chinese  lan^na^ 
in   the   cliunictera   uf  Htenographj,   in    llie  raiKed  lelters 
the  blind,  or  in  whatever  hicrogIyphic8,  the  original  creatioo 
preserves  its  Identity.     Tlie  means  of  communication  klooe 
ia  changed.     Was  Mrs.  Stowe's  remarkable  creation  in  any 
wise  dilFerout  when  expressed  in  German  language  'i    Tills  vas 
simply  a  means  of  communication  to  the  German  reader ;  bolj 
the  production  was  in  no  other  essential  respect  diQ'erent.    Tbv] 
plot,  the  charncters^  the  dialogue,  the  lessona,  were  the  same 
the  German  aa  to  the  American  mind.     Both  saw  the  stiat^ 
Uncle  Tom,  the  same  Eva,  the  same  Topsy.     The  sceues  of 
slave-life  were  identical  to  both.     To  both,  the  moral  of  the 
Gctiuu   appealed    M'ith    equal    force.     Are  the  productions  of 
Homer,  Dante,  Goethe,  Cervantes,  Molit^rc,  Sh&keepeare,  iny 
less  the  creations  of  those  great  minds  in  translation  tlian 
in  the  original  ?     Such  works  are  the  fruits  of  rare  genJua; 
they  may  be  translated  by  a  linguist.    The  name  of  the  intlio 
is  for  ever  identified  with  his  prodaction ;  that  of  the  translator] 
is  often  unknown  to  fame. 

The  IranKlator,  then,  nimply  tranafera  a  literary  productiooj 
from  one  language  to  another.     The  translation  is  not  in  suk 
stance  a  new  work.     It  is  a  ropi*oduction  in  a  new  form  of  an 
existing   one.     The    fn)icti(ms   of  a    translator   are  hero  not 
disparaged,  but  defined.     To    translate    fram   one    language 
to  another  often  requires  learning,  judgment,  and  iuduatryi^ 
Some  of  the   moHt.  valuable   contributions  to  literature  ai^l 
translations.     On  the  roll  of  trauKlatora  are  many  iromorlil 
names,     iiy  this  means,  the  wealth  of  ancient  learning  and 
of  foreign    tongues    has   been  opened  to  millions  of  I'eaden^ 
who  would   otherwise  have  been  without  this   source  of  ijH 
structlon  and  enjoyment.      Rightly,  therefore,  does  the  law 
encourage  this  kind  of  intellectual  labor,  by  protecting  trauti- 
lations  when  no  rights  of  profiei'ty  are  thereby  invaded,     But 
a  truiLslation,  wimluvcr  Ik;  its  merit  or  (he  fame  of  the  traiMH 
lator,  cannot  be  produced  independently  of  the  work  translate*^^ 
any  more  than  an  engraving  or  photograph  of  a  painting  can_ 
he  made  iiidc{>endently  of  the  original.     The  body  and  »a\ 
stance  of  the  translation  are  tlie  body  and  substance  of  anut 
work. 
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It  is  a  settled  priDciple,  that  to  take  a  material  ]>Brt  of  a  work 
wiihoui  Lite  coiiaent  of  tlie  owuer,  except  for  a  "  fair  ufte,"  ia  a 
violation  of  Uio  right  «ecured  by  tlie  statute.  It  lias  been 
shown  tliat  a  Iraiislution  cannot  ho  made  without  appropriating 
the  entire  nuhfttance  of  a  literary  composition.  Tliis  brings  us  to 
the  test  by  which  the  question  of  piracy  in  the  case  of  a  trans- 
lation is  determined.  Has  tlie  translator  any  authority  to  tako 
the  production  which  he  renders  into  anotlier  langnaffc?  Can 
he  show  a  good  title  to  the  original?  On  this  simple  point 
turns  Uie  whole  question  of  infringement.  If  the  original  is 
not  protected  by  copyright,  the  law  makes  it  common  property, 
and  gives  to  every  one  the  right  to  translate  it.  But  the  trans- 
lator uf  a  copyrighted  work  must  sliow  a  title  derived  Iron)  the 
author  of  the  original.  If  the  translation  has  been  made  with 
authority,  it  will  l«  free  from  the  wrong  of  piracy.  But  an  un- 
authorized translatiun  of  a  work  entitled  to  protection  is  an 
invasion  of  the  copyright  in  the  originnl.  as  clearly  as  is  the 
unlicensed  publication  of  a  literal  copy  of  the  original. 

A  translation  bears  to  the  work  translated  a  relation  strikingly 
analogous  to  that  which  exists  between  a  musical  composition 
originally  composed  for  voices  or  the  orchestra,  and  an  arrange- 
ment of  it  for  the  piano.  In  each  case,  the  translator  or  ar^ 
ranger,  by  Ins  f>wn  labor  and  skill,  reproduces  in  a  new  and 
useful  form  a  work  of  which  he  is  not  the  auOior.  The  dill'er- 
ence  between  the  translation  and  its  original  is  not  greater 
than  that  between  tlie  arrangement  and  its  original.  The  law 
governing  arrangements  of  muHic  has  been  clearly  and  soundly 
expounded.  Any  number  of  i>crsons  may  arrange,  for  the 
piano-furle  or  any  other  iustnimcnt,  an  unprotected  musical 
oomposilinn,  and  each  will  be  entitled  to  copyriglit  in  Ids  own 
arrangement ;  but  no  person,  without  the  consent  of  the  owner, 
can  make  such  use  of  a  copyrighted  work  without  committing 
piracy.'  Trannlatinns  are  governed  by  the  same  principle, 
if  an  uuauthorizcd  arrangement  of  a  copyrighted  musical  com- 
position is  piratical,  an  unlicensed  translation  of  a  copyrighted 
literary  compfmition  must  be.  If  the  tatter  is  not  piratical, 
the  former  cannot  be.    The  law  has  been  construed  rightly  by 


1  8MaKi^pp.41(Mll. 
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the  courts  in  llie  cose  of  arrangemeutSf  and  wrongly  in  thectu 
of  trnnftlations. 

Stowe  V.  Thomas  Cridcisad.  —  Tho  doctrine  that  an  unlicensed 
translation  of  a  protected  work  is  no  invasion  of  the  copyrightj 
in  the  original,  as  was  held  iu  8towe  v.  Thomas,  is  couTrarrtoj 
Jnsticu,  recognised   [irineiples,  and  the  copyright   statutfft 
tho  Uhitcd  StAtcs  as  judicially  uonstrued.     It  proceeds  on  tliaj 
ground  that  literary  propeity  is  solely  in  the  comhiiiation  of 
arrangement  of  xrords ;  that  language  alone  is  protected  by  tli«] 
statute;  and  that  the  word  copy,  as  used  in  the  act.  nicanfi  i 
literal  transcript  of  the  words,  and  not  a  reproduction  of  ibc 
Bubstanec  or  the  contents  of  a  work.     All  uf  these  assnniptiooa 
are  wronp.    *' A  copy  of  a  hook,"  said  the  court,  in  Stowe  w 
Thomas,  *'•  must,  llierefore,  be  a  transcript  of  tho  lan/piagf  b 
which  the  conceptions  of  the  author  are  clothed  ;  of  somethii: 
printed  and  emiiodied  in  a  tangible  shape.    The  same  eoncc 
tions  clothed  in  another  language  cannot  constitute  the  Bunlj 
composition;  nor  can  it  be  called  a  transcript  or  copy  of  the  euh 
book."  *    Tliis  interpretation  of  the  word  copy,  as  used  in  tirt'' 
law  of  copyright,  is  opposed  by  the  entire  current  of  decisiww 
in  which  the  meauing  of  the  word  has  been  consiilered  with 
I'cfercnce  to  piracy.     It  is  settled  that  a  publication  need  not 
be  a  literal  copy  or  "  transcript  of  the  language"  of  another, 
in  order  to  be  piratical.     A  substantial  reproduction  of  U« 
whole  or  of  a  malerial  iiai-t  of  a  work  is  a  copy  within  itic 
meauing  of  tlic  law.     In  some  cases,  the  ditTerence  bctwocn 
the  language  of  the  two  works  iu  controversy  has  been  so  grcit 
as  to  make  it  exceedingly  doubtful  whether  one  had  been  takeu 
from  tlie  other;  but,  wlicn  this  fact  has  been  ascertained, tlie 
legal  question  of  piracy  has  been  determined  accordingly.    Aii 
arrangement  fur  the  piano  of  an  opera  is  by  no  means  a  traa- 
Bcript  or  literal  copy  of  the  original  score.     But,  as  has  l-ecn 
said,  the  unauthorized  arrangement  of  a  copyrighteil  musical 
comjKisitiun  has  l>een  judicially  declared  to  Iw  a  piratical  coff 
of  the  original.     So  there  may  be  a  wide  dilference  in  rom 
between  a  drnmutiKatioii  and  the  novel  dramatized.     Hut  the 
courts  have  not  hesitated  (a  declare  that  the  unlicensed  publi- 


1  2  Am.  L«v  Rrg.  22g  ;  2  Wall  Jr.  666. 
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cation  of  Uie  dranrntizatiou  ia  an  lufiingoinciit  of  the  copyright 
ill  the  novel.* 

If  it  were  lawful  for  any  one  witlintit  authority  to  trnimlale  a 
eopyri^hlcd  work,  a  translation  would  bc«  in  the  langun};e  of 
Lord  EUenborougli,  "a  recipe  for  completely  breakiug  down 
literary'  property."  *  Fwr  not  only  docH  a  puhllHlicd  tian»latiun 
tend  to  snperscde  the  orij^iiial,  and  thereby  lessen  its  sale ;  not 
only  does  it  serre  as  a  subslituti;  for  the  translation  which  the 
rightful  author  has  made,  as  in  Mrs.  Stowo^s  crsc,  or  is  entitled 
to  make,  —  but  if  the  unauthorized  ti'anslation  does  not  In- 
fringe tlie  copyright  in  the  original,  nor  in  the  authur's  trans- 
lation, aa  waa  held  in  Stowe  v.  Thomas,  a  retranslation  of 
either  the  authorized  or  the  nnanthori7.ed  translation  into 
the  original  language  would  lie  nu  iufringcmcnt  of  any  copy- 
right iu  the  work.  So  that  in  Mrs.  Stowe's  case  any  jM^rsoii 
might  have  retranslated  into  English  cither  of  tho  Gerutan  trans- 
lations ofUncle  Tuni's  Cabin,  wilhuut  inlViugiug  tho  copyright 
iu  such  translations  or  in  tlie  original  work.  In  this  way,  any 
numljer  of  editions  and  copies  of  that  great  work  of  fiction 
might  have  been  issued  against  thu  protest  of  tlie  author  entitled 
to  protection,  and  -one  of  the  most  valuable  of  American  copy- 
rigliie  aiade  worthless.  If  this  is  law,  there  is  no  protection 
for  literary  proj^ierty ;  for  any  copyrighted  work  may  be  repub- 
lished without  authority  through  ibc  mcdiimi  of  a  trau^latiun. 
Such  a  theory  iswrong  in  principle,  and  was  rightly  condemned  in 
Tklurray  v.  Tlugnc.'  It  is  contrary  to  the  statute,  which  has  l»een 
wisely  construed  to  extend  protection,  not  merely  to  the  words, 
but  the  substance,  of  a  literary  production.'* 


r  I  TiiuU-y  IT.  iMcy,  1  Hem.  &.  M. 
T47.  8e«  also  Rcatk  r.  Lacy,  1  Jultm. 
4  H.  6^. 

s  Rowonh  r.  Wilkei.  1  Camp.  OtL 

s  I  Un-ir.  •107. 

'  or  tlie   rrpffTleil   ci)pjri){lil   iWi- 

li  ofEitglitKl  ami  Amen<.-a,  there  is 
rhic)i  ii    DKM-L-   vk'srly  wrong, 

Jmt,  ADtl  ateurd  than  tliAt  in  Slowi 
r.  TliciiiiAii.  Tlie  Uw  biu  beon  ex- 
pounilci]  rvpt-iU^ly  ■ml  i;mi>liaticHlly 
lu  Ihe  e(Te4.*t,  llmt  the  ptijirvl  uf  oiiiy 
right  l«)fi*lNli(>n  ii  to  protect  tlie  tttlv 
■unual  thiiu  of  ^niut,  learning,  and 


hanmt  labor,  anil  thai  lio  ia  guilty  nf 
pinif^  why  wittiuul  iiutliorit)'  talCM  to 
n  DinlcriHl  extent  the  >ut>Btiinc-e  of  a 
work  eaiitled  to  protection.  In  iltU 
caM>,  tho  qiH-flllon  of  |)irnfV  iiinii.-i] 
wliollv  i>n  iwiiaitnpk-iuiiea:  l.whvtiier 
tliti^  liad  iM.fii  a  niatei4al  np]>ru|)fia- 
tion  of  tlic  multd  of  Mrs.  Siowe's 
labun;  :;,  whether  luch  appropriation 
hnd  been  with  hf>r  ci)n*eiit.  On  the 
Ki-uond  piiint,  llirrr  wsk  no  dispute, 
tin  tlie  Drat,  the  l-ohiibvI  for  the  de- 
fendant loaBtingl;  BMerteil  :  "  We 
bare  conf^scdljr  takea  not  a  part,  but 
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Dramatizations. 

It  Ims  alreatly  been  hIiuwii  Uiat  llie  statute  of  tlie  riiiltd 
States  provides  that  autliors  m&f  reserve  the  right  to  drmuatiie 
their  works ;  but  that  tliis  provision  does  not  uflTect  the  qiicstiuu 
whether^  in  the  absence  of  such  reservation,  a  work  protected 
by  the  statute  may  be  dramatized  bv  any  person  wilhuut  llie 
consent  of  the  author.'  The  5  &G  Vict.  c.  45,  ia  silent  ou  iJtii 
{Kiint. 

Publication  of  TTnliceniecl  Dramatisation  not  Lawful.  —  \\n)etbcf 

the  author  hau  or  lias  nut  cxprcsttly  j'cscrvcd  tlie  right  to  dniu- 
atize  it,  the  publication  in  print  of  an  unauthorized  dramatiia* 
tlon  of  a  copyrighted  work  is  a  clear  case  of  piracy.'  Fur  llifjl 
a  material  jiartof  a  work  entitled  to  protection  is  taken  wltlioot 
Itccni^e,  and  printed  in  violation  of  the  statute  and  again 
priiicipleH  Judicially  established.  That  extensive  chan 
made  by  the  skill  of  the  dramatist,  that  the  original  wo 
thus  be  brought  into  a  changed  and  improved  form,  is  iuuua- 
teriul.  The  test  is,  whether  a  material  part,  verbatim  or  Jn  sub- 
atanee,  of  a  work  entitled  to  protection,  ia  publit>licd  witliuot 
the  consent  of  tlio  ownor  of  the  copyright.' 

UuauUtorlzed  DramatizBtiou  for  Performance.  —  I*aw  u  Bt- 
pounded  in  England.  —  Tlie  question  now  arises,  whether  it  tA 


I 


l1ie  wimle.  We  canwile  and  we  biiast 
llint  wc  Imre  uikvii  ev^ry  >>-llal)lt', 
comma,  urn)  i  d^it  ul'  Ihi;  unj^innl.  Tlio 
qoealioii  (.iinnot  b«  how  mucli  we  liave 
takm,  for  we  Iiave  ulcen  All;  nor  liaw 
niucli  wt'  havo  a(i<li><1,  for  vto  liave 
ftjiled  n»ttitnK;  but  only  Afxc  we  have 
takpii,  niid  wliat  we  have  done  witli 
il  * "  2  Willi.  Jr.  &10.  Tlie  wiiirt 
B««<iis  lu  tiMVQ  tftkcn  llio  BHtTiv  vivw  fif 
tlie  law,  wvi  solemnly  declaretl  that  Ibe 
publiciiiinn  of  an  nnliwniiefl  literal 
imiiNlaliiin  ut'  i»n^  of  lliv  iiiobI  trniarlc- 
able  works  uf  ilie  iinaRinalion  pm- 
ducvd  in  ttiid  ceDtury  U  ro  inTaaiiici  of 
Iht)  auciior't  |>ropc>rt>',  because  It  ii  not 
a  "  copy."  If  this  ia  the  proper  ctm- 
•truciiiiii  nf  the  atAtutc,  the  copyri^hl 
law  of  llie  ITriUfl  Slntca  i«  wotm  than 
useles*,  worse  tliiin  ii  iDockery.  Il  in 
a  fraud.  l>y  declaring  that  authors  stuill 


have  protection,  witen  there  it  no  ]iti>tM- 
tion.  But,  fortunately,  audi  ii  Dot  lif 
Intviitioiiot'ttie  legialatuiv.nurDwefal 
of  the  alfttute.  .\i  wisely  c->tittnKi)l>y 
the  couru,  l)ie  meanintt  of  th«  wwl 
copy  la  tlia  MHitioii  of  tlu*  mut  n-lai^^ 
to  iiifringcment  cannot  hv  rvairk-ted  <p 
a  literal  tranacripl  uf  lan|tnaga,  b>rt 
nppliea  i-tiually  to  a  rcprodnctiw  tl 
the  ■ubatan<.-e  of  a  work. 

If  tlie  above  languane  it  ■trong.tbeit 
!■  jtiJ>lil1t-nlinn  tor  It.  For  a  wmnfciteci- 
ftion  iDllowetl  at  a  precetleni.  wjllinUl 
exiiniinatkia  into  its  K)umlnci>>,  nuj 
renmin  flrmly  catablitliud  in  our  junr 
prudence  for  a  century. 

1  See  anit,  pp.  4J6-+I6. 

1  Tinaley  r.  Ucy.  1  Hem.  i  U. 
747.     See  alau  Rcade  v.  Lacy.  I  Jotua- 

&  H.  (ai. 
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>irotical  to  dramatize,  for  pulilic  rcpresciitatioi),  without  an- 
lority,  a  copyrighted  work  in  which  the  author  haa  not 
Lprcssly  rcHerved  to  hlniM^irihe  right  of  <]minatizatiuii.  This 
il>jcct  has  l>coii  judicially  considered  in  England,  but  not  in 
le  United  States. 

Tlio  cHseiitial  facta  in  Reade  v.  ConqueBt  werfi  these :  Charlea 
ide  had  written  the  drama  Gold,  and  registered  it  aa  a  dra- 

Uic  piece,  thereby  securing;  the  excluaivo  right  of  rcpresent- 

ig  it  on  the  stage.     He  had  also  registered  it  as  a  hook,  and 

)uhhahed  it  in  print.     Afterward,  he  put  tlie  drama  into  the 

fbrm  of  a  novel,  which  contained  substantially  the  same  plot, 

Incidents,  characters,  and  dialogue  ae  were  in  the  play.    The 

lorel  was  copyrighted  as  a  hook,  and  published  with  tlie  title, 

[t  is  Never  too  Late  to  Meud.     While  botli  novel  and  drama 

rere  thus  under  the  protection  of  the  statute,  the  defendant 

ihlicly  represented  a  play  named    It  is  Never  too   Late  to 

tend,  which  was  a  dramatization  of  iieade's  novel.     The  per- 

)n  who  dramatized  the  novel  had  not  at  the  time  of  doing  so 

m  Uie  drama  Gold,  and  was  tniawaie  of  its  existence;  but 
161*6  was  naturally  and  iiece»8arily  a  substantial  identity  lie- 

recn  the  plays  Never  t<X)  Late  to  Mend,  and  Gold.  The  court 
leld  that  the  unlicensed  performance  of  the  dromatizaiiou  was 
lot  a  violation  of  any  right  in  the  novel  ;^  but  tliat,  in  drama- 
izing  the  novel,  the  defendant  had  indirectly  copied  Gold,  and 
hereby  infringed  the  playright  iu  that  drama.* 

Substantially  the  same  questions  were  raised  in  TiKde  ». 
Toung.*     It  appeared  Lliat  John  HoUingshead  had  puhli»hed 

1863,  In  the  magazine  called  Good  Words,  a  story  entitled 
lot  Above  his   Business,  which  he  had  written   in  dramatic 

rm,  timt  it  might,  witli  slight  alterations,  l>o  performed  on  the 
.  Soon  after,  the  author  adapted  the  piece  for  rcpresenta- 
lon,  and  called  Iho  play  f^liop,  which  was  substantially  tho 
Line  as  the  published  story.  In  1865,  the  play  was  bought 
jTroni  the  author  by  the  comedian  Toole;  and,  wiiun  the  action 
ras  brought,  it  had  not  been  published  or  acted.  In  1870, 
Irattan  dramatized  the  story,  which  had  appeared  in  Good 
Vurds.  and  afterward  sold  tho  play  to  the  defendant,  by  whom 


1  0  C.  B.  IT.  «.  766. 

•  Law  llcp.  9  Q.  B.  62a 


«  U  M.  479. 
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it  waa  repoatctlly  performed  on  tlie  stage,  under  the  name  of 
Qlory,     It  was  admitted  that  the  plays  were  substantially  (lift 
some,  and  that  tlic  defendant's  had  been  obtained  from  tli6 
story,  and  not  from  the  plaintiff's  Shop.    The  jnd^cnt  oTj 
the  court  was  that  no  rights,  oillier  in  t)ie  work  dramatized  or  i 
ill  the  plaintiCr*8  play,  had  been  invaded  by  the  dcreiiduit's' 
dramatization ;  tliat,  by  firdt  publishing  his  composition  u  i 
hook,  an  author  forfeits  the  exclusive  ri(?ht  to  dramatise  atid 
to  rcprownt  it  on  the  stage ;  and,  though  he  should  aflurwird 
dramatize  his  own  published  composition,  he  cannot  tlicreb; 
bar  others  from  exercising  the  same  privilege.* 

If  the  law  wn-s  correctly  interpreted  in  these  oaaea,  Uie  uii&if^ 
thorizcd  dramatization  of  a  work  for  public  performance  is  u<it 
an  infringement  of  the  author's  rights  in  that  work,  nor  iiifti 
drainatizutuMi  of  it  made  hy  the  author  after  the  publlcjiliuii 
of  the  original.     But,  when  the  author's  dramatizatioo 
preceded  the  publication  of  the  novel,  the  latter  cannot  l*j 
diuumtlzed,  except  by  autliurity,  without  violating  the  author'}] 
rights  in  his  play.^    If  this  is  a  sound  exposition  of  the  Eti^ 
lish  law,  it  must  bo  adopted  also  in  the  United  States.    Tl«' 
statutes  of  the  two  countries  are  substantially  the  same  on  tttit 
point,  and  hence  should  be  construed  alike. 

The  Law  bb  CooBtmed  in  Eugluid  CciticUed.  —  The  law  as  it 

has  been  judicially  declared  has  now  been  given.     It  remains 
to  consider  whether  it  has   been    soundly   iuterpretcd.    Tbc^H 
American  courts  arc  yet  untrammelled  hy  preccdcnta  on  tblH 
point;  they  are   not  bound  to  follow  the  English  deoisions, 
uiilcKs  those  decisions  are  grounded  on  sound  principles. 
The  two  doctrines  afiirmed  in  Keade  v.  Conquest,  and  ret; 
iiized  in  Toolo  v.  Young,  that  an  unauthorized  dramatizati< 


1  Rce  Blao  Tlmlcy  v.  Lncj*,  1  Hem. 
&  M.  747. 

'  In  Keado  ir.  Onntiaent,  9  C.  R.  v.  R. 
760,  Eric.  C.  J.,  sjiitl :  "Pcrli«[W  Uic 
only  w«jf  in  wSiich  the  author  of  a 
novel  cun  proicct  liimvelf  from  this 
tort  of  ititVin^ment  is  bv  dnuiinticing 
it  hiniM'ir"  111  Tlmtloy  t-.  Lacy,  1 
Hem.  &  M.  751,  Vice-CIiancellor  Wood 
remarked  Mur,  that  "Clic  nnly  wAy  m 
whirh    an   autliur   uftn   prevpiit    utticr 


permit*  (nm  recitinfr.  or  repr«Ma1 
u  B  (Iniiimtio  [icrfomiance.  ilie  wti 
or  any  portion  of  a  work  o(  liis  cav 
pasilion,  U  liiinself  to  publish  hif  woric 
in  Mie  rorm  of  a  (Immn.  and  bring  liioi- 
wlf  witliiii  tlie  tcnptf  oi"  dramatic  copy- 
right."  But,  accunliiis  to  t)i«  autlioritjr 
of  Toole  '•.  Ydhhii,  an  author  rannut 
protect  liis  novel  from  iinltwnwd 
dminatiMiion  by  drmmaUcini;  it  afler 
itsputilicnlloD. 
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of  a  novel  for  public  performance  is  not  a  violation  of  any 
right  in  the  novel,  but  that  it  \»  an  infringement  of  the  play- 
right  in  a  drain atizat ion  made  by  the  author  before  the  publi- 
cation of  the  novel,  arc  wholly  inconsistent  with  each  otlier ; 
■ind,  if  the  former  \»  sound,  the  latter  is  antagonistic  to  a 
ibndnoicntal  principle  of  the  law  of  copyright. 

Copyright  prolcctj*  only  the  thing  c«jj)yrightcd  against  unli- 
kenaed  copying.    Any  number  of  {wraous  may  public  pre- 
cisely the  same  thing,  provided  no  one  copies  the  protected 
work  of  another.     Whatever  may  Iw  the  likeness  l>etweeu  two 
works,  each  author  is  entitled  to  protection  for  his  own  pro- 
duction, and  is  barred  only  from  copying  that  of  the  other. 
■  The   owner  of  a  protected    drama  cannot   prevent  another 
■from  printing  or  performing  a  play  cssK^ntially  or  identically 
■Ihe  same,  provided  the  latter  haa  not  been  copied  from  Uic 
former.     Two  or  more  persons  may  translate,  adapt,  or  dra- 
matize any  work  which  is  common  pro|)erty ;  and,  notwith- 
Mtanding  the  likeness  between  any  two  versions,  neither  will 
uifringe  the  other,  provided  each  is  the  rcRult  of  independent 

^ labor.     Hence  the  playright  in   a  drama  bars  every  person 
without  authority  from  copying  that  play;  but  it  prevents  no 
one  from  producing  a  play  substantially  the  same  from  any 
commun  materials.'     Now,  it  is  clear  that,  if  the  law  dues  not 
protect  a  novel  from  unauthorized  dramatization,  the  novel  to 
this  extent  becomes  common  property.     As  far  as  dramatiza- 
tion for  public  performance  is  concerned,  it  is  in  precisely  the 
same  position  an  a  novel  which  is  not  protected  by  copyright. 
Tliia  principle  is  in  no  wise  affected  by  the  question  whether 
the  author  has  or  has  not  dmrnaliwd  the  novel,  or  whether  his 
own  dramatization  bus  pnH:odcd  or  followed  the  publication  of 
■the  novel.     If  an  unauthorized  dramatization  does  not  violate 
any  right  of  property  in  the  work  itself,  it  cannot  infringe  the 
—  author's  rights  in  a  drnnia  which  is  formed  from,  or  one  which 
Ks  the  basis  of,  the  published  work.     For  tlie  charge  of  pii'ating 
■tlic  aulliorized  dramatization  is  fully  met  when  it  appears  that 
'the  ploy  comphiined  of  was  obtained  from  a  source  open  to  all; 
and  the  novel  ia  common  property  for  this  purpoeo,  if  the  law 
Iocs  not  protect  it  from  unlicensed  dramatization.     In  this 

1  8ce  amif,  pp.  so6-aoe,  80M0a 
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case,  the  author  can  have  no  better  title  to  dramatize  it  tliw 
ha8  any  other  person  ;  and  he  hn»  no  more  riglit  to  wonujioliu 
his  own  work  for  tliia  purpose  fhau  the  work  of  another  euUt(>r- 
In  otlicr  words,  the  nutlior  stands  iu  this  respect  iu  the  same 
relation  to  his  own  as  to  anf  other  published  noveU  and  Vift 
relation  to  his  own  is  the  same  as  that  of  all  other  person* 
to  it. 

The  distinction  drawn  by  the  judges    in  Toole  p.  Youn^ 
between  the  facts  in  that  cat»c  and  those  in  Reade  v.  Conquest;^ 
to   tlio  etfect  that  in  the  latter  case  Reade'a  play  had  beevm 
written  and  copyrigiited  before  the  novel  was  published,  whi&« 
in  Toole  v.  Yonng  the  publication  of  the  plaintilf^a  story  \m^ 
preceded  its  conversion  into  a  play,  has  no  foundation  in  tpx^. 
Bon  or  priiiciple.     Its  plausibility  only  tends  to  mislead.    Tlie 
doctrine  affirmed  in  Reade  v.  Conquest  was  baaed  on  the  groDiic] 
that  dramntizing  the  novel,  though  no  violation  of  the  property 
iu  that  work,  was  an  indirect  copying  ofRcade'sdrama,  and  there. 
fore  an  invasion  of  his  rights  tliei'cin.     If  this  view  of  t)ie  law  ia 
BQunii,  then  tho  defendant  in  Toole  v.  Young  was  not  less  guilty 
of  piracy,  since  in  appropriating  the  plaintiff's  story  he  had  iiidi- 
rectly  copied  his  drama;  and  it  was  not  less  a  case  of  indirect 
and  piratical  copying  because  the  plaintiff  had  published  bia 
story  befi>re  adapting  it  for  representation.     The  fallacy  of  llii* 
theory  becomes  apparent  when  it  is  considered,  that  in  every 
case  when  two  similar  works  are  produced  from  common  milo- 
rials,  as  two  adaptations  of  a  common  novel,  the  later  oue  mi^it 
thus  be  considered  to  be  an  indirect  copy  of  the  earlier  we- 
Such  a  doctrine  is  antagonistic  to  a  fundamental  principle  of 
the  law  of  copyright.     The  dramatization  complained  of  ii» 
Reade  v.  Conquest  was  produced  by  independent  labor,  fmi*' 
what  the  court  had  declared  to  be  a  common  source.    It  <>>ul<^ 
not,  therefore,  be  piratical  on  the  ground  that  it  was  an  Indlretsfc 
copy.* 

until  tlie  plaintiff's  right  ihould  t*^ 
establitlied  at  tnw  ;  but  rvitraitwd  iti^ 
jiublk'Ktion  of  the  (lniniKtiEfit>(iD.  *^ 
betn^t  xn  Inruioo  of  the  copxps^i*** 
the  pl*indrr<  (trama.  Gold.  Tli'  ^*^^ 
fondatii'ii  dramalizAtion  wm  cImH;  *." 
inrririKonient  of  the  co|i>ri|iht  in  ll»^ 
plaintiff's  novel ;  and  tbia  docUtoe  v^^^ 


^  See  auU,  p.  S09.  The  court  acte*! 
on  the  wirae  vrroneoiw  theory  in  Keade 
V.  Lacy,  1  Jo1m«.  &  H.  624,  where  the 
pUlntiff  cuinpIainetL  uf  the  publication 
of  a  dramatirAtinn  of  his  novel  Never 
too  Tjite  to  Mend.  VioeOhanct-llor 
Wirod  rvfuHeil  Iu  griinl  an  injuncrtiun 
on  the  ground  of  piracy  of  the  novel. 


jiBRIDGMENTfi,   TRANSLATIONS,   AND   DRAMATIZATIONS.      461 


In  Readc  v.  Conquest,  tiie  court  laid  great  stress  on  tlic  fact 

tliat  the  person  who  dramatized  the  novel  was  not  the  author 

of  the  reKuUing  play,  and  therefore  had  no  rijiht  to  represent 

it  while  ployright  existed  in  the  drama  of  which  Uoadc  was 

t'he  author.^    This  argument  would  apply  with  equal  force  if 

Reade  Iiad  puhliHhed  only  the  novel,  and    not  the  play ;   for 

Aa  that  cftflc  the  dramatist  could  not  he  considered  the  author 

pT  tlie  play,  which   he  had   simply  adapted  from  the  novel. 

Moreover,  the  same  theory  would  have  reversed  the  judgment 

in  Toole  v.  Youug.     Here  the  person  who  had  prepared  the 

jjlay  complained  of  had  no  hetler  title  tu  authorship  than  had 

■ie  defendant  in  Reado  v.  Conqaeat     A  dramatist  is  manifestly 

not  the  autlior  of  what  he  takes  from  the  work  of  another.     Ho 

is  the  author  of  the  changes  which  he  uiakcB.     But  the  cou- 

krolling  qncstion  of  piracy  in  this,  as  in  all  cases,  is  not  whetlier 

one  person  has  by  his  own  lalror  and  skill  made  changes  and 

improvements  in  the  work  of  another,  not  whether  he  has 

reproduced  it  in  a  new  and  useful  form,  but  whether  he  had 

Blio  right  Ro  totise  the  original. 

"    On  the  question  whether  an  unauthorized  dramatization  of  a 

novel  is  an  infringement  of  the  playright  in  a  dramatization 

made  by  the  author,  the  authority  of  Toole  v.  Young  is  in  direct 

rtouUict  with  that  of  Reade  v.  Conquest.     Tlie  controlli^^  facts 

iprcro  alike  in  both  cases.     Both  were  governed  by  the  samo 

principles.     The  two  Judgments  could  not  be  diOcrcnt  without 

me  being  wrung. 

When  an  Unlicensed  Dramatization  for  Pkrpormance  13 

Piratical. 

It  remains  to  consider  the  true  principles  which  govern  tlie 
ncstlon  wlicther  any  right  fiocui-od  by  the  statute  in  a  pul>- 
cd  work  is  violated  by  an  nnuuthurizcd  dramatization  of 
bat  work  for  public  performance.     The  determination  of  this 


Itenrard  declared  in  Tinvle;  r.  Ijkj, 
IlMn.  &  M.  747.  Whcii  i)io  court  in 
MiW  V.  Lacy  rcfiuvi]  an  injunction 
B  UitB  gniurKl,  it  coulJ  not  cwuist- 
Dtlv  or  prvfH'riy  pnnt  one  on  the 
ground  tint  itK  cop^riglit  In  the  dramk 


h«d  htta  violAted.  For,  tf  the  dmotft- 
lizHlion  of  the  nitrpl  wjm  not  a  viol*. 
tiiin  111' the  copTri^iht  in  tlionurel.il 
cuuhl  nut  infringe  the  rapiright  ia  Uw 
dninn. 

I  U  C.  B.  K.  •.  403. 
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question  depends  entirely  on  the  Tact  wlietlier  the  work  drama- 
tized is  a  dramatic  corapasitioa  within  the  meaning  of  Uie  Ian". 
AU  pruductlotm  protected  by  t)ie  Htaiute  may  be  divided  into 
those  which  arc  and  those  which  arc  not  dramatic  compositions. 
In  the  latter^  copyright  nUuie  vests.  It  gives  to  the  owner  lli5 
exclusive  right  to  pniit  and  tu  sell  copies  ;  but  it  does  not  iir^^g 
vent  any  person  from  making  any  public  oral  use  of  the  work.^| 
But,  iu  a  dramatic  composition,  two  distinct  rights  arc  secured; 
viz.,  copyright  and  playright.  The  statute  expressly  confen 
the  eschisive  right  of  publishing,  and  the  sole  libcriy  of  repre- 
senting it  in  public ;  and  expressly  prohibits  any  person  williout 
license  from  either  printing  or  performing  it.  In  the  case  yf  i 
published  work,  tJicae  two  rights  vest  simultaneously,  and  on 
the  same  conditions ;  and  whether  one  or  both  attach  to  uj 
production  depends  solely  on  the  fact  whether  tho  production 
is,  within  the  meaning  of  the  law,  a  dramatic  compositiou. 
When  any  copyrighted  work  is  found  to  lie  a  dramatic  cotnpo* 
sitiou,  it  is  protected  not  only  by  copyright,  but  also  bypUy- 
right.  Tho  copyright,  as  in  the  case  of  any  composition,  ii 
uot  infringed  by  any  public  oral  use  of  tho  work  ;  but  sulwrtiii- 
tially  the  same  production,  or  a  material  part  of  it,  ouinflt 
be  copied  and  represented  on  the  stage,  except  I)y  authority, 
without  violating  ihe  playright.  In  this  case,  piracy  is  de^c^ 
mined  by  the  same  principles  that  govern  when  a  material  port 
of  a  copyriglited  btiok  is  printed  without  authority. 

If,  then,  any  work  of  fiction  can  he  considered  n  dramatic 
composition  within  the  meaning  of  the  law,  it  is  clear  thaijho 
public  performance  of  an  unlicensed  dramatization  of  it  will 
amount  to  piracy;   if  it  is  not  a  dramatic  com|>osition,  U^h 
person  is  at  liberty  to  dramatize  it  for  public  performance.     ^| 

The  only  ditBcnIty  surrounding  tho  question  imder  consider- 
ation proceeds  from  the  doubt  as  to  what  judicial  construction 
will  or  should  Iw  given  to  the  words  dramatic  piece  in  tlie 
English  and  dramatic  composition  in  the  American  Btatute. 
1  have  endeavored  elsewhere  to  show  that  dramatic  composi- 
tions must  bo  taken  in  law  to  embrace  a  wider  range  of  pro- 
ductions than  what  arc  noujinally  dramas,  or  what  arc  written 
expressly  for  stage  representntion  ;  that  a  work  of  fiction,  if  it 
has  the  CBscutial  qualities  of  a  drama,  is  entitled  to  protectic 
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as  a  dramatic  compoBition,  although  not  expressly  designed  for 
the  stage,  and  although  changes  in  its  form  may  be  necessary 
to  adapt  it  for  that  purpose.^  That  this  view  is  in  accordance 
vitl]  right  and  justice  will  scarcely  admit  of  two  opinions.  An 
aothor  is  entitled  to  all  the  fruits  of  his  genius  or  his  industry, 
to  lis  share  of  all  the  profits  arising  from  any  public  use  what- 
ever of  his  production.  Protection  adequate  to  secure  these 
results  should  be  expressly  proyided  by  the  legislature,  and  not 
left  to  the  conflicting  opinions  of  the  courts.  But  we  have  to 
consider  the  law  as  it  has  been  made,  and  not  as  it  should  have 
l>ecn  made. 

While  tlie  statute  must  be  interpreted,  not  arbitrarily,  but 

in  accordance  with  recognized  principles  of  construction,  it 

should  be  construed  in  case  of  doubt  as  to  its  meaning  with 

t'jat  liberality  which  tends  to  realize  the  primary  object  of  tlie 

legislature.     In   granting  the   right  of    publicly  performing 

dramatic  compositions,  the  intention  of  the  legislature   may 

fairly  and  properly  be  taken  to  have  been  to  secure,  in  the  full 

enjojment  of  the  fruits  of  his  literary  labor,  every  author  whose 

production  is  useful  and  valuable  for  dramatic  purposes.    As- 

p**niing  this  to  be  the  true  object  of  the  statute,  that  object  will 

>Q     many  cases   clearly   be  defeated  if  works  of  fiction  are 

exposed  to  unlicensed  dramatization.     Of  course,  every  work 

^'    fiction  is  not  a  dramatic   composition.     Some  are  wholly 

^eaoriptive,  and  incapable  of  dramatic  representation.     But  a 

novel  which  can  be  dramatized  and  adapted  for  acting  must  be 

^'■a.matic  in  character,  and  have  all  the  essential  qualities  of 

*•   drama.      Such   works  are   often  of  the  highest  value  for 

dramatic  purposes ;  and  by  changes,  in  many  cases  slight,  they 

>iaa.y  be  transformed  into  acting  plays.     No  argument  would 

seem  to  be  necessary  to  show  that  the  law  intended  to  secure  the 

advantages  arising  from  this  use  of  any  production  to  him  who 

^s    entitled  to  them,  and  to  whose  genius  the  creation  of  the 

work  is  due.     Without  underrating  the  skill  of  the  dramatist, 

it   i«  manifest  that  the  life  and  essence  of  a  dramatized  work 

are  due  to  the  author  of  the  original,  and  not  to  him  who 

--adapts  it  for  the  stage.     The  interesting  plot,  the  dramatic 

^^tuatious,  the  well-drawn  characters,  the  brilliant  dialogue,  are 

>  See  Chap.  XIV. 
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simply  ti*an8forred,  often  vUh  little  variation,  from  the  original 
production  to  the  play.  The  dramatist  invents  notlnnc:,  creates 
iiotliing.  He  simply  arranges  the  parts,  or  clmngos  tlic  ronn, 
of  that  which  already  exists.  A  work  of  fiction  is  often  tJic 
froit  of  genius.  A  stage-manager  can  dramatise  it  Dncle 
Tom's  Cabin  was  the  roost  successful  American  novel  of  tliii 
century.  Its  success  as  a  drama  was  scarcely  lesa  remarkable. 
In  both  forms  it  was  siihHtantiiilly  the  same,  and  was  tlic  crea* 
tion  of  one  mind.  It  is  clear,  then,  that  in  a  large  scufte  l)i< 
dramatirit  has  no  claim  to  the  authorship  of  what  he  has  ttimply 
adapted  fur  representation  ;  and  that,  in  making  Uiis  use  'if  a 
work  of  which  ho  is  not  the  author,  he  avails  himself  of  llie 
fruits  of  genius  and  industry  which  are  not  his  own,  and  tattt 
to  himself  prolits  wliich  belong  to  another. 

It  is  true  that,  in  adapting  a  literary  composition  for 
stage,  tlie  dramatist  contributes  his  own  labor  and  skill, 
are  often  of  much  value,  and  for  the  results  of  which  he  mif 
justly  claim  protection  when  ho  has  not  thereby  invadod  tk 
lawful  riglits  of  another.     Any  one  is  free  to  dramatize  a  work 
not  protected  by  copyright,  or  a  copyrighted  publication  with 
the  con&ont  of  the  owner.     In  such  case,  the  dranmtist  tatei 
property  which  he  has  a  right  to  use,  and  becomes  entitled  — 
to  protection   for  tho  changes  and  improvements  which  b9^| 
makes.    He  may  thus  acquire  the  exclusive  right  of  puhlisliing 
hifl  own  version  in  print,  and  the  sole  liberty  of  performing il 
in  public.     But  it  is  conceded  that  lie  cannot  pul)lish  an  uiili- 
censed  dramatization  of  a  copyriglited  work  without  iufringiojE 
the  copyright  in   the  original.'     On  the  same   principle,  b« 
cannot  publicly  represent  tho  dramatization  without  viulalia^^ 
the  author's  ri^ht  tu  this  use  of  his  production.  ^M 

Nocliangca  made  in  what  is  conceded  to  be  a  dramatic  eoni- 
position  will  give  to  any  pereon  tho  right  to  perform  it  without 
the  author's  consent.''  It  may  be  so  faulty  in  construction  tliat 
radical  and  extensive  changes  are  necessary  to  prepare  it  for 
the  stage.  A  drama  in  name  and  structure,  it  must  be  drama- 
tized, BO  to  speak,  before  it  can  be  snccessfully  performed.  It 
is  clear  that,  however  extensive  may  be  the  required  altera- 

»  8ee*r«i/f,  p.  456.  628;  SheWey  r.  Bow,  IWi  Ml.aoC«; 

>  Lerjr  v.  Itutley,  Law  Re^  6  C.  P.    I>aly  v.  Talmer.  S  BItlchf.  2M. 
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tious.  no  one  can  lawfully  take  tlilH  liberty  with  a  copyrighted 
rama  without  the  author's  consent.  The  principle  is  not 
diflfcrent  in  the  case  of  a  work  of  fiction  which  may  not  be  in 
Dame,  but  is  in  sul'Stance,  a  dramatic  compu^ition.  In  otlicr 
vords.  the  changes  necessary  to  prepare  au  undisputed  drama 
for  jwrformance  are  sometimes  not  less  extensive  or  loss  radi* 
than  are  required  to  adapt  a  novel  for  the  stage.  To  make 
tliis  unlicensed  use  of  a  copyrighted  di-ama  is  piracy.  la  it 
88  so  when  the  original  is  a  work  of  Buliou?  So,  a  drama, 
lido*  tlie  main  plot  and  characters,  may  contain  a  suUordi- 
ate,  or  "  side,**  aeries  of  incidents,  whicli  are  entirely  indepen- 
dent of  the  principal  action,  and  mar  in  themselves  constitute 
»  complete  fai-ce  or  play.  In  other  words,  the  work  may  con- 
Wtaiu  a  drama  williin  a  drama.  To  separate  one  from  the  other, 
and  represent  it  on  the  stage  as  an  independent  play  without 

IJicenso,  would  l>e  a  clear  case  of  piracy.  In  what  respect  is  it 
dilTercnt  iu  prmciple  to  evolve  a  play  from  a  novel  ?  If  the 
latter  contains  a  drama,  or  the  essence  of  a  drama,  it  is  a 
dramatic  composition;  and  the  autlior  is  entitled  to  the  sole 
lil>eriy  of  taking  out  soch  drama  and  representing  it  on  the 
itage. 

The  judgment  both  in  Heade  v.  Conquest  and  in  Toole  v. 
Young  turned  solely  on  the  point  whether  the  story  in  question 
^as  a  dramatic  piece  within  the  meaning  of  the  law.  This 
principle  was  the  key  to  the  decision  in  each  case;  and  in  each 
it  was  entirely  overlooked  or  disregarded  by  the  court.  If  the 
Dovel  was  a  dramatic  composition,  Uiere  vested  in  it  both  copy- 
right and  playright.  The  fonncr  right  was  violated  hy  the 
printing,  and  the  latter  by  the  representation,  of  au  unlicensed 
dramaTi7^Tion.  It  was  immaterial  whether  or  not  substantially 
tlie  same  productiou  had  l>eeu  published  also  as  a  drama  by  the 
author,  or  whether  or  nut  the  original  had  been  dramatized  by 
him.  Was,  then,  Reade's  novel.  Never  too  fjate  to  Mend,  or 
HoUingshead's  story.  Not  Above  his  Business,  a  dramatic 
piece?  Wlien  it  is  considered  that  the  former  was  simply  a 
drama  reproduct'd  as  a  novel,  and  that  tliu  latter  had  been 
•vritten  iu  dramatic  form  with  a  view  to  its  reprcscntatiou  on 
the  stage,  there  would  seem  to  be  little  doubt  that  both  wei'e 
dramatic  pieces  within  the  meaning  of  the  law,  which  had  been 
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ooiiatnied  to  embrace  even  a  simple  mug.  and,  in  the  lanpiftev 
of  Cliief  JuBtice  Denraao,  '*  aiiy  piece  whicli  could  be  called 
dramatic  in  its  widest  sense;  any  piece  which,  on  being  pre- 
sented by  any  performer  to  an  audience,  would  produce  the 
emotions  wliicli  are  the  fiurpoHe  of  a  regular  drama,  and  whiAj 
constitute  the  entertainment  of  the  audience."  * 

If  the  performance  of  an  unauthorized  dramatization  is  u 
infringement  of  tlie  riglit  secured  in  a  novel,  it  is  a  Tiolation 
of  the  playrigbt  in  an  ant]iori7,ed  dramatization  of  tlie  norel 
This  fact  has  little  practical  importance,  when  the  same  person, 
as  in  Readers  case,  is  the  owner  of  both  the  novel  and  the 
dramatization;  but  it  removes  an  apparent  difTiculty  in  acom^ 
like  that  of  Tootc  v.  Young,  when  the  owner  of  the  dramaii-M 
zation  and  the  owner  of  the  worlc  dramatized  are  difiirent 
persons.     In  such  case,  it  might  l»e  contended  (liat  tlie  ovncr 
of  the  play  is  not  the  proper  person  to  maintain  au  action  for 
the  unlawful  dramatization  of  the  novel.     This  may  bs  ta 
apparent,  hut  is  not  a  real,  abjection.     To  dramatize  a  uovol 
for  public  performance  is  no  infringement  of  the  copyright  in 
the  novel.    Such  a  dramatization  can  be  unlawful  only  on  die 
ground  that  it  is  a  violation  of  the  owner's  exclusive  riglit  to 
the  public  repi-esentation  of  the  work.     I  have  maintained  (lot 
the  author  has  this  right  before  he  has  dramatized  hia  novd, 
and  that  he  has  it  afterward.     But  the  riglit,  whether  lodged 
in  the  novel  or  in  the  dramatization,  is  one  and  the  same  :  stid 
it  is  equally  violated  whether  the  novel  or  the  dramatization 
is  made  the  means  of  its  invasion.     When  the  autlior  lias 
himself  dramatized  the  novel,  and  made  an  absi^Iute  assigtimeiit 
of  the  play,  he  has  parted  with,  and  the  buyer  has  acqniredf 
the  exclusive  right  of  representing  that  work  ;    and  this,  u 
said  aliove,  embraces  the  entire  right  of  representation,  whether 
lodged  in  the  novel  or  iu  the  dramatization.     Having  thus  di- 
vested  himself  of  this  right,  the  author  is  barred  from  making, 
or  authorizing  another  to  mnke,  a  second  dramatization  of  bis 
novel.    And  any  unauthorized  adaptation  of  the  novel  for  puW 
lie  performance  is  a  violation  of  the  right  to  represent  what  is 
contained  in  the  novel.     Tills  right  is  vested  in  the  buyer  of 

1  KdmcII  v.  Smith,  12  Q.  B.  286.    8m  aIm  Clark  »,  Buliop,  26  t..  T.  kS. 
906. 
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tbe  aathorized  dramatization  ;  and  hence  be  is  the  proper  per- 
son to  maintain  an  action  for  its  violation,  whether  the  novel 
or  the  dramatization  is  made  the  means  of  snch  violation.  The 
same  ia  true  when  the  author  has  made  an  absolute  assignment 
of  tbe  riglit  to  dramatize  his  work  and  the  dramatizing  is  done 
bj  the  buyer.  But  of  course  the  case  is  different  when  the 
author  has  not  absolutely  parted  with  the  right  of  representa- 
tion, but  has  merely  licensed  another  to  use  the  dramatization. 
In  snob  case,  the  ownership  of  the  right  of  representation  con- 
tinues in  tbe  author. 
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CHAPTER  X 

REMEDIES  m  LAW   FOR    TUE  T^FRINGEMEKT  OF  CO! 

RIGHT. 

Great  Bumis.  —  Books. 


The  8  Anne,  c.  19,  provided  that  the  printer,  publisher,  im- 
j>orter,  or  seller  of  a  pirated  book  should  forfeit  every  co; 
or  sheet  to  the  owner  of  the  copyright,  by  whom  it  was  to 
destroyed,  and  should  further  he  liable  to  a  penalty  of  one  peonj 
for  every  copy  or  sheet  found  iu  hia  possession,  —  one  half 
go  to  the  queen,  and  the  other  half  to  any  person  wlio  slioul 
sue  for  it.*     But  there  was  a  proviso  which  allowed  any  per 
to  import  or  sell  "  any  books  in  Greek,  Latin,  or  any  oUier  for 
eigu  language,  printed  beyond  the  acas."^     This  provision,  u 
far  as  it  permitted  the  importation  of  books  first  printed  in 
Great  Britain  and  reprinted  abroad,  was  annulled  in  17S9, 
the  12  Geo.  II.  c.  36,  which,  in  the  case  of  the  importiui; 
8nch  works,  provided  for  a  forfeiture  of  the  copies  whicli  we\ 
to  be  destroyed,  and  imposed  a  heavy  penalty,  to  be  sued  for 
by  any  pcrtiou,  and  to  be  divided  between  the  king  and  thepe^ 
son  suing.     This  act,  which  was  to  remain  in  force  foraliiu- 
ited  time,  was  continued  by  several  succeeding  statutes.*  Until 
1801.  there  was  no  statute  giving  to  the  owner  of  the  copyhgM 
an  action  for  damages  sustained  by  the  piracy  of  his  botik. 
But  such  action  would  lie  on  the  principle  that,  when  a  statute 
secures  a  right  and  makes  no  specific  provision  for  its  proi 
tion,  the  common-law  remedy  is  available.     In  1801,  howc 
the  41  Geo.  HI.  c.  107,  gave  to  the  owner  of  the  copyright 
special  action  on  the  case  for  damages,  increased  the  penal 
to  threepence  for  each  pirated  copy,  and  provided  for  the 


in 


'  >  1.  •  ».7. 

"  SO  Geo.  II.  c.  47;  27  Gw.  IL  c.  18;  3S  Qm.  IL  e.  10. 
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feiturc  of  CQpiee.^    It  also  ro-cnacted  pcnallics  and  forfeitures 
ill  the  case  of  the  itDportation  of  l)ooka  first  imblJalied  in  Great 

^ Britain  and  reprinted  abroad.^ 
Remedie*  Pioirided  by  XIxl«Uiis  Btetnte.  —  From  1801  to  1842, 
tho  law  continued  substantially  the  same  with  respect  to  tlie 
penalties  and  forfeitures  imposed  on  tbo  offender,  and  the  reme- 
dica  given  to  the  owner  of  tlio  copyright.     But  by  the  5  A  6 

Vict.  c.  45,  passed  in  the  latter  year,  an  important  change  was 
made.  From  tiic  reign  of  Anim  till  tliut  of  Victoria,  tlie  for- 
feitures and  penalties  were  intended  as  a  punishmcut  of  the 
offender,  rather  than  a  direct  benefit  to  t-lie  owner  of  the  copy- 
right ;  since  any  person  might  auc  for  tlie  jKualtica,  and  tlie 
forfeited  copies  were  rcquii-ed  to  be  destroyed.  By  tlic  statute 
of  Victoria,  the  penalties,  except  in  the  case  of  the  importation 

jpf  books  originally  published  in  England  and  reprinted  abroad, 

'^re  abolished.  Tho  action  for  damages  is  continued  ; '  and 
piratical  copies  of  a  book  ai*e  declared  to  be  tlie  profMjrty  of  tho 
autlior,  who  is  em{>owered  to  recover  Ihem,  or  damages  for  their 
detention.*    Tlic  provisions  of  tliis  statute  apply  to  alt  literary 

jproductioiis,  musical  compositions.  ma|>s,  charts,  and  plana.' 

m   Action   for   DamageB   against   Unlawful  Printing.   Importing,   or 

e«Uiufi.  —  By  section  15,  it  is  enacted,  **  that  if  any  person 
iSliall,  in  any  part  of  the  British  dominions,  after  the  passing 
nf  this  act,  print  or  cause  to  be  printed,  cither  fur  sale  or 
bxportation,  any  book  in  which  there  shall  bo  subsistiug  copy- 
right, without  the  consent  in  writing  of  the  proprietor  thereof, 
or  shall  import  for  sale  or  hire  any  such  book  so  having  l>een 
nlawfutly  printed  from  parts  beyond  the  sea,  or,  knowing 
ch  book  to  have  been  so  unlawfully  printed  or  imported, 
hall  sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be  sold, 
published,  or  exposed  to  sale  or  hire,  or  shall  have  in  his  pos- 
session, for  sale  or  hire,  any  such  book  so  unlawfully  printed 
^r  imported,  without  such  consent  as  aforc.Haid,  such  olTender 
lall  be  liable  to  a  special  action  on  the  case  at  the  suit  of 

proprietor  of  such  copyright." 
This  section  prohibits  the  unauLborixed  printing  of  a  copy- 


■  ■.  7.  *  See  deflniUon  of  book  in  i.  2.    Ai 

*  1.  88.  to  mipt,  chtru,  and  pljiua  being  within 

tbl«  tutute,  tee  anu,  p.  174. 
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righted  book,  "  in  any  part  of  the  British  dominions,*'  and  the 
iu|>ortatiou  or  salo  of  "  any  such  book  so  having  been  Do- 
lawfully  printed."  The  words»  "so  having  been  unlavfullf 
printed,"  in  the  connection  in  which  they  are  here  used,  nata- 
rally  and  correctly  refer  to  copies  printed  in  the  British  domiDioDB 
without  the  written  cousent  of  the  author ;  since  the  priotiiig 
in  a  forei{;n  country  of  an  English  copyrighted  book  is  not 
unlawful.*  Hence,  a  strict  constniction  of  the  section  woald 
limit  its  application  to  books  unlawfully  printed  in  the  British 
domitiiuns,  and  the  proliibition  would  not  extend  to  the  import- 
ing or  selling  of  piratical  copies  printed  in  a  foreign  couotiy. 
But,  by  books  "  unlawfully  printed,"  Parliament  doubUea 
meant  those  printed  "  without  the  cousent  in  writing  of  the 
proprietor  "  of  tlie  copyright ;  which,  of  course,  would  apply  to 
hooks  printed  in  a  foreign  country,  as  well  as  those  printed  id 
Great  Britain.*  Every  preceding  act  properly  prohibited  print- 
ing  or  importing  wiUiout  the  written  consent  of  the  auUior,  H 
and  the  sale  of  copies  which  had  been  so  printed  or  imported.* 
Thus,  provision  was  expressly  and  clearly  made  againct  U» 
importation  and  sale  of  piratical  copies  printed  abroad.  Then 
is  little  doubt  that  Parliament  intended  to  continue  tliis  {)ro- 
vision  iu  the  statute  of  Victoria,  and  that  what  is  above  poiated 
out  is  a  defect  whidi  resulteil  from  a  careless  change  in  tlie  , 
langua^  copied  from  the  preceding  acts.  Tlie  statute  riUfl 
probably  be  judicially  construed  according  to  this  intent,  rather 
than  its  literal  i-eadiiig. 

The  statutory  remedy  is  given,  not  only  against  the  pcreoD 
who  actually  sells  piratical  copies,  but  against  any  pei-aon  niio 
exposes  such  copies  to  sale  or  hire,  or  has  tliem  ia  his  posses^j 
sion  for  sale  or  hire. 

Knowledge  of  Piracy.  —  Neither  the  printer  nor  the  impoi 


)rte9 


>  "Howi'fui  it  be  unlfiwful,"  aBkrd 
Chief  Jostice  Wilde,  "  to  print  ■  work 
ahtoadf  "  Boozey  v.  Tolkien,  6  C.  D. 
4H0. 

»  In  Norellu  v.  Siiillow,  12  C.  B. 
189,  Talfourd,  J.,  mid  :  ■■  Tlie  \ma- 
gtuige,  lioweri?r,  of  tlie  cIbusc  [e.  16, 
6  &  6  Vict.  c.  4&I  is  nnt  new  ;  it  19 
adopted  from  tlie  comripoiidingKction 
of  64  Cieo.  m.  c.  IhA,  ■.  4,  wtiicb  ll  fol- 


lows, except  that,  inateftd  of  n»peatin| 
the  wordj,  '  witlioal  t]ie  coownt  io 
wrilitig,'  to  eftch  contlitioii  of  it>- 
fringument,  it  osrs  t)ic  wurd«,  'so  on- 
iKM-fuliy  print*.')],'  Jbc.,  which  pcrfuip) 
were  tncomcUjr  adopted  to  mffM 
repetition." 

>  8  Anne  c.  19,  s.  1 ;  41  Geo.  m.  < 
107,  a.  1  i  &(  Geo.  IIL  c.  1G6.  s.  <. 
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can  succesariilly  plcaj  that  lie  did  not  intentionally  or  know- 
ingly violate  the  copyriglit  or  another ;  but  the  publisher  or  the 
Bcller  is  not  liable,  unlesH  he  knows  thai  the  book  waa  unlav- 
fully  printed  or  imported.'  IF  llie  publisher  is  also  the  printer 
or  the  importer,  as  is  not  unfrequently  the  case,  ignorance  of 
wrong  will  Ihj  no  excuMB  fur  his  unlawful  printing  or  ini|)orting. 
Forfeiture  of  Copies.  —  A  further  remedy  agninst  piracy  ia 
given  by  section  2S,  which  provides  that  all  copies  of  a  book 
vbich  shall  have  been  printed  or  imported  without  the  written 
conitent  of  the  owner  of  the  copyright  eliaU  Itc  deemed  to  be 
tiie  property  of  such  owner,  who,  after  demand  iu  writing, 
sball  '*  be  entitled  to  sue  for  and  recover  the  same,  or  damages 
for  the  detention  thereof,  in  any  action  of  detinue,  from  any 
party  who  shall  detaiu  the  same,  or  to  sue  for  and  i-ecovcr 
damages  for  the  coDveraion  thereof  in  an  action  of  trorer." 
Tlie  owner  of  the  copyright  is  here  entitled  to  claim  as  his 
property  piratical  copies  from  any  jierson  who  either  has  them 
in  his  poseeseion,  or  who  has  unlawfully  converted  them  to  his 
own  nsc.  He  may  sue  for  the  rccoverv  of  the  copies  found  in  , 
tlie  possession  of  the  wrongnluer,  and  for  the  value  uf  those 
which  have  been  unlawfully  disposed  of.  In  Delf  tf.  Dclamottc, 
tlie  Court  of  Chancery  ordered  the  defendant  to  deliver  to  the 
plaintiff  all  unsold  copies,  and  to  pay  the  net  profits  on  those 
which  had  been  sold.  The  plaintiff  claimed  the  full  value  of 
U»e  latter  ;  but  the  court  said  that,  if  he  wanted  more  than  the 
net  profits,  he  must  seek  his  remedy  iu  a  court  of  law.^ 


»  Coltxirn  IT.  Slmoii.  2  Hare,  bK.  667 ; 
Ltader  e.  titrsnire,  2  Car.  t  Kir.  1010. 
Sm  a»U,  pp.  401-404. 

■  a  Jar.  M.  a.  d&J;  i.  c.  8  Kay  &  J. 


property  tn  the  copies  wliich  have  not 
been  tolil,  uad  wbiclt  bj  Uie  precent 
law  an  dedared  to  be  tlie  property  of 
the  true  proprietor  of  the  copyright. 


681.     "  Thb  poinl,"  «aid  Wood.  V.  C,    and  are  handed  orer  lo  bitn  acconling- 


'  te  new,  and,  I  tlitnk.  ia    now  taken 
Ibr  (be  Qnt  time.      On  all   Utv   ixva- 


ly  ;  wliereas  u»d«r  (lie  fi>rnier  taw  Ihty 
were  always  destroyed,  m  lliat  ibe  in- 


ihina  bithertu  in  which  a  diipute  of  jured  author  coald  nerer  utilize  them. 
tJilj  tort  hu  arlven,  the  proprietor  of  Unthewhulo,  however,  I  il»  not  avo  why 
tlie  ctipyrighL  ha*  ncrer  in  any  one  re-    a  court  of  e()iiity  should  givv  the  plain- 


parted  caav  »b(ain<.i)  tame  iluui  the 
proBts  which  tliv  defendanl  has  niadc by 
tlieanli'(.ifthepinitiail  copies  of  tbe  book. 
It  may  be  that  it  lias  be«n  Inteudod 
to  inUY)duce  as  great  an  alteration 
in  respect  of  the  proceeds  of  the  cupiea 


tilT  more  than  It  haa  alwKvs  given  him 
leaving  him  lo  get  what  further  ilaitin)^ 
ho  may  at  law.  by  an  action  of  trover 
for  the  conversion."    B  Jur.v.  a.  B3S. 

See  aJsn  Colbtun  e.  Simmi,  2  Hare, 
648,   which   was    deciiled    under    the 


which  have  beeosuld  as  in  the  right  uf    statutes  in  force  before  G&C  Vict,  a  45. 
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PenaltleB  agalnit  Unlawful  Importine. —  Section  17  proliiluU 
the  uuaatborized  importation,  into  any  part  of  the  British  dct- 
minions,  of  any  copyrighted  htH>k  first  puhlii^lied  in  the  Ciiilcd 
Kingdom  and  reprinted  in  a  foreign  country ;  and  declai'efl  that 
every  such  book  which  shall  be  so  imported  for  sale  or  hire,or 
Hhall  l>e  ttold,  publiBhed,  or  ex|)Osed  to  sale,  or  lot  to  hire,  by 
any  person  ksiowing  it  to  have  been  so  imported, '^sliall  tie 
forfeited,  and  shall  be  Hctzed  by  any  officer  of  customs  or  ex- 
cise, and  the  same  shall  be  destroyed  by  sucti  officer/'  It 
further  provides  that  the  offender,  being  duly  convicted,  BhtU 
forfeit  ten  pounds  for  erery  ofTeuce,  and  double  ibe  valuo  vif 
every  copy  which  he  has  unlawfully  imported,  published,  gold, 
or  exposed  to  sale  ;  "  five  pounds  to  the  use  of  such  officer  ot 
ouatoms  or  excise,  and  the  remainder  of  the  penalty  to  the  us9 
of  the  proprietor  of  the  copyright." 

Under  a  similar  provision  iu  12  Geo.  11.  c.  36,  it  was  held 
that  two  poualties  might  be  iucurrod  on  the  same  day,  for  two 
distinct  sales.^ 


I  Brooke  r'.  Mi1l!k«n,  &  T.  H.  »». 

I  bIioU  nol  attempt  lo  oxpliin  tlie  pro- 
vidions  uf  a  stfttutc  wtiicli  in  one  part 
(s.  23)  proviiles  iliAt  copiea  of  n  book 
pirotii-nllv  imported  kIiaU  become  the 
property  of  tlic  owner ul  tin-  copyriglit. 
rniJ  Id  HDUtlK-r  (b.  17}  declurvtf  timt 
each  copjei  itiatl  be  •pizpd  Btut  do- 
Btroycd  by  iu\y  officer  of  ciKtomti  or 
extiiu ;  wliiuli  Iti  one  pftrt  (s.  28) 
enacta  Uial  tlie  wrong-doer  sliall  Im; 
linltlt.-  to  the  nwiitr  of  t)ie  (xijiyngtit 
for  the  vnlue  of  efery  unliiwfull^  im- 
ported copy  wliici)  lie  Has  koH,  and  in 
aoothwr  (b,  17]  m^s  that  he  aliall  for* 
f«it  doable  the  Tiilne  of  erery  fuch 
copy  Bold.  Thff  highly  ptnal  provi- 
sions of  8.  17  not  only  cause  (.'OTif'itsion 
And  UDCvrtuknty  iis  to  tlie  meanin)!;  of  thi> 
taw,  but  t1iey  arc  unnecesanry  and  out 
of  place  in  n  ilAtute  which  otherwiBe 
amply  provides  for  the  protection  of 
Uteniry  property  anaimit  tine  importa- 
tion of  piniicd  copies. 

I  cannot  re^ar<i  the  copying  of  this 
proviuion  in  llie  6  &  (J  Vict.  c.  46,  other- 
wise than  OS  nn  instance  of  the  loose- 
ne«B  with  which  stAtities  are  loo  often 
drawn.    The  provision  woa  originally 


enneted  !n  I7!19,  and  w«s  (1e«i(p>p<t  not 
for  tlie  praventtuQ  or  redmt  (if  pirtcy, 
but  simply  to  incrMse  tlie  revi>ii 
and  pn>tcct  the  imiiuirial  intemt* 
titc  kingdiMU.  Thia  is  nuLnifed  fi 
the  preamble  nf  Ihe  stalulc,  1'i  ^itf^■ 
c.  Sfi.  which  nx-lleB  that  "  ll»  A 
payable  upon  paper  imported  intn 
kingdom,  to  be  made  tuo  of  in  pHat-' 
ing,  tireatly  exceed  the  duties  p«>aUt 
upon  the  importation  of  printed  book*, 
whereby  fitrviKnen  and  nthen  amm- 
coiiroi^eil  tu  bring  in  grvat  ntimtiennf 
bociks  originally  printed  and  puUishH 
in  this  kingdom  and  reprinted  atwtMil, 
lo  tlie  diminution  oi'  hia  Majesty's  rev- 
enoe,  and  the  diocourageinent  of  tbe 
trade  and  nianafacture  of  this  king- 
dom." "  The  prevention  Uiereof  for  the 
future,"  was  the  avowed  object  nf  the 
act.  It  was  to  continue  in  force  only 
for  seven  years,  and  wan  renc-wed  fv 
short  (Mrioda  by  several  other  acu, 
whieh  had  no  rtfervnee  to  literary 
properly.  20  Oeo.  11.  c.  4T  :  37  0»o. 
Jl.  c.  Id  ;  8«  Oeo.  II.  c-  16.  Tbt  pro- 
vi«{on  was  inn-rted,  for  what  reason  k 
not  apparent,  in  the  copyrijtht  act  41 
Oeo.  III.  o.  107,  0.  7,  puoud  in 
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Common-Law    Remedies   Available    mider    Statutai  ^  It  ift  a 

recognized   principle  of  statutory  conatructiou   tliat  where  a 

.xi^lit,  previously  existing  by  Uie  common  law,  is  secured  by 

B  statute    whicli  provides  nn  remedy  for   itif   protection,  the 

Bommoii-Iaw  reiucdiea  are  available  ;  and  where  the  statute  pre- 

■icribea  penalties  and  forfcitiirea,  but  docs  not  provide  a  remedy 

for  dauiageSf  the  oommoii-luw  action  fur  damages  will  lie.^ 

This  rule  has  been  applied  iu  the  interpretation  of  the  ci>pyright 

statutes.     The  statute  of  Anne  ini{>08ed  penalties  and  rorfeit> 

nre«  fur  the  violation  of  copyright,  but  did  not  give  an  action 

■lor  dumugcs.     Such  action,  it  was  held,  was  utl'ordod  by  the 

fittm  which,  doubtless  because  it  vu 
fonnd  ia  tluitacl,it  was  copied  intlieex- 
Uliofi  nuiute  nf  V'tcim'iit.  IVIiile  liooka 
plratitaill^  irnpnrtj>r)  wore  hf  lliiv  pro- 
vmIoi)  inuile  pubji-vt  to  forfvilurc  iind 
Id  br  ilestroyH  hy  tlie  customs  ofilcer, 
^hvy  were  kIw)  hy  the  coprriKtit  itut' 

«l«*  in  (oFoe  before  the  6  &  6  Vld.  c- 
fats,  — Tii.,aAni)e,c.t9,s.l;4irieo.IIl. 
Pe-  107.  t.  1;  and  Se  Geo.  III.  c.  ISO, 

K.  4.  —  required  tn  br  forfcilod  to  Ibe 

Dwtier  of  tli«  cop^ritilit,  to  be  by  Itim 

dMtJt*>ed.     In  either  cue,   therefore, 

lh«7  wrra  subject  ladcttruclion.     But 

6  4ft  Vict.  L*.  -45,  ne  hus  been  *eL>n.  en- 

•cu  ID  une  BeL-liiin  that  XUi-y  sluUI  be- 

CDine  tbtf  imijKTi^  n(  the  owtter  of  ihe 

CopTrt|(hl,   mtitl   in  uinther   tlmt   titey 

•hall  be  ilvMroyed  b;  any  officer  of 
,    (nuiotui  or  cxcive. 

Tb*  matter  h««  been  vtill  further 
ipKcait<lbrtlieCii«ioni«LA\*a.  Tli« 

latest  Cunsotiilatitiii  Act,  3y  St  40  VicU 

t,  86.  |>iieae<1  in  1876,  prohihiti  tlie  im- 

portittg  of  L-ertnin  fniiim-nitcl  nriu-U**. 

and  det^lnn**  Ihnt  tlivy   "  rhKll  Ij«  for- 

kfeited.  and  m*y  be  destroyed  or  other- 
wfM  di*po«ed  of  a*  the  commitiioner* 
afmnoauniKy  direct."  ■.  4Z  Among 
dw  |lliD0i  thita  enunicratej  aso  "  Dooka 
wherein  Ihe  i.-ni>yri|fht  ihall  be  tint 
•uhalitiInK,  tint  coinpoM-d,  or  writl^'n 
er  piiiited,  in  Uie  United  Kingilom, 
printed  or  reprinted  in  any  other 
countiy.  a«  to  which  the  projirieior  of 
■urh  copyr^Kht  or  hia  nupnt  »ti«ll  have 
gifen  lij  the  cuuiaiiaaii>iie»  of  cuatuma 
a  notice  lo  writin|[,  duly  ilcL-larvd,  thai 


bIm  ttating  when  nicb  copyright  will 
expire." 

Section  44  cnocta  thm  "  The  com- 
mtMionpn  of  cnatomti  nhall  cMtue  to  be 
iniidtr,  anri  to  kiv  piiblicJy  i-x|iosed  «l 
iht*  cuctutU'liuuaea  in  tliv  »e*erul  purls 
in  the  United  Kingdom,  liata  of  all 
hooka  wherein  the  copyright  ahall  be 
lubalalliig,  and  la  to  which  tlie  pro- 
prietor  of  such  copyriglit,  or  hia  agent, 
■tin]]  bnre  yiren  notice  in  writing  lo 
the  mI<I  commiaaionera  ibnt  aucli  copy- 
right exiala.  atHting  ia  auch  notice  when 
luch  copyright  expire*,  iccompanied 
by  a  declaration  madu  ami  auhscrilred 
befuro  a  collector  of  cuitlaraa  or  u  Ju*- 
ul-6  uf  the  ]K-aee,  iliai  ihe  conlento  of 
such  iiotivc  sre  true  " 

iSectiun  46  provides  that  peraona 
complaining  of  the  prohibition  of  boolu 
in  the  copyrigtit  IU»  may  app^  u>a 
judge  In  cliamben. 

Si-«:tioii  162  proliibita  t)ie  importa- 
tion iulu  Ihe  Briiiah  poseOMions  abroad 
uf  foreign  reprinU  of  English  copy- 
riglitbtioka:  butproridea  that  "noth- 
ing herein  contained  shall  be  taken  to 
prevent  her  Majesty  from  exercising 
the  power*  veaied  tn  her  by  the  10  &  U 
Vict.  c.  05.  inliiuled  '  An  Act  lo  antend 
llie  law  relating  Iu  the  pruleclion  in 
the  colonics  of  works  emitted  lo  copy- 
right In  die  United  Kingdom,'  lo  sus- 
pend in  certain  catee  such  proliibition." 

>  Sm  Sedgwick.  Conatruction  of 
KUL  &  Const.  Law  (2d  ed.,  by  I'om- 
eroy),  76,  341,  842;  I'otter'a  Dwsrris 
on  .Suiutea,  1&&,  210;  Maxwell.  Inter- 


■HCli  copyright   subaialB,   such   notice,  pretalion  uf  Statulea,  IMS. 
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oommon  law.i  When  the  statutory  are  coeitensire  with  thi 
coniinou-law  remediea  the  4juostion  may  arise,  whether  the  i«^ 
mer  arc  exclusive  or  cumulative.  liiit  when  the  statutorf 
remedies  are  not  complete)  nor  adequate  for  the  protection  of 
the  right  cunferred,  the  uommou-law  reiuediea  have  been  held 
to  bu  in  force.  Thus,  by  section  15  of  6  &  6  Vict.  c.  4o,  the 
printer  is  made  liable  to  an  action  for  damages,  only  wlien  ibe 
printing  is  "  for  sale  or  exportation  ;  "  and  the  importer,  onl; 
when  copies  are  imported  "for  gale  or  hire."  No  remedy ii 
given  against  any  person  who  prints  or  imports  for  gratoitMi 
diatribution,  or  who  gratuitously  distributes  copies  priuted  or 
imported  without  authority.  But,  in  Novello  v.  Sudlow,  it  wu 
licld  tlmt  an  action  for  damages  would  lie  under  llie  statute  for 
tlie  gratuitous  distributiuu,  among  the  members  of  a  uoging 
society,  of  lithographic  copies  of  a  musical  composition.'  Soia 
Rooiiey  v.  Kelly,  where  the  plaintiff  declared  that  j>arts  of  bis 
book  had  been  pirated,  it  was  contended  for  tlie  defeudant 
that  section  15  of  5  <fc  6  Vict.  c.  46,  prohibited  the  publiialioi 
only  of  a  booky  and  that  the  plaintilT  should  have  allcgetl  tUt 
his  entire  work  had  been  taken.  But  the  Irish  Queeu's  Bcudi, 
without  approving  this  view  of  that  section,  expressed  tk 
opinion, that,  '-independently  of  the  15th  section, the  proprietor 
of  the  copyright  in  a  hook  may  maintain  an  action  for  the  . 
infringement  of  such  copyright ;  '*  that,  tlie  right  being  Becarei^ 
by  tlie  statute,  "  it  is  clear  that  a  common-law  right  of  actioa^ 
would  attacli  upon  any  invasion  of  such  statutable  right,  even 
though  it  be  invaded  by  the  printing,  publishing,  <&c.,  of  oalf 
a  pitrtt  but  not  the  gntire^  of  the  proprietor's  work,  and  thoogh 
the  remedy  given  by  the  15lh  section  did  not  extend  t^^^^ 
case  of  such  partial  printing  or  publication,"  Aq,^  fl^^f 

When  Common-I>av7  Remedies  not  Available.  —  But  tllC  ^^ 
ciple  that  the  common  law  atToids  a  remedy  when  one  is"** 
provided  i>y  the  statute  does  not  apply  in  the  case  of  aiij  riglil 


1  Beckford  v.  Hood,  7  T.  U.  620; 
CntK'll  t'.  nol>crtftDii ,  &  Vat.  A[>p.  Cait. 
4()S :  liuwitrlh  r.  WUkci,  1  Cniiip.  fi4, 
US;  ('ulbum  p.  Simms,  2  Hare.  548, 
&{((l.  See  alio  'i'liomiwon  t.  S^inotidi, 
6  T.  U.  41 ;  Slivrifl  v.  CoitM,  L  Rum. 
L  My.  l&S,  107. 


a  V2  C.  B.  177.  See  ftlto  AIM**; 
Ocr  f.  Mackenzie,  9  Sc.  Set*.  Cu- " 
■IT,  748 ;  Boozej  p.  Tolkien,  6  C.  8. 

•  11  Ir.  Uw  Bep.  h.  8.  I68y  I'U"*-. 
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not  wcnred  by  the  statute.    The  copyright  in  a  book  secured 
by  the  5  &  G  Vict.  c.  45,  is  the  exclusive  right  of  printing  or 
otherwise  multiplying  copies  ;  and  the   penalties,  forfeitures, 
and  remedies  provided  by  that  statute  arc  directed  against  the 
printing,  imfiorting,  and  selling  of  piratical  copies.     Hence, 
yUie  unautliorizcd  public  reading,  representation,  or  perform- 
lltice  of  any  composition  is  not  a  violation  of  the  copyright 
therein ;  and,  in  such  case,  the  person  injured  is  not  entitled  to 
kthe  remedies  provided  for  the  infringement  of  copyright.*     In 
the  caae  of  a  dramatic  or  musical  composition,  such  wrong  is 
■n  inrasion  of  playright  which  is  expressly  secured  by  statute, 
nnd  for  which  specific  remedies  are  provided.     The  law  on  tbia 
knibject  is  considered  under  tlic  head  of  playright.^ 
r    So  Uie  unauthorized  public  exhibition  of  a  copy  of  an  engrav- 
ing was  held  not  to  be  a  violation  of  17  Geo.  111.  c.  57.'    But  in 
the  case  of  paintings,  drawings,  and  photographs,  tlie  statute 
expressly  prohibita  the  exhibition  of  piratical  copies.^     In  tho 
easo  of  sculpture,  models,  and  casta,  the  statute  gives  to  the 
owner  of  any  such   article  "the   sole    right  and    property" 
therein  for  fourteen  years  **  from  first  putting  forth  or  publish- 
ing the  same.*' '    The  right  thus  secured  is  not  restricted  to 
printing  or  the  circulation  of  copies ;  but  ia  coextensive  with 
the  common-law  property,  which  embraces  tho  exclusive  right 
of  publicly  exhibiting  tho  work.     Ifcnce,  although  the  statute 
does  not  expressly  provide  a  remedy  against  unlawful  exhi- 
bition, the  common-taw  remedy  may  be  held  to  be  available, 
ou  the  principle  that  when  a  right  is  secured  the  legislature 
ia   premuned    to   have    iutendud    complete    remedies    for   its 
protection. 

Ldmitetion  oT  AcUona  —  Section  26  of  5  A  6  Yict.  c.  4n,  pre- 
■cribes  that  **  all  actions,  suits,  bills,  indictmeuts,  or  infurma- 
iiona  for  any  otfcnce  that  shall  be  committed  [gainst  this  act, 
Bliall  be  brought,  sued,  and  commenced  within  twelve  calendar 
montlis  next  after  such  offeuce  committed,  or  else  the  same 


■  CotenMn  F.  W*tben,  6  T.  R.  S45  ; 
RtSile  V.  Con<|UMt.  9  C.  B.  M.  «.  '76 ; 
TiMkr  r.  Lftcr.  I  lUm.  AM.  747; 
duk  r  Biihop.  ^5  I..  T.  s.  s.  006. 
Be*  »!•(■  Mum;  v.  EHwUjo,  6  Bam.  A 
AM.  667 ;  feUrtln  c  Wrigbt.  in/hi. 


>  See  Ctuip.  XVI. 
»  Martin  r.  Wright,  8  Sim.  297. 
*  S6  ft  as  Vict  c  68,  •».  6.  7. 
«  6t  Geo.  m.  c.  M.  ft.  1. 
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sliall  be  Tuid  and  of  none  effoct ; "  but  provides  tliat  this  limi- 
tation sball  not  apply  to  actiotiH  respecting  copies  of  books 
required  to  be  delivered  to  tbc  British  Muscutu  snd  the  imi 
other  libraries.  Tlie  question  bus  been  raised,  wlielher  the  limi- 
tation here  prescribed  applies  oulj  io  the  case  of  (tenalties  uid 
forreiturcSfOr  extends  also  to  actions  for  damages.  Tliedoibt 
relates  to  the  sense  iu  which  the  word  offence  is  used.  The 
language  of  section  26,  above  quoted,  is  copied  verhattm  froiD 
section  10  of  S  Anne,  c.  19,  except  that  tlie  liraitatioit  is 
changed  from  three  to  twelve  months.  But  the  statute  of 
Anne  imposed  penalties  and  forfeitures,  without  proriding  bii 
action  for  damages ;  hence,  in  an  early  Scotch  case,  it  vu  beld 
that  the  limitation  clause  of  the  act  applied  only  to  the  petialtiei 
and  forfeitures,  and  not  to  actions  for  damages  or  injunctiom' 
The  aame  view  of  the  statute  of  Victoria  was  taken  in  ■  mw 
recent  case  by  the  Court  of  Session  iu  Scotland.* 

In  Hogg  V.  iScott,  it  appeared  that  the  defendant  had  pub- 
lished, in  1868,  the  first,  and  in  the  tatter  part  of  1862.  the 
second,  edition  of  a  book  containing  matter  pirated  from  tbe 
plaintiff's  works,  lie  also  intended  to  publish  a  third  editiim. 
In  August,  1878,  the  plaintifT  applied  for  an  injunctiOD  to 
restrain  the  defendant  from  further  pubtiHhing  or  selling  u* 
copies  of  such  piratical  work.  One  of  titc  defences  set  op  *u 
that  the  statutory  limitation  applied  to  all  actions  and  suits. 
whether  for  Ibe  )>cnalties  or  damages  or  injuuctions,  tnd 
bence  that  the  plaiiitilT's  suit  was  barred  by  lapse  of  titnc- 
Vice-Chancellor  Hall  exprtissed  the  opinion,  that  the  fori 
offence  was  not  used  in  section  26  in  the  same  sense  as  in  m& 
tion  15,  wliich  gircs  an  action  on  the  case  for  damages;  that 
the  limitation  prescribed  was  intended  to  apply  only  in  flWM 
of  penalties  and  forfeitures ;  that  it  could  not  operate  to  dcdtro; 
the  property  secured  ;  and  tliot  an  action  for  damages,  or  a  «•'* 
for  au  injunction,  might  be  maintained,  although  more  tluo  * 
year  had  passed  since  the  wrong  was  done.  But,  howew 
this  might  be,  he  hud  no  doulit  that  the  defendant  could  not 
go  on  committing  new  wrongs  or  oficuccs  by  coutiiiu>"j 
publishing  and  selling  the  piratical  work,  in  violation  of  tbc 


I  CUrk  V.  Bell.  10  Mor.  Diet,  of 
Dec.  Ut.  Prop.  A  pp.  p.  9. 


'  Stewart  v.  Black,  0  8c  Sw^C* 
2d  ler.  lose. 
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^plaintiff's  right  of  property, 
granted.^ 

h     »■  L«w  R«^  18  Eq.  444.    Tbe  Vice- 
%ha.nceU(H-  said :  — 

"  I  cannot  allow  ihe  objection  Inhpn 
Co  the  pUinliff'it  righC  lo  sue,  because 
■nDrc  tlinn  twlw  munllis  elapsetl  be- 
fore lie  (ik<I  a  bill  In  tliit  cuiirt-     By 
the  Sd  cection  oFthe  itAtute.i  property 
la  created  in  an  tDtbor*!  work  which 
prima  facie  it  Xa  endure  fur  a  lemi  cer- 
tain, and  that  property  will  remain  in  the 
ftotliorAT  lib  rcpre«enialirea,a9  owners 
,  oC  it,  till  it  be  taken  away  from  liim  or 
ithem.     The  affranient  that,  if  a  case 
r  arise*  for  a  auit  In  re*p<H;C  of  the  au- 
thor'a  riiilit  tu  his  pntiwrty,  and   the 
author  doea    not   comnienue    his   kuit 
within  twelve  tnonthi.    that   lliereforv 
hia  property  ia  frono,  I  do  not  a{[ree 
with.     I  du  not  find  chat  clearly  ex- 
preaaed  in  the  aUtiite.  and   I  cannot 
put  Kuch  a  conalru^tinn  upon  tlie  StSth 
aeetion.     The  l/>lii  aection  givoa  to  an 
ownrr  uf  copyright  a  special  action  on 
the  case  in  reaped  of  any  piracy.     The 
remedy   so  provided   is    apparently   a 
cumulative  one;  but  witcther  it  be  so 
or  not  1«  not  very  iniportuii.     The  rem- 
edj  ia  ffiven  aj^inst  the  person  who 
ia  called  the  '  offender,'  and  the  act 
ipoken  of  aa  the  '  offence  '  ia  tlic  print- 
ins  for  lale  or  export-ition  of  any  book 
in  whicli  there  shall  be  aubaiaiinir  copy- 
right.    Mr  Mortiati,  In  hla  arftumoiit, 
contended  that  tlie  court  ought  tu  put 

»Bpon  the  word  nffi-uce  in  the  2flth  aeo- 
lloQ   llic  same  cnnitlructinn  aa  it  bear* 
in  the  ISth  ceclion  of  the  etattirc     If 
lliat  were  a  reaaonable  conatructian.  it 
nighi  bft  adopted  ;  but,  looking  at  tlie 
UluT  aectinns  in  t)ie  ctatuio  which  re* 
1^  to  penalties,  I  do  not  think  it  would 
be  rcMonalile-     There  is  nottiinfr  to  be 
band  in  them  about  any  'ofTciKe'  in 
th«  aenae  conlemled  for  on  ttie  pnrt  of 
the  defendant.     If  the  book  which  haa 
been  improperly  published  by  the  de- 
ndaDt    contains  property  bctonpiiif^ 
the  ptaintiff,  the  owner  of  cnpyri^tit. 
X  do  not  AM  how  it  can  bo  auccessfully 
Crmteoded  tliat  be  la  Buing  in  respect 
Vkf  an  ofleitce  In  the  aense  nrired  on  the 
tfMXX  of  the  defendant    The  plaintiffla 


1^' 


The  injunction  waa   tberefore 


■uinR  in  respect  of  his  copyright ;  that 
ia  his  property.  Tlie  2Gth  section  is 
no  (iouht  not  very  happily  framed  ;  but  I 
■m  of  opinion  that,  on  the  (rue  conatrno- 
tion  of  That  and  the  otlivr  leclitins  of  the 
autute,  the  '  ofl^nce '  contemplated  by  it 
must  be  the  dolny,  in  contravention  of 
iu  provisions,  of  something  expresalj 
prohiliiled  by  them. 

"  The  renl  qiieation  is,  ^Vliat  is  ttte 
'  offenct* '  intended  by  the  etaiuie  *  It 
is  the  printing  for  aale  or  exporcation 
of  any  work  or  part  of  a  work,  by  a 
pentoti  who  is  not  the  owner  of  the 
copyright  of  that  work,  and  wicboat 
the  ci>ii8cnl  of  the  owner.  The  non- 
suing  by  the  owner  of  the  copyright  in 
respect  of  a  partlcuUr  edition,  or  part 
of  an  edition,  of  the  defendant's  work, 
is  one  ihin^,-  and  even  if  it  could  be 
»aid  that  so  for  the  owner's  remedy 
was  burrvl  by  hia  own  neglect,  still  I 
lind  nothing  in  tlio  alalutu  which  «latea 
that  the  person  who  ha*  already  pul»- 
lislied  the  edition,  or  part  of  the  edition, 
complained  of,  may  go  on  doing  so, 
and  tliac,  if  he  does,  the  owner  has 
tlien  no  remc'dy  for  sach  further 
•  olTcnce.'  In  rcfcr>*nco  to  tliis  iiucs- 
lion,  1  oiay  add  that  the  Scotch  cases 
referred  to  by  Mr.  Fischer  are  not  to 
be  dtaregardotl.  They  were,  no  doubt, 
deci*iomi  in  reference  to  bouks  pub- 
lished l>er(iri'  the  passing  of  tike  statute : 
BtiU  Ibey  seem  to  iniw  lo  he  quite  con- 
sistent with  good  souse  and  the  reason- 
able interpretation  of  tlie  stattLle.  The 
riglii  of  the  owner  of  the  copyright  to 
his  property  in  it  is  not  to  cease  be- 
cause one  copy  of  tlie  work,  which 
without  his  sanction  contains  llie  pira- 
cies, lias  been  sold  and  disposed  of 
viihont  any  complaint  on  hit  part. 
He  is  not  nn  that  account  to  lose  all  his 
properly  in  his  copyright:  iherefbre 
I  hold,  in  accordance  with  tlie  decisions 
refcrri^d  to,  iind  on  tbe  cotistruction  of 
the  statute,  that  tlic  plaintift  has  not 
lost  hia  right  to  sue."     Ibid.  4^. 

"  The  offence  is  commiited  every 
time  a  copy  is  sold."  James,  V.  C, 
Jurrold  I',  lleywood,  18  W.  R.  1261, 
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ESCBAVINCS  ASD  PbIKTS. 

FeoaltlM  imd  ForfsitntM.  —  For  piracy  of  engravingii  uid 
prints,  penalties  and  forfeitures  are  prescribed  by  8Geo.lI.c.l', 
and  an  action  for  damages  is  given  by  17  C^o.  III.  e.  57. 
The  former  act  declares,  that  if  any  j>er8on  shall  engrave,  etch. 
or  work,  or  in  any  other  manner  copy  and  sell,  "in  the  wlioleor 
in  part,  by  varying,  adding  to,  or  diminishing  from  tlie  mtio 
design,"  or  shall  print  or  import  for  sale  a  print,  without  the 
written  consent  of  the  owner  of  the  copyriglit  signed  in  piw- 
ence  of  two  witnesses,  or  shall  sell  or  expose  to  sale  a  print 
knowing  it  to  have  been  so  unlawfully  printed  or  importHJ, 
such  ofTcnder  shall  forfeit  the  plates  and  the  prints  to  the 
owner,  to  be  by  him  destroyed,  and  shall  further  pay  five  diil- 
liags  for  every  print  found  in  his  custody  ;  the  penalty  recovered 
to  be  equally  divided  between  the  king  and  the  informer.' 

Action  foi  Dam««ea.  —  Tlic  17  Geo.  III.  c.  67,  provides  that 
every  person  shall  be  liable  to  an  action  for  damages  who  sbill 
engrave,  etch,  or  work,  or  in  any  other  manner  copy,  in  iht 
whole  or  in  part,  by  varying,  adding  to,  or  diminishing  from  the 
main  design,  or  shall  print  or  import  for  sale,  or  shall  publish) 
Bell,  or  otherwise  dispose  of  any  copy  or  copies  of  a  print  or 
prints  "  which  hath  or  have  been  or  shall  he  engraved,  etclie^< 
or  drawn  or  dcsignod  in  any  part  of  Great  Britain,  witho^^ 
tlio  express  consent  of  the  proprietor  or  proprietors  thereat 
first  had  and  obtained  in  writing"  signed  in  presence  of  V^** 
witnesses.' 

"wiien  aeUer  ia  Uabie.  —The  former  Statute  imposes  pcnalti^ 
and  forfeiture!*  on  such  seller  only  who  sells  or  exposes  to  Att»^ 
copies  which  he  knows  to  have  been  unlawfully  printed  or  in*' 
ported.     The  meaning  of  17  Geo.  III.  c.  67,  is  not  satisfacl*^ 
rily  clear  on  this  poiuL     There  is  little  doubt  that  the  seller  '* 
made  liable  to  an  action  for  damages  although  be  is  ignora^* 
of  the  piracy ;  and  the  statute  has  been  so  oonetrued.'    15^^ 


I 


'  r  1. 

'  Id  Moore  ■?■  Clarke,  Uie  qunUon 
WM  railed,  but  not  dtrcidetl.  wheilter  sn 
aclion  can  be  atKlnuiini!^)  under  t>iia 
■toluttf  witlirtat  proof  of  actual  dam- 
ag«.     "  PurliaiM  it   the    piracy   were 


estaliiidhcd,"  sutl  Beron  IVkci,  *'  »*** 
Ian  wnuU)  itnpl/  doiuage."  U  Mee**  ' 
W.  AM. 

»  \Vc«  cr,  Francit.  6  Bam.  4  A** 
737 ;  UamtHirt  v-  Sumner,  6  Huri.  * 
H.b.    See  mta,  p.  470. 
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phe  qacstion  liiut  been  raised,  vhctlier  a  seller  is  liable  for  the 
uuauthorizcd  sale  of  copies  whicb  have  not  Ifccn  unlawfully 
printed  or  imported.  In  Murray  v.  Ueath.  it  apiwared  that  the 
plaintiff  ha^l  employed  the  defendant  to  engrave  plate.'^  from 
eerUiu  drawings.  The  drawings  were  the  property  of  the 
pUtiiitifT,  and  the  platci)  had  been  pref^ared  for  his  exclusive  use  ; 
hilt  lie  pcraiittcd  the  defendant  to  retain  one  hundi-ed  copies  of 
the  prints,  on  the  express  condition  tliat  he  was  not  to  sell 
them.  Afterward,  the  defendant  became  Imiikrupt,  and  the 
eopie«  passed  to  his  assignees,  who  advertised  them  for  sale. 
Id  the  action  for  damages,  wherein  the  assignees  were  codcfend- 
its,  tlic  defence  was  set  up,  that  Uie  copies  had  not  l>een  un- 
kwfnlly  printed  or  imported,  and  therefore  their  sale  was  not 
Erocy.  The  court  thought  that  "  reading  the  statute  IT  Goo. 
[I.  c  67,  alone,  it  would  he  very  difTiuull  to  answer  the  argu- 
ment urged  on  behalf  of  the  plaintiff;'*  hut  construing  that 
act  in  connection  with  the  two  statutes,  8  Geo.  11.  c.  13,  and  7 
Oeu.  111.  c.  88,  which  it  rcuiled,  it  was  licld  that  the  sale  com- 
plained  of,  though  a  bi'each  of  contract,  was  not  a  violation  of 
eopSTrigbt.' 


I 


I  1  Bftrn.  4  Ad.  804.  Yt  m  not  •■tic 
tedatlj  Cl«ar.  from  Uw  opiniunn  of 
the  jodg««,  on  wliRt  irrnunil  thu  dect- 
•ion  wu  bued.  Lonf  T«nicrdon.  C.  J., 
b)U>rru|>ilng  coonwl,  oho  hi  J  refonvd 
■e  Um  cImm  of  17  G*o.  111.  c  6T, 
UntltA  tirnititt  pirmr/.  Mid:  'Tmii 
tbr  viMuav  be  nndcnlMxl  lo  >f>pljr  In 
print!  btkrn  tfom  ttic  nri){iiiKl  plate  1 
Ttiv  |ini)U  were  not  enirnred  witlifnil 
the  cament  of  the  proprietor."  Ibid. 
■ML  [a  ifetiTerinir  hit  opinion,  the 
■OM  jndfe,  af ler  rvferring  to  l^  Oen.  II 
c  It.  and  7  Geo.  Ill-  c.  38,  tootinued: 
**  TheqiHwiian  tlterefore  u.  wbetlier  the 
■rt  iraptrted  tu  the  deteTnUnl  be  one  fur 
wbich  he  would  Itave  been  liable  lo  tlie 
Ibrl^lun  Impuaed  by  either  of  the  re- 
dted  •Ulutra  If  it  he  not,  he  it  not 
liable  tn  the  action  on  the  rase  |ti«cn 
hf  17  Ueo  111  c  67.  Now.  >>oth  Ihc 
r*cttrd  ataiQtM  an  nnoifeatly  cotiRaed 
til  prima  ttmck  off  front  etiitnirtnitt 
pbmtctt  fmiD  other  en|[ravio|ti.  Tlie 
yrmcni  caie.  thcrrfnre,  w  mu  within 
^tliar ;  toi  lien  tli*  Snt  engnver  took 


a  certain  oiinili«r  of  ImpreMirau  from 
a  plate  engnvvd  hy  himself,  but  whi«j| 
he  had  contncted  to  eni^re  for  the 
UM>  of  anoilicr."    Ibid.  810, 

"Takini;  the  statute  17  Geo.  lU. 
c.  67,"  Mkil  LiuJi^dale,  J.,  "  In  cnn- 
junction  willi  the  nllter  Btaluint  whh:h 
it  rei'ilr*.  and  wlierebf  a  print  Better,  ur 
other  pcTton  M-ltiog  pirnti.*<|  priniB,  ia 
made  liaUe  to  forfeit  the  plate*  on 
whfvh  thej  arc  ropied.  tn  tlie  proprie- 
tor of  tt)«  orii^naU,  1  think  H  ii  niani- 
feat  that  the  laat  statute  di>M  not  applj 
to  tli«  cate  of  taking  a  print  uolawfull; 
from  I  lawfiil  plate."     Ibid  (ill. 

The  17  Gen  III.  c  &7.  ukea  in 
connect^  with  the  prior  acta,  nuky 
admit  of  the  vooatrnt-tloo  that  a  seller 
!•  nut  liable  lo  nn  artion  for  daouire*, 
onlvM  ll>i>  iTopiea  tiilil  wt-re  unlawfolty 
printed  or  imported  Tbtt  ia  the  only 
ground  on  which  the  above  deciaion 
can  beaaataltied.  If  tite  court  intended 
to  hold  that  the  defcndanta  wen  not 
Kullty  of  piracy,  becattae  the  eoplu 
had   been   printed   from  tbt   origlaal 
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Copylug  by  UUiosraphy,  Photography,  or  other  ProceMM  Uo- 
UwfiU.  —  The  15  &  16  Viut.  c.  12,  a.  14,  declares  that  ihe 
pruviaiuiis  of  tlic  scvcml  acts  rclatiii)^  to  copyright  iti  pntiU, 
Bhall  "  include  prints  taken  by  lithography,  or  any  other  u* 
chaiiiual  proceHH  by  which  prints  or  impressions  of  drawiugi 
arc  capable  or  being  multiplied  indefinitely/' 

Although  plintography  had  not  been  discovered  when  tlit 
statutes  for  the  protection  of  copyright  in  engr&vlngA  wen 
passed,  tliese  statutes  have  been  construed  to  prohihit  unlawfil 
copying  by  that  or  any  other  process  by  which  copies  mar  be 
indctinitcly  multiplied.^  Tlic  same  construction  has  been  gum 
to  the  American  statute.* 

Copies  Made  by  Hand.  —  The  question  was  raised,  but  nold^ 
eided,  in  Gambart  v.  Ball,  whether  the  unauthorized  copy  of  an 
engraving  made  by  haiul  in  a  vlolution  of  the  copyriglil  aecurtd 
by  the  statutes.    Mr.  Justice  Willcs  cxpixssed  the  upiuiQuJhil 


pliiloa  ttir  principle  is  not  sound.  Tlic 
go*eriiiiiKqueilIoni>,  vrhet her  the  print- 
in{[  ia  dune  with  or  without  due  autlior- 
hy.  If  tine  Utter,  it  la  clearly  imrna- 
t«rial  whether  Ilie  copies  arc  printutl 
ftwn  l\u)  orixiiwl  or  pimtotl  pUlv>. 
Stvvvris  V.  Gladding,  17  Haw.  HI; 
I'rin^e  Albert  r.  Strange,  i  Dv  G.  ^ 
8m.  t>62,  on  ap.  1  Mac.  &.  G.  '26. 

MorsoTer,  Uie  court,  aa  will  b*  seen 
fruiti  tliu  ItnffUAgi^  o{  tlie  Ctiicf  Juatice 
abuve  quoted,  ■(•emn  lo  hare  held  that 
R  pecsua  is  not  liable  to  an  acliim 
uiiiUt  17  Geo.  III.  c.  ')7,  unless  bu  is 
also  liiibU'  U>  tlie  pciDnllies  under  llie 
two  prtM-eOing  statutes.  But  ihii  pot»- 
tion  ii  indereniible,  and  ii  opposed  bjr 
Wvtt  i:  Franui*,  5  Darn.  &,  Aid.  727, 
and  Gaiubart  l*.  Sumner,  C  Hurl.  A  N. 
&,  wherein  it  was  held  that  a  seller 
ilttiiirant  of  pirm^y  is  lishle  1o  an  autiim 
under  17  Geo.  MI.  c.  67,  slth'iugli  he 
ia  not  subject  to  the  penalties  under 
tlie  eiirlii^r  dtalutes.  unless  lie  «ellH  prints 
kniiwirig  ihfm  In  be  piratical.  And  in 
Gratfea  1'.  McreiT,  Ifl  W.  R.  TUO.  it  wss 
lield  ttiat  an  aclion  t'ur  dsmiiKes  miKht 
be  brouglit  under  17  Geo  III.  c.  07, 
without  reiiard  to  the  limitation  of  time 
pretcriLed  by  6  Geo.  U.  a  18. 

1  Gambart  v.  Ball,  14  C.  B.  n.  a. 


SM;  GniTM  v.   Astiford.  Ls«' 
C.   p.  410.     In   the  latter  caie. 
C.   B..  said:    "U  is   obriotts  Ihl  tM' 
legislature  couid  not,  io  providHK  UK 
the  protection  of  works  n(  art,  ileicnbc 
a   pirney   by   means  uf  a  procew  M* 
then  witliin  tlie  knowledge  of  niid(iDA 
But  it  by  110  means  ToUows  thil.*M 
words  large  enougb  to  embraoe  It  sN 
lued,  llie  prohibition  abaold  an.  •* 
well  as  the  pratectioo,  be  aiteadal  w 
a    lubeeqnenUy    ditooTered   nudi  ^ 
reproducinR   and    mulllplyJag  ufi" 
It  appi-MTs   to  ua,   llu-rerofv.   lU  lb* 
anpiinviit  derived  Ironi   15  t.  WViA 
c.   \2  and  26  &,  '26  VicL  c.  e&  iAa* 
getber    fails :    and  that  the  tOtfi  ^ 
all  the  auts,  taken  together,  la,  liiti  >d7 
process,  whether  known  at  tha  ttv* 
ur  the  result  of  subset)  uent  innatii'* 
or  discDvery,  by  which  pictures  »  «**■ 
({raring»  may  tte  imiuted  or  copied,  •• 
within  the  mischief  as  well  ta  viU^Ui 
the  express  words  which  the  h-jfislalo'* 
hjui  uoed.     And  we  mnmit  help  ihiaK- 
irig  that   a  m'liv   limited  consUsct'*'^* 
would  be  conimry  to  the  whole  iptr*' 
of  the  legi^httion  on  llie  subject.**** 
produciiTo  of  great  injusticf."  IbiA 

3  Seefcsf,  p.49S. 
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:h  copying  in  not  within  the  statutory  proliibition.^  But  this 
eonatructtun  is  not  in  harmony  with  tlie  words  or  the  Bpirit  of 
the  BUtutc.  Their  object  is  to  give  full  protection  to  the 
owner  of  the  copyright,  and  they  expressly  proltibit  unlicensed 
copying  in  any  manner.  When  the  pro|K:rty  in  an  engraving 
is  injured  hy  the  unauthorized  sale  of  copies  made  hy  hand, 
there  is  no  rcatM>n  wliy  sncli  copies  should  not  he  lictd  to  be 
piratical,  esfioclally  when  it  is  considered  that  they  arc  within 
the  Ktrict  letter  of  the  law.  Tlie  principle  is  the  same  na 
ill  tlic  case  of  a  literary  work,  where  It  might  l>e  very  eaay 
to  make  and  circulate  many  manuscript  copies  of  a  short  com- 
pOHition.  But  except  hy  authority  Ibis  could  not  be  done  with- 
DTit  violating  the  statute,  whicli  secures  to  the  author  the 
exclusive  right  of  *•  printing  or  otherwise  multiplying  copies  " 
of  his  production. 

SnlMUstul  Identic  TMt  of  Piracy.  —  It  is  no  defence  of 
fiiracy  that  llie  unlicensed  copy  is  larger  or  smaller  than  the 
original.'    Nor  need  it  be  an  exact  copy.    The  question  is 

Ifaetber  the  print  complained  of  is  substantiaUy  a  copy  of  thai 
BLillcd  to  protection.* 
Id  an  action  under  8  Oeo.  II.  o.  13,  and  17  Geo.  lU.  c.  57^ 
was  held  not  to  lie  piracy  of  an  engraving  of  a  painting  to 
l»ke  a  copy  from  the  painting  itM^If.*  But  uow  copyright 
t  paintings  is  secured  by  25  &  'Ji3  Vict.  c.  68.  It  has  been 
beld  that  nu  assignee  may  maintain  an  action  for  the  piracy  of 
An  engraving,  although  the  statute  docs  not  expressly  give  him 
Uiat  right  ;^  also,  that  it  is  necessary  to  allege  where  the 
icy  has  been  committed.* 

wliicli  ilicy  are  drawn  in  Uib  origfniU 
ptL-ture,  or  ID  the  reduced  eute  nf  Uic 
enitravin^;.  or  in  the  still  niore  iliiiiin- 
isltcd  Tonii  ill  which  they  RpiHrar  in  lh« 
phuUiiP^pli."     Eric,  C.  J.,  G«mb>rt  v. 

n«ii,  UV:  n,  K.A.  an. 

■  RuwoHh  r.  WilktM,  1  Camp.  (M  ; 
Wect  p.  Fnindf.  C  Bnm.  A  AM.  7S7 ; 
Moore  r.  CUrkc.  U  Hnn  ft  W  698. 

•  I»e  Beivnjjer  i-.  Wheble.-  il  Stark. 
MS. 

*  Thompson  r.  Symoatt*.  &  T.  11.  4L 
<^  QmrM  v.  Logtn.  7  Se.  Scm.  Cu. 

3dwr.804. 


1  H  C.  B.  <r.  «.  318. 
*  Cnrrsr.  Avlifunl.  I.«w  RepSC 
^4t0 :  Dni'lbiiry  r  tloltrti,  Lavr  Itvp.  R 
ich.  I.  "  Whether  Ihe  photographic 
[tjr  !•  of  th«  Mme  liic  »  the  orifpiuil. 
pb  enlarged  or  rery  much  ilimtnishnJ, 
rutute  liu  in  temu  pmriiled  for 
It  i*  Dut  the  exieni  ot  tliv  [«per 
ren^l  t>y  th«  picture  which  conveys 
>  p1e«*un>  lu  the  mind.  Tliot,  la  the 
TeprvtenUtiua  of  Tlte  Hone  Fair,  we 
fifCl  titm  Mine  deftree  of  ploajiirc  in 
■I  tli«  fnmM  and  aititud<-K  of 
bvMiUful  wilmaU  itifn:  portrayed 
iUht  v«  wa  Uwta  in  Uw  lizie  in 
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Umltatloa  of  Aotdons.  —  It  if)  provided  by  8  Geo.  11.  c  1o. 
that  aciioDS  and  Huits  aliall  be  brought  within  tbrec  momhi 
after  the  offence  has  been  committed.^  By  7  Geo.  III.  c,  oi, 
the  time  is  limit4^  to  six  months.^  No  limitation  is  prcscriM 
by  17  Geo.  III.  c.  57.  In  the  recent  case  of  Graves  v.  Mercer. 
the  Irish  Qiieen*B  Bench  held  that  "the  limitation  of  tiiw 
months  ^ven  by  the  8  Geo.  II.  c.  13.  applies  only  to  actiooi 
and  proceedings  piven  by  that  act.  The  action  given  bj- 
Geo.  111.  c.  57,  is  an  nc.tit)!]  on  the  caxc,  and  comes  under 
20tl>  section  of  the  Common  Law  Procedure  Act  (lreUft<] 
1853,  vhich  gives  a  limitation  of  six  years  to  such  action.'*' 

Maps  and  Charta.  —  The  cnpyriglit  in  maps,  rhartji,  and  plaris 
is  now  governed,  not  as  formerly  by  the  statutes  relabng 
engravings,  but  by  the  5  &  6  Vict,  c.  4-'i.* 


I 


% 


pAiNTrNos,  Drawings,  and  Photographs. 

P«iuItiM  and  Forfeitures.  — The  25  &  26  Vict.  c.  68,  sccotm 
to  the  iintbor  or  the  owner  of  a  painting,  drawing,  or  fJioto- 
gra]ih  the  "  exclusive  light  of  copying,  engraving,  reproducing, 
and   m»ltiplying  such  painting  or  drawing,  and  the  deeig" 
thereof,  or  such  photogmpb,  and  the  negative  thereof,  by  wf 
means  and  of  any  size,  for  the  term  of  the  natural  life  of  wA 
author,  and  seven  years  after  bis  death."  ^   It  then  provide*  that 
if  the  author,  after  Imving  sold  or  dis[)Osed  of  the  eoprrijiiit. 
or  if  any  other  person,  not  being  the  owner  of  the  '^Rfll 
right,  "■shall,  without  the  consent  of  such  proprietor,  K\tn^ 
copy,  colourably  imitate,  or  otherwise  multiply  for  sale.lur*' 
exhibition,  or  distribution,  .  .  .  any  such  work  or  the  de«igt* 
thereof,  or,  knowing  that  any  such  refKJtitiou,  copy,  or  ollie*^ 
imitation  has  t>ecn  unlawfully  made,  shall  import  into  auy  p^L 
of  the  United  Kingdom,  or  sell,  publish,  let  to  hire,  exhib^| 
or  distribute,  or  offer  for  sale,  hire,  exhibition}  or  distriliutioV^' 
.  .  .  any  repetition,  copy,  nr  imitation  of  the  said  work,  or  ^^ 
the  design  thereof,  made  without  such  consent  as  afurv'ttai^ 
such  person  for  every  such  offence  shall  forfeit  to  the  pPO[rf^ 
etur  of  the  copyright  for  tlie  time  l>eing  a  sum  not  exceediiF* 


>  S.8. 

■  u.  6,  8. 

"  16  W.  R  799. 


*  StftTirurd  r.  JiVv.  Law  Rep.  8 1 
846,     8ce  a/ite,  p.  174. 
••.1. 
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ten  pounds;  and  nil  such  repetitions,  copies,  and  imitations 
made  witliout  such  conHent  as  aforeftaid,  and  all  negatives  of 
plmtn^rapbs  made  for  the  purpose  of  ohtaiiiing  siich  copies, 
shall  be  forfeited  to  the  proprietor  of  the  copyright. "  ' 
P  The  atiUior  liinifielf  is  here  expressly  prohibited  from  repeat- 
ing^ or  making  duplicate  copies  of  his  production  ^*^  or  the  design 
tliereof,"  after  he  has  sold  tbo  copyright,  althoutjli  he  might 
be  able  to  produce  a  duplicate  without  tlie  original  or  a  cn)>y 
before  him.  It  will  also  be  noticed  that  unauthorized  copying, 
not  only  for  sale,  hut  also  fur  hire,  exhibition,  or  distrii^ntion, 
is  made  milawful ;  and  either  to  import,  sotl,  publish,  let  to 
liire,  exhibit,  or  distribute  copies,  knowing  them  to  have  been 
unlawfully  made,  is  declared  to  be  piracy.  In  the  case  of  the 
person  who  copies  or  prints,  or  who  procures  the  copying  or 
the  printing  to  be  done,  the  statute  does  not  require  tliat  guilty 
knowledge  shall  i>e  kIiowu.^ 

Is    Unlioentted   CopTing  of   EngravlDg  Plraoy   of   Padnting?  — 

bwhere  the  copyright  in  a  {>ainting  and  in  an  engraving  of  it 

■were  vested  in  the  same  person,  it  was  lield  to  be  an  invasion 

of  the  copyright  in  the  painting  to   make  without  anthority 

copies  of  the  engraving.     The  court  was  of  opinion  ••  that  the 

copy  from  an  iutervciiiug  copy  is  a  copy  from  the  painting,  and 

vitliin  the  prohihiLion  of  ibc  statute."^ 

'  t.  0,  tliroti^^i    iiileTTenin^  cnpiea  :   if  m  ihe 

B«alt  Law  Rvp-  3  Q.  B.  n-«iilL  llml  wliioh  in  t-npk-i]   be  iin   inii- 

tatiiiti  of  tlic  ^■ic'turi:,  tLieii  it  is  iiuiiia- 

'  Erpartf  BcaI.  Ibiil.  308.  8W.  teritl    wheltjcr    timt    >i«    arrived     lit 

"  The  next  queiiiftn,"  »|(I  Klack-  directly  or  by  intermediate  Blept.     It 

tmni,  J.,  ■*  i«  this:  The  ciipy  right  in  must  be  Wniciri  iiiind  thai  Mr.  GrRvei 

tKi'  picture  bclonijA  to  Mr.  (rrAVi's  ;  he  if  l^t<.•   ownt>r  of  thi>  copyriglit  En  tlis 

nwdcAD  eiigravinf;  af  it,  of  vrltkh  he  pnintirg  and  the  cnftraving  ;  had  they 

*"ii   u>picti;    lie   hatl   tiijl   givtri   niiy  been  in  diffiTenl  persona,  another  qiie«- 

riglit  u>  uthera  li>  miilliply   tlietu.  and  tioii   iiti)clit    tiavc   ariaen,  wliit-li   it    ia 

I      tW  [i')ioto|[nphf  for  which  the  penal-  uniK-cfwiirj'  lo  uuusidvr.     I  thiuk  tlixt 

^  tin    wcr*   recovered    were  maile  by  the  copy  from  an  interrcniiig  Lopy  ia 

HlWotoyrip^lnif  (lie  ongrAving,  and  not  a.  cnpy  from  the  psiniinR,  and  vriiliin 

^P**  Qrifpiwl  piuture,  ami  it    han  hwn  llie  praliibilioti  urili«  itatute.    A  dmtbt 

^P**"**!  that  tiw  pliot/>grapli  «f  llie  en-  was  AUt;t;esIod   by  ihu   ooiirt   v.*hpllier 

**"'"K,  Mng  Ihe  reproiluclion  of  a  iUvn-  iiii^Ut  not  be  a  difficulty  ariaiiit; 

•'^Py  uf  the  deaign  of  tlie  paimiiiK,  is  upon  t!te  wording  of  >eetiuti  ti ;  and  it 

""*  &   cupy  of  the  paiiitiii^iC   itaelf.     It  wa«  thrown  out  that,  ftilihndo  tiiyiu!a 

~^*'**  to  niF  tlial  cunniit  be  so.     \Vb«-n  MlapitlU,  t1te  enactment  might  merely 

^^  **4l)J¥cl  of  n  picture  te  uupied,  it  ia  mean  the  itniLaiiori  uf  a  |i»intinR  by  a 

wntequence    wlielher   tliat    ii  painting.uf  a  drawing  by  a  drawl  tig,  and 

irectly  Croio  (be  picture  xtatlt  or  of  a  photo^apii  by  a  phologriiph,  and 
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This  judgment  is  ojicn  to  criticism.  It  is  true  tliat  t  copy 
of  ait  engraving  of  a  painting  is  an  indirect  copy  of  the  (ifliot- 
ing.  But  is  it  such  a  copy  within  the  meaning  of  the  lav 
as  will  violate  the  copyright  in  the  original?  The  statute 
securus  copyrigtit  in  a  |tainting,  and  also  in  an  engraFiit^.i 
photograph,  or  other  copy  of  it.  Tlie  copyright  in  the  origiinl 
is  one  thing.  It  affords  a  remedy  against  the  unlawful  oof^ii^ 
of  the  original  by  any  process.  The  copyright  in  any  cop/i* 
anotlicr  thing.  It  is  this  copyright  which  makes  unlawrul  tlie 
unJicenBed  copying  of  the  copy.  There  appears  to  be  no 
rea^cHi  why  the  general  principle,  that  copyright  is  vioIbIaI 
only  when  the  thing  copyrighted  is  copied,  should  not  gorern 
in  the  case  under  consideration.  If  an  engraving  of  a  punt- 
ing should  become  common  property,  and  the  copyriglil  in 
the  painting  itself  he  valid,  there  is  no  reasonable  doubt  iliat 
the  latter  riglit  would  not  he  violated  by  any  publication  of  tlie 
engraving.  So,  if  the  owner  bus  sold  the  copyright  iu  llie 
engraving,  and  retained  that  in  the  painting,  it  does  not  Bppeir 
that  he  would  have  any  remedy  against  the  unlicensed  co|jyIag 
of  the  engraving,  although  sucli  copying  might  be  injurioas  to 
the  property  in  the  painting.  Tho  court  admitted  that  «idi 
a  case  might  be  governed  by  a  different  rule  from  that  vbich 
applies  when  the  same  person  owns  both  original  and 
But  tho  principle  is  the  same  in  both  caaea. 

PenaltT  for  Bvery  Copy  TTnUwfally  Sold.  —  Wliere  iltj 
ttiat  twenty-six  liirattcal  copies  had  been  sold  in  two  Iota,! 
it  was  contendcnl  that  only  two  offences  had  been  oominilt^lt 
as  there  had  been  but  two  sales,  it  was  held  that  Uic  peitaltf 
wight  be  recovered  for  each  copy  sold.^ 

tliBl  a  pholOKTAptii  nf  A  irnwlng  would    thnt  A  pholoj'raph  of  a  {uuntiDK.  <' ' 
not  lic  widiiii  (lit;  mciariTiK  of  Die  I^K'^-     <lrawm|{,   or   of    anoilter   |»biiugnv^ 

iDAilf  witlioiil  Ihv  consent  oTlheoviMf. 
thaufih  of  I  (Jiflerent  aizc.  |irorii«l  " 
be  a  rcprndodion  of  the  ilf  (ipt.  i*  *ik1i 
An  JAfVingPinvnt  ax  would  Mit^  ^^ 
niAlter  to  Hie  (lennily." 

'  Kt  jMirtt  Bc-al,  I*w  H*p,  11  Q  B 
867.  -in.    See  ilao  Brool»  p,  i\0k». 
3T.R.  609.    In  tlie  former  Bwe.Btek- 
bnm.  J.,  MiJ:  "Tlif  onlj- other  qti 


lAlure-     Km  wlieii  wv  look  ai  thv  fint 

Aeoiion,  whicti  ii  ttie  key  to  the  whole 

act,   it   givot   lo   the  Auttior  of  eTer>- 

originnt   pAinting,   (IrawinK.  or  p)iolo- 

gnjib,  the  sole  ani)  excluaive  right  of 

co|);iii|i;,  cnpmvin^,  repntducing,  and 

multiplying  tutih  painting  or  dmwing, 

and  tlie  detiirn  thereof,  or  each  photo- 

p-Apli  and  tlie  negative  ihert>of,  hv  an/ 

menus  and  of  any  »«*  ;  and  the  tormti     lion  i*.  wheilier  iIk'  offenik-r  k  la**** 

lived  are  so  eitcnsive  that  it  ts  plain     to  a  penaltj   for  evety  oopf  wU*     ** 
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Unlawful  ImportinsProblbited.  —Action  for  DamasM  Oivon.  — 
By  section  10,  the  importing  of  piratical  copies  ib  exprettjiljr 
prohibited.  Besides  prescriljing  [leiialliea  and  rorrciturca.  Uie 
statute  gives  to  tlio  injured  owner  a  i*cmedy  by  autioii  for  dam- 
■g«A.*  The  statute  altto  pre^tcrihes  penalties  Tor  tlie  »ale  of  a 
painting,  drawing,  or  photograph  fraudulently  represented  to 
be  the  work  of  a  [person  wlio  is  not  the  author.* 

X^mluttoo  of  AotioDs.  —  No  limitation  of  time  within  which 
ftctioiis  under  it  shall  be  brought  is  pre8cril>ed  by  25  &  26 
Vict.  c.  68. 

SCULPTUBB. 

Tile  54  Geo.  III.  c.  56,  whicli  secures  to  the  owner  tlie  copy- 
right in  8cul|>tui'e,  moilelH,  copies,  and  eaHt>4,  gives  »u  aetiuu 
for  damages  against  any  person  who  shall  **  make  or  import, 
or  cause  to  be  made  or  imported,  or  exposed  to  sale,  or  other- 
wiao  disposed  of,  any  pirated  copy  or  pirated  cast,**  whether  it 
**  be  produced  by  moulding  or  copying  from,  or  imitating  in 
any  way  '*  the  original.^  It  is  provided  that  no  |>er8on  shaU 
be  subject  to  such  action  who  lias  bought  the  original  work  by 


ooljr  on  Mdi  contrmcl  to  mII.  la  point 
of  fiu!l  Iweniy-aix  copl««  wvre  iMild, 
btit  \tvtj  were  miIiI  id  two  i>arcela, 
tliirirvn  copir*  in  e*e)i ;  ami  it  haa 
brrn  cnnt«-tifleal  (list  tlivrv  were  but 
two  oA-ncv*.  In  tlw  caw  of  Brooke 
r.  Milllken,  8  T.  K.  GOO,  the  penally 
wu  finpoMMl  bjr  12  G«o.  IL  c.  86,  lor 
bBporting  for  lale  any  book  first  pub- 
Biltaii  in  Ihi*  Idogdom  ami  rvpriiue*]  in 
tmj  otiier  place,  at»d  it  voacleil  that 
the  affviiilcr  ilinulil  forfeit  £h  aii<l 
iliiiilil*  lliv  value  of  ewnr  bixik  Mild. 
In  ilial  caw,  there  could  be  no  iloulit 
that  tlw  mcnninir  of  (he  italale  wai, 
the  penalty  iliould  be  comulaiive,  viz., 
double  the  value  ofeai'li  book  In  tlw 
pw*e«*t  owe.  the  word*  arv.  nicli  pi-r 
•on  for  every  such  otIenc«  shall  forfeit 
to  the  proprielor  of  llie  copyright  for 
the  time  heinn  a  autn  not  etc«>edlnf; 
XKI.  It  U  r]ui|p  clear  thai  thi*  iinptiM-* 
a  penalty  fur  every  copy  wild  ■  a  difftr- 
ent  ponitmction  wouhl  re«ull  in  an 
ahauitlUy.  and  defeat  Uie  intention  of 
the  Itgialuan.     Tb*  ptnalty  b   im- 


po««d  alH  forimponation.aad  it  would 
be  monMrouf  ihat  If  a  man  had  can- 
Aliened  from  abroiul  a  c*Teo  of  Imlu- 
tii>n«,  the  utiiinat  penally  that  coold  be 
impotedon  him  would  he  tlie  auin  uf 
£10.  It  would  be  well  worth  hi»  while 
to  run  the  ri>k  of  paying  that  Muall 
mm,  and  to  import  and  to  diatribute 
for  «ale  eUewhent  a  quantity  worth 
many  tliuoiands  of  pound*.  Tlte  Wg- 
ialxlure  wf-re  dealiiifc  with  an  offence 
wbii-h  wa«  likely  u>  be  commilK^ 
wliiilfoalr.  and  titry  have  lued  wonlB 
meaninK  that  the  aalu  itf  every  copy 
■hall  be  an  utiertce:  and,  if  ten  voptc* 
be  fold  at  one  time,  ten  ofleneee  af« 
commiiicti,  and  the  otftnder  majr  be 
puniahetl  Ibr  rAcli  •epustely." 

'  a.  11. 

'  a.  *■  See  alao  aa  to  piracy  of 
paintlnir*.  It  n  Johnaon,  16  t^  T.  y.  ». 
103 :  Es  /•titrt  Tiravea.  Uw  itep.  H  Ch. 
G4*i;  of  phutogrrapha,  Strahan  f.  <)ra- 
ham,  IQ  L.  T.  H.  ■■  67.  od  ap-  17  Id. 
4&7. 

«  a.  8. 
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a  deed  in  writing,  signed  by  the  owner  in  the  presence  of  two 
witncHses.'  Actions  for  piracy  are  to  be  begun  *'  nritliiu  six 
CftlenHnr  niontlis  next  after  the  discovery  of  every  sncli  offence, 
and  nut  afUrwarda."  "  Section  7  of  18  &  14  Vict.  c.  104, 
iuip«)ses  on  the  oQbuder  a  penalty  of  not  leas  than  6ve  nor 
more  tlian  thirty  pounds  for  every  offence,  to  be  reoovored  b? 
the  owner  of  tlie  copyright. 

United  States.  —  Books. 

Tlie  act  of  1881  provided  Unit  any  person  who  should  ftriut. 
publish,  or  import  a  book,  without  the  written  consent  of  (lie 
owner  of  the  copyright,  or  should  sell  a  book  knowing  it  19 
have  beeti  so  prhitud  or  imported,  sl)ould  forfeit  every  oopjf  to 
such  owner,  and  should  be  liable  to  pay  fifty  cents  for  cvety 
sheet  found  in  his  possession  ;  one-hatf  of  the  penalty  to  ^  to 
the  United  States,  and  the  other  half  to  the  owner  of  the  cf'jiy*  M 
right.2  Like  provisions  wei-e  contained  in  the  statute  of  UH  " 
except  that  the  owner  of  the  copyi-ight  was  required  to  daUvj 
the  forfeited  copies.*  The  act  passed  in  1870  abolished  petiil- 
tics  for  piiai:y  in  the  cose  of  books,  and  was  the  (irst  Aincncan 
statute  to  give  an  action  for  damages  for  the  infringement  of 
copyright.* 

Action  for  Damagss  and  Recovery  of  Piratical  Copiea.  —  ^ 
496-i  of  the  Hoviscd  Statutes  enacts  that  *'everj'  person  wll»ij 
after  the  recording  of  the  title  of  any  hook  aa  provided  by  ihii| 
cliapu^r,  shall  within  the  term  limited,  and  without  (he  cou^v^ 
of  the  proprietor  of  the  copyright  first  obtained  in  writings 
signed  in  presence  of  two  or  more  witneaaes,  print,  publi^li.  <)^ 
import,  or  knowing  the  same  to  be  so  printed,  published,  o' 
inaported,  shall  sell  or  cx|)ose  to  sale  any  copy  of  such  biwfc-- 
shall  forfeit  every  copy  thereof  to  such  proprietor,  and  sli*-*^ 
also  forfeit  and  pay  such  damages  as  may  \tG  recovered  \o  ^ 
civil  actiou  by  such  prujjrietor  in  any  court  of  compctf*'^ 
jurisdiction." 

A  wrong-doer  is  here  made  liable  for  a  wrongful  act  don«    ^ 
any  lime  *' after  the  recording  of  the  title  of  any  book,"ft*^^ 


I  ».i. 


s. 


■  •  6;  4U.  S.  St.  atL.i87. 
*  t.2;  1  Id.  V2i. 


*  Tlip  slniiite  or  \»b6,  11  Id 
{tnve  an  action  (or  dunagM  fori 
Tation  uf  pla/rigbt. 
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ritliin  the  term  of  protection ;  bnfc,  before  an  action  for  dam~ 
[«geB  or  fortciltiros  can  be  brought,  tlic  copyright  must  be 
^Dompletely  secured  by  the  performance  of  all  the  statutory 
rsquisitea.'  The  (>erBon  entitled  to  bring  nuch  action  is  the 
owucr  of  tbo  cojiyriglit,  who  muBt  either  be  the  author  of  the 
book  or  hold  a  good  legal  title  of  ownership  derived  from 
the  author.  An  equitable  title,  or  interest  in  tlic  work,  which 
might  entitle  the  holder  to  an  injunction  for  the  protection  of 
Ilia  rights,  is  not  enough  in  a  court  of  law.^  Two  diHtinct 
remedies  are  given  by  the  statute  to  the  owner  for  the  iuvasiou 
of  hia  pro|rerty.  He  may  sue  for  tlio  damages  which  he  has 
aufttained.  and  for  the  recovery  of  the  printed  copies.  He  is 
not  restricted  to  either  one  of  theae,  but  may  avail  himself  of 
both  at  the  same  time. 

Perftona  Uable.  — Knowledge  of  Piracy.  —  Tlicsc  remedies  lie 
against  four  classes  of  persons,  —  the  printer,  the  publisher, 
the  im|iorter,  and  the  seller  of  piratical  copies.  The  first  tliree 
are  made  liable  though  ignorant  of  the  piracy  ;  but,  in  the  case 
of  Uie  seller,  it  must  be  shown  that  the  book  was  unlawfully 
printed^  published,  or  im[>orted.  and  that  in  selling  or  exposing 
to  aale  he  was  aware  of  that  faot.^  All  of  the  wrong-doers  are 
made  liable ;  and  there  appears  to  be  no  reason  why  tlm  injui'ed 
person  may  not  proceed  against  any  one  of  them  whom  he  may 
select/  or  more  than  one,  if  necessary  to  the  Tindication  of  his 
rights.  Of  course  the  printing,  ])ublishiug,  or  selling,  tu  amount 
to  piracy,  must  be  done  in  the  United  States.*  When  piratical 
copies  are  imported,  it  is  immaterial  where  they  were  printed. 

Oratoltous  Circulation  of  CoplM.  —  In  subjecting  the  printer, 
publisher,  and  imfiorter  to  the  (lenalty  of  forfeiture  and  an 
action  for  damages,  the  stiitute  does  not,  as  docs  the  English 
Uw,  prescribe  tliat  the  cojiies  shall  be  printed,  published,  or 


1  Sm  <mu,  p.  Vi6. 

2  NunMfout  iiutliorillH  did  In  eon- 
•t(t«rinf  tnuitter  of  cop/right.  Chap. 
VI,,  ATv  to  the  effect  tfa«t  lUe  pUinitfl* 
in  an  >ctiaa  ai  law  mnil  ihow  a  Rood 
Wfml  tiltr-  In  tlie  Knyliflli  fquilj- 
CM W.  Mawman  r  'lepif,  '-i  Kuaa.  XHu, 
8*wl  r.  Maugham.  II  Sim.  61,  and 
8«e*t  r.  Cit«r,   ibid.   672,   tbc  court 

the   defendant    to  adnUt   the 


lefal  title  of  the  plaintiff  in  an  actioo 
at  law  to  iletcnuliM  iht  latter'*  rinhu- 
See  alM  Sweet  v.  Shaw.  8  Jur.  iM. 

•  See  Milieu  v.  Rjiowilcn,  1  Weat. 
Imw  Juur.  210.  See  atie,  pp.  470,  47S, 
401-404. 

«  QrM-nc  n.  Bialiop,  1  Cliff.  ISO,  aOS. 

^  S««  OraTM  I--  Lniiaii,  7  Sc.  Seu. 
Cai.  8d  aer.  '£H,  titvd  a**/*,  p-  491, 
note  6.    . 
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imported /or  511/0.  Hence,  the  wrong-doer  is  made  liable  vlicq 
ho  publishes  or  imports  for  gratuitous  circulation,  or  utlirr 
purposes  harmful  to  the  owner  of  the  copyright.  So  the  grain- 
itouB  distributiou  of  piratical  copies  would  be  an  iurriiigemeni 
of  tlie  copyright.^ 

Are  Copies   Sabjeot  to  Forfeiture  when  only  Part  of  Book  k 

Piratical?  —  It  is  settled  that  wlien  one  bo<jk  contains  a  Huk 
Btantial  jiart  of  another,  the  former  ia,  within  the  meaning  of 
the  law  governing  the  infringement  of  copyright,  a  copy  of  the 
latter,  and  ibi  unlawful  puhlication  will  amount  to  piracr. 
Hence,  under  section  4964  uf  the  Revised  Statutes,  which  pro- 
Tides  that  any  person  who  shall  unlawfully  print,  puhlisli,  or 
import  any  copy  uf  a  houk  Hhall  forfeit  such  copy,  and  be  liable 
to  an  action  for  damages,  there  ia  no  doubt  that  such  tctiou 
wilt  lie  when  the  book  complained  of  is  a  substantial  co))y, or 
contains  a  material  part,  of  the  one  entitled  to  protection.  Bui 
is  the  word  copy  used  in  the  same  sense  in  relation  to  forfeit- 
ures? This  question  cannot  arise  conccniing  any  other  Mlijwi 
of  copyright  than  a  book ;  because  in  the  case  of  maps,  chut*. 
muHical  com|)ositions,  prints,  engravings,  &c.-,  the  statute  im- 
poses i)onaltie8  and  forfeitures  when  the  work  is  [umlul 
"either  in  whole  or  in  part.'** 

In  Rogers  v.  Jewett,  the  Circuit  Court  of  the  United  Stale* 
expressly  held  that  the  word  copy  of  a  hook  in  section  ti  of  the 
statute  of  1831  must  l>e  taken  to  mean  a  transcript  or  reprint 
of  the  entire  wurk,  and  hence  that  the  penalties  impoaeJ  t>y 
that  section  were  not  incurred  by  the  wrongful  publicatiun  »' 
any  part  of  a  book.^  The  contrary  doctrine  had  previously 
been  atfirmed  by  tlie  Circuit  Court  of  the  United  States  >" 
another  circuit  by  &  pro  forma  ruling  iu  Backus  v.  Goul**' 

1  8«e  thii  point  under  tlio  Eaglish  Appeara  to  me  great  difBcultjr  in  b<^^' 

alatute  cnnsEiIuruii,  anU,  p.  474.  inx  tlinl  titc  word  book  wiercrtr  U    '* 

3  «.  4^5.     KoKert  if.  jf  wett,  w/ra.  u»vd  in  the  *Uitute,  cninpriMS  and  ^** 

>  12    Mnnttiljr    Imw  K(>porter,  SSO.  elude*  ■  fMtrt  ■»/' a  haoi-.'     ||  wuulJ.  *'^ 

To  niKJiio.r  r.  Ki'Ily.  w)ior«in  the  Court  inmjinco.  I»e  difficult  to  niRinUun  ***** 

of  Queen's  Renvli  in  IrclAiid  livid  tlinl,  iindiT    llu-  'ISti  MCliDii   [impiMiliK   '*''' 

in  ■«  Hction  for  d^mnRpi  under  aeclion  feilures]  llw  proprietor  «(  the  copjrflf 

Ifi  of  6  &  (i  Vict.  c.  4d,  it  vrim  HufHcient  in  «  Ixwk  would  Require  the  pn.'P*^{ 

to  declare  Hint  piirti  uf  the  book  oom>  of  all  <.-opiea  of  anotlter  book  wrti"'* 

pUined  uf  were  piratical,  O'Brien,  J.,  contained  priiiti>d  ttwrein  a  few  f>*^^ 

Mid  nl-itrr:  "  I  may  obterre  tlint,  from  or  pawaffvi  of  liia  book."     14  If.    I-** 

oLiier  prcivtiiionB  of  the  statute,  tliere  Rep.  n.  s.  168,  171. 
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which  was  an  action  for  the  penalties  under  the  act  of  1881  for 
the  puhlication  of  [arts  of  certain  books.  The  case  was  taken 
for  review  to  the  Supreme  Court  of  the  United  States;  hut  tho 
question  which  we  are  now  considering  was  not  passed  upon  by 
tliat  tribunal,  which  aimply  decided  that  the  penalty  was  limited 
to  the  tthects  found  in  tho  possession  of  tho  defendant.' 

The  doctriue  tJiat  a  wrong-doer  in  not  liable  to  the  penalties 
or  forfeitures  unless  the  whole  uf  the  book  entitled  to  protection 
haa  l)een  copied,  especially  in  considering  the  meaning  of  tlie 
pruacnt  statute  with  i-efei%nce  to  forfeitures,  is  open  to  question. 
Tho  early  rule  that  penal  laws  are  to  be  strictly  construed  has 
been  materially  modified  in  later  tiroes.  In  interpretingsuch  stat- 
utes, the  strict  meaning  of  the  language  used  iaatill  kept  in  view ; 
but  it  is  not  allowed  to  defeat  the  plain  intent  of  the  legislature. 
The  courts  seek  to  ascertain  that  intent  and  to  give  effect  to 
it  In  section  4064  of  the  existing  statute  the  word  copy 
is  nscd  without  distinction  with  reference  to  a  forfeiture  of 
the  piratical  work  and  an  action  for  damages.  In  the  latter 
caae,  as  has  lieen  seen,  a  lumk  which  contain?  a  substantial  part 
of  auotlier  is  clearly  a  copy  ;  and  there  is  nothing  in  the  section 
to  show  that  a  ditferont  rule  is  to  bo  applied  in  the  case  of  for- 
feitures. Tho  question,  therefore,  is,  What  was  the  intention  of 
the  legislature  t  In  declaring  that  every  copy  of  a  piratical 
book  should  l>e  forfeited  to  the  owner  of  tho  copyright.  Congress 
had  these  objects  in  view :  1,  to  deter  persons  from  committing 
piracy  ;  2,  after  its  commissiou,  to  punish  the  offender,  and  to 
remedy  the  injury  done.  The  end  souglit  was  the  protection  of 
copyrighted  books.  It  is  true  that  the  action  for  damages  is  a 
means  to  the  same  end.  Hut  Cungi-e.4s  manifetitly  considered 
tliia  to  be  an  iiisufTicient  remedy,  end  therefore  gave  an  addi- 
tional one  by  prescribing  forfeitures.  If  tlie  provision  concern- 
ing forfeiture.^  is  to  ajiply  only  when  the  whole  of  a  book  is 
piratc<i,  it  is  clear  that  the  purjmses  of  such  pnivisinn  may 
easily,  and  often  will,  be  defeated.  It  will  be  in  tiie  power  of  any 
wrong-doer  to  annul  the  law  oa  far  as  a  forfeiture  ol  copies  is 
cuncorned,  hy  leaving  nut  a  suiall  part  —  a  chapter,  or  even  a  few 
pages  —  in  reprinting  tho  book  which  he  piratca.  Ue  may  thus 
take  all  that  is  raluablo  in  a  copyrighted  work,  and  cAcapo  the 

J  7  How.  70S. 
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penally  nf  forfeiture  by  omittinfj  an  inmgiiifmaiit  part.  TIieMBt- 
ute  would  tliu8  fail  to  reach  the  very  persons  who  are  the  m«l 
giiilty  ;  viz.,  those  who  knowingly  and  wilfully  commit  piracr. 
As  thill  construction  would  operate  to  annul  the  law  !□  mauy, 
donbtloHS  a  majority,  of  cascR,  and  csjwcially  iu  the  case  of  Ibw 
against  whom  ita  penal  provisions  were  particnlarly  aimfd,  ili» 
raasonable  to  siipfwao  that  it  does  not  give  effect  to  tlit;  iBt*i>- 
tion  of  the  legislature.  On  tlie  other  hand,  it  is  clear  tliattk 
law  will  often  he  Imrah,  ami  perhaps  unjust,  iu  its  o|)eration.if 
every  book  which  contains  a  material  quantity  of  piratical  antler 
may  be  8ei7«d  by  the  injured  person. 

If  one  or  the  other  of  Uiesc  extreme  constructions  mnst  he 
adopted,  there  are  reasons  for  choosing  the  latter.  U  would 
donhtieSH  give  greater  effect  to  the  intention  of  tlie  le^slituro: 
and  would  l>e  supported  by  the  principle,  recognized  in  cam 
of  piracy,  that  whoever  wrongfully  mixes  the  matter  of  another 
with  his  own  must  suffer  the  consequences.  But  the  courtjare 
uot  bound  to  go  to  either  extreme  in  couslruing  the  slatiKe. 
Tliey  may  hold  that  the  oppropriation  of  an  entire  work  iinrt 
necessary  to  subject  the  wrong-doer  to  the  penalty  of  forfeitiuf ; 
and,  on  the  other  hand,  that  such  penalty  is  not  necesflaril; 
incurred  by  taking  a  part,  though  such  part  may  be  cuoof^U 
amount  to  piracy,  for  which  an  action  of  damages  will  lie.  U 
this  view  of  the  law,  the  forfeiture  would  attach  when  a  wort 
consists  fhiefly  or  lai^ely  of  pirated  matter,  or  when  it  cob- 
tains  a  large  or  valuable  part  of  a  book  entitled  to  protection. 
But,  when  the  pirated  mutter  forms  a  small  part  in  (juwility 
and  value  of  the  book  complained  of,  the  injury  uu;  Ix 
ixdressed  by  an  action  for  damages. 

In  the  examination  of  this  question,  the  fact  has  not  Iw 
overlooked  that,  in  that  part  of  the  statute  *  which  reqiiiroBt*" 
copies  of  every  copyrighted  tniok-to  be  deposited  in  the  liiirwt 
of  CongrC!*a,  the  word  copy  must  Uo  taken  to  mcou  a  tmiacrip* 
of  the  entire  work.  But  the  intention  of  Cougreaa  in  raakiog 
this  provision  is  olivioua ;  and  that  intention  would  clearly  l< 
defeated  by  bulding  that  a  substantial,  and  Dot  a 
copy  waa  meant. 

1  s.  4H£6. 
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Haps,   Charts,   Musical  Compositions,  and 
TVoKKs  OF  Art. 

Penalties  and  Forfeitniei.  —  Section  4965  of  the  Revised  Stat- 

tes  provides  that  any  person  who,  without  the  written  consent 

of  ihe  owner  of  tlie  copyrif^lit,  signed  in  j>resence  of  two  wit- 

QCHSCH,  Bhali  engrave,  etuh,  work,  copy,  print,  puhllsh,  or  im- 

Ijport,  citlier  hi  whole  or  tu  part,  or  by  varying  the  main  design 

with  intent  to  evade  the  law,  or  knowing  it  to  be  so  printed, 

^puhliHhl!d.  or  imported,  shall  sell  or  expoBe  to  Bale  any  copy  of 
k  copyri);l)ted  map,  chart,  musical  composition,  print,  cut,  en- 
graving, photograph,  chromo,  painting,  drawing,  statue,  statu- 
ary, or  iiukIcI  or  design  intended  to  he  perfected  as  a  work  of 
the  fine  arts,  shall  forfeit  to  the  owner  of  the  copyright  all  the 
plates  on  which  the  same  shall  bo  copied,  and  every  sheet 
tliereof  either  copied  or  printed.  Tlie  olTender  is  further  made 
liable  to  pay  a  penally  of  t>iie  dollar  for  every  sheet  found  iu 
■Ilia  possession,  either  printing,  printed,  copied,  pnblishcdf  im- 
p<jrt('d,  or  exposed  for  sale.     In  the  case  of  a  jmintlng,  statue, 

^Dr  statuary,  the  penalty,  hc^ides  forfeiture  of  plates  and  copies, 
ti  ten  dollars  for  every  copy  found  In  the  possession  of  the 
otfendcr,  "  or  by  him  sold  or  exposed  lor  sale."     The  owner  of 

ttlie  c<ipyright  is  entitled  to  one-half  of  the  prescribed  penalties, 
liid  the  United  States  to  the  other  half. 
In  the  case  of  all  the  articles  above  named,  excepting  paint- 
ings, stjitues,  and  statuary,  the  wrong-doer  is  not  lial>le  to  pay 
Uie  penalty  for  any  copies  not  found  in  his  pusnesston.' 


^i  Backus  f.  Goitld,  7  How.  708. 
I>«*iftlit  c-  Apptelon,  irlitcli  whs  an 
•vtion  in  the  L'nitvtl  tttatv*  Cirtjuil 
Court  for  unlawfully  impDrtiiiK  nnd 
pab]l«hiiic  ft  book,  the  report  m^*  that 
**  llie  Jiirjr  Korv  ftutliorizeil  [hy  Mr. 
Ju»tic*  Tlioi»p»onl  Ui  ((ive  fifXy  teiiU 
tor  every  flwet  cniiuiini*d  in  llie  vot- 
titova  found  «i  >ny  lime,  witliin  ttie 
tkeriotl  siAttfd  in  the  d^'clarattun.  to  luive 
bt^en  in  the  pnttii'itiilnn  uf  Uie  OefctKl- 
%ntA.  Tl)p  Ixnr  npplivs  UiM  (Iio  Mijiies 
%trhich  the  ilefcmtnnts  liml  ini|)»rlL'il  or 
KoUl,  or  lield  for  t«le,  cuiiCrary  to  llie 
■-ifctit«  o1  Mie  pluintifla."  1  N.  Y.  Leg 
>U.  I'JS^ 
If  by  tbii  wu  meant  that  the  de- 


fiendnnu  were  linhle  to  the  pcn&lilM 

for  all  tlie  cuptcN  wliich  w«n>  in  their 
po«B<.'«sioTi  wlit'n  the  action  wHtt  brouKtit, 
includinp  all  of  audi  copies  which  may 
have  befn  ntlerwant  lold,  the  ruling 
wAa  diiubllesa  curreot.  Out  if  the 
court  iiilended  lo  conntrue  the  law  to 
the  t'ffect  that  th«  d^fi-rKlnnts  wcro 
li&hle  tci  pay  the  penaltiea  tor  the 
cn]tie&  which  had  been  InipartM  and 
■old  liL-fiirn  Ihe  aciion  wiu  bmuiiiht, 
and  wliiirh  llifri-ruro  were  ixit  fuinKl  in 
llitir  piiBseKsion,  die  dec-isian  wa« 
a^iiiit  tlie  pliiiii  reiidit)|[  of  the  statute, 
and  is  in  op;>n«iiioii  to  the  inw  a*  »iiic« 
expounded  by  the  Kupronie  Court  of 
the  UoiCed  State*  iu  Backus  c.  Gould. 
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PersODB  Liable.  — Kuowledce  of  Piracy.  —  Be«ides  tlie  printft, 
puhlixlier,  importer.  Heller,  ami  the  i>ersun  exposing  to  sale. 
any  person  who  shall  unlawfully  *'  engrave,  etch,  work,"  or 
"copy"  any  article  mentioned  in  section  4965  is  ma»lc  liilik 
to  the  forfeitures  and  [lenalliea.  Guilty  knowledge  must  be 
shown  on  the  part  of  the  wronp-doer  who  sells  or  ex]>o»e«  to  h 
sale,  but  not  in  the  case  of  the  others.'  V 

Substantial  Copy  subject  to  Panalties  and  Forfeiture*.  — Tlw 
penalties  an<]  rDrfeitures  are  incurnHl  not  only  when  the  vlioU 
of  the  copyrighted  article  has  been  nalawt'ully  taken,  but  trlien 
it  has  been  pirated,  "either  in  whole  or  in  part,  or  by  varjing 
the  main  design  with  intent  to  evade  the  law."  Wlien  iIk' 
thing  complained  of  is  not  an  exact  reprint,  the  question  n, 
whether  it  is  a  substantial  copy  of  that  entitled  to  protectioD.' 

When  the  pii-atlcat  copy  appears  to  t)e  an  imitation  or  fl  col- 
orable copy,  it  would  seem  to  be  necessary  to  show  that  tlie 
main  design  of  the  original  had  been  varied  "  with  intent  ti> 
evade  the  law.'*  But  I  do  not  understand  that  the  words 
just  quoted  apply,  or  woi-e  intended  to  apply,  to  a  copy 
which  is  an  exact  reproduction  of  the  whole  or  a  part  of  ibo 
original. 

Although  the  statute  does  not  expressly  prohibit  copyiaj 
a  larger  or  a  smaller  scale  than  that  of  the  original,  there  caa 
little  doubt  that  an  enlarged  or  a  diminished  copy  mode  viUh 
out  authority  would  subject  the  offender  to  the  penalties  w^ 
forfeitures.* 

Copyiug  by  Photograpby  and  otber  Prooo*sea  Unlawfa). — Tw 
statute  proliibits  unlawful  copying,  and  the  word  copy  iKCota- 
pi'ehcnsivc  enough  in  its  meaning  to  embrace  all  modes  tin 
processes  of  multiplying  copies.  Thus,  when  the  statute  of 
1831  was  passed,  photography  had  not  been  discovered :  l)i>l>^| 
although  a  photograph  was  not,  witltin  the  meaning  ofMC- 
tion  1  of  that  act,  a  "  print,  cut,  or  engraving  "  entitled  lap^ 
tection,*  an  nnlicensed  photographic  copy  of  a  print,  cal>  w 

>  Milletl  V.  Snowdeo.  1  W«at.  Uw  1  Camp  04;  Wnt  r.  Pr*i)Cii,fiBu»' 
Jour.  no.    See  mnle,  pp.  478.  470,  401-    Aid.  7»7  ;  Moore  ».  Ctarke,  »  M«ei.  * 


s 

f 

of Jft^ 

^iafSH 
caabsV 


404. 

»  Ueed  n.  Ciruil.  Ttn.  D«c.  72 : 
Rngora  v.  JeweU.  12  Monthly  I^w 
Reporter,  339.    Br.  Iloworth  i>.  Wllke«, 


w.  ew. 

•  8«o  Eit^lcb  CMC*  on  iW*  H'- 
anlf.  p.  481.  note*  U,  S. 

*  Wood  ».  Abbutt.  fi  BUlctif  3i^ 
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engraving  was  within  the  prohibition  of  section  7.'    The  same 
[construction  \\&&  lieen  given  to  tlie  English  statutes.* 

Ja  Copyliig  of  Bngraving  or  Photograph  Piracy  of  Palnttog?  — 
In  England,  piracy  of  an  engravinf::  of  a  painting  hna  been  huld 

\to  be  an  infringement  of  the  copyright  in  the  painting.  The 
80undnes.s  of  this  doctrine  has  been  questioned  in  this  work.' 
Tltere  can  be  little  doubt  that  this  rule  wilt  not  apply  in  con- 

f  stniing  the  clause  of  section  4965  of  the  American  statute 
which  preHcnl>eH  a  penally  of  ten  dollars  for  every  unlawful 
copy  of  a  painting,  statue,  or  statuary.  The  proper  construc- 
tion of  this  provision  would  seem  to  be,  that  a  person  is  not 

Imade  liable  to  the  penalty,  unless  he  c<ipiea  directly  from  the 

Ipainting  or  statue,  or  from  a  piratical  copy.     When  ho  un* 

^lawfully  reproduces  a  copyrighted  engraving,  photograph,  or 
ciiromo  of  a  painting,  he  is  subject  to  the  penalties  aud  forfeit- 
ures expressly  proscribed  for  such  cases. 

Oratultoua  Circulation  of  Cople*.  —  Under  the  Statute  of  1831, 

I  iu  an  action  for  the  penalties  or  forfeitures  against  llie  printer 
or  im|H)rtcr,  it  van  neccAxury  to  rIiow,  in  tlic  case  of  printa, 
cuts,  engravingH,  maps,  cliarts,  and  musical  com[)ositionH,  that 

I  the  copies  had  been  printed  or  imported  *'  for  B&to.**^  But,  in 
the  existing  statute,  the  words  for  sale  are  omitted.* 

Action  for  Damagoa.  —  Section  4965  does  not  give  an  action 

>  noiAJter  p.  II&ll,   5  nUiclif   302.  one  and  mtco  atioultl  tw  rend  tagellier; 

Beoadirt.  J.,  said  :  "  The  aritument  of  and,  an  taken,  the  wnnta  uu-d  dwdoM 

the   (lefeiidant    la,    thai    lli«    esclusivv  a  dvar  intvnl  u>  pniievt  &  ujtijrrl|[hted 

privileife  Riien  hy  tliv  Qnt  •cvliun  vt  wurlc  fmiii  iiidi  k  niu<lr  uf  ituplicalioi) 

the  art   docs  not    in4.-lu<le  the  pbolo-  as  U  practited  by  the  (defendant.    Sec> 

fTBphinB    tlie  copyrighted  eoifraviDg  tlon   levcn  proridea  that  any  i>aru)n 

bvcaaie  that  ii  not  a  '  priming  '  or  a  vilio  Bitall  i*i)grar«,  oich,  or  work,  kU 

*  ivprintinif,'    and    that    ihe    general  nr  cnpy,   the  engniTiiig.  shall  be    an 

wordi  of  the  wvenih  aecthin  cannot  be  oflender     The  word  t-npy  ij  a  general 

beld  to  fvfliid  in  others  what  haj  iwt  term  added  lu  tlte  more  •pot-itk:  temta 

been  evrlaMiti'ly  rvvorved  to  Ihe  author  before  uicd,  for  Ihe  very  purpose   of 

by  the  wonli  of  Ihe  flr*t  lection  ;  and,  oorering  nietttofli  of  reprodnclion  not 

further,  tltat  phutogmphinn  cnnhl  not  inirludod  in  tlie  word*  engrare.  etch,  or 

liATc  heen  within  the  inlent  iif  (lie  law-  work,  and,  if  i(  cover*  any  thing,  should 

taakerv,  a«     the  art    of    photography  ever  the  photographi<.'  method,  which, 

had  not  beeo  <liscovtr«d  when  the  act  more  nearly  tliaa  an/  otbar,  prodaoe* 

waa  paawd.    In  tupport  of  inch  a  cou-  a  perlaci  oopy-" 
nnKUon,  the  decision  of  Jiidite  Ship-         =<  See  antf,  p.  480, 
nian,  in  tlte  case  of  Wottd  v.  AblH>tt,         >  K*  ^ttrtt  Bea),  Law  Hep.  8  <).  B, 

fi  Blatclif.  Ztit,  ia  cited.    I  cannot  agrt-o  387.    Sae  oaU,  pp.  483,  4M, 
to  tlie  conitruction  of  thi<  act  which  is  *  Reetl  e.  Carual.  Tan.  Dec.  72. 

CQl»«r1|J  for     In  my  optoioD,  MCtiona         *  Se«  and',  pp.  487,  488. 
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for  damages  for  the  piracy  of  any  article  therein  menlioMd; 
and  section  iHQi  provides  sucli  remedy  only  in  the  ctue  of 
books.  Any  article,  however,  named  in  section  4%5,  ubicli 
may  be  con&idcred  as  a  book  within  the  general  meaning  of 
the  law,  is  within  t)ie  scope  of  section  4904.  Thns,  nia|iii. 
chartu,  and  musical  compoflitions  have  been  expresBly  lield  to 
be  Irooks.  ]hloreover,  the  common-law  remedy  hy  actiou  for 
damages  is  available  in  any  caHC  where  such  remedy  is  not 
expressly  provided  by  the  statute.* 


Hii96ll 
MAthsV 


General  Pbovisioss. 

PenKlty  for  Fals«  PrlnUng  of  Copyright  NotloB.  —  5^ect)0o 
provides  that  every  person  who  shall  insert  or  imprew  tin 
notice  of  copyright,  "  or  words  of  the  same  import,  in  ornpoi 
any  book,  map,  chart,  musical  composition,  print,  cut,  engnr- 
ing,  or  photograpli,  or  other  article,  for  which  he  lias  not  ob- 
tained a  copyright,  sliall  be  liable  to  a  penalty  of  one  himdred 
dollars,  recoverable  one-half  fur  the  jiereon  who  shall  wo  for 
such  penalty,  and  one-half  to  the  use  of  the  United  Stale's.'" 
Under  the  corresponding  provision  of  the  act  of  1831,'itii> 
held  that  the  jienalty  could  not  be  recovered  in  the  nune  iii 
more  tlion  one  pcr8on  ;  but  (hat  the  statute  might  aduit  oft 
more  liberal  construction  if  the  penalty  had  been  given  toik 
person  aggrieved,  instead  of  a  common  informer.' 

UnUcensed  Publication  of  Manuscripti.  —  Section  491j7 
to  the  owner  nn  action  for  damages  aKi^inst  '*  every  iwrson 
ahall   print  or  pulilish  any  manuscript  whatever,  witliout  \ht 
consent  of  the  author  or  proprietor  first  obtained,  if  suclt  * 
thor  or  proprietor  is  a  citizen  of  the  United  States,  or  rMiJ"?'! 
therein.'*     This  provision  has  been  fully  considered  in  anollitf 
chapter.* 

Limitation  of  Actions.^ — Section  496B  provides  that  "no V" 
tion  shall  be  maintained  in  any  case  of  forfeiture  or  pcii&Ky 
under  the  copyright  laws,  unless  the  same  is  comnicticeii 
within  two  years  after  the  cause  of  action  has  arisen."  It  " 
uo  defence,  in  an  actiou  for  unlawful  printing,  tliat  morell'" 
two  years  have  passed  since  the  plates  were  engraved  orttetw)- 

»  See  '(u/fl.  |k.  478.  <  Furrert  v,  Atwill,  1  Blaidif-  **'■ 

1  s.  11 ;  4  U.  S.  St.  At  L.  438.  *  $e«  ante.  p.  i:^ 


It  01  s 

i 

he 
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typed,  or  since  copieB  were  first  printed.  Every  act  of  printing 
is  a  violation  of  the  right  secui'cd  ;  and,  if  done  within  two 
years,  will  subject  the  offender  to  the  rorfeituresand  penalties.^ 
On  the  same  principle,  an  action  against  the  .seller  la  not  barred 

■by  the  fact  that  the  copies  sold,  or  offered  for  sale,  were  printed 
or  imported  more  tliau  two  years  before.  The  controlling  ques- 
tion is,  whether  the  sale  complained  of  is  within  the  two  ycara. 

P  The  limitation  clause  of  tlie  statute  applies  only  to  coses 
wherein  it  Is  sought  to  recover  forfeitures  or  penalties.  The 
time  within  which  an  action  for  damages  may  be  brought,  or 
redress  in  ec^uity  sought,  is  not  limited  by  the  statute.^ 

L>    In  Atwill  V.  Ferrett,  it  was  held  that  an  action  on  the  case, 

*«ud  not  trespass,  ia  the  proper  form  in  law  for  infringement  of 
copyright.'  Penalties  and  forfeitures  must  be  sued  for  in  a 
court  of  law,  and  not  in  equity.* 

Neltlier  Oral  Use  of  Production,  except  Dramatio  Composltfon, 
nor  ExbibiUoD  Prohibited.  —  The  statute  is  directed  against  the 
multiplicatiun  and  circulation  of  piratical  copies,  and  the  un< 
lawful  performance  of  dramatic  compositions.  It  does  not 
Becui-e  to  the  author  the  exclusive  right  of  reading  liis  prDduc 
tioD  in  public,  except  in  the  case  of  a  dramatic  composition ; 
uor  of  publicly  exhibiting  any  work  of  art,  nor  of  performing 
a  piece  of  music,  unless  it  bo  also  a  dramatic  comjiosition. 
Nor  is  such  public  use  of  a  work  pruhil>ited.  Hence,  statutory 
copyright  is  not  violated  by  the  unauthorized  pnl>lic  rending  of 
a  literary  or  the  playing  of  a  musical  composition,  or  the  e.xhi- 
bition  of  a  copy  of  a  painting,  statue,  engraving,  or  other  work 

■of  ftrt.  The  unlicensed  public  |ierformance  or  reading  of  a  dra- 
matic comiiosition  is  a  violation,  not  of  the  copyright,  hut  of  the 
|dayr>ght  therein;  which  is  expressly  secured  by  the  statute, 
and  for  whose  protection  remedies  are  specially  provided.^ 

The  statutory  i-emedies  for  the  violation  of  playright  are 
treated  in  Chapter  XVI. 


>  Reec)  V.  Carosi.  Tan.  Dec.  72. 
3  Reed  v.  Ciiruti.  in  which  it  wu 
Iteld  that  tbe  defcntliinc  wu  llkblo 
unW  for  a  wroriK  done  wUtiin  two 
yean  ttoftire  the  action  w.ia  Innii^rlit, 
was  a  ^ni  tam  action  for  Ittc  (leiiAlLU^s 
unilcr  KTtion  7  of  the  atntule  of  1881. 
See  8  Law  Heporter,  410. 


Afl  to  limitation  under  Englisfa  stat- 
nleH,  »e«  ante.  pp.  476,  482. 

»  '2  Utatchf.  m,  47. 

*  t>lereni  i-.  Okililinjr.  17  How. 
447.     See  Chap.  XII. 

»  See  antt,  pp.  4T4,  476. 
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CHAPTER  XI. 

REMEDIES  IN   EQUITY  FOR  THE  INFRINGEMENT  OF 
COPTRIGIIT, 


natiu«  and  Extent  of  Bquity  Jurisdiction  in  Copyright 

—  Eijuity  jurisdiction  in  cases  of  copyright  is  dependent  u«» 
tlie  legnl  right,  and  is  exercised  for  tlio  purpose  of  makinic  lli^fc 
right  more  effective,  on  tlie  ground  that  relief  in  law  is  inidt?- 
quate.'     "  The  jurisdiction  upon  subjects  of  this  nature,"  sti<i 
Lord  KIdon.  "  m  assumed  merely  for  the  purpose  of  making 
effectual  the  legal  right,  wliich  cannot  he  made  effectual  \>j  any 
action  for  damages ;  aa,  if  the  work  is  pirated,  it  is  imposajble 
to  lay  before  a  jury  the  whole  evidence  as  to  all  the  publicationst 
which  go  out  to  the   world,  to  the   plaintiflTa    prejudice,    A 
court  of  equity,  tlici-cfore,  acta  with  a  view  to  make  the  \«pd 
right  effectual    by   pi-CTcnting   the   publication    altogetJier."  * 
The   remedies  afforded   by  law  are  available  only  when  Uie 
wrong  has  been  done.  They  do  not  directly  prevent  a  tlireatened 
mischief,  nor  the  continuation  or  repetition  of  an  injury  already 
done.    Moreover,  the  cost  of  seeking  redress,  the  difficulty  ftuJ 
uncertainty  in  ascertaining  the  damages  sustnincd,  and  tlie 
delay  in  obtaining  relief,  are  usually  greater  in  law  than  i" 
equity.    Hence,  in  a  great  majority  of  tlw  copyright  caiiea  which 
have  arisen  in  England  and  the  L'nitcd  States,  protection  has 
becu  sought  in  a  court  of  equity.    **  It  is  quite  plain,"  aaid  Mr* 


1  Hogg  i>.  KIrby,  8  V«.  216;  Wi|. 

kim  r.  Aikin,  17  hi.  4'i'i\  Tj^vrrfow  v. 
Smitb,  Jnc.  471 ;  llramwell  r.  HnlDomb, 
8  My.  &  Cr.  787;  Hnumlera  v.  Hmilli, 
Ibid.  711,  728:  SpoulewooJv  v.  Clarke, 
2  l*liilUp«,  164;  I'terpant  v.  Fowle,  2 
Wumlh.  &  M.  2'A. 

*  Wilkinx  u.  Aikin.  17  Veii.  424. 
In  Ho^g  V.  Ktrby,  the  ttwnv  jmlgi-  MiJ  ; 
* '  TliB  priodpl«  of  paaUnK  Ibe  itganc- 


tktn  in  IhoM  caaM  i*.  that  djirDB(«i  ^^ 
nat  gtre  tt<li>qu«U-  reltrf ;  Jind  (lul  tl 
nmle  of  CQpi«B  by  the  tlefcwUiil  i*. 
each  inBiaiicc. not  only  taking  iMif  tl 
prolit  upon  tlic  imliTiiiiial  bock,  •lii* 
the  plaintiff  probably  would  hare  •ol 
liut  may  injure  him  to  an  inc»lf«il»*»** 
extent  whieli  no  inquiry  (or  the  parpo** 
*it  dnmagvA  can  ascvrtaia."  8  ^  **" 
226. 
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Justice  Story,  "that,  if  uo  otlier  remedy  could  be  givi'ii  in 
sases  of  patents  and  copyrights  tliaii  an  action  at  law  fur  dam- 
iges,  tiie  inventor  or  nxithor  might  bo  mined  by  tlie  necessity 
»f  perpetual  litigation,  without  ever  being  able  to  have  a  fitial 
BStnhlislunent  of  his  rights."  ' 

Tlie  chief  remediett  afforded  by  equity  aro  the  injunction  aiid 
tlic  account  of  profits.  By  tlie  furiner,  the  piil)]icatioTi,  sale,  or 
otiicr  unlawful  use  of  a  piratical  work  may  Ijc  stopped,  or  its 
intendecl  publication  prevented.  By  tlie  latter,  the  wrong-doer 
may  be  made  to  pay  to  the  owner  of  the  cnpyrifjltt  the  profits 
arising  from  sucli  publication  and  sale.  To  tbeso  rcmedieH  may 
be  added  that  by  discovery,  whereby  the  person  guilty  of  piracy 
may  be  ordered  to  disclose  the  number  of  piratical  copies 
pulilished,  sold,  or  on  hand,  and  the  amount  received  from 
sales. 

jL     Xngliah  chancery  courts  fonnerly  had  no  power  to  adjudicate 
l&ie  Ir^l  (|ue8tiuns  on  whnsu  dclerniiniitiiui  dcpiMidcd  the  right 
Po   maintain  a  8uit:  and  in  cases  of  doubt  the  plaintitT  was 
often  required  to  establish  bia  riglit  in  a  court  of  law  before  re- 
lief wonhi  be  given  by  a  court  of  equity.^     Simietimea  an  in- 
junction was  granted,  and,  at  the   same  time,  tJie  plnintitf 

■  directed  to  establish  his  title  at  law;  the  continuance  of  the 
iujuiictinn  depending,  of  course,  on  (he  result  of  the  legal  trial.* 
"Tlic  court,"   said    Loi-d    Chancellor    Cottenham,  In    1838, 

■  **  always  exercirtcs  its  discretion  as  to  whether  it  slialt  interfere 
by  injunction  before  the  estahligliment  of  the  legal  title."* 
But  uuliMs,  said  the  same  judge, "  the  court  is  quite  clear  as  to 


'  2  Eq.  Jur.  $  flSI.  "  Our  juri«dic- 
^M<  tiden  I  oUAluke,  is  fituntlcil  on 
Mi:i]iii  Wif  law  iluv*  nnt  give  a  coni- 
I'lcte  reuiedjr  to  llwse  wlio»<r  tilcrary 
properly  ii  invaded  ;  for,  if  publiuition 
«Itfr  piiblication  U  to  be  mwle  a  dis- 
tinct (aaie  uf  action,  tlic  remedy  would 
**■  ''fcmne  wfiree  tiiaii  llie  <li«eai*e." 


Or.  737;  Saandem  o.  Smith.  Ihld.  711 ; 
SiKtltikwondc  V.  Clarke,  'i  I*iulli|iM,  Ifi4  ; 
M'Ncill  f.  Williuim,  11  Jur.SH. 

»  UogK  P.  Kirby.  H  Ve».  ily;  Wil- 
kins  p.  Aikin,  17  Id.  422;  Mjiwman  i: 
T«gg,  2  KuH.  S85;  Baon  v.  J«net,  4 
M.v.  &.  Cr.  ■IRS;  Swctt  v.  Shnw.  8  Jur. 
217  ;  Sweet  ('.  MauKbum,  11   Sim.  fi]  ; 


^^nl  tlJou,  liKwrviice  u.  Suiitli,  Joe.     Swu^l    i>.   Ciitvr,  Iliiil.    572;  Campbell 


tn. 


'  ^uksMt    r.    Walker.  7    Vei.   1  ; 


^ti>*X  r.  SlKTWwd,  2  .Merlv.  4:16  ; 
"ondni  f.  Murray,  Jflc.  811;  Uw- 
^'  ^Riiiti,  Iliid.  4(1 ;  Lowndes  v. 
Ij.  ■  "n»bc,  2  Coop,  (irmfi.  CrKlentiatnt 
"•  BranmeU  c.  Ualcomb,  8  Uy.  t 


v.  Scott.  Ibid.  31  :  DickpHs  ■■.  Lee.  8 
Jur.  1811:  Bogav  v.  HmiUton,  5  I>e  G. 
&  Sm.  2t(7  ;  Jarrold  v.  llciulsion,  8  Ka^ 
&  J.  708. 

«  Saunders  p.  Smith,  3  My.  4  Cr. 
736. 
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wliat  are  Uie  legal  rights  of  the  partioa,  it  is  ] 
course  to  abstain  from  exercising  ita  jiirisdicti 
right  lias  Iweij  determined."  *  In  recent  yes 
practice  hna  prevailed.  In  1862,  courts  of  eq 
powered  to  adjudicate  all  qnofltions  of  law  or  fai 
title  to  relief  dejiended,^  and  now,  under  the  ret 
acts,^  the  ctiaiicery  and  the  law  divisions  of  the 
Justice  have  equal  jun&diction  in  dcterminiug 
dressing  wron^.  Heucc,  the  courts  of  equity  i 
all  questions  relating  to  the  validity  of  the  copj 
alleged  piracy.  This  is  also  the  practice  in  Iho 
■where  courts  of  equity  in  cases  of  copyright  liav 
dicated  both  the  right  and  the  infringemeutJ 


Complain  A  kt's  Title.    His  Consent,  Delay, 
CBNCE  Considered  as  Defences  op  Pii 

"WIiKt  must  Appear  before  Equity  will  Intetfei 
oout'l  (if  equity  will  interfci'e  in  a  case  of  allege 
copyright  it  must  appear:  1.  That  a  vulid  cop, 
2.  That  the  plaintiff  has  a  good  title.  3.  Th* 
been  committed  by  tlie  defendant.  , 

It  is  for  the  complainant  to  show  that  a  copyrii 
secured  in  due  form,  and  that  ho  la  the  legal 
owner.  "  Persons  claiming  that  they  own  the  6 
book,"  said  Mr.  Justice  Clifford,  *Mn  a  suit  for  infrli) 
prove  their  ownership  by  com[)etent  evidence,  ^ 
cainiot  be  maintained,  as  the  bui-dcn  is  u^ou  the 
to  prove  liis  title  to  copyright,  as  well  as  to  pi 
tnent."^     But  when  it  appears  tiiat  the  copyri| 


1  SpotUnvoode  v.  CUirk«,  S  Phillips, 
167. 

"  38  4  30  Vicl-  0.  42.  a.  1. 

•  86  4  37  Vicl.  c.  W;  38  4  89  Vict. 
a  77 ;  39  4  40  Vict,  c  fi9 ;  40  4  41 
Vict.  c.  0;  W.  «.67. 

*  Plerpimt  v.  Fowlt-,  2  Woodb.  4 
ht.  23;  Atwill  V.  Fvrrett.S  Ulalctif.  SO; 
Baker  <•-  Taylor.  Ibiil.  82;  Little  v, 
Gould,  Ibid.  )U&.  802;  Paige  r.  Knnlis. 
7  Blalchf.  162,  on  up.  18  Wnll.  608 ; 
Lawr«noe  c>.  Dina,  2  Am.  L.  T.  K.  x.  b. 


402;  Farmer  V.  CoIti 
Kngraving,  &  Map- 
Am.  L.  X.  R.   108. 
Bettiei),"  «ai(l  the  coiif 
laat  cited, "  tliat  bolh  ih 
infringemont  may  bo  M) 
i]io«U-<4  in  A  court  of 
liAving  been  flrvt  del4i 
Ibid    170.     See  alto 
•2  Blat<:lir.  1&4. 

*  CtiaM  V.  Sanbon 
Off.  Gu.  083.   in  Fad 


REMEDIES  IN    EQUITY. 


490 


id  in  llie  manner  presented  by  the  statute,  and  that  it  is 
16  property  of  the  plaintill*,  a  prima  facie  case  is  made  out, 
and  the  burden  is  on  the  derendant  to  show  that  the  copyright 
is  invalid  ur  the  plaintifTH  title  defective.' 

SefsDCM  again*t  Charge  of  Fincj.  —  In  the  United  States,  any 
'one  of  the  fullowiug  defences  may  be  pleaded  in  a  suit  for 
I  alleged  infringement  of  copyright: 

I.  That  the  work  for  which  protection  is  claimed  is  not  a 
Lpro[>er  suhject  of  copyriglit  for  the  i-easoii :  1.  That  it  Is  a  thing 
'Dot  within  the  scope  of  the  copyrigtit  law.     2.  That  it  is  not 

original.  8.  Tliat  it  is  not  innocent.  4.  Tliai  it  is  the  produc- 
lion  of  a  foreign  author. 

II.  That  the  copyright  is  not  valid,  for  the  reason  :  1.  That 
the  three  requisites  relating  to  the  filing  of  the  title,  the  print- 
ing of  the  copyright  notice,  and  the  delivery  of  copies  to  the 
library  of  Congress,  have  not  been  (performed  in  accordance 
with  the  statute.  2.  That  the  work  haa  not  been  publit^hed  within 
ft  reasonable  time  a(ler  recording  the  title.   3.  That  its  publica- 

ition  in  a  foreign  CMuntry  preceded  its  publication  in  the  United 
IStates.    4.  That  the  copyright  lias  expired, 

III.  That  the  plaintiff  has  pot  a  good  title. 

IV.  That  piracy  has  not  been  committed,  for  the  reason; 

1.  That  iJicrc  has  been  no  copying  from  the  plaintiff's  l>ook. 

2.  Tlmt  Uic  copying  or  other  use  made  of  it  is  within  the  allowed 
privilege  of  "  fair  use.*'  3.  Ttiat  the  defendant  has  acted  with 
the  consent  of  the  plaintiff. 

Any  one  of  the  above  defences,  when  established,  will  defeat 
the  complainant's  right  to  relief  in  equity.  The  defendant  may 
pleAd  the  general  is.sue  and  give  tlie  H|>ecial  matter  in  evidence.^ 

The  qualities  essential  to  copyright,  and  the  statutory  re- 
quisites for  securing  it»  what  amouut«  to  piracy  and  what 
is  a  fair  use,  are  fully  treated  elsewhere  under  their  proper 


1  SawTcr,  S30,  the  bill  wm  dUmissetl 
on  dHBomr  th*t  it  did  not  allege  * 
OWOpliAoce  witli  Uie  stntutorv  tv<|ut- 
•iU«  eaM'ntuil  ui  tPi-uriii);  uipj-riKtit. 
8e«  iImi  Minh  tr.  Wmrm,  fl  Cliic-  i-cg. 
H«ir».  t9&;  %.c  4  Am.  L.  T.  s.  b    VM. 

*   "Tbi  COpjriglll  t»  |>rj  BKO  yiiri*  «Ti- 

teiM  Uuu  be  wu  ttw  author,  and  th« 
bonlta  of  proof  It  upon  the  dc&odu)(. 


to  show  the  contrary."  Taney,  C.  J., 
Ueed  r.  Camai,  Tun.  Dec.  74.  "  /-Vima 
fartr,"  anii]  Mr.  JuBlicv  Story,  "  Uie 
cnpyright  conren  litl?  ;  ami  ll)«  onk* 
ia  on  thi>  other  >ide  In  abow  clearljr 
thai,  notwithitandiny  thv  copyright, 
thm  la  an  inlriDiic  defect  la  tbt  title." 
'i  Eq.  Jar.  §  986,  noU  6. 
3  V.  S.  Be?.  St.  ■.  4000. 
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heads.  Here  will  be  cousidered  the  complainant's  title,  and 
what  consent,  laclien,  or  acquiencence  on  his  part  will  defeat 
his  right  to  snc  in  equity. 

EquiUble  TlUe  Sufficient  In  Court  of  Equity.  —  It  ifl  »0t68* 
Bential  to  relief  In  equity  tliat  the  lef^al  title  shall  be  io  the 
plaintiff.  Where  a  valid  copyright  exists,  a  court  of  e<)uiiT 
will  protect  the  rights  of  a  complainant  who  has  a  good  equi- 
table title.*  In  Chappell  v.  Purday,  Lord  Chief  Baron  Abinger, 
referring  In  Lord  MaiiHfi<:Itr«  remark,  in  Millar  v.  Taylor,  Ihit 
a  court  of  equity  would  not  interfere  unless  the  author  liaJa 
legal  right,  said :  "  Now,  if  by  this  it  was  meant  to  be  Bsid, 
tliat  a  court  of  etpiity  would  only  interfere  when  the  legal  right 
was  in  the  party  applying  for  its  interference,  I  will  aot  pj  so 
far ;  because  I  think  that  a  court  of  equity  wilt  assist  any  partj 
liaving  an  equitable  right,  where  the  legal  right  intervenes  Io 
prevent  his  obtaining  justice;  otherwise,  great  fraud  voold 
ensue."  "  And  so,  in  Bohii  v.  Bogne,  Vice-Chancellor  Slati- 
well  said:  "This  court  always  takes  notice  of  the  eqiiilable 
interest ;  and,  if  the  equitable  right  to  the  copyright  is  com- 
plete, this  court  will  take  care  that  the  real  question  shall  bo 
tried,  notwithstanding  there  may  be  a  defect  in  respect  of  \ht 
legal  pro|icrty."^ 

No  goneiat  rule  can  be  laid  down  as  to  what  will  amount  to 
an  equitable  title  or  interest  in  the  complainant  sufficient  for 
maintaining  a  suit.  As  has  been  seen,  he  may  assert  bis  riglitt 
in  a  ;:uurt  of  equity  without  a  perfect  legal  title.  Od  tbe 
other  hand,  it  is  obvioua  that  a  |>erson  who  has  do  niateritl 


1  Br.  Hawman  p.  Tcgg,  3  Ruh. 
886;  Cotbuni  v.  Duncombo,  U  .Sim. 
161;  S«riwe  t>.  SIibw,  3  Jur.  '2\1 ; 
HoJKt^a  t<.  WeUh,  2  Ir.  Kq.  2CtI:  Sw«et 
t..  CRtrr,  11  Sim.  672;  Clinppell  r. 
PunUy,  i  Y.  &.  C.  Excli.  485.  493; 
llolin  >-.  Bofnir,  10  Jur.  420;  Siiiie  c 
Marrvai,  17  Q.  B.  281 ;  Tumor  f.  Itob- 
intfin,  10  Ir  rii.  1:21,  510.  Am.  IJttle 
t».  Oould.  -2  Blntulir.  8fi2,  Sr>ii ;  PiilUs  v. 
Derby,  6  Mi_'lx'fin.  .■J28;  I.AvrrcncL'  if. 
DmVK.  2Am.  h  T.  K  k.  «,  Uti  In 
Sweet  r.  Sliiw.  Slmdwell.  V.  C.,  said  : 
"  The  plaintiff*  do  nr>t  ect  up  that  tliej 
hnvc  tlio  lejial  copyriKhl :  what  they 
Blato  ia  tlii),  that  th«f  have  agreed  wttli 


A-  and  B  that  A.  aod  B.  fbaO  npd*^ 
caaea  for  tlietn.  and  acoordinflj'  A.  tP" 
U.  do  Uke  noln  of  cases  which  »** 
prifiiH  by  Sw«et  and  uiliers,  tlw  plat>** 
tiffs,  ami  tbejr  publish  ittc-m,  anJ  ill**" 
llie  ptaiiitidi   aver   lint   ihi-r   lurtf     ' 
copyriKbt  in  tbeviueB  piiblialte<l-    S" 
I  think  tbat  lliey  hnvc  in  e<itiity,  b«* 
cannot  untleraund  how  ihc-y  harr  tf^ 
llie  oopyriitM  at  Uw."    Th*  pUinii^ 
"liHTf   niiilc   out   iinly   an    «|tiila-'*^ 
riglil.   Iliiiiich    tiill   ihey   have  fta,^^ 
qiiile  a  •ufficient  caae  to  lupport 
bill."    8  Jur.  21tf. 

»  4  Y.  4  C.  Exch.  4M. 

»  4  Jur.  4^1. 
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interest  \u  tlio  vork  for  which  protection  is  claimed  has  uo 
riglit  to  coiu|ilain  of  a  violation  of  the  copyright  in  auch  work. 
But,  hetweeu  these  twocxticines,  what  interest  in  lite  copyiight 
will  entitle  a  peiRon  to  restrain  a  piratical  publication  mu8t  bo 
determined  by  the  circumstances  in  each  case. 

In  England,  an  injunction  will  not  be  firauted  until  the  work 
has  been  registered.^  In  the  United  States,  tlio  copyright  is 
not  perfected,  and  an  action  at  law  cannot  be  maintained,  until 
all  the  Btatutory  requisites  have  been  iierforuied.  But  an  im- 
perfect right  accnies  on  the  recording  of  the  title  ;2  and  the 
opiniun  has  been  judicially  expressed,  that  such  right  is  entitled 
to  protecfiuu  in  a  court  of  equity  for  a  rcauunahle  time  before  the 
other  acts  essential  to  complete  the  copyright  have  been  done.* 

Salt  Barred  by  Plaintiff'*  Conaent  to  PubUoatioa.  —  The  stat- 
utory )>enaltie&  and  remedies  may  be  enforced   against  any 
perfion  who  makes  a  prohtl>itod  use  of  a  work  without  the 
written,  and,  in  the  United   States,  attested,  consent  of  the 
owner  of  the  copyright.     But  courts  of  equity  are  not  governed 
by  this  rule.    They  have  recognized  the  principle  tliat  a  person 
vho  has  consented  to  the  doing  of  a  thing  has  no  right,  in 
ctjuity,  to  complain  when  it  is  done.    Hence,  the  court  will  not 
iotcrfcrc  with  the  publication  or  sale  of  an  alleged  piratical 
Tork,  when  tlie  defendant  can  show  that  he  has  acted  with  the 
cxpreHsor  implied  cou-seut  of  the  owner  of  the  copyright,  though 
ich  consent  is  not  in  writing.*     Thus,  in  Heine  t>.  Applcton, 
plaintiff  sought  to  restrain  the  defendants  from  publishing 
■elling  certain  ixnik^  containing  druwliigti  which  the  former 
ha^l  made,  and  which  the  defendants  had  published,  in  the 
belief  that  they  were  public  property.     The  court  held  that, 
e*'en  if  the  copyright  claimed  by  the  plaintitT  were  valid,  the 
fact  that  he  had  been  employed  by  the  defendants  to  aid  in  the 
publication  of  the  drawingt^,  and  thnt  he  had  done  so  without 
claiming  any  exclusive  rights  in  them,  would  be  a  bar  to  his 
suit.     "Tlie  plaintiff,"  said  lugersoll,  J.,  "  thus  aided  in  the 
publication  of  some  of  the  works  of  the  defendants.     When 

*  Sft  a»tt,  p. -ilB.  *  Lutour  r.   Blant).  2  Sinrk.  382; 

*  Wlittton  f.  relprt,  B  Vet.  864;  Uuwlell  p.  Murray,  J»c.  311;  Siiunden 
Bouciault  r.  ir»rt.  13  BUtohf.  M.  r.  .Smiili,  a  My.  &.  Cr.  711 ;  Siniluin  v. 

*  Polie  If.  Dorb/,  6  Mullein,  S82.  Gntlmm,  17  L.  T.  k.  ».  467;  Heine  o. 
&e«  cnu,  p,  2gg,  Apitleton,  4  BlalvUf.  125. 
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be  (litis  aided  in  their  publication,  he  made  no  claim  of  oopr- 
riglit.  It  would  !«  iiieqnitahle  now  to  permit  him,  wlien  he 
has  IfOcn  paid  to  aid  in  their  publication  and  aale,  and  hafl  thus 
aided  in  their  publication,  with  a  view  to  their  sale,  tostoptlicir 
Bale,  even  if  he  had  a  valid  copyright  in  them.  By  aidiiig  in 
their  publication,  he  agreed  to  their  publication  :  and,  hyagrw- 
ing  that  they  might  be  published,  he  agreed  that  they  might 
be  sold ;  and  he  cannot  now  with  success  ask  that  tlic  dcfeud- 
ants  may  be  restrained  from  doing  that  which  he  has  agreed 
they  may  do." ' 

When  Plaintiff's  CooBent  may  not  be  Implied.  —  In  Saundcn 
V.  Smith,  Ijord  Cottcnhain  refused  to  restrain  the  publication 
of  the  second  volume  of  Smith's  Leading  Cases  Iwforc  trial  at 
law,  for  tlie  reason  that  he  found  "  in  the  dealing  of  the  plaio- 
tiff  in  this  case  wliat  amounts  to  that  species  of  conduct  vlilcli 
prevents,  in  this  stage  of  the  cause,  at  least,  the  interposition 
of  this  court.''  After  quoting  from  the  opinion  in  Rundellf. 
Murray,^  tlie  Lord  Chancellor  continued :  *^  Lord  P^ldon  then 
lays  it  down  that  not  only  conduct  with  the  party  witli  whom 
tlie  contest  exists,  but  conduct  with  otliers,  may  influeiioe  the 
court  in  the  exercise  of  its  equitable  jurisdiction  by  injanctioi]. 
Now,  horo  I  Rnd  permission,  whetlier  express  or  implied,  giTen 
to  others.*'^ 

Tlie  strongest  inference  against  the  plaintiffs,  warranted  hj 
the  facts  in  this  ease,  was  that  they  must  he  presumed  to  hi** 
known  that  the  defendant,  in  preparing  his  Lending  CuM, 
would  take  cases  from  tlieir  copyrighted  reports.    Tlwy  liid 
given  the  defendant    no  permission  to  do   this,   and  bad  dd 
knowledge  that  lie  was  doing  it,  or  intended  to  do  it.    Th^ 
had  even  told  him,  liefore  the  publication  of  the  first  rnliUM 
of  the  Leading  Cases,  that  he  might  not  reprint  an;  ro[xirt< 
from  their  works.    They  did  not  complain  of  that  volume,  fi"" 
the  reason  that  it  contained  only  one  case,  and  parts  of  t'o 
others^  copied  from  their  publications.    They  had  no  knowledge 
of  the  contents  of  the  second  volume  until  its  publication,  when^ 
tlicy  immediately  applied  for  an  injunction.     It  is  not  deiii«4 
lliat  the  dealings  between  two  persons  may  amount  to  aa  iV^ 


>  4  BUtclif.  129.  »  See  port,  p.  S07.  >  8  Mj.  A  Gr.  7S9,  TIOl 
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B  plied  consent  Ihafc  one  shall  make  use  of  copyrighted  matter 
belonging  to  the  other,  and  tliat  such  coitsont  may  be  sue* 
ccssfally  pleaded  an  a  bar  to  a  suit  in  equity.  But  to  hold 
that,  in  order  to  save  his  rights,  even  in  a  court  of  equity, 
H  the  owner  of  a  copyright  is  bound  to  warn  a  person  not 
^  to  riolate  that  right,  when  he  has  pvcn  no  consont  to  the 
contrary  ;  and,  when  he  has  no  infurmalion,  nothing  more 
than  8  presumptire  knowledge  or  suspicion,  that  such  person 
is  doing  or  Intends  to  do  so.  is  an  exposition  of  the  law  as  wild 
as  it  is  crroneotis.  Even  if  (he  owner  is  aware  that  another 
pcrwjQ  la  preparing  a  work  which  will  infringe  his  copyright, 
he  is  not  bound  to  assert  his  rights  until  the  piratical  book  has 

I  been  pnbti^hed  ;  unless  there  has  l)cen  in  his  conduct  something 
more  than  absence  of  protest  to  encourage  the  defendant.  A 
person  who  commits  piracy  cannot  justify  the  wnjug  by  tho 
pica,  that  he  had  no  warning  not  to  do  it.  In  law  and  in 
equity,  he  is  sufficiently  wunied  by  the  fact  that  wlint  he  ap- 
propriates does  not  belong  to  liim.^ 
In  Morris  t*.  Ashltee,^  one  of  the  defendants  testified  that  Ihe 
plaintiff  liad  said  to  him  that  it  would  not  bo  unlawful  for  anyone 
■  to  copy  certain  parts  from  the  plaintifiTs  or  any  other  directory. 
The  plaintiff  denied  having  said  this  Viec-Chaucellor  GlfTord 
found  the  facts  to  l>o  in  favor  of  tho  plaintiff;  but  ho  said  that 
eveo  the  conversation  alleged  by  the  defendant  to  have  taken 
place  would  not  be  enough  to  authorize  the  hitter  to  copy  tho 
parts  referred  to.  "  A  copyriglit,"  said  the  Vice-ChanccUor, 
"  i»  not  lost  by  the  mere  expressiuu  of  an  opiniou/*  **  In  order 
that  the  defence  should  prevail,  it  must  be  made  out  that  there 
is  proof  of  at  least  one  of  three  propositions:  viz.,  either  that 
the  plaintiff  authorized  what  was  done  by  tho  defendants;  or 
that  his  conduct  conduced  to  what  was  done  by  them ;  or  that 
there  is  enough  to  displace  tlie  prima  facie  proofof  tliepluntiff*s 
copyright-" 

Tlic  plaintiff  in  Maxwell  r.  Somerton  '  was  the  publisher  of 
the  Belgravia  Magazine  and  the  Belgravia  AnnaaU  which  bkd 


*  See  Morrii  r.  Axhb««,  Mftswell  v. 
SoBWrlun,  tnjhx  ;    Hufff  r.   Scott,  ftoal. 

f.  MW:  8t»liaa  v.  Uraliim,  17  L.  T. 
■.•.467. 
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been  sent  for  about  eight  years  to  the  defendants,  who  had  l«fD 
in  the  habit  of  selecting  from  them  extracts,  and  oecasiouallj 
entire  atiiriea,  and  reprinting  llioiu  in  Ihe  Bristol  Mercury.  Tlie 
last  noiued  was  a  weekly  paper,  of  which  copies  containing  llie 
Bolections  referred  to  wci-o  wnt  to  the  plaintiff.  In  Noveial«er, 
1S7S,  tlie  defendants  ivceived  the  Betgravia  Annual,  with  a 
request  to  notice  it  in  their  paper.  They  published  a  short 
review  of  it,  and  reprinted  one  entire  story.  In  Decemlfcr, 
another  Htory  was  taltcn  from  the  magazine.  In  each  cue, 
dueucknowledgnicnt  wait  made  of  the  8ource  whence  the  talovw  ^ 
taken,  and  a  copy  of  the  Mercury  was  sent  to  the  Bclgraria  ■ 
office-  Without  previous  notice  to  the  defendants,  the  i»!aiiitif 
moved  to  rcstralci  tlu;  further  publication  or  sale  of  any  ca^m 
of  tlie  paper  containing  cither  of  the  stories.  Vicc-Chaaceltor 
Bacon  held,  that  the  alleged  custom  of  the  trade  vta  no 
defence,  and  that  the  defendants  were  not  justified  in  re)>riiit> 
ing,  as  they  had  done,  entire  stories.  The  injunction  tu 
accordingly  praiifcd. 

Delay  or  Acquiescence    on   Part   of  Plaintiff. — The  Am^rioo 

statute  |)rescribes  ihe  time  within  which  actions  fur  the  |ienil* 
tics  or  forfeitures,  but  not  suits  In  equity,  shall  be  brouglit' 
In  England,  the  statutory  limitation  has  been  held  not  toi|<[)lr 
when  remedies  In  equity  are  sought-^  But  the  doctrine  liu 
been  recognized  that  the  plaintltT  may  forfeit  his  rights  is 
equity  by  laches  In  ap|ilying  for  relief.  Ilcnce,  when  the  |>l«ii' 
tiR'  ha»  fur  an  unusual  time  delayed  to  assert  bis  rights, llM 
court  has  H(.>mctimca  denied  him  relief,  on  tlie  ground  tliat  liei< 
guilty  of  laches,  or  that  by  acquiescing  in  what  liaa  lieen  done 
he  impliedly  ironsented  to  it.  And  the  same  principle  hsD  been 
held  to  apply  when  the  plaintilf  has  sufTercd  other  \^neM 
tlian  that  by  the  defendant  to  t>o  committed  without  protcit* 
*'  It  la,  therefore,"  said  VIce-Chancellor  WfK>d,  "  of  the  uUuort 
impoi-tiince  to  authoi-s  to  cume  at  the  earliest  possible  stage  to 
obtain  the  protection  of  the  court  against  the  violation  of  theif 
rights  of  property."* 


1  Sec  ante.  p.  4!H. 

*  Sfc  wU,  p.  4T6. 

>  Itumlvit  c.  Murray.  Jut-.  811; 
8iiunfler«  I-.  Siiiitti,  3  My.  ICr.  711; 
CbopiwU  I-.  Sheiinl,  I  Jur.  s.  s.  VM; 


B.  c.  2  Kftf  &  J.  1 17  ;  Keeoe  r  Ckt*'- 
6  Rn»K  fN.  Y.)6fl.«7. 

*  Ttmlry  v.  I^cy.  I  Hmb  *M  'W 
Sec  alai)  Currk->puii(lL>iit  KevrtfiMfar  ^ 
K  Saunders,  U  L.  T.  y.  ■.  MO. 
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PUlntiS  not  Reepontible  for  Delay  when  Ignorant  of  Flzacy. 
—  The  plaiiUift*  will  not  be  considered  guilty  of  culpable  delay 
during  the  time  that  lie  had  no  knowledge  uf  the  iiifringcuicnL* 
Where  it  apitcarcd  that  (he  printing  of  thedel'cndant'a  work  had 
been  begun  in  1832^  and  completed  in  1834,  that  the  plnintitTs 
leamt'd  at  the  end  uf  1B37  that  the  aalc  uf  their  work  was 
luterfered  with  by  a  Scotch  publication,  which  in  February, 
18S8,  they  ascertained  to  be  the  dcfendanfa  Qazctteer,  and 
that  they  discovered  the  piracy  by  an  examination  of  tha 
work  in  June,  and  applied  for  an  injunction  in  the  following 
month.  Lord  Laiigdale  held  that  there  had  not  been  any  im- 
proper or  unnecessary  delay.* 

The  burden  of  showing  that  tlie  plaintiff  was  aware  of  the 
piratiea!  publication  is  on  the  defendant.  "The  plaiutinfs  have 
to  purj^e  themselves  from  the  imputation  of  ladies;  but  the 
onus  uf  proving  the  laches  is  on  the  defendants.  They  muat 
•how  a  clear  knowledge  in  the  plaintiffs  of  the  former  infringc- 
loeiiLs,  and  of  their  having  put  up  with  them  for  a  length  of 
time,  if  they  witih  to  fix  the  plaintiffs  with  the  conscqueucea  of 
that  ladies  so  aa  to  prevent  them  from  having  protection 
agaiast  any  otiier  depredations."  * 

Delay  may  bo  Explained.  —  When  the  delay  is  explained 
to  the  salisfactiuu  of  the  court,  it  will  nut  be  allowed  to  defeat 
tlie  complainant's  suit.  Where  it  appeared  that  the  first  i>art  of 
the  W(irk  complained  of,  the  London  Encyclopedia,  had  Iweu 
published  in  January,  182C,  and  that  the  plaintiffs  first 
learned  iu  March  that  many  articles  in  it  had  been  copied 
from  the  Kncy('Inpa;dia  Mrtropolltnna,  but  did  not  file  their  bill 
till  August,  l^rd  Kldun  thought  that  the  delay  was  "  in  a  great 
degree  accounted  for  by  the  necessity  of  comparing  the  whole 
of  the  two  works,  for  the  {>ur]i()i«e  of  seeing  how  much  uf  the 
Encyclopcedia  Mctro[)olitanu  had  been  in  a  substantial  sense 
taken  frum  it  and  infuaod  into  the  Loudon  Kncyclopiedia, 
before  any  application  could  be  made  to  this  court."  *    So  in 


'  f.«wia  V.  t'ulbirton,  Clmppvll  v. 
■yra.  8pp  aUo  lirertie  v. 
1  aiC  185,  VH:  B^iiKK-nult 
7hx,  6  Blaiclif.  87;  BoucicauU 
V.  Wowl.  7  Aio.  Uw  Htt.  v.  t.  &8U, 
UO;  a.  o.  U  Bitf.  »1. 


1  Lcwb  V.  Fullartoo,  3  Boav.  e. 
>  WdoiI.  V.  C.  CItHppcU  r.  filiMn), 
1  Jur.  N.  a,  Wt7. 

*  .Miwmao  r.  Tvgg.  3  Rdm-  898. 
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Buxton  V.  James,  it  waa  shown  that  the  piratical  work  Bad 
appeared  in  Novemiwr,  18-49,  when  the  plaintiffs  promptlr 
prutpRted  against  its  publication ;  but  they  did  not  then  hcpu 
legal  procccdiugs  owing  to  the  doubtful  state  of  the  law  as  to 
the  validity  of  the  copyright  in  the  work  of  a  foreign  author. 
Thin  doubt  was  apparently  removed  by  the  decinion  in  Ikwsef 
V.  Jefferys,  rendered  May  *20,  1851.  On  August  20,  tlie  plain- 
tiff  again  notified  the  defendant  of  the  violation  of  his  righti, 
and  6oon  after  filed  his  bill  for  aa  injunction.  The  delay  tu  _ 
held  to  be  jnstinahleJ  | 

Plaintiff's  Rights  not  Pr«Judloed  by  Guatorn.  —  The  plaintiff's 
case  is  not  prejudiced  by  the  fact  that  he  chooses  to  twcrt 
a  right  which  other  authors  have  not  sought  to  enforce.  Tbui 
vhere  the  plaintiff  moved  to  restrain  Uic  publication  of  a 
dramatization  of  his  novel,  and  it  was  objected  that  other 
authors  had  not  complained  of  the  drtunatiir-ation  of  their  vorkA, 
the  court  said :  "  It  is  no  answer  to  say  that  similar  inf^itlg^ 
ments  have  often  been  committed.  Although  Pir  Walter  Scott 
and  others  did  not  choose  to  assert  any  claim  of  this  biitd, 
tliis  does  not  affect  the  rights  of  the  plaintiff;  and  it  is  to  be 
observed,  moreover,  that  there  has  been  a  considerable  iltei*- 
tion  of  the  law  since  the  time  referred  to  by  the  extension  d 
copyright  to  dramatic  performances."  ^  Nor  can  the  customof 
the  trade  be  successfully  pleaded  against  the  plaintifTs  rigbtto 
sue. 3 

Stronger  Case   of  Aoquiesoenoe  on  Final  Hearing  than  PnU** 

inaiy  Application.  —  A  stronger  case  of  acquiescence  do  the 
part  of  the  plaintiff  is  required  to  justify  the  refusal  ofrniin* 
Junctiun  at  the  final  hearing  than  on  a  preliminary  appliculion; 
**  for  at  the  hearing  of  a  cause  it  is  the  duty  of  a  court  to  <iecide 
upon  the  rights  of  the  parties,  and  the  dismissal  of  the  bill  upo° 
the  ground  of  aapiiescence  amounts  to  a  decision  that  aright 
whicli  has  once  existed  is  absolutely  and  for  ever  lust."*         ^ 

Are   Plaintiff's   Rights   Lost  by  Apparent  AcqniMcance  ? -* '" 

cases  wherein  the  plaintiff  seeks  to  enforce  his  rights  tft*f 


1  C  Do  G.  &  Sm.  80. 

«  Wood,  V.  C.  Timlejr  t>.  Lacy.  1 
Uem.  £M  762. 

<  Campbell  e.  Scott,  11  Sim.  31; 
Maxwell  v.  Somerion,  30  L.  T.  n.  1. 11, 


cniwidered  onff,  pfi.  608,  fi04.  8**  ^ 
ittnrks  of  I.ortI  CotlcnhMm  In  Sian^ 
If.  Smith,  8  My  4  Cr  721*. 

•  Tiimcr,  L.  J.,  Johmon  ».  W"7«"» 
2  De  G.  J.  A  S.  18,  26. 
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liaring  knowingly  suffered  them  to  be  invaded  for  an  unusually 
long  time  without  protest,  and  wherein  lie  ofTera  uo  explanation 
of  his  delay,  the  practice  of  the  court*i  and  the  views  of  the  law 
expressed  hy  them  arc  by  no  means  uniform.     In  Rundell  v. 
Hurray,  where  it  appeared  tliat  the  ptaintitf  had  given  a  manu- 
script to  the  defendant,  and  pei'miitcd  him  to  publish  it  as  hia 
own  for  fourteen  years,  at  tiie  end  of  which  period  she  claimed 
the  exclusive  property  in  it,  and  sought  to  restrain  the  defend- 
ant from  futiher  publishing  it.  Lord  Eldou^in  refusing  to  grant 
an  injunction,  said :  *'  There  has  often  been  great  difficulty 
about  granting  injunctions,  where  the  plaintiff  has  previously, 
by  acquiescing,  permitted  many  others  to  publish  the  work ; 
where  ten  have  been  allowed  to  publish,  the  court  will  not 
restrain  the  eleventh.     A  court  of  ecguity  frequently  refuses  aii 
liujunction  where  it  acknowledges  a  right,  when  the  conduct  of 
the  imrty  complaining  has  led  to  the  state  of  things  that  occa- 
6ioiiH    the   application ;   and,  therefore,   without   Haying   with 
^liom  the  right  is,  whether  it  ia  in  this  lady,  or  whether  it  is 
Doncurrently  in  both,  I  think  it  is  a  case  in  which  strict  law 
ought  to  govern."^ 

In  Lewis  tr.  Chapman,  the  injunction  was  refused,  because  it 
ppcared  that  the  publication  complained  of  had  been  issued, 
nd  the  attention  of  the  plaintiff  culled  to  it,  six  years  before 
llie  bill  was  filed  ;  and  that,  more  than  a  year  before  beginning 
}>roceediug8,  the  plaintiff  had  obtained  a  copy  of  the  work  for 
Ih©  express  purpose  of  ascertaining  whether  it  was  piratical,^ 
In  Chappcll  v.  Sheard,  the  dcfeticc  was  set  up  that  the  plaintiffs 
hod  been  aware  of  the  defendant's  publication  for  about  two 
months  before  applying  fur  tin  injunction,  and  that  tlipy  had  suf- 
fered other  piracies  to  be  committed  without  proceeding  against 
the  offenders.     Vice-Chancellor  Wood  refused  to  interfere,  until 
the  plaintifTs  should  make  an  afliduvit  as  to  whether  they  had 
bad  knowledge  of  these  piracies  as  cliarged  by  the  defendants.^ 


t  RundeU  v.  Hurra;-,  Jac.  SIS. 

1  8  ItMv.  188. 

•  I  Jur.  !t.  B-  9WJ.  "There  mnat 
It  a  fuiilipr  Kfflcl«ril,"  Raid  tlie  Vice- 
Cliaiictrllor, "  on  lliv  pcnnt  of  kiionrleilgB 
bjr  any  of  the  fartnen.  It  agipenn 
itiange  that  tbu  imitati'Di]  shoold  liare 


been  out  so  long  ago  aa  tlie  14lh  April, 

aud  the  managing  partner  of  tlie  plain- 
tiffs not  to  be  aware  of  it  till  June; 
And  if  it  turn  out  ttiat  lie  was  aware  of 
it  ull  tlint  lime  auch  lachoa  wuuld  b* 
rvry  important." 
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Tlic  plaintiffs  having  satiaHcd  tlio  court  that  tltcy  had  acted  rith- 
out  dehiy  wlicn  tliey  learned  tbut  their  rights  had  been  invaildl, 
tlie  iiijunclion  was  granted.  "  The  unly  duubt,"  said  the  Vice- 
Chanccllor,  '■'■  I  have  felt  in  this  case  was  aa  to  tlie  lacbes;  I 
have  no  doubt  as  to  the  infringement.  But  the  principle  ia 
this ;  that,  if  the  owner  of  a  copyright  HufTers  one  depredatiuo 
to  go  nnchallenged,  the  court  vill  not  allow  him  to  call  au- 
otlier'a  iufritigemeut  in  question." 

In  Rundell  t;.  Murray,  the  controlling  question  was,  not 
whether  tlie  plaintifT  had  forfeited  her  right  to  equitable  rdief 
solely  by  delay,  but  whether  by  agreemeut  she  had  not  ia 
equity  conveyed  her  copyright  to  the  defendant.  In  Livat. 
Cliapman,  the  injunction  was  refused  on  tlie  sole  grouttd  of 
delay  on  the  part  of  the  plaiutitT,  and  the  same  principle  tu 
recognized  in  Cliappell  v.  Sheard. 

Tendency  of  Recent  Deciftione  toward  Doctrine  tliat  PUimttfi 
RlgbU  are  not  I>oBt  by  Mere  Delay. —  But  tho  tendency  of  more 
recent  decisions  has  been  toward  the  doctrine  that  the  fJaic- 
tiff's  riglila  in  equity  arc  not  lost  by  mere  delay  in  asserting 
those  rights.  The  defendant  must  show  that  he  hag  acted  with 
tho  express  or  implied  consent  of  the  owner  of  the  oopyright; 
and  siicli  consent  is  not  proved  by  the  mere  fact  that  thcHwiicr 
was  long  aware  of  the  piracy  without  ]}rolesling  agaia«t  it,  or 
that  ho  has  not  chosen  sooner  to  assert  his  rights  in  a  court  of 
law  or  equity,  against  either  the  defendant  or  any  other  wnmf 
doer.  In  other  words,  tho  piinciplo  seems  to  have  been  rw^ 
nieed,  though  it  may  be  going  too  far  to  say  that  it  is  cstallialieJ' 
that  the  defendant  will  not  b«  allowed  to  escape  the  legal  con- 
sequences of  his  wrongful  ai^ts  by  jdeading  mere  delay  or  lack 
of  protest  on  the  part  of  the  plaintiir.  No  [icrson  has  a  rigH 
to  use  property  without  tlie  consent  of  the  owner ;  and,  when  l* 
does  so,  lie  must  suffer  the  consequences.' 

As  early  as  1815,  Lord  Eldon  intimated  that  a  year's  W*y 
would  not  deprive  tho  plaintiff  of  his  remedies  in  equity.*  A'"^!  i 

I  Br.  Wonx  It.  Scott,  Lav  Rrp.  18  Doncicaiilt  v.  Fox,  n  Blatdif.  8*:  ^^ 

Eq.  444  i    Miixwpll    v.  Snmcrton,  30  cluault  ».  Wood,  7  Am.  U«  Kcf '■' 

L.  T.  n.  s,  II  :  Morris  v.  AKhlwo,  Ijiw  &3».  &aO;  B.  c.  2  BUs.  »4. 
Kep.  7    Kq.  Si.     St-e  nl»ti  8lni)inn  c.  «  Plait    r.    Button.    19    Ve».  J^.- 

Graliam,   17   K   T.   ».    ».  467.     Am.  *Tlic  pkintiff   tiM   permiiieJ  K**™ 

Graene  v.  Biiliop,   1   Cliff.    186,  S02;  pertoiu  tu  pubUati  thetc  dinoH.'' 
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in  1818,  tlie  opinion  was  expressed  hy  the  King's  Bencli  in  an 
action  at  law,  wherein  It  appeared  that  the  defendant  had  hecn 
publishing  a  sontita  for  about  six  years  without  objection  on 
the  part  of  the  plaintifT,  that,  "althougli  from  the  publication 
60  long  ago  as  the  year  1812,  without  any  complaint  having 

I  been  made,  it  might  be  inferred  that  the  defendant  had  author- 
ity from  the  plaintifT  to  publish  at  tlint  time ;  yet  lliat  it  was 
impossible  to  infer  for  what  time  that  aulhority  might  hare 
been  given,  and  whether  it  subsisted  at  the  lime  of  the  publica- 
tion of  which  the  plaintitT  complained  in  the  [)re8ent  cai^e.''* 
I      In  the  recent  case  of  Hogg  v.  Scott,  it  appeared  timt  the 
plaintitT  had  published  in  1868  the  first,  and  in  the  latter  part 
of  1872  the  second,  edition  of  The  Orchardist,  which  contained 
tnnller  pirated  from  the  plaintiff  *s  works.     In  18G9,  the  plain- 
tiff received  a  copy  of  the  book,  and  wrote  a  friendly  letter  to 
the  defendant  concerning  part  of  its  contents,  without  inti- 
ating  that  it  contained  any  thing  copied  from  his  own  publi- 
tions.     In  June,  1873,  the  plaintiff,  being  about  to  publish  a 
ew  edition  of  one  of  his  books,  and  having  discovered,  as  ho 
alleged,  in  the  preocding  April,  the  piratical  nature  of  the 
efendant's  work,  moved  to  restrain  its  further  pul>lication  or 
e.     The  bill  was  dismissed  in  July,  on  the  ground  that  the 
ilaintiflT's  work  had  not  liecn  properly  rogistcrcri,  and  a  new 
isuit  was  begun  in  August.    The  defence  was  set  np  that  the 
plaintifT  had  knowledge  in  1809  of  the  piracy,  and  was,  thcre- 
_ fore,  barred  by  delay  from  bringing  suit;  that  the  defendant 
vwfts  about  to  issue  a  third  edition  of  hi»  work,  and  that  he  was 
entitled  to  republish  any  thing  that  had  appeared  in  the  earlier 
editions.     The  court  held  that,  even  if  tlie  plaintifT  had  been 
twarc  of  the  piratical  nature  of  the  defendant's  bouk  for  fonr 
years  before  beginning  suit,  he  was  not  thereby  deprived  of  his 
remedies  in  equity.     "  Tim  omission  to  take  any  proceedings 
at  law  or  in  equity  for  a  time,''  said  Vice-Chancellor  Hall, 
**  does  not  in  itself  ap^xiar  to  me  an  encouragement  to  the  de- 


fbe  Lord  ChunctUor,  "  some  of  tbem 
tar  fifteen  y»n ;  itiua  encouraRinjt 
nlierB  lo  do  so.  That,  it  U  trac,  U  imt 
ijufltiflcntion;  but  uiiilvr  tliftocirruni- 
•taiuv*  A  court  uf  oiiuily  uill  nut  inlvr- 
ftte  in   the  fint  instance.     If,  m  is 


represented,  some  of  them  were  pub> 
]i«he<l,  only  iMt  year,  and  one  two 
monttiB  «)ct),  tlif  ttill  oiiftlit  tu  Imvo  been 
cunllnril  tii  IlitMe."  See  also  Baijy  i;, 
Jaylw,  8L.J.  (ChJ  66. 

I  Latour  v.  BUod.  2  Stork.  383. 
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fendant  amounting  to  an  equitable  bar  in  this  court.     It  is  nof 
enough  to  show  that  the  legal  right  ia  not  to  be  protected 
here."     "  Knowledge  by  the  plaintiff  that  the  defendant  vaa 
advertioing  bis  work  vhicli  contained  the  objectionable  matter 
aud  that  he  was  going  on  Belling  it  does  not  appear  to  me  to 
amount  to  that  description  of  acquiescence  in  the  defendant's 
dealing  with  the  aubjectrinatter,  whicli  must  be  token  to  de- 
prive the  plaintifT  of  the  interference  of  tliia  court  aa  from  uf 
given  lime." ' 

lifTof  knowledne  that  the  defniltnl 
WM  tC^ingoD  publlthingTheOrchanift 
far  two  ye*r»  Mnerif  «rd«.  siul  thttlte 
plainlifT  knew  in  October,  1873.  ilut 
ihe  JcteQitant  wai  lUtat  to  poUiih  • 
new  editioQ  of  hi*  book,  which  «u  lg 
be  much  Larger  and  more  expguiTe. 

"  Now  up  to  the  time  of  bU  knovlt^ 
of  rhcnowt'ditiiai,  in  Itctober,  IflTllW 
plaJntilfwKs  aware  onljr  tlial  tltodrd'D^ 
tint  WIS  goinir  on  selling  copies  u(  Tin 
Urchardiit.  When  he  became  «win 
of  the  defendant's  intended  oewrdttiM, 
tltere  wa»  nothing  at  all  erentitoiixlr* 
liini  to  sunjujit*  or  belicvo  lint  thw 
wuuM  be  any  new  matter  inlroduwJ 
into  il.  taken  from  the  plainttlTi  mt 
The  matter  •tood,  to  far  ai  the  plHaMT 
wail  concerned,  exaotlj  oi  it  did  btkt* 
1  hi\Te  flrsl  of  all  to  tXHialder  nbethtr 
not  taking  any  prot'et>ding  Milk  r^ 
ence  to  the  old  matter  lu  Buy  gtna 
time  wouKl  deprire  Ihe  plaiiitilt<iBllK 
ground  of  acqiiieK-eocc,  of  therijfclio 
come  to  this  court.  The  omiislov  to 
take  any  proceedings  at  Iiw  orin«qt>l7 
fbr  a  time  does  Dot  in  itself  ajipnT  t» 
inc  to  be  an  encoaragenienl  to  tha  ^ 
fendiinl  amounting  to  an  e()uil^4lNf 
in  tills  court.  Jt  is  nut  enoogli  toAo* 
that  the  legal  right  ia  not  to  Ik  f^ 
tected  here.  It  must  not  beatrtaH 
that  tl»e  court  ta  satisfied  tfail  il<> 
plHinlilVby  liis  conduct  lias  led  llM*^ 
fendant  to  incur  material  erjiouH  i* 
reference  to  hit  new  l>ook.  .  .  . 

"  Now  in  this  case  kDowled|v  by  lit 
plaintjtr  tlut  the  defendant  was  •dttr 
tiding  his  work,  whidi  contained  1^ 
uVijeuti  unable  matu-r,  and  tliat  be  "* 
gluing  on  »elfing  it,  do*s  not  app**''''' 
me  to  amotmt  to  that  deseripiiuri  ef  *^ 


1  Hogg  L*.  Scott,  Law  Rep.  IB  Eq. 
4&4,  4ft6.  The  Vice-ChanctHor  aaid  : 
"  It  doca  nut.  In  the  vivw  whiL-h  I  take 
of  this  ease,  appear  to  me  to  he  neces- 
sary to  say  what  is  tlie  true  conclusion 
or  the  li-gal  inference  to  bo  drawn  in 
reference  to  the  knowledge  of  the 
pUlnliff  of  the  contents  of  the  book, 
fDore  or  teta,  from  tlic  time  when  ho 
received  a  copy  ut  it.  Assuming  that 
be  roiut  b«  tnken  as,  fWim  the  time 
when  he  received  a  copy,  to  h»»o  been 
fully  aware  of  the  uontents,  1  still  think 
that  that  circumstance  ie  not  sitfBdent 
to  deprive  him  uf  Ihe  relief  which  he 
■ucka  in  this  suit.  I  have  expresKed 
my  opititou  ii^iun  the  conslmctiun  of 
the  Act  of  ^arLiaracnt  in  reference  to 
Ihe  question  —  a  new  question,  in  niy 
Tiew  —  of  the  period  within  whicii  the 
suit  ought  to  have  beta  commenci'd. 
The  iMMitinu  of  things,  aanuming  that 
he  had  kiiowleilge  at  llint  time,  apjtean 
to  me  to  be  this:  Thv  plaintiff  whs  at 
the  time  he  received  the  copy  uf  the 
book,  wliicU  is  relied  upon  as  having 
given  him  knowledge  of  its  contents, 
tbo  Dndoubi«>d  legal  owner  of  the  copy- 
right,  tht'  piracy  of  which  is  complaiuptl 
of.  Tltat  wjM  liU  pro{ierty.  and  lie  liad 
a  right  to  Miy  to  ihv  lU-ri-ndanI,  '  Tlint 
is  my  properly,  and  I  wilt  neither  allow 
you  to  nuke  nor  reciignixe  your  mak- 
ing use  of  it.'  The  plaintiff  did  not 
take  any  step  founded  on  his  right  to 
properiy  until  he  tuh-il  his  bdl.  He  did 
file  his  bill  soon  after  he  received  a 
copy  of  llio  second  utlition ;  but,  assum- 
ing tlte  moat  in  tike  defendant's  faror, 
all  that  luiil  taken  place  in  the  moan 
time,  beyond  the  k'llur  which  was  sent 
to  him.was Ihe  acquisition  bythe.pUin* 
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So,  in  Greene  v.  Bishops  tlie  fact  that  the  Hrat  edition  of  the 
book  alleged  to  be  piratical  had  been  published  in  1852,  ond  a 
second  edition  In  lBo3,  and  that  no  legal  proceedings  bad  been 
taken  a^aii;8t  the  publisher,  was  held  not  to  bo  a  bar  to  the 
Bait  brought  in  1864  against  the  defendant  as  n  vendor.  It 
furtlier  ap|>eared,  however,  that  tlic  nnltccnsed  publication  had 
taken  place  in  another  Stato  than  that  ia  which  the  plaintiff 
resided,  and  in  winch  the  auit  against  the  defendant  waa 
broDght.^ 

In  Huucicault  v.  Fox,  which  was  an  action  for  damages  for 
nine  represent  a  lien  8  of  a  copyrighted  drama,  the  court  ruled 
that  the  fact  that  the  plaiiititf  was  aware  of  the  pcrformaucca 
during  tlieir  progress,  and  made  no  objection,  would  not  war- 
rant the  Jury  in  inferring  his  assent  to  them.    **  If  tlie  defend- 


qnievcencc  in  the  defendant'i  dnlitig 
with  the  subject-matter  which  mast  be 
lAken  to  deprive  Uie  plaiiiilfT  ot  the  in- 

Iterf«.'reiK'«  uf  ttiU  court  as  frum  any 
^ren  linw.  I  aiu  Mtislie<l  thnt  hie 
lepil  riRht  remained,  and  to  tinve  tried 
tlie  question  at  Ihw  for  damuKCH  would, 
utuWr  all  tlie  circumstunces,  haw  b««-n 
an  uDAalisfacLoiy  thing  to  do.  Then 
tJ)c  que«(iuii  ftri*«»,  whether  the  com; 
i*  ■Jlvml  hy  the  iBCt  that  the  pUintil) 
knew  —  und  I  inuit  take  it  that  he 
kaew  —  IhNt  the  defendsni  was  about 

I  to  iMae  anew  edition  of  hit  book.     Am 
I  to  AMiinw  against  iho  iiUintifT  that 
lie  knew  wliat  the  oontcnUi  uf  the  new 
b(M^   would   be,    vfbcllmr  of   the   old 
tnalter,  a*  in  Ihe  fint  pilitiun,  ur  nut^ 
Or  »m  J  lo  L-oiisiikr  that  it  wa»  incuiu- 
beot  ufion  hira  to  inquire  from  the  de- 
fendant all  the  cinmni»(ances —  whether 
he  wu  going  to  put  in  the  new  edition 
wliit  he  wu  at  that  moment  itIeKally 
retaining  io  the  old  one  r    CuiiBiderin^ 
ibe  tiinv  when  tlie  adr«rti»eiiieiil  came 
out,  and  ttie  charecler  of  that  adver- 
tiaement,  and  the  fuel  tlmt  tlie  plnlntiifr 
WM  one  of  the  ediion  of  The  ([orticiiJ- 
tun)  Joiimiil,  that  diic«  not  lonijr  mind 
make  it  n  ■uIGcieuUy  atruni;  ciu><^  uf  cn- 
fiovigetnent   or  aeqtitesuence   on   ihc 
t<rt  of  the  plaintiff  to  justify  me  in 
ujing  that  tlii*  court  will  withhold 
^      tlie  relief  which  be  would  otlierwisi.'  be 


entitled  to,  l««Ting  him  with  hia  un- 
doubted legal  right  to  proceed  b  a 
court  of  law  in  respect  of  the  aame 
niAtter ;  that  is  to  say,  that  the  court 
liHviiig  ilclermincd  tliu  legal  question 
in  his  favur,  should  Fend  him  tn  a  c-Durt 
of  law  to  get  damages,  and  refuae  an 
injunction.  Und^r  such  circumstaacea, 
Ut  dn  so  would  be  phtyin^  wilh  juatice 
mid  the  forms  of  procedure.  I  have, 
then-furt*.  came  lo  thu  vonclusiou  that 
ttie  ptainiill's  right  in  this  cuurt  liaa 
not  been  taken  away  by  what  has  o> 
curred."     Ibid,  -l&l,  460. 

i-  1  Cliff.  18G,  202.  "Both  the  bill 
and  the  niiswcr,"  said  Mr.  Justice 
riiflTort),  "disclose  the  fact  that  llic 
fine  itlilion  nf  the  respnmlenl'i  book 
was  publixtifd  ill  1(^62,  in  unolher  State ; 
and  the  vecond  in  ISoD,  by  the  satna 
publishers,  while  the  compiainant  waa 
residing  in  ilus  district,  and  thl#  hill 
was  tllfid  during  the  following  year. 
At  what  limo  the  coinpUinant  became 
posf(»s<'d  of  the  knowledge  of  these 
publications  doi'ft  not  appear :  and 
thtre  is  no  evidence  tending  to  show 
tliAt  he  ever  in  any  manner  acqule«ccd 
in  the  claim  of  the  n^spondcnt,  or  rcc- 
ngnized  the  vnlirlity  of  his  acts,  except 
vrhnt  inny  bo  intt:rrtil  fruui  thcumisBion 
to  proBceule.  No  other  lachetappean 
on  Ihe  face  of  the  bill,  and  no  such  de- 
fence ia  set  up  iu  tlie  answer." 
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auts,"  Baid  Mr.  Justice  Sliipmen.  "Imd  been  ignorant  of  the 
plaintiff's  right,  and  had  gone  on  under  a  misapprehennion  of 
the  fuct8,  or  if  they  Imd  Miipposed  he  &s.sented,  they  might 
tliis  claim  with  a  better  grace." ' 

In  noiicicatilt  v.  Wood,  llio  conrt  expounded  the  law 
effect  thai  the  owner  might  lusc  his  common-law  rights  in  an 
unpublished  play^  by  allowing  it  "to  be  represented  tlirou 
out  the  community  for  a  long  sfjace  of  time,  without  licei 
and  witliout  objoctionj  knowing  the  fact  to  he  ao.  .  .  .  But  it 
must  be  apparent  that  it  has  been  dune  with  his  knowledge  and 
without  objection  on  his  part.  That  is  to  say,  the  facts  roust 
e.xist  to  indicate  that  he  consented  or  acquiesced  In  their  per* 
formaiice.  Otlierwisc,  he  is  not  prevented  from  claiming  hi«; 
property  in  these  plays, —  I  mean,  of  course,  his  property  »i 
common  law."  * 

How  Piratical  Coptino  is  Ascertaised. 

When  piracy  is  denied,  it  becomes  necessary  to  ascertit' 
whether  tlie  defendant's  work  has  been  copied  from  that  of  the 
plaintiff;  and,  if  so,  to  wliat  extent,  and  wliat  arc  t)ic  piratical 
parts.  The  determination  of  these  questions  will  not  oiil 
require  a  careful  comparison  of  the  two  books,  but  not  uufn^ 
qucntly,  cs|x:cially  if  the  puhlicationa  in  controversy  are  Cfflo^ 
pilations,  a  laborious  examination  of  other  works.     The  plaiptii 

»  6  BUlchf.  87,  09. 

■  7  A[n.  Lbw  Reg.  M.  i.  fi80,  KO. 
Seedaoi]i«iieiitinKopiniaD  ofMonell.J., 
in  Kt'eiie  v.  Clarke,  po*t,  p.  677,  nnte  1. 
Pftjgv  r.  Bniikt  WAS  a  i^nritrarersy 
n*  Co  tliv  (.'fTpi't  vT  uii  iigrwrKi-iil  by 
which  the  plaititilt  had  »ul(I  a  iniiiiu- 
•cripi  to  the  defendant.  The  litter 
WM  the  undUpuictd  owner  of  the  copy- 

rifthl  durintj  ih«  periud  of  iw«nty-ei|riit    delajr  or  ftcqaletKnce  on  ttit  ptrttt^ 
yeurs ;  hut,  m  the  expirntlim  tif  iliai    plfliticIfT      Hut  there  U  tome  v 
t«nn  In  1&6»,  ouch  [wrly  claiiiHMi  to  be    ciinL-e   in  llie  fuct   thut  this  «li»nt'| 
entitled    to   renew  the  copyrinht  for    wk»  not    considered    by    the 
(ourieen  yean,  and  each  warned  the 
oilier  AgNJniit  the  irirrin|ii>ia(^nt  of  hia 
bIIckciI  ri^lils.      Tliu    de-fvndant  con- 
tinufd  to  publish  tkm  hunk  without  in- 
tcrlerence  by  (he  i>Iiiiiitin'.     Hie  latter 
diod  in  March.  iH&H;  and  ten   montlii 
later  his  executors  sought  to  rvstmln 
the    defendant    from    publiahing    the 


book.  The  Cin,iiit  Court,  7  B1«k1i£ 
1A2,  dismissed  tlie  bill  on  the  gnuei 
that  the  plaintiff  hy  the  nrivrinal  *$"*■ 
tncnt  had  parted  with  all  his  ri(iMi.in» 
lhi«  iudt*n)ent  waa  fttBrmH  by  Ilie  Ss" 
prunic  Court  of  the  I'nili'd  StatM-  h 
docs  not  appear  what  vivw  of  tS*  h« 
the  court  would  have  laki-n  if  the  ^ 
ciilon  had  turned  ou  the  que*tH> « 


Court,  and  that  th«  Supreme  Court  i 
ferred  to  tite  defendant'*  courw 
H«  eTldetkce  of  Ids  intentioa  >n  mat 
the  orijtinal  afjrcemeDt.  IS  Wall 
616.  This  case  in  conaidered  to  cfl*" 
nection  with  anather  subject,  o**"* 
p.  3-J». 
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is  not  required  to  R|>ecirj  the  parts  of  Iho  defendaiit^a  puhltca- 
lion  which  arc  piratical.  A  general  allegation  of  infringe- 
ment IB  enough.*  The  comparison  of  the  two  bonkft  may 
be  made  by  tlie  court  or  by  a  master.  lu  England,  labonoua 
examinations  liave  frequently  bcon  made  by  the  judges.*  In 
the  United  States,  Uie  usual  practice  in  ca^ea  involving  much 
lalior  haa  been  to  make  a  reference  to  a  manter."  The  reference 
is  usually  ordered  and  the  master's  report  made  before  the 
Hmil  hearing ;  but,  in  Lawrence  f .  Ptina,  by  election  of  the 
I>cirtic6,  the  decision  of  the  court  on  the  legal  questions  involved 
was  first  rendered,  and  afterward  the  case  was  referred  to  a 
master  to  report  on  the  cxtcut  of  the  piracy.  The  injunction 
was  withheld  until  the  master's  report  uhould  be  made,  '*  Equity 
suits  for  the  infringement  of  a  copyright/'  said  Mr.  Justice 
CltfTord,  **  are  usually  referred  to  a  master  before  the  final 
hearing,  to  ascertain  whether  the  charge  is  proved,  and,  if  so,  for 
a  Onal  reitort  as  tu  the  nature  and  extent  of  the  infringement ; 
and  in  such  cases  Uio  general  rule  is,  that  the  complainant, 
if  he  prevails  in  the  suit,  is  entitled,  if  at  all,  to  an  injunc- 
tion at  the  time  the  decretal  order  is  entered,  to  restrain  llio 
respondent  from  any  further  %'iolatiou  of  his  rights,  as  tlie  whole 
case  is  Uiea  Iwfuro  the  court.  Even  when  the  case  is  heard 
before  any  such  reference  and  report,  if  the  cliarges  of  infringe- 
ment are  few  and  of  a  character  that  the  extent  of  tliu  infringe- 
ment can  bo  couvcniontly  deleroiiued  by  the  court  without 
sending  the  case  to  a  master,  the  court,  if  the  cose  be  one 


*  "  Ai  long  M  I  T«fnenilt«r  the 
cuurt,  It  tiM  trn^vt  Wcu  Uiuuk'h  iie<ix-fl- 
m*ry  for  K  iMirt/  wliu  ixiii)|ilain»  tlial 
hM  copyngiit  has  tii*en  infrinKed  to 
iI«ci(.T.  cither  in  lili  tilll  or  hia«t1)davit. 
the  t^aru  of  the  defiM)(Um'»  work 
whlcti  lie  thinJu  Uare  be«n  itimlol 
tnm  hit  work  ;  but  It  liai  ftlwt^t  been 
eooiUrmI  •itdldetil  to  allege  gcncr- 
ftU^.  ttst  the  defeodAnt'i  wrirk  con- 
oUn*  •CTonU  pm«H||vt  wtiich  tiave  tieea 
l^nietl  frtioi  tlie  [ilalniiff'i  work,  and 
tA  verity  the  rival  vmrka  by  atlltlavil, 
TbMi  whvD  itifr  iiijuncliou  Itai  been 
moTwl  lor,  Die  two  irurka  have  bc«ti 
bronglit  into  court,  and  lite  counte) 
lu*«  palni«*l  QUI  tv  tbe  oourt  the  paa- 
MifM  which  Umj  iv\j  upon  h  ibowlng 


the  iriracy."  Shadwell,  V.  C.  Bweot 
v.  Maugtiam,  11  Sim.  6S.  See  aUo 
Koonej-  V.  Kelljr,  14  Ir.  trnti  Uep., 
5.  a.  168. 

*  Lewis  r.  Pullarton,  S  Bear.  S ; 
Mtirray  r.  Du^iie,  1  Drew.  368;  Jarruld 
V.  Houliton.  S  Kay  £  J.  70S ;  8pieri  ■'. 
Brown,  d  W.  K.  86V ;  Pike  v.  Nicholaa, 
Law  Kcp.  &Ch.  SAI. 

■  Foiiotn  V.  Marali,  9  Story.  100; 
Webb  p.  I'owen.  2  Woodb  A  M.  4»7; 
Slory  r.  Derby,  4  McUan,  IWI ;  Stofy'a 
Kxecuton  v.  Uoloombe,  Ibid.  306; 
Gi«ene  c.  Biihop,  1  Cliff.  IW;  Uw- 
renoo  r.  Dana,  3  Am.  L.  T.  R.  x.  ». 
402;  ChaM  r.  Saobom.  A  U.  8.  Y%U 
Off.  Ota.  932. 
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wliere  an  injunction  is  tlie  proper  remedy,  will  order  it  at  the 
name  lime  tliat  the  decimon  is  announced  upon  the  merits.   But 
where  the  cause  comes  to  a  final  hearing  without  anjr  sucli 
report,  tine  court,  if  the  chargoa  of  infringement  are  numennu 
and  of  a  character  to  require  extended  examination  before  the 
extent  of  the  infringement  can  be  ascertained,  will  ordinarilr 
send  the  case  to  a  master  for  further  examination  and  reimrt  in 
respect  to  all  matters  not  previously  adjudged  by  the  court;  and 
tiie  geueml  nilc  in  mwh  ca«c»  is,  that  the  injunction  will  not 
be  giauted  until  the  nature  and  extent  of  the  infringement  an 
fully  ascertained  and  determined,  as  its  effects  and  operation 
might  work  great  injustice.     Obviously  the  present  case  falls 
within  tbo  latter  rule ;  and,  therefore,  an  ii^junctjon  will  not 
be  ordered  until  the  court  shall  have  acted  finally  upon  tlie 
report  of  the  master."  * 

Where  it  did  not  satisfactorily  appear  that  what  thedcfendut 
had  done  or  intended  to  do  would  l)e  in  violation  of  the  plain- 
tiff's  rigtit,  the  court,  on  a  motion  for  a  preliminary  injuactioi) 
whicli  was  denied,  refused  to  make  a  reference  to  a  master.* 

The  master  may  be  required  not  only  to  re|>ort  the  facts,  lot 
also  to  give  his  opinion  as  to  whether  the  plaintiff's  work  is 
original,  and  wliclher  it  has  heen  infringed  by  the  defenilant;' 
and  whether  the  sate  of  the  pl&intiff's  publication  is  prejudiced, 
and  to  what  extent,  by  the  defendant's.^  The  master^s  otMoiuo 
is  sulyeot  to  review  by  tlie  court.  In  Story's  Executor*  r. 
Holcombc,  the  master  reported  that  the  defendant's  work  »« i. 
bono  fide  abridgment  of  the  plaintiff's,  and  therefore  not  piraW 
cal.     But  the  court  found  that  the  first  third  of  the  defenthiil'l 


1  3  Am.  L.  T.  R.  k.  ft.  432.  Tlie  same 
judge  fiirlher  wA  :  "  Tlie  •I'llled  ]>nu:- 
tice  ill  i>(iiiily  i»,  wherv  the  work*  arc 
ToluminouB  Rnd  of  a  cotnptpx  clkKrac- 
ter,  coiu«inin((,  aa  in  this  vnae,  rauch 
original  mailer  miKe<l  with  ooramon 
prD(>erIf .  ttie  caune  will,  «t  lotne  alage 
of  ttie  caae.  b«  referred  to  a  ftiaiter  to 
state  t1ie  facta,  toKotlier  with  liU  opIt»- 
lon,  fur  the  conaMeratiDn  of  tlie  court. 
Itruvli  tlio  heltrr  cnnrac  ia  tti  make  tlio 
rerercitL-ps  tiefure  the  final  hearing ; 
but  llie  p«riie9  in  llii>  case  waived  mny 
r>fervnci>  at  (hat  stage  gf  the  eau»e, 
atid  alectetl  U>  prowsd  to  Snal  hearing 


without  any  audi  report.  Caatai 
wIiL'tx*  the  court,  uoder  aoeb 
■taiivea,  would  not  onler  a  «** 
ence.  but  would  proceed  to  eotninn 
th«  books  and  ascertain  ibe  deuib  ■' 
the  IntVingement ;  but  tbe  cajc  brlf* 
the  court  ii  far  ton  complex  to  sW) 
of  that  coarse  of  action."  Ibid.  IW 
'  Stnith  V.  Johnson,  4  BlatcbT.  SI 
■  Story  r.  Derby,  4  McLtan,  U^i 
Lawrence  r.  Uaoa,  S  Am.  L  T.  V- 
K.  0.  -102. 

•  Grtene  e.   Bishop,  1  CM-  W^ 
Osgood  r.  AUea,  1  Uotmcs,  IM. 
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work  was  not  a»  abridgment,  but  a  compilation  pirated  from 
the  plaiiitilf'B  book,  and  accordingly  granted  an  injuiictiun.^ 

Deifendont  should  Point  out  Copied  Parts,  Produce  Matinsorlpt, 
Ac.  —  Lord  KIdfjn  tbuiigbt  tliat  it  was  tbe  duty  uf  the  d(!t*;iidant, 
when  piratical  and  original  matter  were  conibincd  in  liia  work, 
to  point  ont  the  parts  vhioh  liod  been  copied.^  In  a  very  doubt- 
ful caee  of  piracy,  tbe  defendant  may  cecapo  on  adverse  judg- 
lent  of  the  court  by  producing  bis  manuscript.'  In  Jarrold  v. 
fioulstoii,  the  fact  that  copying  w&h  denied,  falsely  in  the  belief 
of  the  court,  was  an  important  circumstancc.in  Icadtug  the  V'ice- 
Chaiicellur  to  grant  tbe  injunction.* 


TEMPORARy  Injunction. 


I  When  tbe  validity  of  the  copyright  or  the  plaintiff's  title  is 
disputed,  or  the  piracy  la  denied,  tbe  determination  of  tbe 
questions  raised  will  often  require  much  time,  and  In  some 
eases  tbe  plaintiff  may  auCfcr  irreparable  damage,  unless  the 
piratical  publication  is  restrained  without  delay.  In  such  case, 
immediate  relief  may  be  given  by  a  temporary  or  proviBional 
injunction,  which  may  i>e  granted  when  tbe  application  is  first 
made,  or  at  some  stage  during  the  |>rocccdiiJgi4.  It  will  be 
ordered  to  stand  until  the  coming  in  of  the  defendant's  answer 
or  tlie  master's  report,  or  the  final  bearing,  or  the  furtlier  order 
of  tbe  court.'' 


1  4  McL»an,  800.  For  discussion  lu 
to  exL-eptioiu  to  muUT'«  report,  see 
GTV«ne  e.  Duliop,  1  Tliff.  I«>-1!M. 

^L     S  MKwmui  c.  Te^.  2  HtiM.  S1J&. 

^B      *  Hotivn  r.  Ariliiir.  I  Ucm.  A  M. 

^MOO.     "  II  i»  ol  great  imporUuce,"  BRid 

IP^Wfrnd,  V,  C./'uevideti'L-eof  &of)<i^'</«, 
that  the  oripnxl  mimiucript  slmuUl  be 
jfruilueed.     Ttist  ileuicled  me  in  (jvvor 

Pti  Um)  defendant  in  the  French  dictinn- 
try  CAi«.  8pivn  v.  Brown,  3  W.  II. 
IfiCC.  I  «*w  thiit  he  liad  beitowed  in^at 
paint  and  latmr  an  liiii  niiliject;  and, 
thoafcli  lie  bail  n-rlaiiily  citjiiet)  a  trn'iit 
deal  from  the  pEainlilT,  I  was  canvincL-d 
tliat  he  liad  tionestljr  exervued  hia  mind 
ii{K>t)  Ilio  work." 

*  i  Kay  &  J.  708.  "  in  t(]«  auti 
Mbre  me,"  «aid  Wood,  V.  C,  "not 
oaljr  have  1  tbe  UcC  of  my  amving  at 


tlie  conclaslon  that  ihoro  liaa  been 
doaa  copying  or  colonihle  iiltc^ratlon  of 
tlie  plaintifT'e  book ;  bnl  I  have  atso 
itiis  «tnitiK  laet,  and  I  confeait  I  rely 
U|iun  il  M  one  lUiH  oiit^lit  to  linvv  k 
cuuviiJernbliB  bearing  upon  my  deci- 
siim,  that  Mr.  I'hilp  lias  taken  upon 
hlmielC  to  deny  by  hii  afBdnrit  tliat 
he  hat  copied  or  taken  any  Idea  or  lni»> 
guagt)  from  ihu  plaincJfT's  buuk.  I  litid 
it  impotiible  to  come  tu  a  cuiiclu*i«n 
in  hii  tkvor  on  the  ii*UD  lie  has  to  ten- 
dered ;  and,  tlinc  being  lo,  the  very 
clrcutnatance  of  that  denial  on  bin  piart 
ia  a  very  utron^  indication  <■(  an  nni. 
mut  funtutli  i  and  if  the  unimiit  Jumitili 
be  eotablished,  1  uiigtil  tu  interfere  by 
injunction."  Ibid.  T2'2. 
»  '^Story's  llq.  Jur.  S878. 
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When    Temporary    Injunction    Onmted.  — Tht 
granting  a  temporary  iDJuiictioii  ia  affected  hf 
eratioiis.     It  depends  chiefly  on  the  extent  of  t1 
tlio  validity  of  the  copyright,  and  whetlier  it  hns  \ 
the  damage  that  vUl  be  sustained  by  the  pUintit 
lion  in  withheld,  and  the  injury  that  will  be  done 
ant  if  it  ia  granted.    Tlie  court  will  exercise  it 
foHowing  that  coume  which  appears  to  be  mua 
justice  to  both  parties.^    Although   the  mattei 
wholly  free  from  doubt,  yet  if  tlie  plaintiflF  maki 
facie  cose,  and  the  court  in  reaRonably  satiBfied 
has  been  committed,  a  temporary  injunction  w 
granted ;  espieeially  if  the  conKequences  are  Hkd 
seriouH  to  the  plnintiff  if  the  injunction  is  willit 
will  bo  to  the  defendant  if  it  is  granted.'     When  ' 


'  Rffcrrinjt  lo  cases  wherein  tite 
plftintlfl's  n||;hc  wai  (Inabiful.  Lord 
Cuttenliani  siiid :  "  But  even  in  tlid 
csaes  BO  re(eiTe<l  to  I  tiftve  al«ra;i  held 
that  it  w«B  for  the  ditcreiion  of  tlie 
court  to  considtT  whether  the  defend- 
ant miftht  nut  iufl'er  g^rester  ii\jury 
from  ail  improper  ir^junclion  than  the 
plalnlifl*  from  the  delajr  In  granting  a 
proper  untr.  In  tlie  present  case  where 
pricary  is  the  risht  inTudo^l,  postpon- 
ing the  iiijiin(!linti  would  be  <-<)iLivnleat 
to  iU-iiyi[i|;  it  tillojiulher.  The  iiitj.'r- 
posjtion  of  tlio  court  in  theae  cases 
I  unpublished  work*]  does  not  depend 
upon  any  leiiol  right,  and  to  he  eftect- 
uol  it  miiat  be  immedlato."  PriiKfl 
Albert  c.  SlmnBe,  1  Mac.  &,  G.  46. 

'  Scott  v.  Suiif<m3,  Law  Rep.  8  Eq. 
718 ;  Smith  v.  Chattn.  81  L.  T.  v.  «. 
77&:  Mitle  r.  Gaul<l.  2  RlalcM.  }^b: 
Banks  r.  McUivjti.  U  Id.  \m;  Slioolt 
v.  l^Ankin,  U  Cent.  Law  Jour.  210. 
"No  doubt,"  wid  Hall,  V.  C,  in  Smith 
V.  Cbattu,  "  this  question  mi^ht  be  left 
to  be  Occidei)  at  llie  hearing,  but  I 
think  it  better  lo  decide  it  at  once; 
particularly  considering  how  difficult 
it  would  ollierwiso  be  to  assess  the 
plaintiff's  daroattes,  if  he  should  uhl- 
matcly  prove  to  be  in  the  right.  Dut, 
in  grnntittg  the  iiijuiictiun  for  which 
the  plainiifTnaks,  I  Jo  not  lose  sight  of 


the  fact  that  compenl 
to  be  made  to  the  dc4 

hearing  I  declds  in  tj 
amoant  of  such  co| 
however,  be  more  eu 
it  hail  to  Iw  made  lo  i| 
iTgiren  will  Have  to  bl 
The  pLuDtiff  maat  noil 
by  such  damages,  if  s 
may,  at  lhL>  liearioi 
award." 

What  Vice-Chanc^ 
in  Dickens  r.  t«e,  8  J\ 
ing    the    course  to  b4 
refi?rence  to  conlinuini 
until  the  pUintiir  ihod 
Itgol  title,  U  eqiiAllyJ 
case  of  doubt  whethi 
injunction  should  be  m 
as  far  aa    the  pUtinl^ 
there   is   at   least, — 
put  it  the  other  way ,  • 
A  fitir  question  wheth 
not  entitled  ;  my  iin)! 
being  that  he  is  enlitll 
probability  of  right  is 
1  am  satlsfie*!  the  proj 
case  is  to  continue  the 
for  thU  reason,  anion} 
upnn  which  the  court 
cliii'fly,  indeed,  wltli  rej 
caites) :  viz.,  that  if  all 


be  allowed  to  iiitring«. 
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ant  makes  out  a  prima  facie,  case,  *'  and  the  injury  whici)  results 
M  not  easily  remedied  if  tlie  injunction  is  refused,  a  court  of 
equity  will  grant  an  injuiu-tion,  inileAH  the  bill  ur  the  case  made 
out  by  the  bill  is  absolutely  refuted."  ^  "  Wlicrc  an  infringe' 
mmt  is  palpRblo,"  said  Mr.  Justice  Shipinau,  "and  a  provi- 
aional  injunction  will  not  be  attended  with  Kcrions  injury,  it  is 
not  ordinarily  refused,  as  to  so  much  of  the  work  as  is  a  plain 
infringeiuent  of  the  prior  publication."  ^ 

When  it  appears  that  piracy  materially  injurious  to  the  plain- 
tifThas  L>ecn  committed,  an  injunction  may  he  granted  against 
tlie  piratical  part  without  waiting  to  determine  lUo  full  extent 
of  the  infringement.* 

Wien  Tempoiary  Xt^tmotdon  not  OrantecL  —  If  (lie  court  is  not 

reasonably  satisfied  that  the  plaintiff  has  a  valid  copyright,  or 
that  piracy  has  been  committed,  an  injunction  will  not  bo 
granted  before  these  questions  have  been  dctermineil.^     So, 


■Pfaji 


two,  tuitJI  l)ie  pisinliff  can  succeed  in 

in  «clk>n.  he  mnj  Ix.*  ruiner).  And  Ihe 

tilae  of   hti  properly  may  be  eiitirelj* 

gone.     For  thtwfi  reatuni,  tliorefore,  I 

think  it  flt  lo  cnnliiiue  tliia  injuncllon, 

the  plRintlfl'tiKilrrtRkiiifr.  if  llie  cl<,-f<;nil- 

int  iImU  rcqtiirv  il,  lu  tiring  «n  nrtimi, 

tnd  tli«  plaintiR  undenHkiiif;  to  alil<]e 

bjr  mny  order  the  court  tnay  make  with 

itaf^rd  to  dumflge*  iliat  may  be  fun- 

lin^  b^  f)i«  tlefitndnttc  in  cue  tli* 

liuiiL'liun  aliouli]  be  disBolveil." 

>  Shook   p.  Rankin,  8  Cent.  Law 
Jour  210. 

>  Banks  r.  Mi-niviii.  13  Btatc-hf.  170. 
*  Lewis   r.   FtilJnrton,    '2    Bear,  6  ; 

Stcrens  f.  Wil.|jr.  1')  L  J,  w.  s.  (Cli.) 
IBO;   Kelly  v.  Morris,  I^w  Hep.  1   Kq. 

Pl7  ;  I'arfDcr  p.  Calren  LithugrapliinK. 
ngraTirtfr,  A.  MapPaliliflhing  Co.,  S 
m.  I^  T  R.  1(18 
*  Br.  BnitDwell  r.  Hsk-omb,  8  My. 
A  Cr.  787;  M'.Veflt  f.  Williamn.  II  .Fur. 
SM  :  Jarnild  r.  Hmtloion,  S  ICuy  &  .T. 
70*:  Mrnris  i-.  Wriftl't.  r«w  Hip  '»  Ch. 
279.  Am.  Blunt  v.  Pntten,  "i  I'ftine.  SU7 ; 
UUer  r  McKlroy.  1  Atn.  Law  H^g. 
IV8:  Jollie  r.Jaques.  L  Ulaiclif.  eii< ; 
BtniUi  (-.  Johnson,  4  M.  'ib'i:  Flint  p. 
Jones.  I  Weekly  Nalc*  of  Cnnfn.  .%'M. 
H  In  U'Kelll  V.  Williams,  Viue-Chaiuellor 


Druce  unid  :  "  Tlie  court  hiu,  of  late 
years  i-s)ii>t.-Snliy,  given  ijcn^at  vro)|{ht  to 
the  L-onsideration  of  tlieijuestion,  which 
of  the  Iwo  iMtrlics  to  tlio  <IUpuc«  Is 
more  likely  to  suffer  by  an  erroneiius 
nr  hiiMty  jmilitment  of  an  inCcrliK-uinry 
nuturv  n^iiist  tliem;  am!  to  the  cnn- 
tiderati'in  also  uf  the  very  poHsiblv,  if 
not  probable,  ellec-t  which  an  Liijunc- 
ilon  Riiiy  hnre  to  the  defendant's  prejn- 
dice  in  an  Action.  I  a^ree  that  tlier*' 
oii^lil  to  lie  none.  I  have  in  this  case 
t^i  iwei}tli.  on  the  one  hani],  tlie  suapi> 
Hniiff  nutiire  >if  the  dcfentlanl's  ciaae, 
for  suflpidoiis.  I  c(iiit'e»»,  tipon  the  pres- 
ent materinls.  it  appears  to  me  to  be, 
ani  the  proliable  mischief  from  not 
interfering  at  prestnc  in  bl«  favor,  if 
he  ahniilil  nitinifttely  prove  to  be  riRht ; 
and,  on  tiio  other  hitntl.  tlie  possibility 
—  (Ii«  rntiniial  poaailiility  —  frtr  I  am 
unable  to  brinir  myself  lo  deny  the 
rational  poHnibiliiy  —  that  the  plaintiff 
limy  III'  riKlit.  I  have  alito  to  consider 
llie  miiu.-)iii'f  Ki^nerally  that  may  be 
done  tiy  inliTferinn  In  this  »l»gc  af  the 
iiiii^e  if  llic  iIcrendRiKs  slmU  ultimately 
appenr  lobe  ri^hl ;  imludinK  particu- 
larly the  ]»>Miblc  prejudice  which  may 
be  crpAted  a^Hinet  them  in  an  action 
by   Ilia    existence    af   an    injunction. 
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where  the  plaintiff  Jias  beon  giiiltjr  of  negligence  or  delay  ia 
&|iplyii)g  for  an  iiijiiiiclion,  or  lias  apparently  acquiesced  in  whit 
the  defendant  has  done,  tlie  court  may  refuse  to  intcrfe 
although  it  may  npiiear  on  the  final  hearing  that  the  pi 
is  entitled  to  an  injunction.^ 

Ephemeral  Pubiicatioiu.  —  Befoi*o  the  rights  of  the  parties  sn 
finally  determined,  tlio  court  may  refuse  to  grant  an  injunction 
which  will  cause  a  greater  mischief  tlian  it  is  intended  to  prt- 
vent.  In  refusing  to  restrain  in  Hecemher  the  sale  of  m 
almanac  for  the  ensuing  year  in  a  case  where  the  rights  of  tli« 
parties  were  ciouhtful,  Lord  Chancellor  Cotteuliam  said:  "But 
tlio  gi-eatest  of  all  objections  is  that  the  court  runs  the  risk 
doing  the  greatest  injustice  iu  case  its  opinion  upon  the 
right  should  turn  out  to  be  erroneous.  Here  is  a  puMicatiQ 
which,  if  not  issued  this  month,  will  lose  a  great  part  of  its  i 
for  tlic  ensuing  year.  If  you  i-cstrain  the  parly  from  selling 
immediately,  yon  probably  make  it  impossible  for  him  to  sell  ai 
all.  You  take  pro[>erty  out  of  his  pocket  and  give  It  to  nolKxIr. 
Ill  such  a  case,  if  the  plaintiff  is  right,  the  court  has  sonx 
means,  at  least,  of  indemnifying  him,  by  making  the  dcfendint 
keep  an  account ;  whereas,  if  the  defendant  be  right,  and  Ite  l« 
restrained,  it  ia  utterly  impossible  to  give  him  conipensilioa 
for  the  loss  he  will  have  sustained.     And  the  effect  of  the  orJer 


"Upon  the  whole,  I  tliink  tlie  en<l«  of 
jastico  in  tliia  cue  will  be  better  an- 
awerei]  \ty  iib«ratn)nf[  fWm  ftrAtitlng 
tlie  'mjunction  At  prMeni ;  the  tleftnd- 
Bills  fiinlinuinfc  In  keep  the  amnunl, 
wliicli  they  linve  ntretiilj'  iiimliTlnkcii  to 
cnntiinK>.  an')  jiivititr  that  umlvrtakinf; 
which  the  deri-ntjant'if  i-ouniel  have 
consented  lo  pive  with  reapect  lo  dam- 
e^a*.  In  CA^fr  th?  Infrinfieineitt  ie  pmreil 
uni]  the  pluiiitlfT's  title  it  estahlikhec), 
n\v\  racilitnlfn^  procet^ilingt  al  law  in 
iinjr  rentDtinble  wnv  (ho  plaintiff  in 
tH)uit}-  rany  require." 

Xxttti  Chant^llor  ColtfrihAin  iiaid: 
"Where  nny  tloubl  exinla  im  (n  the 
lejfiil  nitlit,  it  i*  vt-ry  jirrtpcr  In  Ix*  trit'il. 
The  nnly  question  is  wlietlier,  in  ihc 
mniii  lime,  the  injiinc-tinn  in  lo  tw  con- 
tinued, or  whether  it  i*  to  be  diHolved, 
on  the  ucderuking,  whicfa  the  defend- 


ant liaa  oOcrcd.  of  keeping  an  aoroiiri- 
It  ii  obTioQR  that  it  U  the  inlentt '/ 
tmtli  partiea  that  the  ii^unctloo  dMU 
be  itltfcolved  ;  for  if,  tn  coneeqtMaw  f^ 
piracy,  the  ilefendant  is,  in  fu-t,  «tte( 
llie  plaiiitiff'a  Mork,  tlie  pUiiilJff"" 
have  the  pruflu  of  the  publicaiiuA;  W- 
if.  un  the  conlrarj,  no  piracy  iMutM" 
committed,  a  very  mvAi  hanUif  * 
itiflicied  npon  i)io  defendani.  aiMl.  " 
that  Biippositlon,  Ite  Itaa  already  nre 
rienccl  »  severe  hardthip.  beotm*  '*' 
liijunctioD  hiis  prevented  tlit  laif^ 
hi*  book  during  the  w««iii-  Vf'> 
Sliurt  tliinkn  i(  proper  (oprewlbrtl* 
coniiiiuanci.'  of  iIm?  injnnrtion,  I  '•'•' 
look  throuich  the  paaMica  ii  ll'  '*' 
tpeoiire  book*."  BnunweU  f  U**" 
comb.  8  My.  A  Cr.  T8». 

1  JoluiaoQ  1'.  Wyatt,  2  DeG.J^^ 
1&    See  aitte,  p.  £06. 
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(^in  that  event  will  be  to  commit  a  great  niid  irremediable  injury. 
"Unless,  therefore,  the  court  is  quite  clear  as  to  wliat  are  tlie 
legal  rights  of  the  parties,  it  is  much  the  safest  course  to 
abstain  from  exercising  its  juriadlctiun  till  tlie  legal  right  has 

B  been  determined."  * 

But,  in  some  cases,  the  ephemeral  character  of  the  works  in 
controversy  may  afford  an  additional  reason  for  the  prompt 
mterference  of  the  court,  especially  when  the  piratical  publica- 
tion is  sold  at  a  lower  price  tliau  the  original.  In  Ibis  case,  it 
is  obvious  that  the  remedies  to  which  the  plaintiff  may  bo  enti- 
tled will  be  practically  annulled  by  delay.  This  principle  was 
reco^iized  by  Lord  Eldon,  in  a  case  relating  to  an  East  India 
Calendar  or  Directory.  *'  There  is  a  great  dilTerencc,"  be  said, 
"between  works  of  a  {lormancnt  and  of  a  transitory  nature. 
The  case  upon  the  former  may  be  brought  to  a  hearing.  But 
!he  effect  is  very  diflterent  upon  a  work  of  this  kind,  perishnble* 
particularly  in  this  iiislance  ;  cnnsistinguf  the  names  of  persons 
oontiuually  fluctuating ;  a  work  that  would  be  good  for  nothing 
in  another  year.  .  .  .  I  am  bound  under  these  circumstances  to 
continue  this  injunction  to  the  hearing ;  for  the  defendant  would 

Kmerely  have  to  account  at  the  rate  of  2«.  6df.  for  each  book ; 
and,  if  his  publication  proceeds  at  that  reduced  price,  it  will 

Pbe  impossible  for  the  plaintitfs,  obliged  by  the  expense  they 
liave  been  at  to  charge  a  much  higher  price,  to  sell  another 
copy."> 

Sbould  lujuuction  be  Refuned  because  Piratical  may  Baslly 
be  Beplaoed  by  Innocent  Matter?  —  In  Cox  v.  The  Land  and 
Water  Journal  Company,  it  ap^^earcd  that  the  defendants  had 
published  in  their  newspaper  an  article  called  The  Hunting  Field 
of  1870,  w^hich  had  been  cnpiml  from  the  Lii^t  of  Hounds 
contained  in  the  plaintiff's  newspaper.  Vicc-ChanccUor  Malins 
refused  to  grant  an  interlocutory  injunction,  on  the  ground  that 

ithe  matter  in  controversy  was  of  a  nature  so  ephemeral  that 
to  be  valuable  it  must  be  revised  at  short  intervals ;  that  within 
a  very  short  time  the  defendants  coiikl  obtain  from  the  originul 
Boarccs,  and  lawfully  publish  the  same  infurmatlon  as  that 


1  Bpotliawoodr  v.  CUrVv.  2  D»illi[^«, 
167.  See  Coi  r.  Liiii.1  &  Wnter  Journal 
Co.,  Uw  Kep.  U  £q.  Slii. 


*  Mattliew8on  r-.  Stoekdnl?.  12  Vet. 
275.  »ix  nUo  WWrna  v.  Luke,  1  Vlc- 
toruui  l>aw  Rep.  137. 
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complained  of ;  aud  hence,  that  an  injunction  could  protect 
thu  plaiutitT  but  for  a  brief  period.^  And  so  in  Baily  v.  Taj< 
lor,  altliowgli  other  defences  were  set  up,  Vice-CliftnccUor 
I^ouh  gave  itome  weight  to  the  consideration  that  tlie  dcfeixl' 
aiit,  hy  calculating  the  mathcmatieal  tables  which  he  wu 
charged  witli  having  copied  from  tlie  plaintiff's  tiook.  could 
immediat«lj  is&ue  a  new  publication,  sabstanttally  the  umeaa 
that  of  the  plaintiff,  withont  infringing  the  latter's  riglits.' 

AUhougli  granting  an  injunction  in  doubtful  cases  is  lii8cr^ 
tionary  with  the  court,  the  reasons  set  forth  in  Uie  Iww  cas« 
last  cited  for  refusing  aid  are  hj  no  means  satisfactorj.  Wli«it 
a  material  piracy  is  proved,  the  plointilT  ih  entitled  to  protM* 
tion  ;  and  it  is  no  defence  that  the  defendant  may  in  a  slioit 
time  replace  the  pirated  matter  with  similar  matter  which  i 
nut  piratical.  He  cannot  avail  bituKelf  of  tlie  plaintlffH  labor, 
and.  wiicn  called  to  account,  successfully  plead  that  be  ml 
himself  have  produced  what  ho  is  charged  with  copying.  If  be 
choo«ies  to  pirate  matter,  instead  of  obtaining  it  by  bis  own 
labor,  he  must  suffer  the  consequences  of  piracy.    If  the  abon 


lOlt 


>  Law  R«p.  S  Kq.  824.  "Bill  in 
tills  CBse."  BiUd  M&lint.  V.  C,  *'  at  in 
many  other*,  the  queallon  arlftei,  is 
it  a  vAte  for  tlte  mierfer«n(.'«  of  Llio 
Court  at  Clianccry  at  all,  ami  if  it 
ii  a  ca*e  for  interference,  is  tt  a  cane 
fyr  inU'rftfrenue  on  an  interlnciitor)' 
application  T  Kow  [  dn  not  tliiiik 
it  la  a  caie  to  bo  decHilctt  oei  nn  io- 
leriocutorjr  apvlicittion ;  and  my  rea- 
■on  is  ttiii :  iliii  Jiat  miut  be  corrected 
(n>ni  wo«l(  In  wi-ek  ;  It  could  not  be  a 
eorrecl  lUc  from  ihe  lat  of  November 
tinlil  April,  or  to  tlie  end  of  the  hunt- 
ing teaton.  Channel  niiiwt  laku  place: 
tl>e  listof  maJters.liiunl«men,an«l  whipa 
can  liHrdly  continue  to  be  correct  even 
for  a  week  Now,  aujipoee  I  were  to 
muni  an  Injunction,  how  can  it  be 
■ded  'il">n  ■  "^'i*  dtf*D<]Hnl9  hav* 
only  to  >»*uc  a  fresh  circular,  make 
an  uriwnt  appi'al  f«r  anawers,  or  send 
a  pi>non  X'jr  rail  '■«)  fci'l  ihe  Infonna- 
thm  frtim  the  maaters  of  the  liiinis,  and 
next  week  brinir  out  a  very  correct 
list:  and  how  am  I  to  know  die  wajr 
In  which  thef  got  their  infoniuitloii  f 


At  present  I  do  not  bm  that  I  ess 
terfere.  Whether  the  plaiutilT  ii 
tilled  to  any  remedy  I  do  not  at  prMrt 

decide,  but  I  do  nut  think  it  a  oast  br 
nn  injunction,  Ihnugh  the  drfeadllll 
are  not  entiileil  to  avail  tlienitelnarf 
Ui«r  plaintiff's  labora/'     Ibid.  ISl 

<  3L.J.  fai.)6<i.  "Tlw  ptoiutifi 
title  to  th«  tablet,"  said  ihc  Vic» 
Cliancellor.  "is  that  be  nlaind 
them ;  the  defendant,  hy  calcnlitia| 
them  on  hig  part,  acquire*  the 
right.  By  Rrantinj;  an  iflji 
wliere  tlw  title-  is  of  micIi  a  nator*, 
eourC  wouli)  interfere  to  grant  pnMV 
tion  for  twenly-four  hours  only  ;  fcr'" 
that  time  the  defendant  mif^tt  Ufdn 
aa  good  a  right  as  tJie  pluiiiliff.  Vo^ 
such  circumstances,  tliercfort,  I  thsafcl 
dnwbt  Jtry  much  wliether  a  cotrt  rf 
equity  ought  to  Interfere  to  prn«*  • 
title  foanded  merely  on  a  pcTw*! 
calculation,  which  any  olher  indirtfcil 
would  \k>  Ft|nnlly  ci)m{«lent  lu  makv. 
See  also  Baily  v.  Tayk*,  I  BaftA 
My.  la. 
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defence  were  a  good  one,  the  protection  guaranteed  to  literarj 
propertj  would  be  defeated  in  nnmerouB  cases. 

^Aoconnt  of  Profit!  may  be  Orderad  whan  Injouotlon  ReAiaad. 
When  tlio  court  refuses  to  grant  a  temporary  injunction, 
it  maj  order  the  defendant  to  keep  an  account  of  Bales  and 
profita  until  the  final  dispositioD  of  the  case.^ 


r 


Permanent  Injdnction. 


Injunction  Granted  when  Material  Piracy  Clear.  —  The  facta 
necessary  to  determine  the  question  of  piracy,  and  its  extent, 
haring  been  ascertained  by  the  master  or  otherwise,  the  case 
will  be  brought  to  a  final  hearing  when  the  court  will  decide 
whether  the  plaintiff  is  entitled  to  a  permanent  injunction  and 
otlier  relief.  Where  the  plnintifTs  title  has  been  established, 
and  it  appears  tliat  a  whole  or  a  material  and  valuable  part  of 
the  defendant's  publication  is  piratical,  a  permanent  injunction 
is  usually  granted. 

Injonctlon  may  be  Refueed  In  DoubtAil  Caae.  —  But  in  a 
doubtful  case  the  court  may  refuse  to  interfere  unless  it  is 
reasonably  satisfied  that  piracy  has  been  committed.'  In 
Murray  v.  Bogue,  Vice- Chan  eel  lor  Kinder8]ey  said  :  "  On  the 
whole,  my  conclusion  is,  that  I  cannot  say  that  the  defendant, 
in  his  work,  makes  an  unfair  use  of  the  plaintiff's.  I  am  not 
absolutely  satisfied  that  the  use  made  of  it  might  not  by  another 
judge  be  looked  at  in  a  different  light ;  but  I  cannot  satisfy  my 
mind  that  there  is  that  unfair  use  which  would  justify  me 
in  restraining  the  publication  of  the  defendant's  work.  The 
injunction  must  therefore  be  refused."" 

Actual   Damage    Need    not    be    Proved.  —  ^^llen    a    material 

piracy  is  shown,  the  plaintiff  will  not  t>e  required  to  prove  act- 
ual damages.  **  Then  the  only  question,"  said  Vice-Chancellor 
RliadwcU,  **  is  whether  there  has  hccn  such  a  damnum  as  will 
joslify  the  party  in  applying  to  the  court;  because  injuria 
tlicrc  clearly  has  been.  AVhat  has  been  done  is  against  the 
xiglit  of  the  plaintiff.     Now,  in  my  opinion,  he  is  the  person 


>  Bie  /Mri.  p.  &SS. 

>  Murray  r.  Bogue,  infra;  Spien  v. 


Brown,  6  W.  R.  &&2:  JoUie  v,  Jsqaee, 
1  Blatclif.  618.  626. 
»  1  Unsw.  363,  870. 
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beat  able  to  judge  of  tliat  liimsclf;  and,  ir  the  court  does  deari; 
see  that  there  has  been  any  thing  done  which  teiidB  to  an  injaiy, 
I  cannot  but  think  that  the  aafettt  rule  is  to  foUtiW  the. 
right  and  grant  the  injunction.*'* 

Injunction  Orantod  wben  Action  for  Penalties  cannot  b» 
Maintained.  —  An  injunction  may  l>e  granted  against  the  pint- 
ical  publication  of  a  copyright  work,  although  the  plaintiff  uuf 
not  be  entitled  to  maintain  an  action  for  the  |>euaitie8  and  fiK^ 
feiturcH  imposed  by  the  statuto.  A  strict  compliance  with  the  h 
statutory  provisions  is  essential  to  the  maintenance  of  socb^ 
action.  IHiuH  a  seller  or  importer  ia  made  liable  to  tlie  ststn* 
tory  penalties  only  when  he  knowingly  commits  piracy,  fiat 
ignorance  of  wrong  is  no  defence  in  a  suit  to  prevent  the  repe- 
tition of  the  wrong  by  stopping  the  piratical  publicatiou. 
in  a  court  of  law  the  plaintiff  must  show  a  good  legal  Htle; 
but  in  a  court  of  equity,  as  has  been  shown,  an  equitable  tit 
ia  sufTicietit.  The  principle  on  which  injunctions  are  graated 
when  an  action  for  the  penalties  cannot  be  maintained  is  tba 
same  as  that  on  which  an  action  for  damages  may  be  bronglit 
under  the  stututc,  although  the  defendant  may  not  be  liable  to 
the  |)cnaUtes  and  forfeitures  imposed.'  *' Though  a  party," 
said  Vice-chancellor  Wigram,  *'  is  liable  to  be  restrained  by 
injunction  from  printing  a  work,  the  copyright  of  which  ia  ia 
another  person,  tlial  does  not  make  him  an  offender  within  ll» 
act,  unlesfi  the  case  brings  him  within  the  precise  situstion 
contenipliited.  The  act  is  remedial  to  some  extent,  hut,  ftofir 
08  Uie  forfeiture  ia  imposed,  it  would  be  construed  strictly.'*' 


itkfl 

it«df 


I  Campbell  p.  Soott,  U  Sim.  89. 
"Il  appi^ar*  (u  me  that  on  infrinKe- 
inent  tma  taken  )>Uce  ;  arut  lliat,  lu  to 
daniAge.  the  viuw  taken  bj-  Stiatiwell, 
V.  C,  in  Campbell  v.  Scott.  U  corrvcl. 
that  wh«n  once  the  court  liai  tound 
that  (ht-rc  U  'injuria,'  t}i«  plaintiff 
OQglit  to  b«  allowfd  to  jud)re  of  tho 
'  liamnum ; '  who  can  tcU  to  what  eilcnt 
«he  may  be  prejudked  b;  the  beit  por- 
tioru  t)f  1icr  wnric  bcmjt  printed  nnd 
sold  without  her  cnnactit  ?  It  would 
be  very  difficult  fur  any  jury  to  arrive 
at  an  exact  conclusion  upou  Uiat  »ul>- 
ject."  Wood.  V.  C,  Tinilcy  v.  Lacy, 
88  L.  J.  X.  i.   (Ch.)  680.    Hee  alio 


Kelly  v.  Hooper.  4  ,1m.  21 ;  SwtH  ■• 
Maugham.  U  Sim.  61,  &S|  Uami- 
Avhlwo  I^w  Rep  7  E41.4L  SeeChlf 
XVI.,  undvr  What  Amount*  to  Fln9< 
where  i»  gi'tn  thv  optuiun  of  "VtM. 
C.  J.,  in  I'lanch^  p.  Brahim.  i  Biaf. 
N.  C.  19,  with  the  approTal  of  Uri 
O'HMi^n  in  Cliattcrtun  v.  CaveiSiPP- 
Cm,  4'JS.  that  the  penalliee  fcr  trjn- 
lentinp  a  drama  may  be  rwormi  un- 
der 5  *  4  Will.  IV  c.  15.  wifip* 
•howing  any  damage.  See  ilM  •■'i 
p.  478,  note  3. 

'  See  ("•/^  p.  478. 

>  Colhum  ■'■  Simm».  2  1iu%  N 
See  alfo  Abenictliy  v.  UulcbiMVA. 
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ItaJnnctioii  against  any  W^roQg-doer.  —  An  iiijunctiun  against 

tlic  seller  will  not  be  refused  on  the  ground  tliat  the  plaintiff 

rhn»  not  proceeded  against  the  pulilisher.' 

f     AVliero  tliere  are  two  or  more  distinct  acts  of  infrinprement, 

witliout  privity  between  tlie  wrong-doera,  the  latter  cannot  bo 

joined  OS  defendant*  in  one  suit.* 

lojanotjou   iam.j  be  Refased  when  Piracy  Slight  —  When  Only 

a  small  part  of  the  defendant's  publication  has  been  copied 
from  that  of  the  plaintiff,  the  piracy  may  be  bo  alight  a»  to 
create  a  doubt  whether  it  is  a  proper  case  for  the  interference 
■of  a  court  of  equity.  The  matter  copied  may  he  bo  inconsid- 
erable in  quantity  or  value ;  it  may  form  8o  small  a  i>art  of  the 
» publication  complained  of,  and  l>e  so  scattered  through  it ;  tho 
piracy  may  cause  «o  little  injury  to  the  plaintiflF^  and  enjoining 
the  defendant'?  publication  may  lead  to  consequences  so  seri- 
ous to  liim, —  that  an  injunction  will  produce  a  mischief  far 
greater  than  that  Bought  to  bo  prevented.  In  such  case,  the 
^ieourt  may  leave  the  plaintiff  to  seek  his  remedy  at  law.' 
•'  The  piracy  proved,"  said  Lord  Cottenham,  "  may  be  bo  in- 
considerable, and  so  little  likely  to  injure  the  plaintiff,  that  tho 
^urt  may  decline  to  interfere  at  all,  and  may  leave  the  plain- 
tiff to  his  remedy  at  law."^  And  so,  in  Mawman  v.  Tegg, 
Ix)rd  Eldon  said :  "  But,  after  the  quantity  of  matter  which  baa 


%*)]  £  Tw.  2fl.  40.  Tn  »  c*«e  under  27 
Cm.  IIL  c.  88,  relating  to  c-op^Hght  in 
dnigiw.  I*ur(I  CKincellor  Lyndliunt 
nid  :  "  It  doet  not  appear  Xo  ni«  that 
the  provWoni  by  which  a  remedj  in 
fdrrn  by  th«  Just,  for  inrrin^'incnt  of 
1)ie  rtKlii,  takes  aivMy  the  juriBdiciion 
of  Ihia  LHtiirL  That  jimsdin^iinn  is  in  my 
opinion  ffnindrd  nn  the  flnt  part  uf  >lie 
tinu*«.  which  srivcs  tlio  rigUt  of  pmp- 
an<l  vhich  I  c-OTiHJiUr  to  be  a 
■ibsiantiTfr  Ami  indopvndeni  pari  of  the 
•rt."  Sheriff  r.  CoalPB,  1  Ru»b.  &.  My. 
7. 

1  Gr««ne  ir.  Biihop.  1  Cliff.  1S«. 
Vendont  are  liable  for  the  lale  of  a 
k  which  invAclE>«  the  cnpyr[f;lit  of 
Annthi-r.  on  th«  anni^  principle  ami  for 
the  Fame  reaionii  tUtlX  the  reiiilor  i^f  a 
rnat.'hiitc  nr  other  mechnnietil  »tnictiire, 
in  Die  ca»«  of  patent  rigtiti,  it  heUI  iia- 
le  for  telUoK  the  nuumfavtured  artide 


witliout  the  licenae  or  conBenl  of  the 
patentee;  am]  no  reason  i*  perceived 
for  withlioLdinH  from  tlie  complainant 
the  cocnmon  remediica  for  the  injuriei 
he  had  atitTered  by  the  acts  of  the  r^ 
■pniKlent,  merely  hccauie  he  liaa elected 
to  geek  rei3n>ui  in  this  dislriel,  iniitead 
of  lining  intu  another  tliatrict  to  pursue 
it  apiin>t  the  publiahen."  Cliflbnl,  J., 
Ibid.  208. 

"  Dilly  K.  DoifT,  2  Ve».  48«. 

»  Br  Biiily  p.  Taylor,  S  L.  J.  (Ch.) 
fiS:  Mnwmiin  r.  TefrK.  S  Kum.  SSfi; 
I^wis  I'.  Kullnrton,  2  Bear.  6;  Bell  v. 
Whitehead,  S  Jur.  58  :  Sw««t  v.  Catflf, 
11  Siro.  672.  680:  Campbell  i-.  S«>tt, 
Ihid.  Ill ;  Bohn  r.  Bogtie,  10  .Tar.  4:20; 
.Tj*rn.ltl  r.  Iloywootl.  18  W.  R.  279. 
Am.  Wcbl)  V.  rowem.  2  Woodb.  &  M. 
W7;  Greene  p.  Bishop.  1  Hrff.  188. 

*  Lewia  p.  FuIUrtoa,  2  BetT.  U. 
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oubtV 

case     I 
rbltl 


been  copied  haa  been  tbus  aacei-taincd,  tlie  quautity  of  matte 
not  piratical  with  which  the  piratical  matter  has  \*een  it)lc^ 
mixed  is  still  a  circumstance  of  great  importance.  For,lhon^ 
tins  court  bas  long  entertained  the  juritidiction  of  protect! 
literary  property  by  injunction,  there  may  be  much  doubt 
whether  it  would  exorcise  the  jurisdiction  where  only  a  fe* 
pirated  passages  occurred,  and  would  nut  rather  in  such  a  case 
leave  the  complaining  party  to  his  action  at  law."  ' 

No  geueral  rule  can  l>e  laid  down  for  determining  w 
course  should  be  followed  under  such  circumstances.  Itvill' 
depend  on  Die  facts  in  each  case.  ^  It  must  appear,"  said  Vio»> 
Chancellor  Shadwell,  *'  where  a  complaint  is  made  to  this  coart 
tliat  the  piracy  has  either  been  of  what  is  called.  '•  a  large  \mi' 
or  of '  a  material  part.* "  '  ■ 

The  value  of  the  matter  taken  will  often  be  a  more  importtat 
consideration  than  the  quantity.^ 

Wben  CoiM«qn«iioo«  to  Defendant  Coiuldered.  —  When  tlie 
piracy  is  im[Kjrtant,  and  Uic  consequent  injury  to  the  plaintiff 
material,  an  injunction  is  usually  granted,  notwithstanding  Hm 
serious  couscquciices  to  the  defendant; ;  ^  unless  perhaps  tbera 
is  a  marked  inequitable  disproportion  between  the  wrong  mbh- 
plained  of  and  the  remedy  asked.  But,  where  the  objectionaUa 
matter  forms  but  a  small  part  of  the  defendant's  publicatioD.tbe 
court  will  compare  the  damage  done  to  the  plaintiff  witli  tint 


I 


1  S  RuH.  3M.  "  Dccitlt']  c«8M 
have  been  cited  by  tha  coudkI  for  the 
r«iipaiid«nt,  which  show  that,  when  the 
ioTaxion  of  a  copjrrlglit  ii  HliRhi,  and 
the  copying  consifilA  of  Indcftnito  or 
■RiftU  [jart«,  *n  ftcaCtciwl  through  the 
work  th«t  nil  iliffletiU  orncflrlj'  JtnpMsi- 
bleto  eBtitnHtv  eillu-r  thviLinuunt  nf  tlic* 
iojury  (o  the  vomplainatit.  or  iliv  profit 
to  the  retpotiilem,  relief  in  equity  hu 
■ometiniL-i  been  rofuacti,  anil  tlie  party 
turned  over  to  his  remedy  nt  law. 
ThOM  deciitioiii  wore  duubtlest  correct 
ai  applieJ  to  the  (acts  and  circmnstancet 
under  which  they  were  made ;  but  it  ii 
clear,  both  from  the  finding  of  the  roas- 
ter and  all  the  evidcni»  on  which  it  in 
based,  that  no  auch  difficulty  ran  ariw 
in  this  cue  :  and  consequently  I  Imld 
that  the  complainant  ii  entitled  to  an 
li^uoelion,  to  be  limited  according  to 


Uie  aecond  finding  of  tlic  mailtT  ("d 
also  to  an  acconnL"  Clifiori,  J-, 
Greene  r.  Biahop,  1  CUff.  S08. 
»  Uohn  V.  Bogue,  10  Jor.  420 
>  Br.  Bramwclt  v.  HaIt!omb,  i  My- 
A  Cr.  7.-171  Bell  i>.  Wlillefaead,  S  <hr. 
m-.  Kelly  p.  Uooper,  4  Id.  21:  Cimp- 
bell  p.  Scoll.  11  Sim.  XI  ;  Tiwley  '■ 
Lacy,  1  Hem.  &  M.  747.  7fct  A"- 
Gray  v.  Ru»»eU,  1  Story.  II.  *; 
Story's  ExMuton  v.  Holcombc.  4  M^ 
Lean,  806.  809;  Farmer  r.  CW«« 
I^thag;r«phing,  Engraving,  i  ^'t' 
Publishing  Co..  6  Am.  L  T.  It.  W. 
174.     Sfvanr*.  p.  414. 

*  Mawtnao  i-.  Ttftg.  2  Run-  •*; 
Lewis  V.  Fnllartoij,  2  Ik«T.  fi:  S»«" 
V.  Wlldy.  lit  L.  J.  s.  a.  (Ch.(  IW;  !*•" 
renew  r.  Dana.  2  Am.  L.  T.  E.  >'  •■ 
402,  see  i»>*t,  pp.  6&e,  680. 
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which  the  defendant  will  sustain  if  the  iojcnction  19  granted 
and    will   hesitate   to  deatn>y  the   entire   work   in   order  to 
redrcaa   a  very   slight   injury.*    The  court   must  sometimes 
"  incur  the  hazard  of  occasioning  finally  some  injurious  cou- 
pequence  to  one  party  or  the  other;"'  and  the  aim  vill  be 
to  take  that  course  which  is  most  equitable  in  view  of  all  the 
circumstances.    "  It  ap]>enrs   to   me,"   said   Lord   Langdale, 
**  that  an  injunction  ought  to  be  granted  whenever  it  appears 
by  sufficient  evidence  that  a  cnpyright  exists,  and  tliat  piracy 
.lias  I»een  committed  to  an  extent  which  is  likely  to  he  seriously 
^krcjudicial  to  the  plaintiff;  and  that  the  extent  of  the  injunc- 
tion must  dej-iend  on  the  amount  of  tlie  proof  and  the  nature 
of  the  work.''  ^ 

ninstratloiiB  of  Material  Quantity  and  Value.  —  The  COUrt  did 

jboot  hesitate  to  grant  an  injunction,  where  the  defendant's  pub- 
lication consisted  of  two  volumes  coutaiuiug  eight  hundred  and 
sixty-six  pagcs^  of  which  three  hundred  and  nineteen  pages  of 
letters  liad  been  copied  from  the  plaintiff's  work,  which  was  in 
twelve  volumes,  and  contaiucd  six  thousand  seven  hundred  and 
sixiy-thrce  pages  ;*  or  wlierc,  in  a  compilation  of  seven  hundred 
and  ninety  pages,  consisting  chiefly  of  seiections  of  poetry,  six 
•ntire  poems  and  extracts  from  others,  tlie  whole  amounting 
to  eighteen  pages,  had  been  copied  from  The  Poetical  Works 
of  Thomas  Campbell.'    In  Kelly  v.  Hooper,  it  appeared  that 
from  the  plaintiff's  directory  of  eight  hundreil  and  seventy 
pages,  only  three  and  a  half  pages  had  been  taken  ;  but  these 
formed  a  largo  part  of  the  defendant's  almanac^  and  consti- 
Muted  its  chief  value.     An  injunction  had  lieen  obtained  ex 
parU,  and  was  continued.^    Where  the  defendant  had  published 
,iu  two  numlwrs  of  a  periodical  detached  extracts  amounting  to 
Hx  or  seven  pages,  from  a  farce  of  forty-two  pages,  an  injunc- 
tion was  granted  ;  but,  on  motion  to  make  it  perpetual,  it  was 
dissolved,  on  the  ground  that  the  quotations  had  licen  made  for 
par{}oaea  of  criticism."    In  Cobbett  v.  Woodward,  the  court 


■  1  Spotiiiwoode  V.  Clwice,  'J  PliitKpi, 
1m:  M'NcUU.  Williams,  11  Jur.  :U4; 
Vike  r.  KichulM.  I^w  Hep.  G  Cti.  SGI ; 
.'VTibb  V.  Powfre,  2  Wonab,  A,  )L  467. 
«  Lord  Eldon,  Hogg  v.  Kirby,  8  V«. 
16. 
>  Lewii  II.  FnUuton,  2  Beav.  12. 


•  Folsom  I-.  Manh,  2  Story,  100. 

•  Campbell  i>.  SDOtt,  U  Sim.  81. 

•  4  Jur.  21. 

I  WhilUnyliam  v.  Wooler,  2Swaiia. 
42$.  See  rIm  Bell  v.  Whitebaad,  8 
Jar.  08. 
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said  tlmt  the  plaintifT  vas  entitled  to  an  injunction,  if  h« 
thought  it  wortli  taking,  against  eight  hnes  which  were  foii 
to  be  piratical  lit  the  dcfcndaufB  publication,  the  lllustrat 
Furnishing  Guide,  and  which  had  been  taken  from  the  plus- 
tiff's  New  Furnishing  Cuide.^  In  Mawman  p.  Tegg,anaffidarit 
was  made  by  the  defence  that,  from  the  plaintilT's  work,  Uk 
Encyclopaedia  Metropolitana,  [jublislicd  in  nine  part«,  and  C05- 
tainiog  upward  of  two  hundred  and  twenty-ecren  thoUBind 
lines,  two  thousand  one  hundred  and  sixty  lines  had  been  tued 
in  various  articles  in  the  Loudon  BueycIopEcdia^  Lord  Bdw 
appears  to  have  thought  that  it  was  a  proper  case  for  to 
injunction ;  but  referred  the  matter  to  a  master  to  report  n 
to  the  precise  extent  of  the  piracy,  and  to  point  out  Uie 
copied.* 

In  Chappell  v.  Davidson,  where  the  chief  complaint 
the  unlawful  use  of  the  title  of  the  plaintiff's  soug,  Vi«- 
Chancellor  Wood  said:  **  I  do  not  think  it  is  necessary  tola; 
stress  on  the  imitation  of  two  bars  of  tlie  music.  That  is  oiily 
a  question  of  copyright ;  and  certainly,  if  the  plaintiffs  inteud 
to  insist  upon  it  as  copyright,  1  should  hare  to  bear  them  in 
reply  upon  that,  and  to  put  them  to  an  action  on  terms,  before 
I  could  continue  the  Injunction."'  In  Pike  v.  Nicholw,  on 
appeal,  the  court  having  found  that  tlio  defendant  had  copied 
from  the  plaintiff's  publication  one  passage  which  had  been 
quoted  from  another  author  by  the  plaintiff,  held  that  thiB, 
though  under  the  circumstances  it  might  t>e  piratical,  was  not 
sufficient  ground  for  an  injunction.*  In  Webb  v.  Powers,  wliere 
it  appeared  that  there  were  scattered  through  the  defeiidiat^ 
work  only  about  twenty  or  thirty  lines  of  the  seven  thoosairf 
contained  in  the  plaintiff's,  and  that  they  had  been  taken  fi^i 
out  any  antmuafurandi,  the  court  thought  that  whatever  dwi'l 
age  the  plaintiff  had  sustained  could  be  more  properly  remedied 
at  law,  and  that  it  would  be  iue^iuitable  to  destroy  the  defend' 
ant's  publication  in  order  to  redress  so  slight  a  wrong.* 

vliti   the  pKfac*  iduiowMpng  >>'' 
from  ihe  pUintifTs  work,  but  taffll* 
•oroc  <)ifforent  lod  maieriil  puiyn"* 
to  ac(XKii|ilisli,  itnd  out  U'inji  a  inaM^ 
'Bo  ■mall    Bubstituie  with  no  eMeatial  cbtfl*^ 


»  Law  Hep.  U  Eq.  407, 
>  2  Riua.  385. 
»  2  Ka/iJ.  129. 
<  Ij«w  Re|>.  fi  Ch,  251. 
»  2  W.KKlb.   &  M    4»7. 


a  quantil;."  laid  Woodbur?*,  J.,  "iodl- 
citM  ratli«r  Uliutratioti,  and  CGiuporta 


Ibid.  &:», 


SEUBDIES  TK  GQIHTT. 


fm 


In  Bell  V.  Whitehead*  it  appeared  that  the  defendant  had 
published  in  the  Railway  Times,  a  weekly  piit>Uc]ition,  alwut 
four  aud  a  half  pagca  copied  from  an  arLtcIc  of  nineteen  pages 
Id  the  Monthly  Chronicle.  Lord  Chancellor  Cottenham  dis- 
solved the  injunction,  whicli  had  been  <^ranted,  cliieny  on  the 
ground  tliat  the  extracts  had  been  made  for  the  pur|)oae  of 
criticism.  But  he  said :  ^'  Here  the  vahie  of  the  extract  is  very 
minute  aud  trifling ;  and,  If  thei'c  were  nothing  else  in  the  case, 
the  extreme  minuteness  of  value  in  the  extract,  and  of  injury 
utistained  by  the  plaintiff,  would  be&uincient  to  Induce  the  court 
not  to  interfere."  ^ 

A  court  of  equity  will  not  lend  its  aid  to  the  protection  of 
what  is  utterly  iiiHignificant.  But,  generally,  where  llie  value 
or  importance  of  the  plaintiff^s  publication  appears  to  be  small, 
the  law  will  be  construed  with  much  liberality  in  his  favor.  If 
his  production  is  a  prO{)cr  subject  of  copyright,  although  it  may 
be  of  little  worth  or  consequence,  ho  is  vested  with  a  right 
which  the  law  promises  to  protect. " 

k 

■  ZnJnDOtlon  Oranted  only  sgalnst  Plratioal  Part.  —  The  nile  IS 
bettlcnl  in  Knglish  and  American  chancery  practice  that,  where 
ouly  a  part  of  a  book  is  piratical,  the  remedy  will  not  be  ex- 
tended beyond  the  injury.  Hence,  although  the  court  may  be 
satisfied  tliat  piracy  has  l>eeu  committed,  a  permanent  injuiic. 
lion  is  not  usually  granted  until  the  extent  of  the  inlVingemeut 
baa  been  ascertained,  and  then  only  the  objectionable  part  will 


Form  op  the  Injoncttoh. 


I     t  8L.  J.v.tl.  (Ch.)  142;  B-o-SJur. 

■  Sherifl  V.  Coatea.  1  Rum.  ft  Mjr, 
liU.  167 ;  CubK-tt  v.  Woixlwanl,  Imw 
Sep.  14  Kq.  407;  Kolitom  r.  MArah,  'Z 
Starr,  10»-112;  WuoW/  i-.  Juild,  4 
Doo',  (N.  v.)  87fl.  Id  tlie  cnsc  Srst 
titod.  LonI  ChnncellDr  Lyiidhunt  fUcl ; 
"It  wu  itld  Uut  the  court  ought  Dot 
to  Interfere  OD  account  of  the  small 
Talui*  of  [lie  property  in  litifcntinn.  It 
f*  true  tliat,  u  tn  tite  pArticulnr  pieces 
of  calico,  or  poesibly  m  (o  llie  indi- 
'Vidoal  pattern,  it  may  not  b«  of  much 


ralue.  But,  considering  tliis  as  a  f^n- 
(.-raJ  qu^alion.  and  an  one  aOvcting  tlie 
niBiiiirnclure,  the  iiibjvvl  tn  one  of 
great  value." 

"  It  has  beon  said,"  remarked  Lord 
Aliingor,  "  tliat  tlio  case  is  luu  unim- 
portant tu  be  so  dealt  willi;  but  tlie 
same  prirciplei  must  be  acted  upon 
whether  the  piracy  coosiata  merely  In 
the  adaptation  of  opera  miuic  to  qua- 
drilles, or  in  extracting  original  airs 
from  tlie  finest  operas  of  Itossini  or 
Mount."  D'Almoine  v.  Buoscy,  1  T. 
&  C.  Kxcb.  802. 
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be  restrained.'  But,  when  an  Lmportaut  and  distinct  part  of 
tlio  defendant's  work  is  clearly  piratical,  the  publication  of  that 
part  may  be  restrained  before  the  nature  of  the  rest  is  ascer- 
tained.^ ■ 

Again,  bo  much  of  the  book  complained  of  may  he  fonnd  W 
have  been  unlawfully  copied  that  an  injunotiun  against  tbc 
piratical  part  will  have  the  practical  efTcct  of  destroying  the 
whole.  In  such  case,  it  may  be  uuuecessary  to  oscertjiii 
the  full  and  precise  extent  of  the  piracy.*  Thus,  in  Lewi*  t. 
Fullarton,  Lord  Langdale,  having  satislied  himself  that  a  large 
part  of  the  defendant's  work  was  piratical,  that  the  parts  wliicb 
bad  been  examined  and  compared  afforded  "fair  indicatioDs" 
of  the  character  of  the  rest,  and  that  if  what  was  known  to  be 
unlawful  wore  taken  away  "there  would  be  left  an  imperfect 
work,  which  could  not  to  any  useful  extent  serve  tlie  parpcMS 
of  a  gazetteer,"  granted  an  injunction  against  the  piraticil 
parta  without  examioing  the  others.'*     lu  a  case  somevlut 


1  Br.  Mawmaii  t>.  Tegg,  2  Ban. 
865;  L«wifl  t:  Fullannn,  2  Be**-  6; 
Jarrwld  If.  HotiUtiiii,  8  Kny  A  J.  708  ; 
Kelly  r.  MorriB,  Uw  Ro[>.  I  Eq.  WJ?; 
ScoU  t.  SlaiUbrJ,  8  Id.  718;  MorrU  v. 
A»hl)ee,  7  Id,  84  ;  I'ike  t-.  Nicholas,  L«w 
Rep-  6  Ch.  251  ;  Uogg  i>.  Scou,  Law 
Hep.  IB  Gq.  444  ;  Smilh  v.  Cbatto,  81 
L.  T.  H.  8. 77fi.  Am.  Folaom  ■■.  Marsli, 
'i  Story,  }(H>;  Story 'i  Kxeaitum  ». 
Holuuuitw,  4  Mcljcain,  800  ;  Ureoue  c. 
Buhop.  1  Clitr.  im) ;  1>rI/  v.  i'aliuer. 
6  Blnichf.  260;  Lawrence  ■<■  Dana,  2 
Am.  L.  T.  R.  s.  ».  402. 

'  KuJly  V.  .MorrlB,  nu/M-a. 

I  "  I  (lij  nut  thiuk,"  said  ihe  Vk-e- 
Cbariceilrn-  in  Stcvoiu  v.  Wildy,  "  I  atii 
bound  to  go  Ihrou^K  tlie  wtiulv  book; 
but  t  apprehend  that  the  law  at  prea- 
ani  it  in  ci^arorniity  willi  the  old  Homan 
law,  wliich  ii,  iliat,  if  tlio  di'fcndant  will 
take  Hie  plointUrs  L-orn  and  mix  il  with 
hU  own,  the  wliole  sliuuld  be  lalcen  to 
be  the  plaiatiS'a  ;  and,  alter  the  defend* 
anta  in  lhi«  ca«e  hare  taken  bo  much 
aa  I  see  lias  been  taken,  I  think  the 
inJuni'Cion  ought  to  he  granted."  10  L. 
J.  i*.«.  (Ch.)  lUO. 

*  Lcwia  c.  Fullarton,  3  Beav.  $,  H 


"It  appears  to  me,"  said  Lord  Uof- 
dale,  "  that  an  ii^unction  ountii  (o  bt 
granted,  whenerer  il  appear*,  Uyisft- 
cient  evidence,  that  a  copyriflit  tt»\ 
and  that  piracy  has  been  coimnitteJ 
an  extent  which  is  likely  ti?  bt  kiv 
ously  prejudieiul  (o  tlie  plaint^;  iM 
tliat  the  extent  of  the  ii^uuotiun  mart 
depend  on  the  amount  of  pnw(  tnil  llw 
nature  of  th«  wurk.  The  plaiatiS  h 
the  present  caae  ask  for  an  iiiJaadiMi 
to  restrain  the  defendant  (roD  pt^^ 
log  the  whole  or  any  pan  of  the  diMd 
anf  •  gaMttcer.  As  It  appears  ftvv  (bt 
ertdence  that  there  are  psuu  al  tbt 
defendant's  gazetteer  which  an  "* 
bom>weil  from  the  ptainlitTt  •ark. ' 
cannot  grant  an  injunctioa  in  tbM 
terras :  and  it  b«CDmM  a  qwtfltB, 
whether  an  ii^  unction  thoold 
granted  in  general  terms  flftiiui 
parts  as  bavc  been  pirated,  or  w^ 
means  should  b«  taken  to  asotftift 
what  particular  parts  bate  ben  l'' 
rated,  In  order  tliat  the  pubtlcitioi  <^ 
those  particular  parts  may  te  *** 
strained.  Now  it  appciars  to  tD^  PA 
it  must  be  admitted,  by  absalnle  pf^ 
and  demonsiratioD,  for  the  |wo  voril 


itnta, 
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»imilar,  Lord  Eldon,  before  granting  an  injunction,  referred 
the  matter  to  a  master  to  report  tlie  extent  of  the  infringe- 
ment.' 

Botire  Work  may  be  Restrained  when  Pixmtloal  Part  cannot  be 

Bepeimted.  —  Wlien  the  part  which  has  been  copied  from  the 
fdaintiff' s  work  can  be  separated  from  that  which  has  not  been 
BO  copied,  an  injunction  will  be  granted  only  against  the  ob- 
jectionable  part  or  parts.  But  if  the  original  and  the  piratical 
matter  are  so  mixed  in  the  publication  complained  of  that  they 
cannot  be  distinguished,  then  the  entire  work  may  be  re- 
strained on  the  principle  that  whoever  wrongfully  mixes  the 
matter  of  another  with  his  own  must  suffer  the  consequences  ' 


hare  not  been  examined  in  every  part, 
but  upon  proof  and  demonstration  as  to 
partf  and  as  to  the  reit  hy  strong 
iofierence  and  preaumption,  arising 
[rom  the  proof  giren  as  to  those  part« 
to  which  the  proof  applies,  and  from 
the  nature  of  the  worlt  and  the  circum- 
■tancet  under  which  it  is  proved  to 
hare  been  composed,  that  if  the  parts 
pirated  were  taken  away,  though  some 
articlea  would  remain  in  their  entirety, 
jet  the  greater  number  would  be  left 
in  a  state  so  imperfect  and  incomplete, 
that  the  defendant's  work  would  lose 
its  dutinctive  and  useful  character  as  a 
gazetteer. 

"  If  the  defendant  were  desirous  to 
avail  himself,  as  he  has  an  undoubted 
light  to  do,  of  any  original  matter  of 
hia  own,  or  of  any  matter  which  he  has 
furly  taken  from    other  sources,   he 
would.  I  think,  be  under  the  necessity 
of  recomposing  his  work,  for  tlie  pur- 
pose of  Mperating  that  which  appears 
to  me  to  have  been  improperly  taken 
from  the  plaiotifE's  work.    Lord  Eldon 
says,  'In  the  cases  which  have  come 
before  me,  my  language  lias  been,  tliat 
there  must  be  an  injunction  against 
•nch  part  as  lias  been  pirated,  but  in 
tboee  casea  the  part  of  the  work  which 
was  affected  with  the  character  of  pi- 
racy waa  Bo  very  considerable,  that,  if  it 
were  taken  sway,  there  would  have 
been  nothing  left  to  publish  except  a 
few    broken  sentences '  [Uawman    v. 
T^g,  2  Busa.  899] ;  and  it  was  be- 


cause the  evidence  before  him  did  not 
enable  him  to  approach  sufficiently  to 
that  result,  that  he  made  the  particular 
order  which  he  did  in  that  case. 

"  But  in  this  case,  having  availed 
myself  of  the  evidence  which  lias  been 
so  industriously  collected  during  the 
long  time  that  this  motion  was  pend* 
ing,  and  having  read  with  great  care 
all  the  affidavits  laid  before  me,  and 
more  particularly  the  affidavits  of  Mr. 
Holliday  and  Mr.  Cunningham,  I  think 
that  I  have  reasons,  on  which  I  ought 
judicially  to  act;  for  considering  that 
the  pans  of  the  work  which  have  been 
examined  and  compared  afford  fair 
indications  of  the  nature  and  character 
of  those  parts  of  the  works  which 
have  nut  yet  been  examined  and  com- 
pared; and  it  appearing  to  me,  under 
these  circumstances,  that,  if  the  parts 
affected  with  the  character  of  piracy 
were  taken  away,  there  would  be  left, 
I  cannot  say  nothing  but  a  few  broken 
sentences,  but  there  would  be  left  an 
imperfect  witrk,  which  could  not,  to  any 
UHeful  extent,  serve  the  purposes  of  a 
gazetteer,  J  think  that  I  ought  to  grant 
an  injunction,  to  restrain  llie  publica* 
tion  of  the  parts  which  are  pirated, 
without  waiting  till  all  the  parts  which 
have  been  pirated  can  be  distinctly 
specified."    Ibid.  V2. 

1  .Mawman  v.  Tegg,  2  Russ.  385. 

2  Br.  Mawman  v.  Tegg,  tupra; 
Lewis  V.  Fullarton,  2  Boav.  11;  Col- 
bum  V.  Simms,  2  Hare,  564 ;  Stevens 
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'*  Suggestion  is  made,"  said  Mr.  Justice  Clifford,  "that  it  will 
be  iiiipuiisiblc  to  ttcparate  that  wliiuh  is  original  from  lliat  which 
is  borrowed,  and  to  some  extent  tlie  suggeetiou  may  be  vi 
weight ;  hilt  the  court  is  of  the  opinion  that  the  difliouUies  in 
timt  bchair,  when  tlie  matteis  pass  under  the  searching  exauil- 
nation  of  a  master,  will  be  muc)i  less  than  is  apprehended  b; 
the  parties.  Should  the  difticulty  in  any  instauco  or  ck» 
prove  to  be  insni-inountable,  then  the  rule  in  equity  is,  that,  if 
the  parts  which  have  been  copied  cannot  lie  separated  from 
those  vhicli  arc  original  without  destroying  the  use  of  Uie 
original  matter,  lie  who  made  the  improper  use  of  that  wtiich 
did  not  iteloiig  to  him  nm»t  suffer  llic  c()nHCU]uenccs  of  so  dolii^. 
If  a  second  writer  mixes  the  literary  matter  of  another,  <riiicli_ 
18  under  the  protection  of  a  copyriglit,  with  Itis  own,  vitiia 
the  license  or  consent  of  llic  proprietor,  he  must  nevertbe( 
be  restrained  from  publishing  what  does  not  belong  to  hli 
and  if  the  parts  of  the  work  cannot  be  separated,  so  that  the 
iiijunctiun  prevents  also  the  publication  of  his  own  litervf 
production  so  mixed  with  that  of  another,  he  has  only  hinwelf 
to  blame."  ^ 

rorm  of  Injunction.  —  The  parts  of  the  publication  to  \* 
restniitifd  may  be  specified  in  the  injunction.'  Or,  the  tlefeo'i- 
aiit  may  be  enjoined  from  printing,  publishing^  selling,  ir 
otherwise  disposing  of  any  copies  of  the  book  '*  containing  ui; 


p.WiWy,  19L.J.  M.  8.{Ch.)lM.  Am. 
Emeraon  r.  Dtvlrs,  8  Ptory,  79G; 
Wi^UI.  V.  Powera,  2  Wooaii.  &  M.  621 ; 
Lnwfri.Tiii,t  V-  Dnim,  ii/ra. 

"  A»  lo  tl'ie  liitrti  cnnnequenc&j 
wl)it;]i  would  folWw  from  gnnling  hh 
itijmiuiian,  when  r  very  large  propor- 
tion of  III*  work  ia  unquMtJoitaUy 
oriKiniili  I  i^n  only  My  tliAi,  If  the 
[)Rrt»  wliich  liave  bcpn  cnpieii  cstirint 
be  BBpntHlvd  fruni  ttioK-  nliiuli  nrc 
oriiiitiftl,  without  dcitroying  t)ie  tue 
mill  TAlue  of  i1ic  ririnliial  niAttcr.  t>e 
who  hns  niHile  nii  irn)irii[ii<r  use  of  Ikint 
which  iliil  nut  b«Iung  to  him  must 
•ufTcr  the  cnnsequences  of  so  doing. 
If  A  miin  mixes  whfic  belanga  to  liiin 
with  what  belong  to  me,  and  tho 
mixture  he  forhidden  hj-  the  Ikw,  he 
muat  iignm  tciwratv  tlieai,  and  lie  must 


l>eir  bH  lite  miKhlef  and  low  "biHi 
the  eepantinn  may  ocouion.  ITu 
indiTiduul  cbonoea  Jn  any  work  tasUi 
mj  lilerary  mallrr  with  hb  own,  kt 
roust  b«  reslrained  from  publkiiiof 
the  lUerary  matter  which  Mat>p  k> 
me;  and,  if  the  parts  ol  ibc  *** 
cannot  be  MparAtcd,  and  if  by  lU 
mtana  the  ii\juni:iioo,  which  rettni>i'<l 
the  |>uUiuition  of  niy  lilt- nuy  ouM*' 
[iroTetili  also  llie  publication  ol  hli 
owu  literary  matier,  lie  has  nnl?  '<>»'■ 
nelf  to  blftine."    I.<>n)  Kldun,  Ma**^ 

V.  TegK.  ^  Ruax  %<)■ 

'  r.Awn-ncv  r.  Dam,  3  Aml-T'a- 

s.  8.  480. 

3  Kelly  r.  Morris,  Uw  Kef.  I  tH 

im;  Fikc  c.  Nicholas.  Law  Re^fiT 

2t}0. 
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articles  or  article,  passages  or  pagnagc  copied,  taken  or  color- 
ably  ahercd  from  '*  the  plaiiitiff's  book  ;  ^  or  "  from  doing  any 
other  act  or  thing  in  invasion  of  the  plaintiff's  copyright  in  the 
said "  book.*  Or,  the  injniiction  may  Ik;  directed  specially 
against  the  piratical  parts,  and  generally  against  any  unlawriil 
copying  from  the  plaintiff's  work.' 

In  Diokens  v,  Lee,  where  an  injunction  had  been  granted 
enjoining  the  defendant  from  "copying  or  imitating  the  whole 
or  any  part  of  the  plaintiff 'a  hook,"  Vit;e-Chantellor  Knight 
Bruce  struck  out  *' or  iniitating,"  saying  there  was  no  precedent 
for  such  words,  but  without  cxpresRing  an  opinion  whether  an 
iujunction  would  proiwrly  go  to  that  length.* 

In  Daly  v.  Palmer,  the  defendant  was  enjoined  "  from  the 
public  perforniniice  and  representation,  and  from  the  sale  for 
public  |)erforinant:e  or  rejireaentation  of  the  *  railroad  scene '  in 
the  [defendant's]  play  of  After  Dark,  or  of  any  scene  in  sulj- 
stance  tlie  same  as  the  '■railroad  scene'  in  either  of  the  two 
plays  as  such  scene  is  herein  defined. ** ' 


AccouKT  OP  Profits. 

BcsidcH  granting  an  injunction,  a  court  of  equity  will  lake 

from  the  defendant  iho  protils  lie  has  made  by  the  [>nbliciition 

Or  sale  of  the  piratical  work  and  give  tbetn  to  the  plaititifT.* 

^lis,  howcrci\  is  but  an  approximate  measure  of  the  damages 

khich  the  plaintiff  has  sustained.    The  profits  realized  from 

r    I  Lewb  It.  Fullarton.  2  Bcrv.  \4 :     word  nppircntly  new  in  sucH  mks, 

and  which  miiy  be  lusoeplitile  of  an  up- 
runcoua  interpretation.  I  tfiinic,  there- 
fore, but  1  nuy  (ny  H  williout  prt-judtco 
to  Any  question  wlmlpver,  willioiit  in- 
limatinf!  any  npinion  of  witnt  it  may  be 
Inwfiil  or  imlnwrtil  for  t)ie  ilefcEiiIjiiit, 
in  Itic  wAy  of  tuiEtJitinn  or  supposed 
imilntion,  la  do,  that  the  wurdi  'or 
iniitntiiig'  ulioulil  t>e  •truck  out." 

«  0  RIatclif.  271. 

<>  Miiwman  r.  Tefg.  2  Rids.  :^6, 
400 ;  Lewi*  I'.  FutUrton.  2  Be«v.  0. 12  ; 
Ccilburi)  v.  Siniini,  2  Hnre.  fi4S,  640; 
Kelly  t:  Ilotlpc.  '*Q  L.  T.  tf.  s.  887; 
PierpoiU  r.  Fowie,  2  WooHb.  &  M.  2^; 
Slovene  r.  GlndJing,  17  How.  447.  46&, 


VevrU  f.  Fullarton.  2  Bcrv.  U  ; 
JkrroM  r.  IlonUlon.  3  Kay  JL  J.  723  ; 
HofiK  P  Sc"".  Law  Kep.  IS  V^.  468. 

3  Scott  r.  Stanford,  ^ii  I,.  J.  k.  fl. 
IChl  782.  5m  alio  Hutten  c.  Arthur, 
I  Hein    &  M.  610. 

*  Jnrrolil  r.  Huulston,  Scott  l>.  Rtan- 
fard,  fufrn. 

*  8  Juf.  186.  "  I  am  stmck,"  he 
«tU<l.  "wiih  tlic  ftlwcnce  of  nny  prece- 
dent for  ibe  xnv  of  tho«p  wonts  iti  nny 
injunction  upon  a  (.-aiie  merely  litemry  ; 
tad  OS  I  am  of  opinion,  if  I  riijhtly 
ttnilfmund  it,  that  what  i8npprvh«nc!eii 
hy  the  counsel  for  the  plaintiff  this 
court  wuuld  rentrain,  I  think  it  more 
pradfDl  anil  safe  to  iiHrn>w  ttto  prenciil 

luoctioa.  rather  than  to  leave  in  it  k 
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the  Bale  of  the  defendant's  publication  maj  be  m&tcriolW  Ims 
than  tliose  which  the  plaintiff  would  bnve  made,  had  there  been 
no  niilawrul  interference  with  the  i^ale  of  his  work.'  On  the 
other  hand,  the  court  by  this  remedy  may  give  to  the  plaintiff 
a  Buni  greater  ttian  tlie  amnunt  of  damages  he  haH  Rtistained ; 
for  the  (talc  of  his  work  may  not  have  been  materially  dimiti- 
iflhed  by  even  an  extensive  circulation  of  the  publieatioa  cqoh^ 
plained  of.^ 

Right  to  Account  Dependent  on  Right  to  Injunotioa — The 
right  to  ati  uccouiit  of  profits  is  de[>endent  on  the  right  lu  an 
injunction.  ^^This  court,"  said  Sir  John  Leach,  M.  R.,  "bu 
no  jurisdiction  to  give  to  a  plaintiff  a  remedy  for  an  ftllen 
piracy,  uulcss  he  can  make  out  that  he  is  entitled  to  the  Oju 
table  interposition  of  this  conrt  by  injunction ;  and,  in  mt 
caAo,  the  court  will  also  give  him  an  account,  that  hie  remedf 
here  may  lie  couplcto.  If  this  court  do  not  interfere  lifii- 
junction,  then  his  remedy,  as  in  the  case  of  any  otiier  iuji 
his  property,  must  be  at  law-"* 


1  "Though  k^fping  an  Account  of 

the  proflta  m*jr  prevent  t!ie  defendaut 
from  ilerivinit  any  prufit,  as  lie  may 
ultttiiBtoly  Ik-  iiIiIikoiI  to  ncuount  to  tlie 
plninlilT  for  nil  his  itains.  yet,  if  tlie 
work  wliicli  tlie  ilL-teniUni  )■  publuhing 
In  ih«  mean  time,  really  affects  the  idle 
of  tlv^  work  wliicti  the  ptainlilT  MH<k9 
to  pmlriM,  llie  cnnflequeiiec  ia,  tlial  tlio 
reinitring  llic  prgliiit  wl'  tlie  I'oruier 
work  lo  tli«  cumplitiniiig  i>arty  may 
Doi  be  n  laiiiftiction  to  him  for  what 
l)«  might  hare  been  enabk-d  to  htTA 
made  of  his  own  wnrk,  if  it  hart  been 
the  only  iini-  publislivd  ;  fur  Itv  would 
ar^u«  that  the  protll*  of  the  defendant 
a«  compared  with  the  proflta  whicli  he, 
the  plaintitT.  ha«  1>««n  improperly  pr»- 
▼enleil  I'n>m  mnking.  coald  only  be  in 
the  prnpoTlion  of  eight  shillingt,  the 
pri;:c  of  a  copy  of  tlic  oho  book,  to  one 
(titinea,  the  prioc  of  a  copy  of  the 
other."  Lorl  Kldon,  Mawman  v.  Tegg, 
2  Rum.  400. 

9  "It  tstme  that  tliecntirtdops  not, 
by  nn  Hi^counl,  a(N:timti>ly  mentiire  the 
dntnage  ■uataine'l  by  lite  proprietor  of 
an  expetuirc  work  from  the  inraiioo 


of  his  copyright  hj  tlie  poblk 
a  cl!ea|«r  book.  It  it  imjiiOMaMr  t» 
know  liow  many  mpici  o(  the  dcawf 
book  are  excluded  from  lale  bj  li^ 
iiiierpinition  of  the  cheaper  one.  Tta 
court,  by  the  aoraunt.  aa  lli«  neamt 
approximation  whieh  it  can  niakc  to 
justice,  takM  from  the  wronfc-dMr  il 
the  profits  he  haa  made  by  hkfiiw^ 
and  tcives  ihem  to  tbe  parly  •ho  1^ 
been  wnm^ed.  In  duitig  thit.UienKn 
may  often  gire  Uic  injured  pMriya)"' 
in  tact,  than  he  is  entitled  to:  fn  *■ 
constat  that  a  aingla  addiiioiul  cop;  tt 
the  more  expenaiTe  book  wonM  Ian 
bt-on  Hold,  if  the  injury  In-  tbe  talioft^i 
cheaper  bunk  bail  not  Ixi-n  ousitnini^ 
The  court  of  equity,  however.  Jw*""" 
give  any  thing  beyond  the  acoo*!-" 
H'igram.  V.  C,  Cntbam  r.  8in«ii,i_ 
Hare.  660. 

'  Baily  r.  Taylor,  1  Rum.  4  Hr 
Quoted  and  approved  in  Smith  t.  i^', 
don  &  Soutb-Weatem  Railway  C<x.  > 
Kay.  416.      See  S    Sior^'*  &1  ■'* 
S  a.'ia ;  al»o  Monk  v.   Ilaqwr,  I  £J*' 
Ch.  (N.  y.)  lOtt. 
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Account   may   be   Ordered   before   luj  unction    Oranted.  — -  But 

ivliere  the  court  has  t>cen  in  donbt  as  to  the  plaiiitiffR  right, 
and  ha»  rofiised  to  grant  an  injuiiutiun  until  the  CMtablisliment 
or  that  right,  tlie  dofemlunt  has  hecii  ordered  to  keep  i\n  account 
in  the  mean  time.^  Uii  the  same  principle,  where  a  tein|>orary 
injunction  is  refuiicd  in  consequence  of  doubt,  an  account  may 
be  ordered  to  be  Iccpt  until  the  final  hearing,  when  it  will  be 
lecided  whether  or  not  the  profits  ahall  lie  paid  tlte  plaintiff. 

Account  Ordered  when  not  Aaked  for.  —  Where  an  account 
is  not  specifically  a»kcd  for,  it  may  be  ordered  uudcr  the  prayer 

ilbr  general  relief." 

Paet  Sales.  —  Profits  of  pa.st  sales  may  be  ascertained  from 
Affidavits  made  by  or  on  behalf  of  the  defendant  ;'*  or  a  refer- 
ence to  the  master  may  be  ordered  for  that  pur|>o«e.* 

\  it  has  beeu  held  by  the  Circuit  Court  of  the  Uuitcd  Stales, 
that  the  owner  of  tlie  copyright  is  entitleil  to  the  profits  arising 
from  tlie  aalea  on  comuiit»sion  of  piratical  copies.* 


>  Wilkin»  V.  Aikin.  17  Vc«.  42S; 
ttiwrnan  t-.  '1>^.'J  Kuh.  386;  SiKrt- 
tiiwomle  r.  (Inrke.  2  PMIUpa,  Ifi4: 
M'NeiU  V.  Williiuoa,  1 1  Jur.  344  ;  Jollie 
c.  JftquM,  1  RlKiuhf.  oia. 

*  8leveira  r.  tilivMing.  17  How.  447, 
466,  anil  aue*  there  cited. 

*  Mkc  r.  NicholM.  ao  L.  T.  K.  e. 
909 ;  Kelt/  ».  lladgo. '.»»  L.  T.  M.  s.  SS7. 

*  FolMm  ".  Mursh,  2  Slor?,  100; 
Sle*«tw  V.  QlwMinu.  in/n*- 

*  Rtevern  p.  (iUdilinic.  2  Curti*.  (108. 
**!  mm  not  «wiirr."  mI'I  Mr  Jii«ik-c 
Certii,  "OtAt  tiha  ({uealinti  li«i  ever 
beeo  maile  in  a  copyright  or  patfnl 
Que."  After  ttitrting  to  fimm  uf 
partnvrthip  in  whiiih  a  court  of  wjultjr 

i^ad  Dnitnvd  pruflts  ariiin-i  frrnn  kalt^ 
«a  cominiuiaii  t4i  be  lU'eitunieil  l<ir.  lie 
^■•ndnutfil :  "  Tliv  juriiullclton  in  ciim:b 
of  tstpynght  rcaU  upon  a  liiiiilar  priii- 
«i|ite.  If  the  prtjprletor  will  wiive  hi* 
•otioa  for  damaftva,  In-  ■unj'  Iwrt  mn 
acfount  of  iiftiflu,  ui>iit  the  KruaiiLl 
llial  Ihp  ik'fk'inUtit  lixa,  by  ileAliii^  wilh 
hie  property,  niarle  initu  which  equitn- 
U/  Mong  to  the  coniplalniint.  And  1 
petB»)re  DO  toaod  reason  for  mlrict- 
tatg  those  gaiM  to  the  diRereoce  be- 
tween tJie  ooai  and  the  uUe  priuc  uf  tlt« 


map  or  hook,  or  UmilinB  the  rif  ht  to 
■n  acooont  to  titoee  pereoni  who  hare 
uld  Ibo  work  eolely  uo  ibeir  own 
acooutiL  He  wIm  kelli  on  oomiuiMion 
does  ill  tnjili  m'II  un  hi»  owu  ■i.T'uunt, 
»v  tnr  it>  he  i»  entitled  to  i  pcr(.-entege 
on  tho  Htnount  of  tlic  ■«!«■.  Wtmt  he 
•o  reoeivea  it  the  grot*  profit  coming 
to  him  from  the  proL-ttsU  uf  Ittc  anlf«. 
And  what  lie  bu  receivrt  diintnialic* 
llir  IK'I  pniflt  of  tlk0  one  who  t^itplnys 
him  to  wit.  Wli«n  |Ik-  tattvr  l>  called 
on  Co  account.  Iw  ha»  an  nlluwiincv  lor 
the  comtniMions  lie  hu  pxid  ;  liecaoae 
ltio<H>  lumi,  Utouirh  pitrl  of  the  gntt 
pr<)Bl«  of  the  laletf.  lie  ha«  not  received. 
Thm  |Hirt  of  the  pn>lit>  of  the  aalea 
liviti|{  in  the  hanila  of  lUr  i-oniniiMiiin 
nu'n-hant.  lite  v(HMi|n>Dr  U  mil  ac^*ount- 
utile  (or  thetn.  Hut  why  thould  not 
the  cQinmiuinn  nirreJinnt,  whu  haa 
them,  accnuiil  fur  tlieni  f  lie  wae 
lMl4e  to  an  ai-iiiin  fur  damage*  for 
(^llini;.  Tltat  n|thl  ia  wnired.  I  think 
lie  «li»Hhl  pay  over  !■>  |1>e  pmpnetur. 
in  lieu  'if  tl>e  damatice*,  the  ^ti  be  lie* 
mmle  from  the  Mice.  It  doeeoot  Men 
to  me  tliat  llii:  term  *  profit*  '  necee- 
•arily,  or  when  cotmirurd  In  reference 
to  the  ■uhject-maller,  properly  Ita*  to 
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Discovery. 

The  conit  may  require  the  derondmit  to  disclose  the  numlier 
of  piratical  copies  vhicli  he  has  printed,  imported,  or  sold,  tk 
iiumlter  on  tiaiid,  tlie  proceeds  of  sales,  &c.  But  the  defend- 
ant cannot  Imj  compelled  to  ninkc  siicli  discovery  when  it  trill 
Buhjcct  liiiii  to  forfeitures  and  penalties,  uiilese  tliese  are  waited 
hy  the  plaintiff.' 

In  a  recent  Knglish  case,  it  was  held  that  the  plaintiff 
entitled  to  a  discovery  of  the  Bources  from  which  the  defen*' 
ant's  hunk  ha8l>een  conipilcd.'    In  the  United  States,  courtsoT 
equity  have  no  junsdictiuu  of  the  penalties  and  forfeilurcA  im 
po.sed  l»y  the  copyright  law3.    They  luuat  be  recovered  in  » 
court  of  law.' 

By  the  21  <t  22  Vict.  c.  27,  a.  2,  passed  in  18G8,  English  cou 
of  cliancery  wero  empowered  to  assess  and  award  damagn, 
either  in  lieu  of,  or  in  addition  to,  an  injunction;^  and  tliev 
have  this  jurisdictiuu  under  the  new  judicial  system.  Before 
the  statute  of  1858,  the  court  had,  in  one  case,  refused  to  give 
the  plaintiff  more  than  the  uet  profits  of  the  defendant's  pub- 
lication.^    But  in  Mawman  v.  Tcj^g,  Lord  Eldon  could  nol  tee 


J 


reatricifii]  a  iiicniitnf;  a*  to  oxclude 
CO  rum  its  ion  a  r«<.-(>iTed  trum  ilie  procceiU 
of  sal^i  of  the  |>roperty  of  the  com- 
pUiinAni " 

1  Atwill  i:  Ferreit.  3  Btatchf.  89, 
44  ;  Fnriiier  r.  Onlv^rl  l.illingrapliing, 
EngTHviny,  &  Map-Piiltlistiir)^  Co-,  fi 
Am.  I..  T.  K.  105. 17U :  2  St«rj'«  Eq.  Jur. 
SS  1319,  MUi,  1609.  "It  in  an  incon- 
troviTtil'Ie  [irinfiiilo  of  equity  luw,  tliat 
■  ilvfi?n<intil  vnniiKt  he  L-ninpeile^l  to 
make  liiscloBures  in  iiniwvr  to  n  bill 
wiiicli  «eekj  to  enforce  ponalliM  and 
forftfitiiros  K^aintt  liini  hy  m«iini  of 
suc-U  i]is[!i>vi>rieM.  Iii  tli{«  ca«e.  Ilie  bill 
cUini»  a  forfeiture  iindcr  »ectioD  7 
nf  tlie  act  of  Feb.  8.  18»1,  of  the 
plnli'i  and  pi«coa  of  uiusLc  on  hand. 
Ilnil  tin?  fnrfeituri.'  been  waived  hy  the 
plHinliET.  llie  tlpf<^nilnni)i  might  be  iHtni- 
)>oll«ii  to  disuloM*  the  niinihpr  of  thcrir 
publicAtiona.  the  iiiinnlit;  on  hand,  and 
tlie  amount  rvalized  trum  palei>,  ir  uhl 
of  the  rocorerx  of  damnttea  in  a  auU  nt 
law.     So  probably  on  tanh  dhoavery 


equity  might  compel  the  d«fei»dMU» 
deliver  up  to  the  plainliffi  tlie  tatiniti 
cupicT«.  But  the  bill  la  dearly  faril;'* 
directly  nrquiring  the  dvfendiSU  ^ 
emtvict  Ihcmsi'ltrea  of  ttie  ail  ■h'f'' 
varriea  with  it  the  forfeiture  tued  Av 
BctlK,  J.,  Atwill  r.  Ferretl,  tupm. 

*  Kelly  r.  Wyman.  IT  W.  B.  » 
"If  I  charge  yon,"  said  Jame*,  ^-fi 
"  with  havingr  tAken  informaiioe  fn" 
my  book  and  you  dehfiid  yov  i^ 
formation  from  original  Mnicn,  i 
linve  a  ri);ht  to  know  what  tbtaf  ortp" 
nnl  anurue*  were."  See  aUo  Ttpj'ing  '■ 
Clarke.  2  Hnre.  S64.  m 

*  Sei>  pott,  p.  M8.  fl 

*  Thi«ley  »,  Lacy,   I    Uem.  k  ^ 
747  :  Johtisoii  P.  Wyatt.  3  I>e  tt  J     "^ 
S.  18 :    Pike  e.  NichoUa.  I^w  B^ 
I'h.  260 ;  Cox  v  Land  &  Water  Joan^ 
Co.,  T^w   Rep.  Q  Eq.  ilU;    Smoh 
Chatto.  .11  L,  T.  s.  a.  776. 

i  Delf  <f    DeUmolte,  3 
681 :  B.  c-  8  Jar.  B.  e.  088. 
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why  a  court  of  equity,  though  he  had  never  known  it  to  be 
done,  might  not  ascertain,  and  award  to  the  plaintiff,  the  TuU 
amount  of  damages  wliich  he  had  sustained.^ 

Role  of  Damages.  —  In  Pike  v.  Nicholas,  yice-Chancellor 
James  laid  down  the  following  rule  for  estimating  the  damages 
in  cases  of  piracy :  *'■  The  defendant  is  to  account  for  every 
copy  of  his  book  sold,  as  if  it  had  been  a  copy  of  the  plaintiff's, 
and  to  pay  the  plaintiff  the  profit  which  lie  would  have  received 
from  the  sale  of  so  many  additional  copies."  ^ 

Injunctions  on  other  Grounds  than  Infringbhent  of 
copybight. 

Coarts  of  equity  have  frequently  interfered  to  protect  tlie 
owner's  rights  in  a  literary  work  on  other  grounds  than  that  of 
violation  of  the  copyright,  and  have  granted  injunctions  against 
publications  wbich  were  not  piratical. 

Injtmotloiu  FrotflotinB  Titles.  —  There  can  be  no  copyright  in 
a  mere  title  ;^  but,  on  general  principles  of  equity,  an  injunc- 
tion will  be  granted  restraining  k  person  from  appropriating 
tiio  title  of  a  well-known  publication  for  a  rival  work.  Nor 
will  a  person  be  allowed  to  use  a  title  which  is  a  mere  color- 
able imitation  of  another,  for  the  purpose  of  misleading  the 
public  into  buying  one  publication  in  the  belief  that  it  is  the 
other.^    But,  when  the  exact  title  is  not  copied,  an  injunction 

>  Mawman  r.  Tegg,  2  Rusa.  400.         *  Br.  Hogg  v.  Klrhy,  8  Vea.  215 ; 

"  If  th«  principle  upon  which  the  court  Cunatable  v.  Brewster,  8  Sc.  Sew.  Caa. 

acts."  said  the  Lord  Cliancellor,  "is  214;  Chappell  v.  Sh'eard,  2  Kay  &  J. 

that  aatiafaction  ia  to  be  made  to  the  117;    Chappell  v.  Davidaon,  (in  eq.) 

t>laiDtiff,  I  cannot  aee,  though  I  never  Ibhl.  123;    Chappell  v.  Davidson  (in 

knew  it  done,  why.if  a  party  suuceeds  law)  18  C.  B.  194  ;  Prowett  v.  Morti- 

at  law  in  proving  the  piracy,  the  court  mer,  2  Jur.  n.  e.  414 ;  Ingram  v.  Stiff, 

ahonld  not  give  liim  leave  to  go  on  to  6  Id.  947 ;  Clement  v,  Maddick,  1  Giff. 

ascertain,  if  he  can,  hia  damagea  at  law;  98  ;  Bradbury  v.  Dickens,  27  Benv.  58 ; 

or  if,  after  applying  the  proflts  which  Kelly  v.  Ilutlon,  Law  Rep.  3  Ch.  708; 

are  handed  over  to  him  by  the  defend-  Mauk  v.  Fetter  Iaw  Rep.,  14  F.q.  431  ; 

antt,  he  can  show  that  they  were  not  a  Ward  i:  Bceton,  19  Id.  207  ;  Metzler  v. 

satisfaction  for  the  ii^jury  done  to  him.  Wood,  8  Ch.  1).  G06  ;   Am.  Jollle  c. 

I  cannot  see  why  the  court  might  not  Jaques,  1  Blatchf.  618,  627  ;  Mataell  v. 

in  such  a  caae  direct  an  iasue  to  try  Flanigan,  2  Abb.  Pr.  n.  s.  (N.  Y.)  469 ; 

what  further  damnification  the  plaintiff  0«goud  v.  Allen,  1  Holmes,  185;  Benn 

bad  sustained."  i;.   LeClercq,  18    Int.    Rev.  Roc.  94; 

1  Law  Rep.  6  Ch.  200.  Ilane  v.  DeWitt,  1  Cent.  Law  Jour, 

s  See  ante,  p.  146.  800. 
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will  not  bo  granted,  unless  the  title  and  appearance  or  tbe 
defciidaiit*B  publication  are  designed  to  deceive  i»ersou&  who 
arc  oidiiiaiily  intelligent  and  careful.  Where  Ibere  was  a  veil* 
known  comic  paper  named  Punch,  and  another  called  Jud;, 
and  tbe  defendant  issued  a  publication  with  the  title  Pniichsod 
Judj*,  tlie  ciiurt  held  that  the  ilefendant  would  not  l»e  at  liltertj 
to  nse  Punch  or  Judy  singly  as  a  title,  but  refused  to  re*tmi 
the  1180  uf  a  title  made  up  of  the  two  wonls,  for  the  reasoi 
that  it  was  not  such  as  to  deceive  persons  of  ordinary  lutelli* 
gence.'  Where  tbe  plaintiff  bad  simply  advertised  the  future 
publicaliun  of  a  magazine,  to  he  called  Bulgravia,  Ihe  court 
refused  to  restrain  the  defoudaut  from  using  the  same  title.* 


'  Brarllmrj  v.  Boeton,  18  W.  R.  88. 
'•  Tlie  .It'ttmlunt*."  uiii]  Vic*-Cli«a- 
ctfllor  iMttlint,  "clearly  liare  no  ritilil 
lo  a»e  a  name  wliich  is  calcuUti><I  to 
miateai]  or  dfceive  tW  imlilk'  in  pur- 
tliasinft ;  mid  if  I  ilinuglit.  un  th?  whole, 
tliat  Itteir  jiiiirnal  was  cnlculateO  to 
mislead  penons  of  ordinary  intelii|ivnce 
[fur  Ihevo  are  flie  penotis  I  mast  con- 
itdcr),  I  itiiuuld  lantM  the  injiinrtion. 
Now  Punch  i*  will  knownhuth  innnnic 
and  appearance,  ami  iU  price  is  Ihrre 
p«ncc.  CuuUl  may  one  be  tnitled  into 
buying  tliii  other  pap«r  m*Ie«d,  which 
his  llie  words  runcli  and  Judy  printed 
an  it  ill  ilistlii'L't  k'tlirrs,  wilh  n  different 
rnintiBpii*L-e,  and  iia  priw  a  jieimy  '.  I 
am  (dearly  of  ripinion  that  the  inim  of 
mankind  would  not  hi-  ho  rnixlcd." 
See  alio  S|x]lliiwoode  r.  Clarke.  If 
Phillip*,  164  i  SnowOcn  r.  Nosh,  Hop- 
kins Ch.  |N.  Y.)  Sttii:  Dell  r.  Locke. 
fl  raige  (X.  Y.),  la;  laam-s  t*.  Daly,  7 
J»in«i  &  Sp.  (8B  N.  V.  Suiw-rior  Ct.)  ftll. 

>  Maxwull  ...  HoKB.  '-bh  Ktp.  2Ch. 
807.  "  That  expenditure  u;)on  n  work 
not  (flvrn  to  the  world,"  aaid  Ix>rd 
JutliL-e  Turner,  "v»n  tireate,  as  xKainit 
llin  wtirld,  an  exdmive  rinht  to  carry 
on  a  work  »f  thU  nalurv.  ceenm  to 
me  a  prupo«Jtion  quite  iticapable 
(if  ticin^  maintained.  It  noYer,  *o 
far  us  I  niti  nwnrt.-,  lint  Ikhmi  Ihuiight 
that  niiy  WK-h  equity  exist*.  Tlivti,  if 
the  t'XiH'nditiire  alunc  will  not  confer 
(ucli  a  rigiit,  wiil  th«  adveniiti-menls 
<]u  Ml  I      Such    au    adrertisemeDt   is 


nothing  more  than  an  atmoanaipnt 
of  an  intention  on  the  pan  of  ihe  i>hi»- 
UfTto  publish  in  the  inonlli  of  OcrolKf 
fallowing  a  work  under  a  jfiren  thlfc 
Cnn  that  lie  considereil  an  oi)U*titsUa| 
in  liitn  nn  equitable  title,  or  laj  liQl, 
to  the  name  nnder  which  Uiatitarkii 
to  he  publisheil  ^  If  il  it  to  ix  mbM- 
er«d  as  doing  »o,  the  conaeqwaee  «fl 
be  thai,  without  harin^  made  uy  m* 
puhlicfttinn  at  all,  he  might  coof  t* 
|hi«  conrt  «ayin^  :  '  I  liare  utYcrtM 
tny  ioientioD  to  puldiali  id  )>ciiifcH  i 
^ren  work  under  a  niren  title,  tod 
nobody  else  shall  publi>h  a  work  mlf 
tliac  title  until  I  hava  bad  an  opfoni' 
nity  of  brinKi'ig  my  work  \iti<wi  Ik 
public.'  He  diM'i  nirt  hy  hi*  adTEfti*- 
nienla  cuine  under  my  obli|;itloa  to 
the  public  to  puhlivli  the  work,  ■■>' 
therefore  the  eflect  nt  holdinf  ilw  •''■ 
liiementB  to  [rive  him  a  title,  wonUI* 
that,  without  liavinit  ti'^iii  any  ^"^ 
taking  or  done  any  ibing  in  faintf  of 
Iho  public,  he  would  )«  acqtilriBf  > 
n)ihl  a^aintt  erery  member  of  1^ 
public  to  prereiit  Iheir  dnnj;  I*** 
wh)i*h  he  himacif  is  under  no  uUt^^' 
to  ill),  am)  may  never  do. 

"  .  .  .  Il  hnit  bcenargoed  thai 
is  no  rtiflinclion  between  lhce»»frf 
title  acquired,  ■■  the  ptaiiillB  mm^ 
that  this  title  Is  acquired,  by  ailwli*^ 
nienr,  and  a  title  acquired  by  scli«) 
puliUi-alton,  Miul  that  if  there  Iih4Iw^ 
a  publknlion  of  this  work  by  tl)«fl«<>' 
tiir  under  Ihe  title  of  Belgr»vii,tklit 
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BrMch  of  Trust.  —  III  Abcriiettiy  V.  Hutcliiuson,  wherein  the 
plftintifT  sought  to  prevent  the  publication  in  the  Ijancet  of 
medical  lectures  which  he  had  delivered  to  students  in  St.  Bar- 
tliolomew's  Uoapital  in  Loudon,  Lord  Eldou,  witliout  deter- 
mining the  doubtful  question  of  the  plaintiff's  property  in 
lectures  whicli  had  nut  been  reduced  to  writing,  granted  the 
ii^unction,  on  the  ground  of  breach  of  an  implied  contract  or 
[traat  existing  between  the  lecturer  and  his  bearers.  **  If  there 
U  either  an  implied  contract  on  tlic  part  of  the  student,  or  a 
trust,*'  he  said,  "  and  if  you  can  make  out  that  the  student  has 
published.  1  should  not  hesitate  to  graut  the  injunction.  With 
respect  to  the  stranger,  if  this  court  is  not  to  be  told  (and  ceiv 
tunly  it  has  no  right  to  conii>el  the  parties  to  tell)  whether  the 
power  of  giving  the  oral  lectures  to  the  jiublic  was  derived 
from  a  student  or  not,  I  think  it  very  difficult  to  tell  me  tliat 
that  should  not  he  restrained  which  is  stolen,  if  you  would 
rentraiu  that  which  is  a  breach  of  contract  or  of  trust."  "  Al- 
though  tliere  was  not  sufficient  to  establish  an  implied  contract 
as  between  the  plaintilT  and  the  defendants,  yet  it  must  he 
decided  that«  as  the  lectures  must  have  been  procured  in  an 
undue  manner  from  those  who  were  under  a  contract  not  to 
publish  for  profit^  there  was  sufficient  to  authorize  the  court  to 
say  the  defendants  shall  not  publish."  ^ 


wnuld  haro  bv«n  an  iindoiibted  raw 
Uft  comlog  lo  itiia  court  to  rettnln 
•nocber  person  from  luinft  tbst  tame 
title.  It  M«mi  lo  mr.  lio*>«Yer,  that 
tberv  M  a  great  dUtinction  bctwi>t>n  tbc 
caae  of  »dvertucmcDt  follanetl  by  pub- 
tioUMMi  and  a  case  r««tii)g  uixui  adver- 
liartm^rit  only.  In  tliv  «.«*•>  n(  mlmr- 
tiaemwnt  followed  bv  publiniliun.  Ute 
partT  pablUliinp  luu  Kivcn  ■ometliitig 
Id  th«  world,  and  tltero  U  iomc  contid- 
•nkiiofl  lot  Ilia  world'*  giving  him  a 
rtglil:  but  in  lh«  vaae  ot  mere  nd*er- 
tiiemcot  tm  bu  neltlter  ifiTcn,  nor 
coni«  under  aur  oblifailon  to  ^v«, 
an/  thing  to  the  world  .  bo  tbat  there 
ia  a  tutal  want  of  consideration  for  the 
ri|;ht  which  hv  rlalmn-  If  Ihia  bill 
were  to  t«  mainlaine^l,  1  am  not  •un> 
tluU  ■  mas  might  not  adverttae  hia  in- 
tmtlon   to  carry  on   bmloeaa  after  a 


firm  which  liad  exf«te«l  before,  itid 
which  name  might  be  of  the  grealeat 
▼aloe,  and  then  conie  into  thia  coart  to 
roKtraln  anj  otWr  person  ftotn  miag 
that  name."  Ibid.  II  t,  812.  See  also 
(:orr«9pandent  Newspaper  Ca.  e.  Sann- 
dora,  la  L.  T.  X.  ft.  MO;  Beun  r.  I« 
Cfcrcq.  18  Int.  Rvv.  R«c.  W- 

>  I  Uatl  ft  Tw.  87.  40.  Lord  Kldoo 
"  had  no  doubt  whalerer  that  an  action 
woald  lie  againat  a  pupU  who  puhliihed 
ihfHO  lectiiTv*.  llow  the  gwailaOMa 
who  had  published  tliem  arae  hf 
lh«ni.  ha  tUd  not  know  ;  bm  whttlwr 
an  action  cotild  bo  maintaiowl  agdnal 
tltcm  or  not,  on  the  footing  of  impti<H] 
contract,  an  injunction  undoubtedly 
uiljihi  b«  granted ;  becauw  if  Uiere 
had  been  a  breach  of  contrmct  on  lh« 
part  of  tl)e  pupil  nlm  lieani  lbr«e  Ivc- 
turea,  and  if  the  pupil  i:«itlil  not  publiab 


fttrticukr  daj  under  the  name  of  a    for  prafll,  to  do  so  would  cciuin^  W 
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Tlie   same  doctrine   was  recoj^nized   in    Prince  Albert 
Stmiigc'  where  tlie  coniplnint  was  of  an  unlawful  use  of  uo-j 
published  etcliitigs,  which  had  been  obtained  by  surreptittoiLB 
means,  tu  which  the  defendant,  Strange,  was  not  privr.    The 
court  had  uo  doubt  that  tlie  plaintiff  was  entitled  to  an  ui- 
junction,  on  the  ground  of  a  violation  of  property;  "  Ut,"_ 
said  Lord  Cottenlmra,  '*  this  case  by  no  means  depends  solelj 
upon  tlie  question  of  property,  for  a  breach  of   trutit,  oofl 
fideuce,  or  contract  would  of  itflclf  entitle  the  plaintiff  to  «I|3 
injunction."  *   And  so,  in  Keene  v.  Wheatley.  the  Circuit  Couitj 
of  the  United  States  held  it  to  be  a  good  ground  for  an  injuix^l 
tion.  that  the  defendant  had  represented  the  plaintiff's  ma*-' 
uscript  play,  through  a  breach  of  trust  on  the  part  of  an  actorj 


what  thia  ctiurt  wnuld  call  a  fhiud  In 
a  Uiin)  parly.  If  t)H-oi>  ]t'Clur«-«  Imd 
not  been  taken  from  n  pupil,  at  Icatt 
th^iTcfendititls  liad  ot>tAined  tlic  means 
of  [>ii.bli«)i!i>g  lliern,  and  Iiad  bec-ome 
ac<)ua)nted  witli  t)i«  matter  of  tlic  lec- 
tures in  Budt  a  niaimer  that  this  court 
would  not  alluw  of  a  publication.  It 
by  no  m«ans  followed  because  an  ac- 
tion t:ould  noC  be  maintained  that  an 
iujuDctiun  ou|{ht  mic  tu  be  uraiited." 
See  al»o  Newtrin  u.  fowic,  4  Bing.  245 ; 
Murray  ■•.  Hi-ulh.  I  Bam.  ^  Ad.  SM ; 
Tiiruer  f.  Koblikiion,  H)  Ir.  Cli.  lai, 
610:  Bartk-tt  r.  CritU'udcu,  4  McLean, 
600,  5  Id.  32. 

'  2  Do  O.  t  Sm.  G6'2.  on  ip.  1  Mac 
&.  Q.  -25. 

»  1  Mac.  &  G.  +1.  "  Upon  the  evi- 
dence on  liphalf  of  Ibe  pUintifT."  con- 
tinued the  Irfinl  Clmnt.-ellor,  "  and  in 
Die  abMvncc  of  any  explanation  un  tlie 
part  of  tlic  diufcndnnl,  I  am  bound  la 
awDme  ttiat  the  (wsneBRion  of  the  etch- 
Inpt  by  tliii  di>fendant  or  Judge  Iiai  ita 
foundation  in  a  breach  of  trust,  confl- 
dCDce,  or  contract,  a*  Lord  RlJon  did 
intliecaaeof  Mr.  Abernetliy's  leclunit, 
and  upon  this  ground  uloo  I  think  ilia 
ptaintifT'fl  title  to  the  injunction  souitht 
to  be  disriiarged  fully  calkblisiied. 
The  observnlioiia  »f  Vitv-ChaiiL'ellur 
Wigrain  in  Tipping  o.  Clarke,  2  Flare, 
303,  are  applicable  to  this  part  of  the 
caae.  He  sayi : '  l->ery  clerk  cmploye<I 
In  a  menilianl'i  counting  bouac  is  uu* 


der  an  implied  contract  tliai  be 
not  make  puhlie  that  whieb  lif  Itm^ 
in  the  execution  of  his  duty  ai  tUA 
If  the  defendant  tiaa  obtained  coiaMnf 
books,  it  would  Tery  protMbly  be  bf 
means  nf  some  clerk  or  agent  of  llit 
plaintiff';  and,  if  be  availe<l  liinueir 
•iirre]itiliQU»ly  of  the  inf»ni)St)Mi 
which  lie  could  not  bare  had  except 
from  a  person  irailty  of  a  bresdi  u( 
contract  in  commonicating  it,  1  il<tc^ 
he  could  not  be  permitted  to  mil 
himself  of  that  breach  of  oonimi' 
In  this  opinion  I  fuUy  tuticur,  isi 
think  that  the  ca»e  suppuMil  hj  ^' 
J.  Wigrain  has  actually  artiifl,  ' 
must  from  the  evidence  be  asgiHwdio 
hare  ari»en  in  the  present,  bihI  tint 
tlie  conaequencc  must  be  what  Sir  J. 
Wigrani  tlinupbt  would  foUuw.  1'>nAI 
it  be  contendwl  tliat  the  clerk,  Uwiifc 
not  jiMliDed  in  cunimuniL-atiiift  ctf** 
of  tite  acc-uunts,  might  yet  be  prnaili^ 
to  publish  the  substance  and  tJlKt«l 
lliem  ^  In  that,  aa  in  ibis  cue.  ilo 
matter  or  ihlnp  of  which  ilw  psrtr  ^' 
obtained  knowleditc,  bein|t  tlw  ti<^ 
sive  property  of  the  owner,  be  hu  • 
light  to  tlie  iDterposltlon  of  llm  c^ 
to  prerent  any  nae  beingc  mtde  i'  "> 
tliat  is  to  say,  lie  is  entitled  lolw  f" 
tected  in  the  exuluairo  useaail  MJ*?' 
ment  of  that  whidi  ia  cidnsi>f(r^ 
This  was  the  opinion  of  Liinl  KM*" 
expressed  in  the  case  of  Wyail  i'.  *''■ 
•on  in  18'JO,  mpccUng  an  eafri^  " 


remi;die8  in  dqditt. 


employed  by  the  plaintiff.'     .So  equity  will  restrain  the  pub- 
ftlicatioii  of  uanuKcripU  olitaiiied  »urreptitiou»i1j.' 
'      IfUstf  Representatioiu  u  to  Authotahlp.  —  In  .Scelcy  v.  Fisher, 
the  plnirttilT  wns  the   publisher  of  the  fiflh  editinn  of  Scott's 
Commentary  on  the  Bible,  which  contnined  the  latest  correc- 
tions and  additions  made  Uy  the  autlior  hcCoc-c  hia  death,  and 
not  to  be  found  iiL  &ny  preceding  edition.     The  copyriglit  liad 
Mxpired  in  the  fourth  edition,  wliich  was  republished  by  the 
defendant,  and   announced  •'  as  a  new  and   carefully  revised 
edition  of  the  work,  and  aa  inten4Jed  to  cotitain  the  whole  uu- 
adultorated  labors  of  the  author,  not  as  rc-cditcd  by  a  different 
hand  and  an  inferior  mind,  but  preuii^ely  as  the  learned  com- 

ttucntator  bequeathed   thcni   to  the  world ;   the  edition  being 
printed  from  the  Ia8t  which  tbc  author  published  in  the  vigor 
of  hia  life."     Tlie  Vice- Chancel  lor  (granted  an  injunction  re- 
straining the  defendant  from  publinhing  his  work  with  such 
uotice,  or  from  otherwise  advertising  it  in  such  manner  as  to 
■  Jcad  the  public  to  believe  that  it  contained  the  revised  matter 
which   was  to  he  fuund  only  in  the  pluintiff's  edition.     Lord 
Choucellor  Cuttenhan)  disKolved  the  injunction,  on  the  ground 
th&t  the  defendant's  statcmenta  did  not  amount  to  a  represen- 
tation   that  his  publication  contained  matter  which  was  the 
exclusive  pro|»erty  of  the  plaintiff;  and,  although  tlie  defendant 
had  represented  "  that  any  additional  or  other  matter  which 
was   contained  in  any  edition  subsequent  to  the  fourth  was 
npurious,  and  of  no  value,  that  allegation,  if  untrue,  was  no 
subject  fur  an  injunction,  altliungli  it  might  be  the  subject  of 
«u  action,  as  being  a  libel  on  or  disjiaragemcnt  of  plaintiff's 
edition."* 

In  Byron  v.  Johnston,  an  injunction  was  granted,  restraining 

ihe  publication  of  certain  poems  falsely  represented  to  be 

KiproduelionH  uf  Lord  Byron. ^     In  Hogg  t;.  Rirhy,  Lord  Eldon 


George  the  Tliinl  during  liU  illtipis,  in 
whk-ii,  ttCL-ortliiig  to  *  natt"  with  which 
I  haw  iK-en  r*vnrer1  liy  Mr.  OiHipor, 
he   BNid  :   '  If   nnif   t>f   llic   Intc   kiii|;'« 

Ipti^ticmni)  hnU  kept  a  ilinry  of  whnt 
ta«  lipliril  tiiul  »Rvr.t\ila  court  nuiiU)  nut, 
in  til?  king'*  lifetime,  have  i«rinUiei) 
lijm  to  print  linil  imbltah  it,'  Thr  case 
of  Sir  J-  Stnu)g<>*i  M«iiusLTi|)t«,  is  np- 
plioilile,  upon  Ihii  point  kUo."    Iltiil.  ■I'i. 


'  9  .Am.  Law  Reg.  3S,  101.    Sire  uUo    Juur.  SOa 


Keenc  V.  Kimball.  16  Gm/  (82  Man.). 
551,  &&2;  Keene  i:  Clarke,  &  Rob. 
(N.  Y.jSfl,  fli. 

>  Tipping  r.  Clnrke,  2  liar?.  SSS. 

1  1  i  Sim.  &81.  See  aliw  Arclibold  v. 
Sweel,  6  Car.  *  P.  '2IP,  toii»i<lt're<I,  anic, 

p.  a;:. 

*  -J  Meriv.  20 ;  eee  iil»o  Wridht  v. 
Tallin.  I  C.  B.  8(13,  con»ider«i]  rnitf, 
p.  ]\i7 ;  HiirtD  v.  DcWitc,  1  Ccut.  Law 
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reetrained  the  publication  of  a  i)eriodical  falsely  reppei<ent«d 
to  bo  a  coutiuuatioii  of  ttmt  of  tho  plai'utiff.^ 

Xbcternal  liikeaeM  of  Piiblloatlous. — Au  iujuuctlon   uiaj 
granted  to  restrain  tlie  publication  of  a  book  wlioao  external 
appearance  is  made  to  resemble  tliat  of  a  coprngli(«d  work, 
for  tlie  purpose  of  misleading  the  public  to  believe  that  tJOA^ 
former  is  the  Haine  as  the  latter.^  ^| 

Ubellooo,    Immoral,    and    Blaaphttmou*    PubUoatio&B.  —  In  th( 
absence  of  fraud  or  miai'epi'eseutaliou,  a  court  of  equltr  rill 
not  restrain  the  publication  of  a  literary  composition  un  the      i 
ground  that  it  is  injurious  to  the  reputation^  or  hurtful  tolhs^^ 
feeliu^rs.  uf  the  pentou  seeking  relief;^  nor,  as  a  generiU  rule, 
on  the  ground  that  it  ia  libellous;*  nor  on  the  gromid  tliat  it      i 
is  blasphemous,  immoral,  or  mischievous.^    In    refTtsing  t9^M 
grant  an  injunction  against  the  unauthorized  publicalioa  of       ' 
Southcy'a  poem,  Wat  Tyler,  Lord  Eldon  said :  "  It  is  very  true 
that  in  some  cases  it  may  operate  so  as  to  multiply  copies  ivT 
misebievous  publications,  by  the  refusal  of  the  court  to  xulet- 
fere  by  restraining  them  ;  but  to  this  my  answer  is,  that,  sitting 
here  as  a  judge  upon  a  mere  question  of  pro]>orty,  I  hare  uolb* 
ing  to  do  with  tlie  uature  of  the  property  nor  the  condact  of 
tlie  particft,  except  as  it  relates  to  their  civil  interesta ;  and,  if 


Tliin  ju>1|[tu(nit  ww  nfflriiwd  on  tjipiL 
Ibid.  DIO, 

)  SouUieyi-.  Shftrwood.SMcnv.^ 

*  Him*  t).  Dalo,  2  Csmp.  S7  ml  L 

Souillo;  V.  SiiOriruiM),  ra/Tu;  St«k;  '■ 

Fialter,  II  Sim.  6S1 ;  Clark  ir.Fi««BH, 

1)  Buav.  \Vi:  Rntmlruth  «.  Utia.i 

Paigo.  (N.  Y.)  21      In  Gw  r  Priu-ftlM- 

2  Swanat.  41S.  Lore!  KJdon  mi :  "  !*• 

publicaiioo  of  the  Ub«l  it  a  vKrodUd 

I  tiare  do  jurltdicUoD  to  pnt«iil  Ai 

oomtniision  uf   Crimea;    eicepllni  <^ 

MMMMBaaa  to  be  a  Golonitile    courite  such   caws   a«  bdoitf  M  1^ 

■  ^  ttei  «f  t)>*  t^aintiir."    In    proleirtkiu  of  luGmla." 

»  WoloMl  IP.  Walker,  T  V*  1: 
SouLhvy  V.  Shvrwimd.  '2  Uni*.  i^'- 
Murrajr  r.  Bt-nbnw.  6  P«rr*J  A'*"' 
668;  Lawretice  r.  8tnilli,  Jaf  <*'• 
ManirK'lti  v.  .Ma^nire,  1  lK-a<lv  il*- 
Shook  It.  Daly, 49  How.  Pr  (S  V.lSfiS. 
See  Lord  Cauipbell'i  eriticun  " 
I.*»rd  EUlon'a  i-rturse,  in  Wuko«  •■ 
Walker,  auU,  p.  183,  iigte  1. 


*  l^inhTinii  *.  Clarice,  2  ['liillips. 
IM:  rfctfiil  r  TiTilnnn.  "  V'ny  H  ' 
IS:  Mack  a.  IViier,  La«  Rep.  14  Eq. 
Ol;  MlUlli  r.  Wood.  S  Ch.  D.  60fi ; 
TMdM  i^  Hmm.  1  N.  T.  Weekly  Dig. 
«K.  «TW  AcfMdaDU,"  Mill  L-inl 
IiiiHT-  IL  R^  i»  Hack  r.  Pettcr, 
'•mmiht  wimimeA  from  ilie  pablica- 
ghA«(  drii  vvrfc.  aaJ  iWy  ar*  not  en- 
M>4  va  paMitli  a  work  with  such  a 
liftLartaiWlialtarBi  a*  to  binding  nr 


i 


W_TV-  a.  Wood,  Ualii>«,  V.  C,  en 
i^mi  *  Iba  Mtadant  from  pabHsliitiK, 
m&i^  or  rftiag  kit  aahi  Uie  d4;fciid- 
miS  wmk  to  gr  wMi  lu  iwaMOt  form, 
^^».aMa,aiidco('cr;(k'anj  other  form, 
tf|h-MC»>  ^  coTcr,  cakiulated  to  de- 
Mh* IliMai  tate  tha  belief  tlial  it  ia 
te  vMatfk  work."    8  Cb.  D.  000. 


BEUEDIES  IN   EQUITY.  fi4l 

the  publication  be  miBchievous,  either  on  the  part  of  the  author 
or  of  the  bookseller,  it  ia  not  my  business  to  interfere  with 
it."  > 

Bpeoifio  Parfonnanoa  of  Agreamentii.  —  An  examination  of  the 
principles  which  govern  courts  of  equity  in  cases  relating  to 
the  specific  performance  of  contracts,  properly  belongs  to  a 
treatise  on  equity  jurisprudence.  No  further  consideration  of 
the  subject  will  be  here  attempted  than  a  reference  to  some 
adjudicated  cases  relating  to  literary  contracts. 
'  The  publication  of  a  work  which  is  not  piratical  may  be  re- 
strained on  the  ground  of  a  violation  of  a  covenant.  Where 
an  author  has  sold  his  copyright  to  a  publisher,  and  has  agreed 
not  to  prepare  another  work  on  the  same  subject,  or  not  to  do 
anj  thing  prejudicial  to  the  sale  of  the  book  which  he  has 
parted  with,  a  court  of  equity  will  enjoin  him  or  any  other 
person  from  publishing  a  book  in  violation  of  the  covenant.^ 
And  in  Golburn  v.  Simms  the  law  was  laid  down  to  the  e£fect 
that  a  third  person  without  notice  may  be  restrained  from  pub- 
lishing in  violation  of  a  covenant  made  by  the  author.  *'  There 
is  no  question,'*  said  Vice-chancellor  Wigram  in  that  case, 
"  but  that  a  court  of  equity  will  protect  a  publisher  from  a 
Tiolation  of  his  contract,  and  will  interpose  to  restrain  a  party 
from  committing  any  act  amounting  to  such  violation,  even  if 
that  party  had  no  previous  notice."  * 

Where  an  author  had  sold  to  a  publisher  the  copyright  of  a 
treatise  on  criminal  law,  and  had  agreed  not  to  write  or  edit 
any  other  work  on  that  subject,  and  was  afterward  advertised 
as  about  to  edit  Burn's  Justice,  a  motion  was  made  to  restrain 
him  from  editing  the  articles  relating  to  criminal  law  in  that 
work.  Lord  Chancellor  Brougham,  in  refusing  to  grant  an 
injunction,  said  that  "  the  defendant  was  at  liberty  to  write  in 
his  closet  what  he  pleased ;  and  that  the  court  would  not  in- 
terfere until  there  was  a  violation  of  the  alleged  undertaking 
by  actual  printing  and  publication."*    But  in  Ward  v.  Beeton 

1  Soathejr.  Sherwood,  2  Meriv.  489.  "  2  Hare,  543,  558.     See  alao  Bar- 

>  Morm  V.  Colman,  18  Ves.  4S7  ;  field  v.  Nicholson,  supra. 

BarBeld  v.  Nicholson,  2  Sim.  &  St.  1 ;  *  Brooke  v.  Chitty,  2  Coop.  {temp. 

Brooke   o.   Chitty,  in/ra;    Colburn  t>.  Cottenham)   216.      See    also    StiiZ  p. 

Simms.  2  Hare,  543;  Ward  v.  Beeton,  Cassell,  2  Jur.  k.  b.  848. 

Lav  Rep.  19  Eq.  207 ;  Wame  v.  Bout- 
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the  defendant  was  restrained  from  advertising  the  intended 
issue  or  a  rival  publication,  in  violation  of  his  agreement  with 
the  plaintiff.' 

There  was  formerly  some  doiibt  whether  a  conrt  of  eqnitr 
would  interfei-e  to  pi-ovciit  the  violation  of  a  negative  covenant 
in  a  contract,  if  it  could  not  compel  a  specific  performance  of 
the  agreement  affirmatively.*    But  injunctions  are  now  ipiioted 
to  prevent  a  person  from  doing  what  he  has  agreed  not  to  in, 
although  the  court  may  have  no  jiower  to  compel  him  lo  do 
what  he  has  agi'ccd  to  do.     Thus,  aa  actor  will  be  restrained 
from  performing  at  a  theatre  in  violation  of  a  covenant  whicJi 
lie  has  made.'     And  the  aame  principle  has  l>een  reco^nizii] 
in  the  case  of  agreements  between  authors  and  publicilteff.' 
Where  the  plaintiffs  had  bought  Beeton's  Christmas  Annual, 
with  tlie  exclusive  right  of  using  the  defendant's  name,  ainl 
tlie  latter  had  agreed  to  devote  himself  tu  the  business  uf  the 
plaintiffs,  and  not  to  engage  in  any  other  enterprise,  he  wu 
enjoined  from  issuing  or  advertising  an   intended   rival  pub- 
lication.'' 

In  Clarke  v.  Price,  where  it  appeared  that  the  dcfeiiduit 
Price,  while  uuder  an  agreement  to  prepare  reports  of  ca«»  for 
the  plaiutitTs,  supplied  like  reports  to  other  publishers.  L<ml 
Eldun  held  that  he  could  neither  compel  Price  si>ecificnlljr  la 
perform  his  agreement  with  the  plaintiffs,  nor  enjoin  him  or 
the  CO  defendant  jiublishers  from  publishing  the  reports  com- 
plained of.'^    But  this  decision  was  doubtless  based  on  Ibt: 


I 


1  Ijiw  Rep.  19  Eq.  207. 

<  Kcmble  v.  Ki>«ii,  6  Sim.  S38 ;  Kim- 
berle;  r.  .U-nnin^,  ItiJ.  S40;  Clarke 
V.  Prifi',  a  Wili.  C.  C.  Ii'i7  ;  Baldwin  v. 
Society  for  l>ifru*ioii  of  Useful  Know]. 
tdgn.  9  Sim.  iJ'J3;  Lumlejr  v.  WngDpr, 
in/ra. 

'  Lamley  c.  Wajtoer,  6  De  G.  M.  A. 
O.  604 :  MonUgUQ  c.  Flocktoii,  Law 
Rop.  16    Kq.  IBV;    I>b17  v.  Sruitli,  6 


Compel  Mr.  Price  lo  writ*  reptrt  *" 
tlie  pUiniiffs.  I  cannot,  u  EnlbetfM 
cute  [MiirriR  v.  Colman,  IS  Vm.  4li). 
Mj  tliJtt  I  will  induct'  liim  In  vhie  I" 
llio  plainliff*.  by  pn-vcutlng  liinfr"*" 
writiti(t  for  any  other  perwn.  Ut  *•* 
ii  not  tli«  nature  of  U»  ■(Ttw***'*- 
The  only  mviina  of  enforcing  ilw  ts*' 
vutton  of  lhi»  a{[r«emeiit  woulJ  I*  ** 
mnke  in  order  coni[<ellitig  Mr.  J"!!!*  '*" 


Janet  &  Sp.  (SB  N,  Y.  Superior  Ct.),    write  re|)oru  for  the  plaintiff) :  "^'*^f 

1  hare  not  the  meaiu  of  iIoJRg      * 
tUcrt   be    any  romedjr  in  ihiJ  »**; 


IfiS. 

*  Ward  K.  Boetan,  Lnw  R«p.  11)  Eq. 
207 ;  Warno  r.  R.mUednre.  18  Id.  497. 

'  Want  <■.  lieelon,  supra. 

■  2  Will.  C.  C.  1&7.  "  1  liave  no 
Jarisdiction,"  said    Lord    KIdoo,    "  to 


It 
Mr. 


B  at  law.  If  I  cannot  "C"!'** 
___  IVk-e  lo  rt'tniun  in  the  Tourt  •*^ 
Exchequer  for  the  purpose  of  taii  f^^ 
DOtei,  I  can  do  oothlDK.    I  cannot 
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ground  that  Price  had  not  covenanted  to  prepare  reports  ex- 
cluaively  for  the  plnintiffs.*  In  ^fontagiie  v.  Flockton,  the 
defendant  wa:^  enjuined  from  acting  in  another  tlieatre  than 
that  of  the  plaintiff,  in  violation  of  an  implied  covenant  iu 
his  agreement  with  the  plaintiff.^  There  appears  to  ho  no 
reason  why  literary  cuntractH  should  not  be  governed  by  (Jie 
'  same  principle,  or  why  a  court  of  equity  should  not  interfere 
to  prevent  the  violation  of  a  negative  covenant  which  is  not 
express,  but  is  clearly  implied  and  understood  by  the  parties.* 


dirtclly,  imfl  for  the  purpoie  of  com- 
pelling him  to  {«rtorm  the  H^treinent, 
compel  him  (o  iIq  •omctlung  which  U 
mvTv\y  incidctitnl  to  the  at^eenicnt. 
It  in  Rito  qaiio  clear  tliat  there  li  no 
niattuilitj  in  thii  conlract."     Ihit).  164. 

It  was  nnt  Rpecifled  how  Innn  the 
•invenioDt  iihiMikl  taat,  but  the  plnLittJITs 
merv  lo  lie  "  nt  Ub«rt>'  to  relinqtitBii  the 
tin iIetIa king  iliouM  thcjr  think  it  ad- 
riiable." 

*  Referring  to  thit  decUion  ot  Lord 
Eldon,  Lord  St.  Loonarcis  said:  "The 
wjinle  of  his  jiKlgmrnt  ihowt  tliAt  he 
|)rr»cee<lcl  (nml  «oit  haxbcen  crmflirlered 
in  later  caKi)  on  the  groond  thai  there 
was  no  ne^'atire  covenant  on  the  part 
of  t)ie  defendant  that  ho  would  not 


compose  report*  for  any  other  perwn." 
Lumlex  c.  Wagner,  1  De  G.  M.  &  Q. 

I  Law  Rep.  \Q  Eq.  199.  See  alao 
Webfltcr  v.  Dillon.  8  Jur.  k.  s.  432 ; 
Fechter  i*.  Montgomery,  it3  Ueav.  '/2. 

'  See  alao,  concerning  the  Hpeciflo 
pcrfunnance  of  contmcta  relating  to 
cd^iiy  righted  work»,  Piilte  «•.  Derby,  6 
McLenn,  828. 8M;  Crookii  t:  Petter,  8 
L.  T.  H.  ft.  22&;  Strahftn  i'.  Graham, 
17  Id.  4b7;  Wame  v.  HouifedRe,  f^iw 
Itep.  13  Eq.  40'cf;  opininn  »f  Mct.,ctin, 
J.,  cnte.  p  aoi.  noti?  1;  altu.  Sweet 
V.  Cater.  Stevens  t'.  Benningand  Iteade 
i:  Bentley  coniidered,  aiii-.,  pp.  343, 
34G,  SOI. 
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CHAPTER  Xn. 
JURISDICTION  OF   THE  UNITED  STATES  COURTS. 

Prior  to  1870,  the  seyeral  copyright  Btatates  of  the  United 
States  provided  simply  that  actious  for  piracy  should  be  broa^t 
in  any  court  having  competent  jurisdiction.  They  were  wlent 
as  to  suits  in  equity,  except  that  section  9  of  the  act  of  1831 
authorized  courts  of  tlie  United  States  having  ooga\t&ne6  ni 
copyright  cases  to  grant  injunctions  restraining  the  unlawful 
publication  of  manuscripts.^  The  act  of  1856  provided  that 
an  action  for  damages  against  any  person  representing  i 
copyrighted  dramatic  composition  without  authority  should  be 
brought  "  in  any  court  of  the  United  States."  '  Until  1870, 
the  circuit  courts  of  the  United  States  had  cognizance  of  copy- 
right cases,  irrespective  of  tlie  citizenship  of  the  parties  or  the 
amount  in  dispute,  by  authority  of  the  act  of  1819,  which  gare 
to  these  tribunals  original  jurisdiction,  as  well  in  equity  as  at 
law,  of  all  actions  and  suits  arising  under  the  copyright  lavs, 
and  empowered  them  to  grant  injunctions  to  prevent  the  vioUr 
tion  of  copyright.*  The  act  of  1861  provided  for  an  appeal  in 
copyright  cases  to  the  Supreme  Court  of  the  United  States 
without  restriction  as  to  the  amount  in  controversy.* 

The  entire  subject  of  jurisdiction  is  now  governed  by  the 
Revised  Statutes.  Section  629  *  gives  to  the  Circuit  Coarts  of 
the  United  States  original  jurisdiction  of  all  suita  at  law  or  in 
equity  arising  under  the  copyriglit  law,  without  regard  to  tbe 
citizenship  of  the  parties  or  the  amount  in  dispute.  Section 
4970  provides  that  "  the  circuit  courts,  and  district  courta 
having  the  jurisdiction  of  circuit  courts,  shall  have  power,  Qpof 

»  4  U.  S.  St.  at  L.  488.  district  courts  haTing  the  jari»dicti« 

-  11  Id.  188.  of  circuit  courU  by  aectioo  106  of  tbe 

*  8  Id.  481.     Similar   jurisdiction  act  of  July  8. 1870;  16  Id.  216. 
wu  giren  to    tlie  circuit  courU  aod         *  12  Id.  180.  *  d  9- 
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bill  in  equity,  filed  by  any  party  aggrieved,  to  grant  injunctions 
to  prevent  the  violatiuiift  tif  any  right  secured  liy  tlie  laws 
rca[iecting  copyrights,  according  to  tlic  course  and  principles 
of  conrts  of  equity,  on  such  tcrma  as  the  court  may  deem 
Ipeattonable.'* 

■  Three  distinct  rights  arc  secured  and  protected  by  the  copy- 
riglit  law.  1.  Copyright,  or  tlio  exclusive  right  of  publishing 
and  selling  a  printed  work.'  2.  Playright,  or  the  sole  liberty 
of  representing  a  published  dranmlic  ctonipositinn.'  3.  A  right 
of  action  against  any  |>ersou  who  [lublislics  a  mauuseript  witliout 
autliority.'  For  the  violation  of  copyright  or  playright,  or  for 
the  unlawful  publication  of  a  manuscript,  an  action  at  law  for 

-jlsniages,  or  for  the  penalties  or  forfeitures  in  the  eases  wherein 

Uiey  are  prescribed,  or  a  suit  for  an  injnm-tion  or  other  equitable 
relief^may  1h)  brought  in  the  Ciixuit  Court  of  the  United  States, 
or  a  district  court  having  the  jurisdiction  of  a  circuit  courts 
although  the  fiarties  arc  citizens  of  the  eame  State,  and  although 
the  amount  in  controversy  is  less  than  $*}00.  And  an  apimal 
may  be  made  to  the  Supreme  Court  of  the  United  States  with- 
out regard  to  the  sum  in  dispute.*     Any  action  or  suit  for  llio 

■violation  of  a  right  secured  by  the  «tfltute  can  he  brought  only 
iu  a  federal  court.  All  cai^s  founded  on  any  conunon-Iaw 
right  must  be  sued  in  a  State  court;  unless  the  mutter  in  dis- 

Knte,  exclusive  of  costs,  exceeds  ^00,  and  an  alien  is  a  party^ 
Or  the  suit  ia  Iwtweeu  a  citizim  of  Ihe  State  where  it  is  hi'ouglit 
and  a  citizen  of  another  State,  in  which  case  the  circuit  courts 
have  jurisdiction.^ 

■  1  U.  8.  R«T.  St.  M.  i9&2,  4964, 4965. 
t  sa.  4&62,  4966. 

*  •  4I«7. 

*  V,  a  Rer,  St.  ■.  999.  ol.  1. 
»  V.  a.  Uar.  Sc,  I.  eao,  vl.  l :  Jollie 

».  Jaqoes.  I  Blatclif.  SIS,  627:  Pulle  c. 

iSerby.  6  McLcnn.  82S.  Zm-,  Mtllc  t: 

ball,  16  How.  ltJ5.  171  ;  Keetie  d- 
Vriie«tl«y.  U  Am.  I>n.w  Keg.  S8  ;  Bouci- 

dtuU  e.  Uan,  13  Blaiclif.  47  :  Tilcott 
to.  Motiiv,  1  N.  V.  Weekly  IMg.  486; 
iMiiea  r.  Daly.  7  Jone-t  &  Sp.  (3»  N.  Y. 
Superior  Cl.)  &1I. 

Section  9  uf  Uw  act  of  1831   ex- 
pressly  cfopowercd  Itio  courts  of  ll)C 
«d  SutM  to  fnmt  injunctions  ro- 


■trajning  tho  unauthorized  publication 
of  inanuicripta.  See  Fnlsom  l-.  Manli, 
2  Siury,  113;  Danltct  f,  CrUtcruI«n,4 
Mcl^iiii,  3(H),  6  Id.  S3;  Woolsej  p. 
Jiuld.  4  Dtivr  (N.  Y.1.379.  SS3;  Kmdo 
V.  Wheatley,  9  Am.  Uw  Rck-  SS,  43 ; 
llnnRicaall  v.  Vox.  A  Blalchf.  1)7 ;  Par- 
Ion  V.  rrmiK,  S  Clilf  6JI7.  Ttte  act  of 
ISufS  prariiK-il  that  uctiuns  fur  tlie  vio- 
liition  of  plnyrigtit  slioriilil  hv  liruu^ht 
in  any  court  of  the  United  Stnici. 
Tlie  correspond  in  t{  sections  4Uiitt  Hiid 
4967  of  t!i<;  Iterisod  £iltatut«s  are  t4l«Dt 
as  to  llie  j uriidiction  c)(  actloni  and 
Ruitn  brought  for  tJie  invnaion  of  play- 
licatioo    of  rnaiiu- 


igbl 


publii 
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"  Where  a  case  arises  nndcr  that  act,"  said  tlie  Supreme 
Court  of  the  United  Stales,  "  we  have  jurisdiction,  though  twtb 
the  parties,  as  in  this  case,  are  citizeua  of  the  same  State.  Boi 
if  the  act  do  not  give  the  reioedr  sought,  we  can  only  tslie 
jurisdiction  on  tlie  ground  that  the  controversy  is  between 
citizens  of  different  States."  '  Where  complaint  was  made  in 
tlic  United  States  Court  of  the  fraudulent  use  of  the  title  of  i 
musical  composition,  and  both  parties  were  citizens  of  the  saioo 
State,  the  court  said  :  "  The  question,  therefore,  whether  the 
court  will  interfere  to  prevent  the  use  of  the  title  in  frandof 
the  plaintiff  upon  principles  relating  to  the  good  will  of  traJn 
is  not  Iteforc  us,  as  it  cannot  be  entertained  in  this  suit-"'  So 
when  it  is  sought  to  enforce  not  the  copyright  itself,  bat  i 
contract  relating  to  the  copyright,  a  federal  court  has  no  juri^ 
diction  by  virtue  of  the  ctijiyriplit  statute,  but  only  on  tli« 
general  ground  of  the  citizenship  of  the  parties.' 

Manuscripts  are  protected  by  the  common  law  as  wcU»l>j 
the  statute.  Hence,  for  the  unlawful  publication  of  a  maniiKript. 
the  owner  m»y  claim  his  common-law  remedies  in  a  State  court; 
or,  if  a  citizen  or  resident  of  the  United  States,  he  may  f^ 
redress  under  the  statute  in  a  federal  court.  The  representitioii 
of  a  manuscript  drama,  is  not  a  publication  prohibited  by  scctioo 


■orifirB.  Dul,  as  t«  ahown  in  tlie  text, 
jurixliclioii  (if  all  cawes  Anting  uniler 
tlw  c»p>T(glil  law  is  vxpn»>ly  v«led 
io  (he  federal  courts  which  rt«  further 
Binpowered  lo  irrant  injunctions  lo 
prevcQl  the  Tlolatioii  of  any  riphl  se- 
cured liy  l)ie  itatutv.  llenoe  there  ctin 
be  na  doulH  that  tlie  jurisdicUon  of 
the  I'niterl  Stales  cnurtu  in  Ilie  case  of 
dnunalic  c-oni(iosittiins  nnil  mannMcripts 
■I  now  the  *nm«  as  it  was  under  the 
previous  tiaiutes  and  as  it  is  under  the 
exl«tlng  sutuio  in  the  case  of  cupy- 
riiclil.  Se«  Buudcault  v.  Hart,  18 
Blatchf.  47. 

<  MeLean,  J..  Uttl«  r.  lUll,  18 
How.  171. 

'  Jollie  i:.  Jaqucs,  1  Blatchf.  CZi. 

»  Pulle  r  IVrb/.  ft  M<l4«n,  82». 
830 ;  Lilllv  r.  Hall.  IS  How.  I6£,  In 
the  farmer  case,  Mr  Justice  McLean 
aaid:  "  Does  the  question  in  ihis  case 
■rise  under  the  copyHKln  ■**  T     In  llie 


view  abore  laki-n,  ih«  ecammiij 
ariNfa  out  of  the  cuniracl.  Tlie  aii!h«'- 
sliip  of  the  complainant  Is  not  «««i^ 
rerted,  nor  ta  it  ilouUeil  1><*I  ^ 
copyright  U  rested  in  iIk*  defeat* 
There  Is  no  question,  then,  whtcli  <*» 
be  said  ta  aruie  under  the  ■i.-t  ol  0* 
grcsa.  On  iti«  cimHlruetioa  «l  l^ 
contract  alon<.',  the  rights  ut  the  ftnM 
depi-nd.  And  in  stK-h  a  caae  I  •" 
inclined  to  think  that  the  eircniio)"^ 
cannot  exercise  jarisdicUon." 

M  to  ititf  nature  uf  tlie  cootrsrt  » 
the  iwu  caatv  hist  cited,  in  vbiii  i> 
was  held  that  a  Slate  court  «•>  ^'* 
proper  tribunal  In  which  to  brixfl  ^' 
actihon.  see  antt.  pp.  8&6,  803.  9f>^ 
Ctuiild  V.  Ilaiiks.  H  Wend.  |N.  Vj 
Willis  r.  TibUls.  1  Jones  A  Sp.  |}>  T.] 
:^: Carter  r,  Bailey. M  M«4*ji*.»'"*J 
were  actions  growing  out  of 
rvlattnii  tocopvHghts,  and  wsrI 
in  a  Stale  court. 
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4967.  Hence,  redress  for  such  wrong  must  be  sotight  in  a  State 
court,  unless  a  federal  court  has  jurisdiction  by  reason  of  the 

^citizenship  of  the  parties.* 

^  Statutory  Penalties  and  Forfeitures  must  be  Sued  for  in  Conrt 
of  Law.  —  It  remains  to  consider  whctlier  matters  relating  to 
penalties  and  forfeitures  are  within  the  jurisdiction  of  a  court 
of  equity,  or  whetlier  they  belong  exclusively  to  courts  of  law. 

WTlus  question  is  practically  obsolete  in  England,  where  the  di»- 
finction  between  law  and  equity  tribunals  is  in  effect  al>nlished. 
But  in  the  United  States  the  subjuct  has  not  lost  any  of  its 
practical  importance.  Hence,  it  is  necessary  to  examine  the 
Englisi)  as  well  as  the  American  decisions  on  this  point. 

_^    III   Collmni  V.  Simius,   decided   in    1843,  Vice-Chancellor 

^Wigram  said  that  he  had  never  known  of  on  instance  in  which 
a  court  of  equity  had  ordered  the  forfeited  copies  to  be  deliv- 
ered up,  except  one  case  before  Lord  Eldou,  where  the  order 
had  been  made  by  consent.  He  held  that  since  the  House  of 
Lords,  in  Donaldson  v.  Becket  *  had  declared  that  there  could 
be  no  copyright  In  a  published  work,  except  by  statute,  a  court 
of  equity  liad  no  |iowcr  in  the  case  of  a  printed  bo<jk  to  decree 
a  delivery  of  copies  on  tlie  principles  of  the  common  law  ;  that 
such  jurisdiction,  if  it  existe!),  must  l>e  derived  from  an  act  of 
Parliament ;  and  wlicthcr  tlie  statutes  i-elied  on  in  the  case 
before  the  court  had  that  effect,  it  was  not  necessary  to  decide, 
for  the  reason  that  the  plaintifT  was  barred  ou  other  grounds 
)m  recovering  tlie  forfeitures.' 


1  Kevne  r.  Wlieatlo^,  B  Am.  Law 
TtiBg.  38 :  BouL-k-MiiU  r.  Hnrt,  1.1 
Dlatuhf.  47.  Id  cuniiikTing  Um  cur 
responding  provUion  in  Itiv  tm  vt 
1881,  Sbipmu,  J.,  laiil :  "Ttio  jurl»- 
diction  o(  the  conna  of  the  United 
Stales  iff  inJeetl  coiiflni^d  by  ilie  I'lh 
KctioD  al  ttie  aeE  of  Ki-bruarj  S,  1&3I, 
to  cut.*»  ft  lhn>nretic<l  or  actunl  prinu 
log  ami  puhliuAtion,  and  would  prgbn- 
bly  not  induilo  lh«  public  pertormiktice 
of  a  manuKTipt  ]My,  iinLtit^  tntleed 
tbe  parties  thould  he  c-ili/A>ii»  of  difTcr- 
cot  Stat«-i-  Itut  th«  juri«dk'tiun  of  tbu 
State  v*mn»,  in  suit)  to  protet-t  ihc 
oworre  of  ronnusvripla,  ia  complete  iu 
atl  oth«r  vnKTKiriiciea."  Uouuicault  v. 
hz,  b  Blsiclif.  »7. 


For  a  fuller  conBlderation  of  the 
provision  of  the  stature  fur  the  prntoo- 
liiiii  of  manuaerlpla,  «ee  atUr,  ]».  Hi. 

■  4  liiirr,  -.iJfW. 

>  !£  Hare.  MS.  653.  Tlie  atatulea 
referred  to  prorided  that  th«  forfeited 
copici  should  b«  delivered  to  the  owner 
of  the  copyright  "  opon  ord*r  of  anjp 
cuurt  of  n.'ci>rd,"  54  Geo-  III.  c.  156, 
(.4:  4lGeo.  IIl.c.  107.8  I.  Tlio  ttat- 
ut«  now  in  force  declares  that  the  pf^a^ 
ical  copies  of  a  book  ahall  b«  the  prop- 
erty of  the  owner  of  the  copyHtfhi, 
who  stijill  "sup  for  And  recnror  the 
Kami',  or  dnrnHgirM  fur  tliu  dvlcnCion 
thereof,  ia  an  autiuii  uf  detinue."  S 
Sl  6  Vict.  c.  4&.  ■.  -28.  In  Ucif  v.  DeUl- 
mottB,  decidod  In  1B67,  th«  Court  o( 
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lu  Uie  United  States,  the  law  may  be  regarded  4 
the  penalties  and  forfeitures  impDsed  by  the  8t^ 
gucd  for  ill  a  court  of  law.     The  statute  of  18<!1 1 
in  the  cafte  of  a  book  tbo  penalties  and  forfeite<l  <j 
**  l>e  recovered  by  aclioii  of  dei)t  in  any  court  havii 
juri8diction  thereof;"'  and  that  in  the  caeo  oC 
out,  or  en|;ra\'ii]g,  roap,  chart,  or  musical  oomi 
penalties  and  forfeitures  shoidd  **  te  recovered  i 
having  competent.  juriKdiction  thereof.""     In  St«j 
ding,  wherein  it  was  Kuughl  to  recover  the  penal 
feitures  prescribed  by  section  7  of  the  statute  of 
piracy  of  a  map,  the  Supreme  Court  of  the  VmU 
that  it  was  not  within  the  uiiual  and  ordinary  juri| 
court  of  equity  to  decree  a  payment  of  the  pcna 
livery  of  the  forfeited  copies  or  plates.     Such  juri 
bo  derived  only  from  express  statutory  provision  ;; 
equitable  jurisdiction  in  cases  of  copyright  vested 
of  the  United  States  wsh  that  conferred  by  the! 
which  gave  to  such  courts  original  cognizance^  as  l| 
as  at  law,  of  all  cases  arising  under  the  copyrigl 
empowered  thein  to  grant  injunctions  according  te 
and  principles  of  courts  of  equity.    *' There  is  nothb. 
of  1819,"  said  Mr.  Justice  Curtis,  "  wbicb  exteudi 
powers  of  the  courts  to  the  adjudication  of  forfeitd 
niHiiifeslly  intended    tbal  the    jurisdiction   theroi 
should  be  llie  usual  and  known  jurisdiction  cxercui 
of  equity  for  the  protection  of  analogous  rights.**  ■ 

The  law,  as  thus  expounded  by  the  Supreme  Ooi 
has  nut  Li(.%-n  changed  by  any  statute  since  passed, 
tions  of  the  copyright  law/  which  impose  forfeituv 
allies,  do  not  specify  in  what  court  they  shall  lie 
Section  G29^  of  the  Revised  Statutes  izives  to  the  Cir 
of  the  United  States  original  jurisdiction  of  all  suit 
in  equity  arising  under  the  copyright  laws ;  aud  se 
simply  empowers  circuit  courts,  and  district  courts 
jurisdiction  of  circuit  courts,  to  grant  injuuctiuua 


Chiinc«i7  Brdered  Uic  dffcn<liint  to 
deliver  to  the  plsindtl  the  forfeited 
copies.    8  Knv  &  J.  664. 

!«.  6:  4  U.  S.  St.  AlL.  487. 


s  s.  7.  I 

>  IT  How.  U 

*  4BM,  4»e6. 


'tljc  violation  of  copyright.  No  one  of  tbe  statutory  provisions 
above  referred  to,  nor  any  other  provision,  gives  to  a  court  of 
equity  jurisdiction  over  forfeitures  ami  penalties.' 

ForfaltuTB  of  Coplaa  at  Common  Itaw. — The  question  haa 
been  raised  whether  a  person,  wlioso  common-law  riglits  in  an 
unpuhlit^hed  work  have  l>een  violated,  is  entitled  to  the  piratical 
copies  in  the  poesession  of  the  wrong-doer,  and  whether  it  is 
within  the  jurisdiction  of  a  court  of  eqiuty  to  order  such  cop- 
ied tu  Iw  delivered  up. 

In  Prince  Albert  v.  Strange,  it  appeared  that  the  defendant 
liad  in  liia  possession  copies  of  etcliings,  taken  from  plates 
which  had  hccn  SQrrcptitiously  obtained  from  the  plaintiff. 
The  original  etchings,  which  had  not  l)een  publiithed,  end  the 
plates,  were  Uie  proi^rty  uf  the  Queen  and  Prince  All>ert. 
Tlie  defendant  had  also  prepared  a  deecriptivo  catalogiie  of  the 
etchingR,  and  was  intending  to  sell  the  cat-ali^iie  and  publicly 
to  exhibit  the  etchings.  Besides  an  injunction  against  such 
Bale  and  exhibition,  the  bill  prayed  that  the  defendant  bo 
ordered  to  deliver  to  the  plaintifT  all  copies  of  the  etchings  in 
bis  poaseHsiun,  and  that  the  copies  of  the  catalogue  l>e  deliv- 
ered up  to  be  destroyed.  The  relief  asked  was  given  by  Vico- 
Choncellor  Bruce."  and  his  judgment  was  nfTirmod  on  appeal.' 

I  In  reply  to  the  objection  that  the  plaintiff  was  not  entitled  to 
a  forfeiture  of  copies,  the  Vice-Chancellor  said:  **  It  is  then 
aaid  that  neither  the  copies  of  the  catalogue  nor  the  impres- 
sions Uiat  have  been  taken  can  be  delivered  up,  or  l>c  directed 
to  be  delivered  up,  inasmuch  as  the  delcndant  contends  that  ho 

Pis  entitled  to  the  propeily  in  the  materials  on  which  tliey  are 
lirioted.  With  regard  to  catalogues,  no  such  quet^lion,  I  think, 
arlKS.  They  must  be  either  cancelled  or  destroyed  ;  and  with- 
B  out  destruction  they  can  hardly  be  cancelled.  With  regard  to 
the  impres-^ions,  it  might  possibly  lie  right  to  attend  to  the 
defendant's  claim  had  the  impressions  been  upon  a  material 
of  intrinsic  value,  upon  a  material  not  snhslantially  vurthlosB, 
except  for  the  impressions,  which,  by  the  wrongful  act  uf  the 

>  In   nrui7   p.   Ewiiifc.  thr  Ctrcoit  m  •rell  u  the  plnlc*  on  which  lliej 

Conn  o(  the  Unitfid   Ktatn,  mtler  ttw  liml  bc«n  printed.     1  Bnod,  &61. 
dsfkodanu  hftil  vtrktaufi  «n  injunction.         ■  2  Dc  G.  i.  Sid.  6&2. 
ardand  tl«n  lo  deliver  to  tbe  court  ail         '1  Mac.  6.  G.  ^. 
Om  piralfca)  copEea  in  tlieir  poueuion 
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dfif^iidaiit,  liave  been  placed  there.  That  case,  however,  does 
not  arise.  The  nmtcnal  here  ia  aubstantially  wortltleHs,  except 
for  that  ill  whicli  the  defendant  lias  no  property.  Hierc  co^h 
Rcquentlj  can  be  no  reason  why  the  cfTcctiial  destruction  of  d^| 
subject  should  not  he  directed  bj  the  court ;  in  doing  which,  T 
repeat,  1  abstain  from  Ki*J"R  »">*  opinion  as  to  the  particular 
mode  of  proceeding  whieli  ihc  court  ought  to  adopt  iu  n  Rintilar 
casein  all  points  exceptas  to  the  intrinsic  value  of  the  material/'' 

It  was  here  decided  that  the  plaintiff  was  by  the  conuocu 
law  entitled  to  the  piratical  copies  of  liis  unpublished  prttdao- 
tion«  and  that  a  court  of  equity  had  the  jurisdictiou  to  onier 
them  to  he  delivered  to  him.  But  the  important  principlei 
involved  in  the  case  are  either  not  mentioned  or  are  merel/^J 
referred  to  in  the  extended  opinions  of  the  judges.  Admittin^H 
that  the  owner  of  an  uupulilislied  work  is  entitled  to  piraticsl 
copies  wherever  found,  it  is  by  no  means  clear  on  what  principle 
the  subject  of  their  delivery  is  within  the  jurisdiction  of  r  coort 
of  equity.  "  It  is  a  nuiversal  rule  in  equity,'*  says  StoiyJ 
"never  to  enforce  either  a  penalty  or  a  forfeiture.*'*  Ithtt^ 
been  seen  that  both  in  Colburn  v.  Siinms,  and  in  Sleveniiti 
Oladding,  the  latter  decided  by  the  Supreme  Court  of  the  Unit 
States,  it  was  held  that  a  court  of  equity  has  no  jurisdiction  It] 
the  case  of  forfeitures  and  penalties,  unless  such  jurisdiction  il 
expressly  conferred  by  statute.* 

"The  general  rule  undoubtedly  is,"  said  Uie  court  in  ibo 
former  case,  "that,  where  a  party  seeking  equitable  relief  i> 
incidentally  entitled  to  the  benefit  of  a  ftenalty  or  forfcitarcillM 
court  requires  him.  as  a  conditiou  of  its  asitigtauoe,  to  wtiiv 
the  penalty  or  forfeiture.  If,  therefore,  this  court  is  boandto 
order  the  delivery  of  the  copies,  the  right  to  that  relief  must 
be  found  in  some  common-law  right  of  the  proprietor  of  itx 
copy,  independently  of  the  penal  provisions  of  the  8tatate8,i>r 
it  must  be  found  in  those  words  of  the  statute  which  relate  ^ 
suits  in  equity. 

"Now,  1  am  not  aware  that  the  title  of  the  plaintiff  to ' 
exeixise  of  the  jurisdiction  of  this  court,  to  compel  the  d( 

)  2I)eG.  &8m.  7IS.  >  Sec  sIm  Monk  k.  tUnwr,  S  tfi 

1  3  P.q.  Jnr.  S  1819.    See  aJao  fol-    Ch.  (N.  V.)  lffi>. 
lowing  ftcctiun*. 


JDBISDICTTON  OP  THE  DNITED  STATES  COURTS. 


551 


up  of  the  copies  of  the  work  io  qucstiuu  to  tlic  propi-ictoi-s  of 
the  copyriglit,  Ims  been,  or  can  be,  fuuitcled  upon  any  common* 
law  right  auterior  to  or  iudepcriijout  of  the  statute  of  Queen 
Anne.  There  would  he  great  difficulty  in  applying  to  tliis  subject 
the  priuciplcd  of  the  cuminoii  Iilw,  which.  Iji  certain  caseH,  give 
to  the  owner  of  an  original  niateriul  the  riglit  of  seizing  it,  in 
•  Imtevcr  shape  it  mtxy  be  found,  if  he  can  prove  it  to  be  his 
■  own,  or  wliich  relate  to  what  is  termed  confusion  of  goods,  by 
which  if  one  man  voluntarily  mixe»  IiIr  pmperly  with  that 
of  another,  so  that  the  two  become  iiisepamblt;,  the  entirety  is 
held  to  belong  to  him  wliose  property  has  been  invaded.  It 
may  be  true,  that,  if  one  writes  or  prints  upon  the  paper  of 
Another,  the  writing  or  priuting  becomes  his  to  whuui  the 
paper  belongs;  but  It  docs  nut  necessarily  follow  that  the 
converse  of  that  proposition  would  bo  true,  —  tliat  one  who 
writes  or  prints  upon  his  own  paper  the  eomf>ositlon  of 
another,  has  thereby  so  mixed  his  property  with  the  property 
of   the  author  whose  work   he  has  copied,  that  lie  has  lost 

Kift  original  title  to  the  material  which  lie  has  so  employed. 
.  .  I  think,  thei-crorc,  the  case  for  the  plaintiff  on  this  point 
last  be  placed  on  another  ground,  and  that  his  right  to  a 
decree  of  this  court  for  the  delivery  up  of  (lie  copies,  if  that 
right  exists,  must  be  found  within  the  provieiions  of  the  statute, 
and  not  upon  any  common-law  right  independent  of  them."  ^ 

■      It  is  true  that,  both  in  Culliuri]  v.  Sinims  aeid  in  Stevens  v. 
Gladding,  the  cpicstion  related  to  the  statutory  jienalties.  and 
that,  in  the  former  suit,  the  Vice-Chaucellor  intimated  that  a 
Hdifferent  principle  miglil  ]>erhaps  be  held  to  iipply  in  a  case 
^governed  not  by  the  statute,  but  by  the  common  law.*    The 
statute,  which  imposes  i]enaltic8  and  forfeitures,  settles  the 

I  question  tliat  the  wronged  person  is  entitled  to  the  penalties 
and  forfeitures.  l!ut  unless  the  legislature  bus  expressly 
declared  in  what  tribunal  they  shuU  ur  shall  nut  lie  recovered, 


>  Wtgnim,  v.  C,  2  Kara.  5&i,  666. 
*  Contiauing  Ui«  retnnrks  quuln)  in 
'ibfl   text.  li«  raid:   "  Tlicre  iiii|{1it  in> 


Autttort  within  tlie  limit*  prc«crlbed  by 
tho  fttAtuIv,  Ai»l  tlicrt-lij'  negBtireil  the 
exUtenci?  of  lliat  BbsaLicle  cnnimon-Uw 


deed  liBYC  becD  tomo  twutLtcimnue  for    rtglit  in  ttie'tr  works  whic))  liid  b««D 


■uch  a  prinojple  before  the  judgment 
of  the  Itoiu«  of  Lord*,  in  the  cai«  at 
Donal.Inon    r.    Bocket,   4    Btirr.   2i08. 


previoualjr  supposetl  to  exist,  and  which 
the  decision  in  the  Court  of  King's 
n«nth,  in  the  CAse  of  Millar  v.  Ta/lor, 


,Juh1  cooflned  tbe  cxvlustve    right  uf    4  Burr.  2303,  lisd  leaded  to  aflina." 
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this  question  is  left  to  be  determined  by  the  general  principles 
which  distinguish  equity  jurisdiction  from  that  of  courts  of  lav. 
And,  in  the  absence  of  such  statutory  direction,  the  jurisdictioD 
of  courts  of  equity,  in  the  matter  of  penalties  and  forfeitures, 
is  the  same  whether  the  right  to  them  exists  by  the  comraoo 
law  or  is  conferred  by  statute.     Hence,  if  a  court  of  equity,  as 
was  lield  in  Colbum  v.  Simms,  and  Stevens  v.  Gladding,  has 
no  jurisdiction  of  statutory  penalties  and  forfeitures,  except  hj 
express  authority  of  the  legislature,  it  can  have  no  cognizaace 
of  the  same  matter  under  the  common  law. 
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CHAPTER  XIII. 

COMMON-LAW  PLATRIGHT  IN  UNPUBLISHED  DRAMAS. 

Playiight  Defined.  —  A  dramatic  compoBition  is  capable  of  two 
distinct  public  uses.  It  may  be  printed  as  a  book  and  repre- 
sented as  a  drama.  With  respect  to  the  former  use,  there  is  no 
distinction  in  law  between  a  dramatic  and  any  other  literary 
composition.  The  exclusive  right  of  multiplying  copies  is  called 
copyright.  But  this  does  not  embrace  the  right  of  representa- 
tion. As  these  two  rights  are  wholly  distinct  in  nature,  it  is 
not  only  important  but  necessary  that  they  should  he  distin- 
guished in  name.  The  property  in  a  dramatic  composition  is 
often  called  dramatic  copyright.  But  this  expression  is  faulty 
and  inaccurate.  If  it  refers  to  the  exclusive  right  of  printing 
a  drama,  it  would  be  equivalent  to  the  name  poetic  copyright, 
prose  copyright,  or  historical  copyright,  as  applied  to  works  in 
poetry,  prose,  or  history.  If  its  use  is  restricted  to  the  right  of 
representing  a  drama,  it  is  not  accurate  ;  because  this  is  not  a 
right  to  multiply  copies  in  the  proper  meaning  of  that  expres- 
sion, and  cannot  therefore  strictly  be  called  copyright.  If  it 
is  intended  as  a  name  for  both  rights  together,  it  can  serve 
only  to  increase  the  confusion  which  should  be  wholly  removed. 
The  sole  liberty  of  publicly  performing  a  dramatic  composition 
might  more  properly  be  called  dramatic  right  or  acting  right. 
The  expression,  stageright,  coined  by  Charles  Reade,  is  not 
oncommon.  But  there  are  objections  to  this  word  with  respect 
both  to  its  formation  and  the  purpose  which  it  is  required  to 
Berve.  I  have  adopted  playright  as  being,  in  my  judgment, 
the  best  name  for  the  purpose.  It  is  a  convenient  euphonious 
word,  and  its  formation  is  analogous  to  that  of  copyright.  As 
the  latter  word  literally  means  the  right  to  copy  a  work,  or  the 
right  to  the  copy,  so  playright  means  the  right  to  play  a  drama, 
or  the  right  to  the  play.     And  it  may  properly  be  used  to  mean 
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not  only  the  right  of 


iting  a  play,  but  also  tlio  right  of 


)rcsenl 
performing  a  musical  composition. 

In  the  United  States^playright  is  secured  by  the  statute  in  pab- 
lislicd,  and  cxista  by  the  common  law  in  uupublished,  dramatic 
compositions.  The  English  statute  securea  the  riglit  of  pe^ 
forming  both  printed  ami  nmiumcripL  dramas,  and  will  probslil; 
be  construed  to  have  taken  away  common-law  playriglit  in 
uupublishcd  as  wtAl  as  in  puhliKlicd  plays.  In  this  cliapter, 
the  common-law  rights  of  dramatists  will  be  considered. 

Are  the  Owner*8  Common-Law  Riohts  Lost  by  the  FtnUO 
Pkrformancb  op  a  Manuscript  Drama? 

Tt  has  been  shown  that  the  authorofany  intellectual  pi 
tion,  whether  it  be  a  litcrar)',  dramatic,  or  musical  compoeition 
or  a  work  of  art,  has  in  it  by  the  common  law  a  property  wliicli 
18  al)8oliite  and  complete  until  lost  by  some  act  of  tlie  owi«r 
or  by  the  operation  of  aomc  statute.'  This  property  Bcaira 
the  owner  in  the  exclusive  enjoyment  of  any  and  every  uKof 
hia  production  which  docs  not  in  law  amount  to  a  forfeiture  of 
his  exclusive  rights.  The  law  has  been  settled  to  the  e&ct 
that,  by  publication  in  print,  tlie  owner's  common-law  prdjierty 
is  lost,  and  that  in  a  work  at)  published  he  lias  no  otlier  rigbts 
than  those  secured  by  statute.  Hence,  a  dramatist  may  hire 
a  statutory  hut  no  coraraoii-law  right  to  the  exclu.sive  reprc«ei»- 
tation  of  a  drama  which  he  lias  published  in  print.  But  tlifi 
exclusive  right  of  the  owner  publicly  to  represent  a  maiiu«cri{il 
play  exists  by  the  common  law,  unless  such  public  rcpresentt* 
tion,  by  operation  of  the  common  law  or  by  force  of  Buoe 
statute,  works  an  abandonment  of  the  right.  fl 

The  question,  then,  is  raised  whether  the  common-law  [tro])*  ^^ 
erty  iu  a  manuscript  play  is  lost  or  prejudiced  by  the  puWic  . 
performance  of  the  play.  M 

Public  Parfoimance  not  a  Publlcatloa  wbicb  Defeats  Copyrt^  ^i 

—  It  may  be  regarded  as  settled  that  the  autliorized  jiul'Iic 
performance  of  a  manuscript  drama  is  not  auch  a  poblicalton 
as  will  defeat  a  copyright  afterward  obtained.*    Where  it 

'  SeeChftp.  1.  Roberto  v.   M^en.   18  Honthir  Uw 

*  BoDcicault  V.  Fox,  6  Btttdif.  BT;    R«porter.  806;   Keene  v   KioAtH  H 
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appeared  that  Boucicault's  Octoroon  had  been  publicly  rep- 
resented  in  New  York  by  the  aiitlior  from  Pec.  6  to  Dec.  12, 
1859,  bcrorc  a  copyright  was  applied  for,  it  waa  held  that  such 
representation  did  not  defeat  the  copyright^  and  could  not  "  bo 
regarded  aa  any  evidence  of  hift  abandonment  of  the  mannscrlpt 
to  the  public  or  to  the  profession  of  players."  '  So  the  repre- 
sentation of  a  manuscript  opera  in  ParlH  was  licld  to  be  uo 
prejudice  to  the  copyright,  which  was  afterward  secured  by  a 
Brst  publication  of  the  work  in  London.^ 

In  the  authorized  public  perform atiee  of  a  manuscript  drama 
an  abandonment  of  the  owner's  common-taw  rights  to  the  extent 
tliat  any  one  without  license  may  publish  it  in  print  or  repre- 
sent it  ou  the  stage?  I  8hall  firHt  review  the  authorities,  and 
Uien  consider  the  true  principles  by  which  the  question  is  to  be 
determined. 

Ravi«w  of  BngU«h  Autboritlos. —  The  English  cases  which 
are  frexjuently  cited  on  this  subject,  but  rarely  with  intcUigenco, 
lend  but  little  aid  to  the  solution  of  the  problem.  .Since  the 
S  &  4  Will.  IV.  c.  15,  was  passed,  in  1833,  the  riglit  of  repre- 
senting manuscript  as  well  as  printed  plays  has  been  secured 
by  statute  in  England  ;  and  since  1842  there  has  been  a  stat- 
utory provision  declaring  that  the  first  public  representation  of 
a  dramatic  composition  shall  be  equivalent  to  tbe  firtit  publica- 
tion of  a  book.^  The  decisions  in  Boucicault  v.  Dclafield^  and 
Boncicoult  v.  Chattertou,*  in  which  it  was  held  that  an  author 
forfeits  his  title  to  English  playright  iu  a  manuscript  drama  by 
first  representing  it  in  a  foreign  country,  were  governed  by  the 
above  and  other  ntatutory  prorisJona.  Hence,  these  authorities 
have  no  tearing  on  the  question  relating  to  the  common-law 
rights  of  dramatists  in  the  United  States. 
k  Four  cases,  decided  before  the  3  <fe  4  Will.  IV.  c.  15  was 
^sjted,  are  often  cited  on  I'lC  question  under  consideration,  but 
two  of  them  liave  no  bcaricsg  ou  the  subject.  Coleman  v. 
Wathcn,  decided  in  X19Z,  was  an  action  to  recover  the  poualtios, 
under  the  statute  of  Anne,  for  the  unlicensed  performance  of 


Gm;  (612  Mua.),  649;  Baudcanlt  v. 
Wood,  S  Iliu.  S4  ;  Uoudcault  v.  llarl, 
BUlL-hf    -47. 

>  Boucicault  ('.  Fox.  G  REaichr.  07. 

>  D'AiaiMiae  v.  Booscy,   1  T.  &  C. 


Exc-h.   288.  2W>.     See  «Uo  Clark 
Diahop,  25  L.  T.  H.  s,  9n». 

I  6  &  6  VicL  c.  4&,  I.  'M. 

*  1  tloRi.  AM.  M7. 

»  6  Ch.  D.  207. 
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0*Keefe*8  Agreeable  Snrprise.     This  act  secupod  copyrigl 
but   not   playrigbt ;  it  jirobibited   imlawriil   printing,  but  m 
public  representation.     Hence,  whatever  may  liave  been 
common-law  riglita  or  remedies  of  the  plaintifT,  it  is  clear  ll 
he  waH  not  entitled  to  the  statutory  ijonaltiea,  Bince  the  unll 
ccn8«)il  performance  of  his  play  was  not  a  violation  of  the  n'j 
secured  by  the  statute,  and  was  not  a  tiling  prohibited  )>jr  tl 
statute.     And  this  was  the  judgment  of  the  court,  which  de- 
cided simply  that  representation  was  not  publication  vitJiiu  UtrH 
meaiihig  of  the  statute.^  ^M 

In  Murray  v.  EUiston,  decided  in  1822,  the  defendant  tu 
charged  with  repro^enling  on  the  ntage  an  abridged  rersiouiff  ^ 
Lord  Byron's  published  tragedy,  Marino  Falicro,  the  co|tyrijriit  ^ 
in  whicli  belonged  to  the  plaintiff.  The  question  was  refcrppd 
by  Lord  Kldon  to  the  King's  Bench,  whose  decision  was  lint 
**an  action  cannot  be  maintained  by  the  plaintiff  again^l  the 
defendant,  for  publicly  acting  and  representing  the  said  tragwlf. 
abridged  in  manner  aforesaid.""  What  weight  the  court  ^nve 
to  the  consideration  that  it  was  an  abridged  version  which  luij 
been  represented  cannot  Imj  determined.  But  this  fact  hailirn 
true  bearing  on  the  question  involved.  As  the  tr^edybul 
been  pnblislipd  in  print,  the  ptaintitT  could  have  in  it  no  exdo- 
sive  rights,  except  ntidcr  the  statute  securing  copyright ;  &ii(} 
the  representation  complained  of  was  not  such  a  publication  u 
was  prohibited  by  the  statute.  Hence,  there  was  no  groiiud  on 
whicli  the  defendant  could  be  held  guilty  of  piracy. 

Macklin  v.  Richardson,  decided  in  1770,  related  to  MacMiD's 
farce,  I^vo  i\  la  Mode,  which  had  been  publicly  performed  by 
the  author,  but  had  not  been  publi.slied  in  print  by  him.  Ttift 
defendant  having  employed  a  short-hand  writer  to  mAt  b 
report  of  the  farce  during  Uie  performance,  published  a  psrt 
of  the  copy  so  obtained  in  a  monthly  magazine,  witli  the  ii^ 
nouucement  that  the  rest  would  ap)»ear  in  the  ne.xt  uumbcr. 
Such  publication  was  rightly  held  to  be  piratical ;  but  UiewHirt 


t  6  T.  R.  SI&.  "  Th«  stitiit«  for  Uii 
protection  of  copyriglit,"  (aid  Lord 
Kenron,  "  onl;  extend*  lo  protiibil 
lh«  iiuUicAti»n  nf  tho  book  itaflf  b^ 
anjr  otUi-r  Ifaau  ttio  auUior  or  bis  Imw- 


ful  utigMM.    It  wu  so  bcM  ia  >^ 

frr«at  copyright  cue  hy  tbc  Bvf  ^ 

Lords.     Uut  here  wm  do  publicitit^ 

*  6  Baro.  &  Aid.  067,  661. 
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no  opinion  on  the  qneatiun  wliether  an  unlicensed 
pcrrormanoc  of  the  piece  would  have  been  unlawful.* 

The  latter  question  was  directly  raised  in  lb20,  in  Morris  v. 
Kelly,  on  an  exparte  application  for  an  injunction  to  restrain 
r  the  defendant  from  representing  O'XecJc'a  Yuung  Quaker. 
Tins  comedy  had  been  publicly  represented  by  the  author,  but 
had  not  been  printed  by  hini.^  It  docs  not  appear  in  what 
manner  the  defendant  had  obtained  a  copy.  The  injunction 
vaa  granted  by  Lord  Kldon ;  but  his  views  of  the  legal  princi- 
ples involved  do  not  appear  in  the  report  of  the  case.^ 

From  this  review,  it  will  be  seen  that  the  only  English 
authorities  which  bear  on  the  quCHtiuu  as  to  what  efTecl  the 
authorized  puljlic  representation  of  a  play  has  on  the  owner's 
common-lav  rights  are  Macklin  v.  Richardaon,  in  wliicli  it 
was  held  that  such  reprcaenlatiou  docH  not  entitle  any  one 
without  authority  to  print  a  copy  of  the  play  got  by  ste- 
nography ;  and  Kelly  v.  Morris,  which  is  an  authority  in  support 
of  the  doctrine  that  the  owuer's  exclusive  right  at  contmon 
law  to  represent  a  manuscript  play  is  not  lost  by  its  public  per- 
formance. 

Review  or  American  Authoritisa.  —  Tho  question  whether  any 
^Ki-aon  without  license  is  nt  libei-ty  tu  publlsli  in  print  or  to 
i^produce  on  the  stage  a  manuscript  play  after  it«  jjui>iic  per- 
formance by  the  owner  has  been  judicially  discussed  in  soTcral 
recent  American  cases,  and  in  none  at  greater  iL-uglb  tlian  in 
Kcene  v.  Wheatley,  where  it  was  tirst  raised  in  llie  United 
States  Court  in  18ti0.*  This  suit  was  brought  by  Miss  Laura 
Keeue,  for  the  alleged  invasion  of  her  riglit»  in  Our  American 
Cousin.  She  had  bought  the  manuscript  of  this  comedy  from 
its  autlior,  Tom  Taylor;  and,  after  making  in  it  material  alter- 
ations, including  additions  suggested  by  Joseph  Jcflerson,  an 
actor  employed  by  her,  she  entered  the  title  for  copyright  under 
Ute  statute  of  the  United  States,  but  did  not  publish  the  play 
Kin  print.  It  was  lirst  publicly  performed  at  her  theatre  in 
New  Y(jrk  in  1858.  Sikju  after,  it  was  bi-oughtout  in  Phila- 
delphia by  the  defendants,  William  Wheatley  and  John  S. 
Clarke,  who  were  in  possession  of  a  copy  of  the  original  mono- 


1  Amti.  6M. 

■  Stepoft,  p.  6C7,  note  6. 
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script,  which  had  been  surreptitiouBly  ohtained  in  London,  vh 
tlie  comedy  liad  not  then  been  pcrrormed.     The  changes  ai 
addition»  made  by  Mies  Keeuo  had  been  got  by  tlie  defendnnta 
&om  JeflersoD.     It  appeared,  therefore,  that  the  defendaiiU,  in 
representing  tlie  play,  liad  derived  no  aid  from  any  person  wbo 
had  witneHRod  its  authorize<l  performance.     On    these   facta 
there  were  but  two  csmcntial  questions  of  law  before  the  court: 
1.  ^Vhether  Mias   Reene's  statutory  copyriglit  was  vaHd.    S. 
Whether  the  performance  by  her  was  an  abandonment  of  kr 
common-law  rights,  so  as  to  entitle  the  defendants  to  repreMDt 
tlie  play  tlirough  the  means  by  which  they  wore  enabled  to  do 
BO.     The  court  held  that  the  copyright  was  invalid,  on  chs 
ground  that  the  comedy  was  the  production  of  a  foreign  in- 
tbor  ;  tliat  the  queation  whether  the  use  by  the  defeudsntt  of 
the  manuscript  surrcptitiuusly  obtained  was  not  properly  Iwfore 
the  court,  because  this  fact,  though  proved  by  the  eTidence,hid       ' 
sot  been  alleged  in  the  complainant's  bill ;  but  that,  m  ibe       I 
general  principles  of  equity,  inde[)ondeutly  of  her  property  in       1 
the  manuscript,  the  complainant  was  entitled  to  inaintain  tltc 
suit  on  the  giound  that  the  cuminunication  by  Jefferson  totbe      | 
defendants  of  a  oialei-ial   part  uf  the,  play   was  a  breach  of       j 
the  implied  confidence  l»otween  bira  and  his  employer.  i 

Law  Judioially  CooBtmed  that  any  Penon  may  RepreMAt  oc 
Print  Play  obtained  by  Memory,  but  not  by  Writing,  bean  PobllO 
Performance.  —  The  consideration  of  the  quctttion  whether  bdJ 
person  without  autliority  is  entitled  to  print  or  to  act  a  msnu- 
script  play  which  lias  been  obtained  from  its  authorized  imlitic 
jierfoi-mauoc  was  wholly  extra-judicial  in  tins  case,  siiiM  ihft 
defendant's  rcpresenlalion  had  not  been  effected  by  thismeaiM'  ^i 
Nevertheless,  the  court  entered  into  a  long  discussion  of  dia  ^M 
subject,  in  which  was  advanced  the  novel  theory  that  tliecwr-  ^ 
cise  of  memory  is  a  lawful  meana  of  depriving  the  owner  of 
his  rights  in  a  manuscript  drama  which  he  has  caused  to  be 
publicly  performed.  The  rule  was  laid  down  that  the  pcrfonn- 
aiice  of  a  manuscript  pUy  before  a  public  audience  is  a  publi- 
cation to  the  extent  of  conferring  upon  any  spectator  *lio 
has  obtained  it  by  "  fair  means  "the  right  either  to  reprt* 
sent  or  to  print  it  without  the  consent  of  the  owner.  The  <Ji^ 
tiuction  was  drawn  between  the  exercise  of  memory  sod 


CONUON-LAW   PLATRIOHT. 


669 


use  of  wi-itiiig  as  a  lueonn  of  sabeeqnent  representation  or 
publication  ;  and  tlie  npiniun  was  expressed  that  "  the  literary 
proprietor  of  an  unprintcd  play  cannot,  after  malting  or  sanc- 
tioning its  representation  before  an  indiscriminate  audience, 
maintain  an  olijection  to  any  bucIi  literary  or  dramatic  rcpiil>li- 
cation  by  others  aa  they  may  he  enabled,  cither  directly  or 
Becondarily,  to  make  from  its  Laving  been  retained  in  tlie 
memory  of  any  of  the  audience  ; " '  but  that  no  one,  in  order 
to  get  ihe  play  for  representation,  might  lawfully  make  use  of 
stenography,  writing,  noCcs^  or  any  other  except  '*  fair  means." 
And  ■'  the  only  fair  means  by  which  others  couM  have  obtained 
the  words  were,  through  their  impression  upon  the  memory 
of  some  person  whose  constant  attendance  at  her  performances 
of  the  play  might  at  length  enable  him  elsewhere  to  repeat  or 
to  write  out  its  language."" 

The  language  above  quoted  goes  to  the  extent  that  it  is 
Dot  piratical  either  to  represent  on  the  stage  or  to  publish  in 
print  a  manuscript  play  obtained  thi-ough  the  memory  of 
person  who  has  witnes«etl  its  public  performance.^  This 
was  afterward  approved  by  the  New  York  Superior 
Court  in  Keene  v.  Clarke,  and  appears  to  have  been  recognized 
by  the  Circuit  Court  of  the  United  dilates  in  Crowe  v.  Aiken. 
But  in  neither  of  those  cases  did  the  decision  turn  mi  the 
question  of  memory.  In  Eeene  v,  Clarke,  the  defendant  was 
charged  with  unlawfully  rcpi'cseuting  Uur  American  Cousin, 
which  he  had  got  in  the  manner  above  described  ia  considering 
Keene  v.  Wheatley.  Tlie  case  wa.-*  brought  before  the  General 
Term  of  the  New  York  Superior  Court  ou  certain  exceptions 
in  law  which   made   the  views   expressed   by   Chief   Justice 


1  Cttlwalailer,  J.,  ft  Am.  Law  Reg. 
86 

>  ibi.1.  &I. 

*  Tlt*t  the  court  approved  tt>e  tli^ 
017  Diat  tlie  iinlit-oriM'ii  printing  of  a 
tnanoMrripl  piny  ut>tatne<l  hy  nivtiior; 
ttmn  its  public  iwHonnntKe  is  not 
violation  of  tlw  owner'N  rigliU  i*  ftUo 
■boini  bjr  the  follotvltijt  Uintruifie  nf  tlie 
(pinion :  "  In  case*  not  le}(U1ati<rely 
prnTttled  for,  lliv  piiblia  drculatiuit  of  a 
literarj  oompo«iEion  lliua  niitli»riz«s 
uj  penon   lo  republrah  ll  from  any 


contpoBitJon  ao  circnUlc-d.  If  it  is  a 
dramaliL'  compoiitiun,  it  may  b<*  rvpub- 
liilied  tfillicr  by  reprinting  it,  op  by 
tlicatrical  rppn-jieiitJitiun.  If  we  now 
recur  to  tlie  c»w  o(  a  dmiiiatiu  campo 
siliuii,  wlik-)i,  though  unprinted,  haa 
been  publicly  reprtteiitotl  on  ilie  atag*, 
we  will  toe  that  tlie  principle  applica- 
ble miut  be  itie  aame,  ao  far  as  tlila 
repreaenlation  uf  it  may  liare  be«a 
tbe  im>an»  at  enabling  ulterior  publica- 
tion to  be  ntaitg."    Ibid.  VZ. 
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Robertson  on  the  question  here  under  consideration  wlioU/ 
extrajudicial.' 

Crowe  r.  Aiken  waa  brought  in  1869  by  the  husband  of 
actress  well  known  aa  Miss  Kate  Batciuan,  to   restrain  the 
unlicensed  playing  of  the  drama,  Mary  Warner^  the  maua* 
script  of  which  Mrs.  Crowe  had  bought  from  Tom  Taylor. 
It  was  first  brought  out  by  hor  in  London,  in  June,  ]8ti9,  aud 
in  the  foUowiiig  autumn  in  New  York.     Tbcrc  was  no  auUiar- 
ized  publication  of  it  in  print.     The  defendant  having.  q» 
alleged,  got  a  printed  copy  from  Robert  M.  De  Witt^  a  N' 
York  publislier  of  dramaH,  announced  the  play  for  pcrfurm 
at  liis  theatre  in  Chicago.     This  was  Iicld  to  be  a  ihreateiu 
invasion  of  the  plaintaff's  rights  ;  and  an  injunction  was 
cordingly  granted.     It  did  not  appear  by  what  means  Uie  play 
had  been  obtained  for  publication  ;  but  it  was  without  ibc  knowl- 
edge or  consent  of  Mrs.  Crowe  or  Mr.  Taylor.     The  court  hid 
no  doubt  that  "  Da  Witt  obtained  the  copy  of  the  play  uf  Uvj 
Warner,  which  lie  furnished  to  the  defendant  in  this  case, 
either  in  whole  or  in  p^irt,  tin-ongh  a  short-hand  re{>orter,  ur 
in  Eome  other  uiiantliorizcd  or  wrongful  way^  and  not  by  mm 
ory  alone."  ^    The  question  of  memory,  therefore,  did  not  cu 
directly  into  the  decision  ;  but  tlic  court  seems  to  have  xt' 
nized  the  soundness  of  tlie  distinction  between  memory 
stenography,  wliich  had  been  advanced  in  Keeno  v.  Wlicadejr, 
and  approved  in  Kecne  v.  Clarke. 

UnliceDfted  Perfoimanca  of  PU7  Oot  by  Memory  Held  LiwM 

—  In  Keene  v.  Klmlmll,  the  Supreme  Court  of  Massactnuelt^ 
in  1800,  fuUowing  the  auUiorily  of  Kecne  v.  Whcatley,  affinnel 
the  doctrine  that  it  is  not  unlawful  to  represent  on  (he  slafW 
a  manuscript  play  obtained  through  tlie  memory  of  sut  one 
who  has  witnessed  its  public  performance;  but  expressed  tbfi 
opinion  that  the  unlicensed  publication  in  print  of  a  drama  fo 
obtained  is  piratical.'  The  play  in  controversy  wa*  Out 
American  Cousin.  Tlie  bill  alleged  that  **  the  comedy,  « 
produced  at  the  Boston  Museum,  was  produced  in 
imitation  of  the   manner  in  which  it  was   pruduced  it 


ecofS 

aodV 

I 


i  &R<)b.  [N.  T.)  8d.    See  remarks 
of  Moni-U.  J ,  Pnlmer  v.  l>e  Witt,  2 
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plaintiff's  theatre;  and  that  tlie  defendant  liad  sent  hia  ar- 
tists, or  some  one  or  more  of  them,  or  some  person  whom  he 
engaged  to  instruct  them  in  the  proper  manner  of  performing 
the  corned/,  to  witness  its  representation  at  the  plaintiff's 
theatre,  in  order  that  that  representation  might  be  copied  by 
the  artists  in  said  representation  at  the  Boston  Museum."  In 
the  opinion  of  the  court,  this  was  no  violation  of  the  complain- 
ant's rights ;  and,  as  there  was  no  allegation  that  tlie  defendant 
had  made  use  of  stenography,  or  other  ''surreptitious  means," 
in  obtaining  the  play,  it  was  held  on  demurrer  that  this  omis- 
sion was  fatal  to  her  suit,  on  the  ground  that  "  the  represeuta- 
tiou  by  the  defendant  of  a  dramatic  work,  of  which  the  proprietor 
has  no  copyright,  and  which  she  had  previously  caused  to  be 
publicly  represented  and  exhibited  for  money,  is  no  violation 
of  any  right  of  property,  aUhough  done  without  license  from 
audi  proprietor  ;  and,  as  it  does  not  appear  to  have  been  done 
in  Tiolation  of  any  contract  or  trust,  cannot  be  restrained  by 
injunction."  * 

In  Shook  V.  Rankin,  decided  in  1875  by  the  United  States 
Circait  Court  in  the  district  of  Minnesota,  the  defence  of  mem- 
orization was  set  up  by  the  defendants,  when  charged  with  the 
unlawful  representation  of  the  Two  Orphans.  The  court  found 
that  the  play  had  not  been  obtained  by  this  means,  and  granted 
an  injunction  ;  but  District  Judge  Nelson,  without  expressly 
approving  or  disapproving  the  theory  of  memorization,  seems 
to  have  given  it  some  countenance.* 

■  Ibid.  552.      I  am  informed  that  allef^ation     tliat     the    defendant    liaa 

the    defendant    in    thia    cage    was   in  availed  himself  of  a  surreptitious  copy 

poMetsion  of  a  written  copy  of  the  of  the  manuscript  play.     But  there  is 

pUy,  which  had  been  obtained  with-  no  such  allegation  in  the  bill,  and  no 

out  the  consent  of  Miss  Keene  ;  and  such  fact  is  admitted  by  the  demurrer." 

that    memben    of  his    company  had  Ibid.  651. 

attended  her  theatre  merely  for  the         ^  8    Cent.   Law    Jour.    210.      The 

purpose  of  learning  the  "stage  busi-  right  to  reproduce  on  the  stage    an 

nen,"  4c.,  in  order  to  imitate  her  per-  unpublished  opera,  when  obtained  by 

formance   of  the  comedy.      But  there  memory  from  its  public  representation, 

waa  nothing  in  the  bill  to  show  that  was  recognized  Mier  hy  Vice-Chanccl- 

tlie  defendant  had  not  got  the  play  tor  Bacon,  in  the  recent  case  of  Booeey 

through   the    memory  of  those  who  u.  Fairiie.    "  If  there  were  no  statute," 

witnessed  its  authorized  performances,  he  said,  "he  jdefendant]  would  have 

On  this  point,  the  court  said :  "  The  been  at  liberty  by  the  exercise  of  his 

counsel  for  the  pbtintiff  in  their  argii-  memory  —  and  some  people  have  been 

meat  have  laid  moch  stress  upon  the  so  gifted  —  to  recollect  the  notes  of  the 

36 
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Uiiliceiuted    Ferfoimauoe   of    PUy  Obtained    by    Memory  Hald 
Piratical.  —  The  saiiic  qiicstidi]  was  raised  in  the  ease  uf  French 
V.  Uoiiollj*,  decitlud  bj  the  New  York  SupcrioV  Court  in  l87.i. 
The  defendants  were  charged  with  repriwciiting  the  impultlishcd 
play,  Around  the  World  in  Eighty  Pays,  which  llie  plaititiSs 
had  bought  from  the  Frencii  aulhora,  Verne  and  D'Ennm. 
The  deron<Jant»  pleaded  that  ttiey  had  got  the  play  by  drauu- 
tizhig  Jules  Verne's  puhlislied  story,  Le  Tour  du  Monde  tn 
Quatft-'vitt'/ti  Jourv.     The  court  found  that  this  dt-fenct'  was 
not  sustained  hy  the  facts.'     It  was  shown  by  the  pluiulifl'tiiat 
oue  of  the  dclendauts  had  deposed  in  another  case  that  he  Ud 
produced  ilio  play  from  memory,  after  witnessing  itsauthoriaJ 
roprcsentatjou  in  Ptiris.     The  defendants  now  contended  tha 
this  was  no  violation  of  the  plaintllT's  rights.     The  court  lie 
that  tliis  was  not  a  good  defence,  and  granted  an  injuiictiu 
After  referring  to  the  connict  of  judicial  opinion  on  tliis  poinK^ 
Judge   Curtis   Baid :    ''It   would    seem   belter  to  accoril  with 
justice  and  good  morals,  that  the  carrying  away  in  the  mei 
ory,  nr  in  the  rttenogra()hic  notes,  of  a  spectiilor.  of  the  coiileut 
of  a  play,  unauthorized  by  the  owner,  is  an  infringement  of  Mn 
proprietary   rights.     It  is  a  surreptitious  mode  of  proconu 
the  literary  [iroperty  of  another ;  and,  when  done  from  iniiliT« 
of  pccuniaiy  gain,  at  the  expense  of  the  owner,  is  nutdcfob, 
siblo."  2 

This  case  is  a  direct  authority  in  support  of  the  doetni 
that  the  unlicensed  [lerformance  of  a  play,  obtained  by  iDeinorf  j 
from  its  autlKuizcti  pcrfunnance,  is  piratical. 

UtiliocDsed  PrlntlnB  or  Play  Got  from  Public  Perfonnaaoe  H«U 
Piratical.  —  The  (pjestion   involved   in  Crowe  r.  Aikcu,  as  lo 

airs,  fl ml  fierliajia  mnn-  ihiin  itic  ntni.  Fii/nrii,  nml    wvitl   out   al  ili»  rnJ  ^ 

llie  uIiiiruH-*  dikI  uiIilt  thiii)^,  hikI  u>  vhcIi  mxih'  or  iirt  ami  irRnM-ritifJ  ii.< 

hare  urillv'i  t]irm  in  music,  nmJ  linve  tlwt    widiin   it   alinrt   pt'iicHJ  Bfli^  '^ 

liiul  till-in  vuiit;  mill  {terforniM  nt  his  public  r«prc*citutioi)  of  that  \i»J 

own  i[i)ilniii:f.     Indovd  ihori-  if  n  vcr>  rnri*,    llit*    Marriasic    »»f   Vlptu  ^ 

rcmitrlciililo  iiiRlniK'c  in  IIk-  liiMory  itf  liruiiglit  iml  im  tliv   F.nKli«li  tiMft.  M* 

llie  Uivnlre,  when  Beaumfircliaiii'iilnra  line  nf  it  IiktIhic  \wn  prinlfil,  wrf  w 

werv  vxcitiiii;  »o  niiK-ii   iiupulurily   In  innnui'crifit  ever  luivini;  Iwvnl 

^>aIJc*.     An   En|ilj»1i  (Immiitiit    who  to  ttiem.    I  •115,  if  there  wm  ooI 

happcnwl  tn  be  in    France,  with  the  ihai  nii((lit  b«  done  by  ■nybod*'  «Wi 

help  nf  \i\»  friond,  tnnk  iliiwii  —  nut  in  ruTcnlMivh'*  muak."    7  Ch.  D.  W- 
Bhori  ham),  for  iUvy   ruiiM    nul  write  *  See  ^"Mf,  p.  liSO. 

iliat,  but  lunk  duwn  ~  in  tlivir  tnemo-         -  N.  Y.  Wt«kly  I>ig.  1W7.      

riiia,  Ute    aceiies  ia    tl»e    J/cu-iujK   da 
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the  right  of  any  |M?rson  to  pn'iit  a  manuscript  plaj  got  nilliout 

licciiiie  from  its  authorized  pulilic  performance,  was  a  direct 

issue  in   Pfthiipr  r.  Pe  Witt.      The  defciulaiit  had  pubtihhod 

without  autliorily  Rolwrtson'a  Play,  the  manuscript  of  which, 

with  the  exclusive  right  of  i-cpreRcntation  in  the  United  Slates, 

bftd  been  liou^hi  from  the  author  (>/  the  plaintiff.     Tiicro  had 

been  no  authorized  puhlication  of  titc  comedy  in  print,  either 

in  the  United  States  or  in  England  ;  hut  It  Itad  been  pul>licly 

represented  Iiy  the  author  in  London,  and  l>y  the  plaintiff  in 

kKcw  Yorlt.     The  defendant  alleged   that  he  had  uhtaincd   a 

^copy  through  persons  who  had  wllncsscd  llic  performances  in 

Iiondon,aiid  maintained  that  these.aawellaRthe  representations 

in  New  York,  were  an  aliandonment  of  (he  work  to  the  public. 

^At  the  trial,  the  Special  Term  of  the  Superior  Court  of  New 

f  fork  city,  following  the  doctrine  advanced  in  Keene  r.  Wheatley 

mud  Kecne  v.  Clarke,  decided  in  favor  of  the  defendant.*    Tliia 

M  jodgment  was  reversed  by  the  General  Terra  of  the  court.'     In 

y  tlie  opinion  delivered  by  Judge  Mouell,wliohad  dissented  from 

the  olher  two  judges  in  Keene  v.  Clarke,  it  was  maintained 

I  that  the  owner's  rightji  in  a  mainiscript  piny  are  not  lost  or 
prejudiced  by  its  public  perl'urmuncc  ;  and  that,  no  matter  by 
what  means  a  copy  may  be  ol^tainod,  cither  unlicensed  publi- 
cation in  print  or  reprosentatiiui  on  the  stage  is  piratical. 
The  decision  of  the  General  Term,  that  the  unlicensed  print- 
ing of  the  play  was  an  invasion  of  tlie  plaintiff  *s  righbi,  was 
affirmed  hy  the  Court  of  Ap|)cals,  which  declared  that  "  lectures 
»and  plays  are  not,  by  their  public  delivery  or  [terforraancc  iu 
the  prei*cnce  of  all  who  choofle  to  attend,  so  dedicated  to  the 
public  that  they  can  be  printed  and  published  without  the 
anthor's  permission.  It  docs  not  give  to  tlie  hearer  any  title 
to  the  manuscript  or  a  copy  of  it,  or  the  right  to  the  use  of  a 
■  copy/*'  This  language  clearly  expresses  the  true  principle 
that  the  nnliccn!4fd  publication  in  print  of  a  play  obtained  from 
its  public  pciTurniance,  by  any  nienns,  whether  writing  or 
mccnory,  is  piratical.  But  the  court  seems  to  have  given  some 
weight  to  the  consideration  that  there  was  no  allegation  or 

I  7  koh.  (N.V.J  Ma 
«  2  Swecnj  (N.  Y),  680. 
•  47  N.  Y.  532,  MS. 
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proof  that  the  plaj  iti  conlrover»y  Imd  been  secured  llirougli 
memory.  **  The  fact  la  found,"  said  Judge  Allcu,  *' tlist  tk 
defendant  received  tlio  word^  of  tins  comedy,  and  a  description 
of  tlie  arrungeuient.,  gcueml  Htagu  directionti,  diviHion  of  acU 
and  scenes,  as  printed  by  him,  rrara  ono  or  more  persons  wbo 
liod  scon  or  heard  tbi.'  same  pnlilicly  performed  in  England.  It 
is  not  found  that  it  was  reported  by  the  witnesses  of  the  (jerfona- 
ance  from  memory :  and  it  would  be  entirely  consistent  vilh 
the  findinKti  that  copies  of  the  play  as  performed,  with  ihe 
stage  directions,  A^c,  were  Rurreptitiously  obtained  and  put 
iu  tiic  (H^BstsHiou  of  the  defendant.**  ^ 

Theory  of  Reatrictive  NoUce.  —  In  Kecne  V.  Clarko,  the  th* 
was  judicially  advanced,  tliat  the  owner  might  reserve  his  righj 
iu  aniaiiuseript  play  after  public  reprci^entatiou,  by  a  restrict! 
notice  to  the  spectators,  which  would  prevent  them  from  Iw- 
fully  making  any  u»e  of  it  to  his  injury.  It  was  said  that  tlw 
etlect  cif  such  notice  was  to  create  an  understanding  betvKti^ 
the  spectators  and  the  owner  of  the  play  that  they  should 
make  any  use  of  tlicir  remembrance  of  it  to  his  prejudice, 
that  the  violation  of  such  understjinding  might,  in  thelttugiap' 
of  Chief  Justice  Robcrtitou,  wlio  pronounced  Llie  opiuioii."be 
restrained  upon  the  same  principle  aa  any  other  betrayal  of 
conlideiiee  ;  such  as  the  disclosure  of  the  secrets  of  a  lmxiti»s, 
arl,  trade,  or  mystery  agreed  not  to  he  divulged."  Sutb  un- 
derstanding, it  was  further  held,  could  not  be  implied  as  onCJ 
of  the  ordinary  terms  of  admission  to  the  performance, 
*^  might  be  created  by  Indoi-scnicuts  on  a  ticket  uf  admi«sixii|< 
or  uuLices  publicly  posted  in  the  place  of  performance,  or  ot 
modes-  Such  pn>:cantirms  are  necessary  to  protect  the  exdwitlj 
right  to  ait  uncopyrightcd  prr>dnction :  otherwise,  I  hey  would] 
stand  uu  the  same  foothig  as  if  they  were  copyrighted."* 

In  this  country,  the  doctrine  that  restrictive  notice  is  ntct] 
essary  to  protect  the  rights  of  an  owner  in  his  manuscript  (itof  J 
has  met  with  uu  recognition  outside  the  Sufteriur  Court  iifNe*] 
York,  where  it  was  first  announced  in  1867.  Aud,  cveu  Uv 
its  unsoundness  was  soon  foixildy  pointed  out  by  Judge  MuneK 
in  the  ftillowing  languagu:  **  Whatever  means  a  prudent  iiiuil 
may  adopt  to  prevent  liis  property  from  being  felouiuusly  ttkc^ 


»  47  N.  y.  M2. 
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from  him,  it  cannot,  I  think,  be  successfully  contended  that,  if 
be  chooses  to  take  the  risk,  he  may  not  leave  it  exposed  without 
mark  or  other  sign  to  designate  it  as  his  property ;  or  that,  by 
thus  exposing  it,  he  would  lose  his  title,  and  could  nut  after- 
wards recover  it,  or  its  value,  from  one  who  tortiously  took  it. 
A  wrong-doer  cannot  get  title  to  property,  or  escape  the  re- 
sponsibility of  his  tortious  or  felonious  aut,  merely  because  the 
owner  has  failed  to  give  public  notice  or  warning  that  it  was 
not  to  be  stolen.     If  carrying  away  in  the  memoiy  of  a  spcc- 
tatorf  or  otherwise  surreptitiously  obtaining  the  contents  of  a 
play,  is  without  the  consent  of,  or  unauthorized  by,  the  owner, 
and  therefore  an  infringement  of  his  property  in  the  play,  the 
act  is  not  excused  by  the  omission  of  the  owner  to  notify  the 
audience  that  they  will  not  be  allowed  or  are  forbidden  to  carry 
it  away  in  that  manner."  ^ 

It  has  also  been  declared  unsound  in  the  United  States  Cir- 
cuit Court  hy  Mr.  Justice  Drummond,  who  said  that  "  it  is 
not  easy  to  see,  however,  how  a  notice  can  have  any  effect  upon 
the  rights  of  the  owner  or  of  the  auditor.  If  the  latter  had 
the  right  to  carry  away  the  play  in  his  memory,  or  take  it  down 
phonographically,  and  in  either  case  to  use  or  publish  it,  the 
notice  prohibiting  it  could  not  affect  or  change  that  riglit."  ^ 

Restat  of  Antborlties.  —  It  has  now  been  shown  that,  although 
the  novel  theory  relating  to  memory  has  been  approved  or  rec- 
<^nized  in  several  recent  American  cases,  yet  in  every  one, 
excepting  Keene  v.  Kimball,  the  approval  was  wholly  extra- 
judicial. In  Keene  v.  Whcatley,  and  Keene  v.  Clarke,  it  was 
expressly  shown  that  the  authorized  performance  was  not  the 
means  of  the  alleged  piratical  representation.  Neither  in 
Crowe  V.  Aiken,  nor  in  Palmer  v.  Do  Witt,  did  it  appear  that 
the  defendant  had  been  aided  by  the  memory  of  any  person  in 
getting  possession  of  the  play  ;  and,  in  both  cases,  the  court 

1  Palmer  tf.  De  Witt,  2  Sweeny,  558,  thKt  the  cxliil>ition  liad  been  fur  tlie 
*  Cruvre  v.  Aiken,  2  Btsn.  212.  In  qualified  purpose  uf  obtaining  sub- 
determining  the  etEect  of  the  public  scribers  for  nn  engraving  of  the  picture 
exhibition  of  an  uncopyrighted  pniiit-  waa  baseil  tlie  ilecisiun  that  exiiibition 
ing  OD  the  owner's  rights,  the  Irish  was  not  audi  a  publit^lion  as  would 
Chancery  Court  gare  much  considera-  destroy  the  owner's  ommon-law  riglits. 
tion  to  the  inquiry  whether  there  had  Turner  v.  Kobinson,  10  Ir.  Ch.  121, 
been  a  restrictive  notice ;  and  on  the  510. 
existeDce  of  iuch  notice  and  the  fact 
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DRSiimcd  tlint  it  had  been  obtained  hy  olher  meana.    TliereU, 
then,  no  direct  nnthority  in  support  of  llio  tlit-orj  lliai  1115 
person  may  publisli  in  print  a  di-aniatic  ooinpositiun  obtaiued 
by  memory  from  its  authorized  public  i^erfonnance ;  and  qom 
tliat  unlicensed  repi'ciicntation  on  tlie  stogc  under  fiuch  circu 
stances  is  not  piracy,  except  the  single  case  of  Keene  p.  Ki 
ball,  decided  by  the  Supreme  Court  of  Maasachu setts  in  I6fl 
Against  this   authority  ii4   the  Judgment   of  the  Xeir  YoHc' 
Superior  Court,  in  French  v.  ConoLly. 

Wliat  ia  settled  by  the  American  aulhoriliea  is:  1.  llie 
public  [jorforniance  of  a  manuscript  dramatic  oompositiou  bf 
the  author  in  not  such  a  publication  aa  will  defeat  a  copyright 
afterward  secured.'  2.  No  person  without  Icax-c  may  pulJi 
in  print  or  publicly  represent  the  play,  if  obtuined  hy  fraud 
through  a  breach  of  conttttct  or  confidence,'  ur  if  gut  frou  iU 
lawful  performance  by  any  otiier  means  than  memory.' 


Rbfitation  of  thb  Theory  that  thk  Rioht  to  Usb  a  Pl*t 
MAY  OK  A<X}aiRi£D  BY  Mbans  OP  Meuory. 

or  all  l)iu  vagaries  and  erroneous  notions  (hat  have  giii»< 
judiciul  currency  in  construing  the  law  of  literary  profwrt;,! 
muat  absurd  is  the  theory  that  the  uulicciisctl  publicatiuu 
representation  of  a  manuscript  play  is  lawful  when  cffccifi] 
by  me:uis  of  the  memory  of  any  witness  of  its  autliurlfti 
perfonuaiice.  Proclaiming  it  for  the  first  lime  in  this  cuunuf, 
the  Court  said,  in  Ke«ne  v.  Wlieatley,  that  *'  the  doctrine 
of  the  (liHnm  of  Buller,  J.,  as  to  rejietilion  from  the  mcjuofj' 
of  (he  audience,  may  bo  regarded  as  established,"  anil  iliol 
*'  Mackliii  v.  Richardson,  if  to  l>c  followed  as  au  autlKiriiy, 
la  decisive  of  the  present  case.  A  like  remark  might  lie  tDii<lt 
as  to  &lorris  v.  Kelly.'**  At  (hat  lime,  there  wu.s  no  dcdMoti 
in  the  English  or  American  reports  to  give  tim  shodu*^  ^ 
support  to  this  theory.  On  the  contrary,  Vice^CIiaiwIln' 
McCoun,  of  New  York,  had  declared  as  early  as  1843, "  lital  !■* 


'   Stvonlr,  p.  551. 

*  Krenc  f.  NV]>r*tI«7,  0  .^tii.  Ijiw 
lift!  ^.  10)  ;  Kcvi>c  r.  Kinitinll,  10 
Univ  {if^'i  Mnu.).  661.  Mcl ;  Kcrae  f. 
CUrk«,  o  Hob.  (N.  V.)  8»,  01. 


*  Conceded  hy  all  U»e  AUthodtiii  on 
tills  poinl- 

*  0  Am  Uw  Rey.  90,  M- 
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Lrn'  off  a  mamiacript  di-ania,  with  intent  to  perform  the  piece 
ID   the  stage  against  the  author's  will,  was  nn  invasion  of  his 
immon-law  rights. "^     So  far  from  being  Hotlled  in  Eiigland^ 
the  <]Uc»4tion  had  neither  arisen  nor  been  dlscnascd.     No  refer- 
ence to  it  WQ:j  to  be  found  in  any  reported  English  opinion^  ex- 
cept the  amhiguona  du-tum  of  Judge  Buller  in  tlie  obscurely 
reported  case  of  Coleman  i'.  Walben,  decided,  under  the  statute 
Bf  Anne,  in  the  laat  centur)'.^     In  Mackliu  v.  Ridmrdson,  it 
was  expressly  found  that  the  farce  had  been  obtained  by  stc- 
Jiography  ;  ^  and  there  is  nothing  in  the  report  of  Morris  v.  Kelly  * 
■d  rIiow  that  the  fwrforinauee  complained  of  waa  due  to  the 
incuinry  of  any  person,  while  thoi-o  are  sufficient  reasons  for 
^wlieving  that  it  had  lieeii   ciTected    solely  l)y  meann  of  an 
■manthorized   printed    copy/     Mr.  Justice  Boar    rightly  Raid 
■n  18C0,  after  the  decision  in  Keeiie  v.  Wheatley  had  been 
Tnadc,  *'  the  precise  (juestion  which  the  case  at  bar  presents 
has  never  been  (ieterinined,  so  far  as  we  are  aware,  in  any 
reported  case/*** 

The  theory  is  as  unanpported  by  principle  or  reason  as  it  is 
by  authority.  No  reasonable  grounds  have  been  gUen  in  its 
support,  and  it  w  difTieult  to  conceive  any.  In  Keene  v. 
Wheatley,  it  was  said  that  "(he  manager  of  a  theatre  uiuy  pi'e- 
vcnt  a  reporter  from  noting  the  words  of  such  a  play  phono- 
graphically  or  atenographioally  or  otherwiae.  As  one  of  the 
audience,  be  would,  in  doing  so,  tran»gresB  the  privileged  con- 
ceded in  his  admission.  But  the  privilep^s  of  listening  and  of 
retention  in  the  menmry  cannot  l)e  restrained.  Where  the 
audience  is  not  a  select  one,  these  privileges  cannot  be  lintited 
in  either  their  immediate  or  nllerior  consequences.'' "^  In 
Keene  v.  Kimball,  the  enui-t  Kaid  that  Mis8  Keene  had  **  em- 


»  Jones  ».  Thome,  1   K.  Y.  Ivog- 
)bi.  409. 
"  "  n«porliii)i;  any  tiling  frucn  niera- 
can  never  (>«  s  paUit'fttion  wiihin 
it  utatutc.    Some  In^unoes  of  s trcngOi 
mcrnorjr  are  rery  HurpriAinK ;   but 
mere  net  nf  rctn-ntln)i  inch  a  |ier- 
Tomiancr  rainni^l  l>e  M\  n»  eriiii>iit.-c  to 
a  jury  that  llie  ii«fenr)nnt  liail  pinited 
Ibe  work  itKlf."    6  T.  K.  '^ib. 
>  Amb.  6^4- 
*  IJec.  &  \V.  4G1. 


M>'Keefe  tiya:  "My  flro  lUy 
ntarkcl  pieces,  li>cke<l  up  in  ninitu- 
•cript,  linve  li«en  rvpcstodly  prioled 
mill  puhlldlied  surreptitioiiBly  :  "  also, 
that  tlie  Attrcenble  Kurpriiie  iind  Young 
Qiiukrr  were  not  printnt  hy  aiillinrit/. 
]{fi;iillc(:lliiinfi  of  t1ie  I'lfu  of  Jitlia 
O'Kcfc.  wrilU-n  by  liirnM'if  £2  Yol«. 
in  oiw.  I'liiln.  11*27).  Vol.  U.,  pp.  107 
WU. 

<  16  Gray  {82  Miis».|.  &0U. 

'  «  Am.  Liw  Keg.  B6. 


668 


THE    LAW    OF  COPYRIGHT    AND    PLAYRIGHT. 


"4 

MM 

tirfl 


ployed  actors  to  commit  tlie  variouB  parts  to  memory ;  att^, 
unless  they  are  rcatraiiicd  by  «ome  contract,  express  or  iinpIieJ, 
we  can  perceive  no  icgal  reason  why  tliey  might  not  rc]>eat  what      , 
they  have  learned   hefore  different  audiences  and  in  ToriotaH 
places.    If  persons,  by  frequent  attendance  at  her  theatre,  hare  ^ 
committed  to  memory  any  part  or  tlie  wliole  of  the  play,  tkj 
have  a  right  to  repeat  what  they  heard  tu  others.    We  know 
no  right  of  pro|>erty  in  gestiii-es,  tones,  or  scenery,  which  would' 
forbid  such  reproduction  of  Ihem  by  the  spectators  as  tlieir 
powers  of  imitation  might  enable  them  to  accomplish."'    Tlie 
Chief  Justice  argued,  m    Keene  v.  Clarke,  that  "■  where  the 
audience  is  nut  limited,  as  in  the  case  of  a  public  iltealricti 
perfiirnmnoe,  the  pulilic  arc  held  entitled  to  make  use  of  thai 
faculty,  whiuli  is  necessarily  addressed  by  such  represeutatkn, 
to  wit,  the  memory,  for  the  purpose  of  refjeatiiig  the  content* 
of  the  play,  even  in  performing  it  elsewhere,  wlien  the  omer 
has  laid  no  restraint  upon  such  use  of  the  knowledge  so  ^ 
tained  and  retained  by  memory  only.  .  .  .  Remembering  to i 
certain  extent  is  the  natural  consequence  of  hearing,  and  umii||| 
Buch   recollection   naturally  flows  from   possessing  it   Tlie 
right  of  taking  notes  is  not  one  of  the  privileges  ncceworily 
conceded  by  a  public  ]ierformance,  and  the  use  of  any  twM 
artiliciat  aids  to,  or  substitutes  for,  memory  may  be  restruufJ 
by  a  court  as  a  violation  of  the  terms  of  odmission,  or  niof  1* 
made  part  of  the  police  of  the  place  of  performance,  so«W 
justify  not  only  its  prevention,  but  even  the  expulsion  uf  llilj 
offender."* 

The  effect  of  this  reasoning  is  that,  memory  being  given 
man  to  be  used,  any  use  which  can  be  made  uf  it  is  legilinuK 
and  that,  if  a  spectator  at  a  public  porforinanco  is  able  to  car 
away  in  his  memory  the  contents  of  a  play  unrestrniiitfil 
*'  police  "  arnwigemciils,  he  has  acquhcd  a  luwrnl  right  to  nataj 
any  use  of  sncb  play  he  chooses,  however  harmful  it  may  be  i 
the  owner.    This  fallacy  is  too  apparent  to  need  serioiw  ci 
sidcratiou.     It  would  Iw  as  wise  to  ai-guc  that  liecausi'-  a 
has  bands  for  legitimate  uses  he  is  justlBcd  in  putting  ttw 
into  his  neighbor's  pockets.      Memory  may  Ite  employed 
a  means  of  improvement,  enjoyment,  and  profit,  but  not 
1  W  Ony  (82  Mus  J,  WI.  '  6  Bob.  (N.  V.)  69,  flO. 
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invade  the  rights  of  another,  or  to  acquire,  without  considera- 
tion, title  to  the  property  of  another.  In  paying  for  admis- 
sion to  a  public  performance,  a  spectator  is  entitled  to  such 
inBtruction  and  enjoyment  as  he  may  derive  from  witnessing 
and  hearing  the  performance  and  from  recollecting  it.  In  other 
words,  he  is  entitled  to  just  what  he  pays  for.  Tliis  is  the 
consideration  for  the  price  of  admission.  But  there  is  no 
agreement  express  or  implied,  no  consideration,  no  understand- 
ing, that  the  spectator  shall  acquire  any  title  to  the  property 
in  the  play,  or  make  of  it  any  use  against  the  rights  of  the 
owner.  To  argue  that  a  lawful  title  to  a  play  may  be  acquired 
through  the  exercise  of  memory,  but  not  by  the  use  of  writing, 
on  the  ground  tliat  any  one  of  the  audience,  by  taking  notes 
during  the  performance,  "  would  transgress  the  privileges  con- 
ceded in  his  admission,"  but  that  "  the  privileges  of  listening 
and  of  retention  in  the  memory  cannot  be  restrained,*'  is  the 
shallowest  sophistry.  In  admitting  the  public  to  a  dramatic 
performance,  the  owner  no  more  transfers  or  concedes  to  any 
one  of  the  audience  the  right  to  exercise  his  memory  in  getting 
possession  of  the  play  for  subsequent  use,  than  he  does  the 
privilege  of  using  stenography.  Nor  is  it  easy  to  understand 
why  writing  notes  in  a  theatre,  even  to  the  extent  of  reporting 
by  short-hand  the  language  of  the  play,  is  any  more  unlawful 
than  exercising  the  memory ;  or  why  the  manager  has  any 
more  authority  to  prevent  a  person  from  taking  notea  during 
the  performance,  or  to  put  him  out  of  the  theatre  for  so  doing, 
than  he  has  to  exercise  the  same  powers  in  the  case  of  any 
one  found  writing  a  criticism  of  the  acting  or  an  original 
poem.  The  unlawful  act  is  to  be  found  in  the  actual  or 
attempted  use  of  the  play ;  and,  until  unlawful  use  is  shown  to 
have  been  made  or  threatened,  no  rights  have  been  violated. 
But  even  conceding  that  taking  notes  in  a  theatre  may  be  pro- 
hibited, the  fact  that  a  spectator  cannot  be  prevented,  by  police 
arrangements  or  otherwise,  from  retaining  in  his  memory  a 
knowledge  of  the  contents  of  a  play,  does  not  invest  him  with 
a  right  of  property  in  it,  and  is  no  reason  why  a  court  should 
act  restrain  him  from  taking  such  property  of  another  to  which 
he  has  acquired  no  title,  or  should  not  require  him  to  make 
good  the  damage  caused  by  such  unlawful  appropriation. 
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The  aliBurdity  of  this  distinction  between  the  exerciae  of 
memory  and  the  use  of  the  pencil  becomes  still  plainer  when 
we  consider  that  it  is  within  the  range  of  practicability  to  jreti 
copy  of  a  play  from  its  public  performance  aa  promptly,  and  u 
effectually,  by  the  former  as  by  (he  latter  method.  Iiistaum 
ofmcniuries  rcmavkal>lc  by  nature  arc  not  rare;  and  the  mem- 
ory, not  loss  than  the  hand,  can  be  trained  to  do  wdiidera. 
Older  than  the  sytttcm  of  stenography,  and  as  old  88  Sim(>nii]ei|^| 
who  lived  about  500  a.  c,  is  the  art  of  mnemonics,  wborf^" 
leacUerH  have  iihuwn  it  capable  of  wonderful  rosulta.'  With 
entire  success  can  the  memory  bo  so  trained  as  to  become  the 
means  of  securing  a  copy  of  a  play  from  its  public  [lerforminW 
with  the  promptneits  and  eii5e  of  a  stenographer.  NVherria 
theu  is  the  principle  different,  whether  in  getting  the  play  dm 
person  unes  this  means  or  another  his  skilful  band? 
mii(>motn<:  faculties  of  actors  are  in  constant  practice  ;  aud  i 
practicable  for  a  rival  mauagcr  to  enlist  in  his  service  men  and 
women  whose  trained  memories  would  enable  them  to  refiro- 
ducc  n  play  after  witnessing  its  performance  but  two  or  thrrt 
times.  Hut  dues  this  give  them  the  right  to  do  so?  Can  iIm 
ownership  of  valuable  properly  be  thus  acquired?  Tlio  pro;)- 
ositiou  should  need  no  refutation.^ 


iti^ 


t  AUotiC  1600,  Umb«rt  Scliciikcl 
BBtonislied  »ll  clanivi  in  FrBnc«,  Ger- 
nmoy,  inc)  the  NelherlKrviii),  by  hli 
niiiemoiiiti  pt'rfonniiiK^B,  wliii^^i  tri^ro 
■a  wonilerrul  timc  tlipy  were  prtj- 
nouiK'vil  l>y  ■unit*  tlie  ilevll'it  iltiing*. 

^  'Dh,'  (ulluwing  iii»tNiic'C«  iif  n.-itiiu-k- 
«ble  memories  ure  i;itcJ  by  Sir  William 
lUmilton  ;  "  Kor  intellw;tu»l  power  of 
llie  I%he«t  or(l«r,  nuno  w«rc  dUtin- 
guittlieil  altuve  Groihis  Aiirl  Pii&cmI  ; 
Kiid  Oroiiua  »nil  Pascji]  fnrcol  notliinif 
tliey  liai)  ever  re<i<l  or  lUoufilit.  I^eib- 
nitE  Hiul  KuTor  wer«  not  ivna  wiiihnled 
for  iheir  iiiIeIllKi'n<-'<^  ihnn  for  their 
memory,  nnA  IkiUi  i-mild  repcuit  Uio 
whole  of  tile  j^)iiei<l.  Donciluii  kiiew 
the  f'arjms  Jiirii  by  Iicftrt,  rdiI  yet  lie 
wft«  out'  of  ibc  priifi)  untie  ft  iin<1  mo«t 
original  apeculHior*  in  jiirioprudenoa. 
MtirAtori,  ihoiigh  not  m  genius  of  the 
very  higlieiit  nnler,  wns  ■lill  «  mnn  of 
grenc   nhility   ami]   judgiiu-nl;    niiil   ao 


powerful  waa  hit  retention. 
tnakinit  qitoiaiion*.  he  hftd  n'f 
rend  hi«  (Mutsiiiitie,  put  ilie  boob 
thL-ir  pliico,  And  ihvii  li>  writ*  oil  DM 
memory  tlie  words.  Hen  Jonwi  *!& 
Its  th«l  he  could  re(>oat  all  heliid**** 
written.  Niid  whuie  booki  ihal  W  M 
rend.  Themistofles  could  adl  byrt*** 
natnea  ihe  twenty  tlMoaanJ  dtiifW*' 
Atlii^na;  Cyrua  is  ri.>pnrled  to  !■■'■ 
known  the  namv  of  erery  BoldlCT  *> 
Ilia  army.  Hortenaiuk,  after  0 
the  fcnvileat  uratur  of  Rome.  ■"" 
•ittinit  u  whole  day  .hi  &  public  u)*v 
correctly  enunciated  from  memon 
the  tliiofrs  «n)il,  Iheir  prk-en.  ai") 
names  ut'  tlw  purchanen  N'^'-'O' 
tlie  litalarinn  of  Itoiiie,  wa«  not  Icwl 
tln^uished  for  hit  aiemory  tlian  foi 
ftcuieneu-  In  his  youth  Iw  w>* ' 
]i1oyed  in  one  of  the  publiv  oflicn  ol 
Drniiiark  ;  part  of  a  lMK>k  u(  nt-ronnti 
Imrint;  been  deatruyei),  be  rMtonJ  k 
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The  dislinction  making  the  acquisition  of  a  drama  by  stenog- 
raphy unlawfulf   but  proclaiming   it  the  legitimate  spoil  of 


fnim  hii  rocollectlan."  Lectures  on 
Mem [)liy Bice  ami  I^tRic  (til.  ly  MhtwcI 
and  Veili-ti,  4  vuU  E.linhur(cti,  1870- 
74),  Vol.  It.,  p.  22«. 

Thf  »Ii>ry  narrated  hy  Mnrelua  in 
his  Vnriir  Lreiioun  at  the  wfincltrfill 
memory  of  *  ynung  Corfinin  vrlio  hml 
|pin«  to  Pnilua  to  Mody  civil  law  in 
thuR  toll)  by  lEumillon :  "  He  was  & 
frequent  Tisitor  ii  lite  liau»o  and  i;nr- 
di'np  of  Mun>lui,  who,  hsvirp  henrd 
ilinl  he  pOBWBMd  a  reinarknblc  «r!,  or 
faculty  of  nivmnry,  tnok  m'ONfiitti. 
tlioufch    invrpdiilDiis   in   repnn)    to  rc- 

forta.  of  r«qiieBtin}t  from  him  a  speci- 
ten  of  Ilia  [>ower.     Uv  at  onct  aiiri>oil ; 
nd,  hnrmg  iidjonrned  with  a  conild- 
erable  party  of  dititinfcuiitied  audicom 
_^to  a  nalnon,  Murrlu*  bi-);»n  In  dielutc- 
Bbronl*.    T^itIii,  firet-k,    l>iirl>nrnUB.    ot];- 
^%if]cant  Hticl   nMn-«i(;ni levant.   di«jt>iiied 
and  connet-ltfd,  until  lie  wearied   liim- 
Klf,  the  young  man  who  wrot«  tliciu 
down,  and    ih«    audience  who    were 
preMnt ;  '  wc  wi>re  all.'  he  »ny»,  '  mnr- 
Telloutly   tired.'     Tlie  Coriican  alone 
wiu   the   ore   of  the  whole   L-onipnny 
alert  and  trvuh.  anri  cnncinually  dcvireil 
Moretna  for  more  worda.  who  declared 
■he  would  he  more  ilmo  bntiefied  if  he 
^^oiild  r(-]i<-At  the  half  nl'  whnt  hail  kft?n 
taken  down,  and  nt  length  he  cenati). 
Tlie  yoiiti(C  inan.  with  lii»  gazt.>  Bxed 
upon    the  (TTound,  itooil  filent    for  a 
.brief  M-aton  ;  and  then,  NayH  )(un<lo«, 
iVidi  Jiu'iiniu  Hiihjietiximim.      Ilavin^ 
BfTiin  Uf  Bpeak,  he  nhaiilutely  repraied 
Me  whole  wurda  in  the  naine  onh-r  in 
rhivh  lliey  liad  hven  ik-lirered,  without 
be    tlt}ihie«l  hi'silntion :    llieii.    emu- 
tm  inu   from    the   last,   he   repented 
ihem   hnckwardi   till  he  oame  to   llio 
Sr»t      Then,  iittncii,  bu  that   he  spoke 
tlie  Rrti,  (he  tliird.  the  flAli.  and  so  on  ; 
did  Ihifl  In  any  onier  that  wnt  asked, 
and   all    without    tlie    Binalleat    error. 
HnTin^*ul>wquen(ly  liecomefAmtliarly 
aeqiininttHi  with  liim.  I  have  had  other 
kod  fre4|tii>iit  cx|>^rii>ner  of  lit*  power. 
Ue  aMureil  tie  (ami  he  hail  ncitliiiiy  of 
the  boa»)er  in  htm)  that  he  could  re- 
cite in  the  manner  I  l«ve  mentloni>d 


TO  the  amount  of  tliirty-aix  thouftand 
wonta.  And  what  is  more  wooderful, 
tliey  all  «a  ni1licn-d  to  the  niiiid,  that 
after  a  yenr's  interval  be  L-ould  repeat 
tliem  without  trouble.  I  know,  from 
having  tried  him.  lie  voiild  do  «o  after 
a  (MnKiderahle  lime  (/wnt  muhiM  illrt]. 
Nor  wa»  this  all.  Kmncbcui  Molinus, 
a  patrician  of  Venice,  wrs  resident 
with  me,  aynnnp  man  ardently  demoted 
In  lileralare,  who,  as  lie  had  but  a 
wretohed  memory,  hu  souglil  the  Corsi- 
i-nii  to  instrueC  him  in  llie  art.  'I'ho 
ilinl  of  hifi  desire  was  enoUKh.  and  a 
daily  counwof  instruction  commenced, 
and  with  such  success  that  the  pupil 
coiiEd,  in  about  a  week  or  ten  days, 
easily  repeat  To  the  extent  of  five  hun- 
dred wonln  or  nuirt*  in  any  order  tliat 
wan  ]ireisi;ril>e<l.'  "     Iliid.  219. 

Fauvel-fitiuraud  tells  the  story  (hat 
when  Voltaire  was  at  the  Court 
of  Fn^-dcrick  iho  (jrent,  he  ipoke  en- 
thusiastioilly  lo  the  king  one  eren- 
init  nt  n  new  poem  of  oftnoiderahle 
length  on  wliich  he  was  at  work.  On 
its  complftitm,  the  brilliant  literary 
aoeiely  nf  Herlin  was  assembled  at  the 
I'mii^ifui  court  to  hear  tlm  new  |xjem 
read  by  its  iiLiihor.  When  the  reading 
wuh  diibhetl.  the  king  was  as  lavish 
with  his  praises  at  were  hiit  U'tinied 
guests,  hut  Ian|{hinf;ly  remarked  to  iha 
philosopher  that  the  same  cnnipniiltion 
had  heen  submitted  to  his  rrhlelsm  n 
few  monlhs  before  hy  one  of  hia  offl- 
vers.  Here  Ihe  ]cin({  simimuned  a 
youiiK  offlt-er.  urrd  a*ki-d  for  the  miinu- 
seript,  He  replied  that  it  lind  been 
lost,  hut  that  he  could  recite  the  poem 
from  memory,  which  he  did  with  strict 
accurncy,  to  the  jircat  aatiiiiifhiiient  of 
the  eompftny  and  the  conf  usron  of  Vol- 
taire. Frederick  row  explained  to  tJio 
Frenclt  wit  tiiiit  Ihe  officer,  stationed 
behind  a  cnruin,  had  heard  the  poem 
read  by  the  author,  and  nan  t)iu»  on- 
abh'd  In  reppat  it.  Phreim-Mnfmo- 
It-i-liiiy  (N.  V.  IMol.  ^6.  Ill  the  same 
book,  other  instaticeH  of  remarkable 
nicniorie*  arc  ^iven. 


572 


THE  LAW  OP  COPYRIGHT   AKD  PLATRIGRT. 


tenacious  memories,  is  one  merely  between  the  mo(Jes  or  means 
of  petfirg  a  play  ;  and  it  ia  not  t>a«y  to  see  wliy  one  iin'tliod 
shoiiM  give  a  better  title  tlmn  the  other,  since  Inith  aiv  withoul 
consideration^  and  without  the  authority  or  eonscnt  of 
owner.  The  simple  manner  of  getting  the  play,  as  lung  aa 
18  without  coiisideralion  or  authority,  cannot  afTect  the  fun 
mciitAl  principle  at  iftsue.  Tlierc  is  a  principle  of  jiiBtice.etdi 
than  the  written  law,  that  property  can  rightly  be  acquired  oitl^ 
by  a  good  eonstderation.  Either  the  public  representation  rifi 
play  is  a  publication,  ao  am  to  work  an  abandonment  of  tli« 
owner's  rights  of  property  therciu,  or  it  is  not;  and  in  eillier 
case  the  mode  of  obtaining  it  is  immaterial,  as  afl^ting  tlta 
owner's  rights  or  the  invader'tt  wrong,  as  lung  as  there  is  IHI 
con  Rid  era  ti  on  and  no  agreement. 

There  is,  then,  no  foundafion  for  the  distinction  which  hat 
been  judicially  recognized  between  the  different  means  eiuplifved 
in  obtaining  a  play  from  its  public  performance,  —  making  oim 
mode  lawful  and  the  other  unlawful.  The  real  question  is. 
whether  the  public  ]>erfurniBncc  of  a  play  not  published  or 
copyrighted  is  per  m  an  abandonment  of  the  owner's  rights; 
and  wliatevor  may  lie  the  true  solution,  the  principle  is  iiol 
affected  by  the  means  of  reproduction,  or  by  the  presence  or 
absence  of  a  restrictive  notice.  Tliis  question  may  Iw  regti>!«J 
aa  virtually  settled.  It  is  conceded  that  the  public  perform-^ 
ance  of  a  manuscript  play  is  not  a  publication  prejudicial  to  (iK 
rights  of  the  owner,  except  as  far  as  others  may  l>econie  po^ 
sessed  of  a  copy  through  the  agency  of  memory.  As  there  il' 
no  sound  distinction  in  principle  iMjtween  memory  and  taj 
other  unauthorized  means  of  getting  a  copy,  the  doctrine  <if  tM 
courts,  carried  to  its  natural  and  logical  extent,  must  ■«  that, 
whether  the  play  be  obtained  by  the  use  of  writing  or  llie 
erciac  of  memory,  or  any  otljer  means  without  the  (Miistiit 
the  owner,  representation  is  not  a  publication  destructive  of 
owner's  common-law  rights.  This  is  the  true  doctrine.  Itwu 
affirmed,  as  lias  been  seen,  by  the  New  York  Superior  Court. 
in  French  v.  C<molly,'  and  it  will  doubtless  be  adopted  tiytbfi 
courts  hereafter.^ 


ttt. 


•  S«<«  'init,  p,  662.  fnllnwiii|r  nomid  vtcwi  nt  tliU 

>  Moneil.  J.,giin  expiMiion  toUii    Id  delivering  tlii  opinion  of  ibei 
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Common -I*aw  Rights  In  United  States  not  PiQjudiced  by  Public 

Parformancfi  of  Play.  —  The  tnie  principle  wliich  governa  tlie 

question  relaiing  to  tlin  efTect  of  |mUIic  repix'sciitation  on  the 

owner* »>  exclusive  rights  in  a  mannscript  dramatic  composition 

Llias  been  wholly  overlooked  in  the  recent  judicial  discussions 


T«rm  of  tlie  Nev  York  Snporior  Coart 
in  i'aliner  v.  De  Win  :  — 

"  It  Kemi  to  me  (Iml  my  surrepli- 
liou»  prot-uriiig  of  tlie  Ulernry  prttperty 
of  aaotliBr,  no  malUr  how  vUuinni,  if  it 
wiu  unauihnrizt'd  nnd  nitUout  tlie 
knriwli-i)t;e  oT  consent  of  the  owner, 
■ltd  ulilmiiK-il  bvfiM'o  publication  by 
liim,  i»  nil  iiivniiioii  of  lii«  (iniprictarjr 
ighls,  if  Ibe  im)[icrty  w*  ubtJiitiL-il  is 
tde  u»e  of  to  bit  injury.  Eacb  uf 
lie  l«arn«(l  jiutices  aOniiit  tlint  h  piny 
innot  be  UwfuUy  taken  down  by  r 
inrl-tiAnil  writer  from  tbe  lip»  of  tbe 
cUini  iluriiig  n  piiblin  perfnruinnnD. 
1(  takvn  tbuH  by  m  su^nugnipiier,  ia  it 
different,  in  i(»  lejr*)  effec-t  ami  result- 
log  consequences,  from  committing  to 
siemnryaml  afterwnrtlj  wrltitiK  it  out  J 
In  prim-ipic  il  i«  m)t.  They  are  only 
tliflerent  iiiiKlefl  of  rioing  tb<.'  snuif  thing, 
and.  if  ivitbuut  tbe  nuthur's  ainsciit, 
RiY  alike  injurious  ti)  his  interests. 
The  objection  Is  not  to  tiie  committing 
a  play  to  mcmnry,  for  orcr  that  no 

•eoQrt  can  exon.-iee  any  control,  but  in 
fesing  the  memory  afttrwurda  an  tbi> 
tneans  of  depriving  the  owiit-r  of  bifi 
property.  Such  ate,  it  »cuii>s  lo  nie, 
b  aa  much  an  infrinticmeut  uf  the  au- 
llinr's  con)nton-lfl.w  right  of  property, 
as  if  hia  manuscript  lins  bi-«n  feloni- 
ously lakt-ii  from  his  posseMion.  I  OAn 
tWf  no  dilVretice.  .  -  Upon  u  careful 
CitmideralKiti,  therefore,  of  the  niibjeut, 
]  hAve  not  beio  able  to  apprccialv  llie 
dfatinction  which  tbe  lenmcil  jurt|;c«.  in 
Kevne  v-  WbuatlfV  and  Keeni-  r.  dorkc 
ind  Crowe  v.  Aikeu,  havw  HCtemjiti-d 
lo  draw  bi^twecn  dlfTereiU  modes  uf 
obiaioing  the  conlcivis  of  a  manuscript 
play  from  its  public  perform nucc- 
Tbey  nre  e<]ually  objectionable,  and 
are  merely  diffirenc  modes  of  depriv- 
ing an  Hiithur  of  his  lik-rary  propL-rly  ; 
tfiervfore  any  wode  which  eflectu- 


■tei  thai  purpone  i>  anlawfuU"  2 
Swwny,  66",  66V*. 

And  so  in  Boucicault  v.  Pox,  il- 

though  tiic  question  ns  to  the  distinc- 
tion betwi^en  memory  and  writing  waa 
not  rnised,  Mr.  Juitii.'e  Sliipmitii  look 
the  strung  ground  that  "llierv  uin  be 
no  evidi-iiu-  of  abnmtnnnicnt  to  the 
pulihc  of  liny  rights  growing  out  of  lh« 
atithiiroliiii  of  a  manuscript  drawn  from 
(lie  mere  fact  that  the  manuscript  haa, 
by  tlic  content  and  procurement  uf  the 
iuthor,  bcvii  read  in  public  hy  him  ur 
anutlier,  or  recitc-d  or  rt-prexcnu-d  by 
the  elaborate  perfurmanccs  and  siiowy 
det:orntioii8UftlicsUge.  If  iheroadlug, 
ri'cilatiiw,  or  performance  Is  conducted 
by  hia  direction,  by  his  agents,  for  Ids 
benetlt  and  prufit,  with  the  SAiiiitoii  of 
Ibi'  law,  how  cran  it  be-  said  to  be  erl- 
dence  of  his  intention  lo  abandon  his 
production  to  the  publlu  I  Suppose 
Mrs,  Ki-nible  were  to  read  in  her  un- 
rivalled manner  a  drama  of  her  own 
production,  would  tlie  reuditig  be  a 
dedication  to  the  public,  and  authorize 
any  ehiculinnist  to  read  it,  wJio  could 
obtain  a  ('*>py,  against  the  consfi'nt  of 
the  author  1  How  would  it  cbange  the 
matter,  if  she  should,  instead  of  read- 
ing the  plJiy.  have  Ji  brouffiit  out  by  a 
company  «t  Wnllack's  or  the  Winter 
ftnrden,  with  at!  Clio  enihcllishmenia 
wiiich  tbe  sbigc- can  lend  7  Tlie  true  doc- 
trine is,  that  the  literary  property  in  llio 
manuscript  continues  in  the  author  so 
lung  as  he  exercises  conind  over  it,  or 
\iM  Uie  right  to  control  it ;  aud,  until 
its  publication,  no  one  has  a  right  to  ita 
u»e.  or  that  of  its  contenla,  wiiliout  liia 
consent.  Tlicrefore  any  spei:inl  use  of 
it  by  him  in  public,  for  his  ovro  bene- 
fit, is  a  UM!  [H-rfc(;tly  consistent  with 
bis  cxduflivi-  right  to  its  control,  and 
ift  nu  evidence  of  abaudoamvnl."  fi 
Bkichf.  96. 


574 


THE  LAW  OP  COPTRIOHT   AND  PLATRIOni. 


of  the  subject.  If  auch  rights  are  lost,  restricted,  or  pr< 
by  pnhlic  representation,  it  must  he  either  hy  force  of  the  com- 
mon law  or  liy  o[)eratiun  of  tioroe  statute.  It  liaa  l)ecii  Bhown 
elsewhere  in  tiiia  work  tliat  by  the  common  law  no  riglits  in  an 
intellectual  production  are  forfeited  by  a  publication  of  any 
kind.  The  pro[>crty  in  a  literary  work  Is  not,  by  the  cotnmoa 
law,  prejudiced  even  by  its  publication  in  print.  Ah  far  as  tlie 
comaioEi  taw  \s  coucerucd,  the  owner's  righta  are  the  same  ii(ter 
pulilication  in  print  as  they  were  before.  The  now  settled 
doctrine  lliai  there  can  be  no  copyright  after  publication  uxccjit 
under  tlic  statute  is  ba^ed  on  the  ground,  not  that  publicatioi 
is  by  the  common  law  an  abandonment  of  the  author^s  rigliu, 
but  that  the  commun-law  property  in  a  published  work  is  taken 
away  by  operation  of  tlic  statute.' 

It  is  then  clear,  both  on  principle  and  authority,  that  tk 
projrerty  in  a  manuscript  play  is  not  injuriously  affccteJ  br 
authorized  public  reprcseiitation,  unless  by  the  operation  d 
some  statute.  Now,  in  the  United  States,  there  is  no  stniute 
Thich  can  have  this  effect,  because  there  has  been  no  legisUtioo 
relating  to  manuscript  dramatic  compositions.  Statutory  pllf- 
right  is  sccnrcd  in  published  compositions  alone,  and  rcprc«u- 
tatiou  is  not  pu!)lication  within  the  meaning  of  the  stalute. 
Wiien  a  dramatic  coniirosition  is  puldiahed  in  print,  the  ownerd 
conimon-iaw  rights  are  destroyed  by  operation  of  the  i(tatute,to 
which  he  must  look  for  protection.  But  property  in  a  tnaim- 
script  play  is  governed  exclusively  by  the  common  law.  and  is 
in  nu  wise  alTcctcd  hy  any  statute.  Hence,  in  the  United  Ht«m< 
the  owner's  rights  in  a  manuscript  play  are  not  prt^udlccd 
by  its  authorized  pulilic  n-prcscntation. 

RepresaotAtion  made  Equlvaleat  to  PubUoatJon  by  Esfil^ 
Sutute.  —  In  England,  the  questiou  is  affected  by  other  con- 
siderations. Parliament  lias  granted  the  exclusive  riglit  of 
represcntiug  not  only  prinled,  but  also  manuscript,  dniuial'C 
pieces.*  The  latter,  equally  with  lIib  former,  ai-e  brwifli' 
witliiu  the  o(H'nition  of  the  statute.  Moreover,  it  is  exprMiiy 
declared  that  t!ie  public  represcntatiou  of  a  dramatic  compo*^ 
tiou  shall  be  equivalent  to  the  publication  of  a  book.*    TIk** 

I  Sec  a^U,  p.  116.        >  8  &  4  WHI.  IV.  c.  15.         •  &  fc  6  VlcL  c.  <l 


I 
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be  little  doubt  that  statutory  playriplit  in  a  manuscript  play 
l>e  secured  only  on  tlie  conditions  impoRcd  or  implied  hy 
the  Ktatiite,  one  of  which  is  tliat.  Ihe  first  public  perforinance  of 
the  piece  shall  be  in  the  United  Kingdom.'  lleiicct  where  it 
apficared  that  a  manuscript  drama  had  been    first   publicly 

*  represented  in  a  foreign  country,  il  was  lield  that  the  title  to 
English  playright  was  thereby  lurfeited.* 
Has  Common-Law  Playright  been  taken  away  by  Engllab  Stat- 
ute ?  —  It  is  an  im);r)rta]it  question  wlietbor  the  exeliinive  right 
I      of  representing  a  niannsciipt  play  has  existed  hy  the  connnon 
■law  iu  England  since  it  was  secured  by  the  3  &  4  Will.  IV. 
c.  lo,  passed  in  1H33.     There  is  no  doubt  that  the  ooinmon-law 
right  was  in  full  force  until  the  act  of  William  was  passed,  and 
it  still  remaiuB  unless  It  has  been  taken  away  by  the  ojieratiun 
of  that  statute  or  the  5  &  6  Vict.  c.  45.     This  question  has  not 
^_  been  judicially  considered,  and  I  have  finitid  no  discussion  of 
^Pfit.     It  should  have  been,  but  was  not,  raised  in  Boucicault  v. 
Delaficid  and  in  Boucicault  v.  Chntterton.'    In  each  of  these 
cases,  the  plaintifl'cluiuied  the  exclusive  rigtit  c»f  representing  a 
manuscript  drama  which  lie  had  caused  to  he  performetl  in  the 
United  States   before   its  public   rcpreseutatioEi   in    England, 
nicre  was  little  doubt  that  by  tlio  first  performance  of  the 
I       play  in  a  foreign  country  he  had  forfeited  his  claim  to  proteo- 
^fetion  under  the  English  statute;  and  it  was   so  held  by  the 
court.      But    the    question    whether   the   commuii-Iuw   proji- 
erty  in  tlie  play  had  been  lost  was  not  referred  to  in  cither 
case. 

The  settled  doctrine  that  there  is  no  copyright  hy  the 
common  law  in  a  book  after  its  publication  is  based  on  the 
reasoning  that  in  securing  the  right  by  statute  the  legislature 
intended  to  take  away  the  right  recognized  hy  tlie  common  law. 
In  other  words,  the  statutory  was  given  as  a  eubstitute  for  the 


1  See  po*l.  p.  604. 

■  BuucicMUlt  V.  DcMcliI,  1  Hem.  & 
G07;  BouctciuU  i-.  CbBtlcnoii,  5 
;h.  I>.  'Jt'T-  'I1iew  two  CBies  were 
'dccideil  under  nection  t'J  o(  l)ie  Ititer- 
tiatioiial  Cdpyriglit  Stniiite  7  &  S  Vkl. 
c.  12,  but  tUty  nilglit  liave  bi-tn  pntp- 
erir  decided  wiUiout  any  rt^ll-rviiL-e  tu 
lis  itci-     i>ee  nnit.  p.  2'tM,  snd  p.  20&, 


n,  8,  Tliere  is  liltio  doubt  lliat,  inclc- 
pt'inlt'iilly  of  lliiB  proviwrtn,  pul»lk"  rep- 
rtsentalinn  o(  n  mAiiu«cri[it  plar  in 
It  forL-ign  couatry  vroiild  be  iiold  lo 
defc&t  tlie  exclusive  rifilita  citnCerrcd 
by  a  Jt  •*  Will.  IV.  c.  \r,.  and  6  A  0 
Vice.  c.  46.     Si;e  /mti.  p  TJU4. 
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coDimon-lanr  right.     When  a  rQaiinscript  ia  published  witliiti 
the  meaning  bf  the  atalute,  the  conimon-Iaw  right  ceases,  and 
the  statutory  copyright  vests,  provided  there  hfw  beeu  a  com- 
pliance with  the  conditions  of  vestment.     The  sonndnesa  of 
tliia  reasoning  is  open  to  criticism,  and  it  htm  beeu  criticised 
in  that  part  of  this  work  where  it  in  maintained  that  the  statute^ 
cannot  rtglitly  be  construed  to  have  destroyed  the  commoulat^^ 
property  in  a  literary  production.^     But  whether  sound  or  nn* 
sound,  the  reasoning  whiuli  htm  been  applied  to  the  cupyriirht 
statute  is  eqiiolly  appMcablc  to  the  statute  which  secures  plav' 
right.      Applying  to  the   latter  act  the   same    principles  of 
construction  which  liave  l>eon  held  to  goreni   the  furiner.  it 
will  follow  that  in  granting  the  exclusive  right  to  reprewMit  s 
manuscript  play  the  legislature  intended  to  supersede  Uk  coid- 
nion-hiw  right;  unci  that  when  a  play  is  published  within  tlie 
meaning  of  the  statute  the  common-law  right  ceases,  an<l  tk 
statutory  right  attaches  on  certain  conditions.     Now,  vilhin 
tlic  meaning  uf  the  statute  which  secures  playright,  a  manu- 
script dramatic  compositiou  is  published  when  it  is  pultlicl; 
represented ;  because  not  only  is  the  relation  which  represen- 
tation bears  to  playright  analogous  to  that  which  publicAlio:! 
bears  to  copyright,  but  the  statute  expressly  declares  thni  ikc 
public  perl'urmance  of  a  dramatic  composition  shall  he  equirt- 
lout  to  the  publication  of  a  book.'    Hence,  the  conclusion  to 
which  we  are  broug'hl  is  that,   in  Ritgland,  the  comtnoii-Ii* 
right  to  the  exclusive  representation  of  a  nianu.scrlpl  plaru 
lost  by  the  public  performance  of  the  piece,  and  that  thereafter 
the  only  protection  to  which  the  owner  is  entitled  is  that  iri«« 
by  the  statute.     This  construction  is  in   harmony  will)  tl)>C 
which  has  been  given  to  tlie  copyright  statute,  and  it  is  pralit- 
ble  that  it  \a  the  view  which  will  be  adopted  when  the  qutstlon 
shall  be  presented  for  judicial  delcrmiuatiou. 


Generai-  Principles  Govrknino  Phoperty  is  UitPinuBlV. 

Plats. 

Aoqiilesoenoe  In  UnllcenBed  Performaocos.  —  The  principle 

been  recognized  that  the  owner's  common-law  property 


1  Sec  aaU,  p.  30,  at  wy. 


1  o  &  6  Viet.  e.  <6. ».  >X 
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play  may  lie  forfeited  by  acquiescence  in  its  uiilieenscd  use. 
No  general  nilo  can  bo  given  as  to  how  long  or  by  how  mnnj 
persDUH  or  in  liow  many  places  the  uiiliceiisod  representations 
of  a  play,  without  ubjcctiun  on  the  patt  of  the  owner,  must  be 
^ovn  in  order  to  prejudice  hla  rights.  But  it  would  Rrom  that 
a  general  and  long-continued  unlicetiKed  U8c  should  be  made 
to  appear,  and  tlicro  is  no  doubt  that  tlic  owner  mudt  I>c  »]iuwn 
to  have  liad  knowledge  of  this  fact.^ 

Common-Iiaw  Rights  Lost  by  Autborlfted.  but  not  Unauthorised 
PobUoation. —  When  a  dniiuulic  conipositifni  ia  pn))U»hed  in 
print,  by  authority,  all  oommon-law  riglits  in  it  arc  lost.^  Tlie 
composition  becomes  public  property  unless  a  valid  copyriglit 
isHecured  under  the  statute.  Aud  this  is  equally  true  whether 
the  publication  be  made  in  one  country  or  in  another;  whether 
in  the  United  States  or  in  Europe. 

But  only  an  authorized  publication  works  an  abandoumcnt 
of  common-law  riglits.  These  are  not  prejudiced  when  a  play 
ia  published  without  the  consent  of  the  autlior  or  owner.*  In 
Crowe  I'.  Aiken,  the  defendant  pleaded  that  it  was  by  printed 


'  Se«  coD>i«lention  of  tliii  subject 

In  tlie  CMM  of  publiahed  worki.  ohU,  p. 

604  tt  $^.   tWe  aUo  Uoucicjiult  r.  Wood, 

7  Am.  Xiaw  Kent-  n.  B.  fi&O ;  ■.  c.  2  BUs. 

^;  Keene  c.  n>rke.  5  Rab.   |K.  Y  ) 

Hk,  67.     In   lii>   dwientiiiK  upinitiu  in 

Bteene  r.  CUrkc,   Mutivll,  J.  *nitl :  "I 

oinnot  concur  in  tlie  npininn  tlint  llie 

plAlntiff  lost  Iter  IJieriiry  prap^rty  in 

tlie  pUy,  nu-rvty  1ivoiiua«  il  wba  )u.'l«d 

frum    a   m«i)uat.'Hpl,    aiaili*   up    from 

mttoorj,  Kt  vurious  timea  ami  plai-'fa, 

viUtoul  the  ftiiiM-litm  or  kriiiwU-il^i*  uf 

tb«  plaJniift',   iiiir  t-veii   if  it  wm  thus 

actrU  witti  tier  IcnnwLeJge,  but  witttotit 

htr  oooMtQL    1  <io  not  tbink  the  title 

to  literarjT  proporty  it  tliveaietl.  or  tbe 

rigbl  1u  iu  eiclLuir^  poKWMton  lot>t, 

b/  mrrelj  •uffmn^  infrin^>niLMit»  uf 

lucb    rt|{ht»   tn    pnss   unnotii-c^.      An 

owner  is  nut  olfllgd  to  involve  liiin> 

^llf  in  expensive  liilgaiion  witb  every 

Ibrung-doer,  lor  lite  purpow  of  pre«erv- 

I^  or  pmlcutinK  bia  nxlil  iitlimmply 

|[|  niiirrl   bis  tille;  and  cfrtniiily,  wilb- 

Oni  proof   of     some  Kfliial  iltrilk'atinn, 

ItoUitng  that  falU  »bort  of  n  Ivn^-L-on. 

■Kted    aoquittotDM    io    lorreptitJous 


perConnancei  of  a  piny  would  be  iiiffl- 
cient  Co  imply  a  dedicaiinn.  Tbe  in- 
fririfieineiUa  in  ibii  caM>,  n*  <fUclu«eil 
by  the  evidence,  wt>re.  at  far  at  U 
appears,  wiiliciiit  tbc  plalntifT'a  ktiowl- 
edlge,  and  cpftaiiily  witboiil  ber  con- 
acnt.  I  (.-nniinl.  tlien-fure.  yield  to  the 
L*»itcluKiur  t1)Ht,  under  suvb  rirt'uni' 
■(ances,  tbe  prvaumptlon  coub)  be  ju»- 
tificd  ibat  tbe  pbtintifT  intended  to 
dedicate  lier  propeny  in  the  play  to  the 
piibJic.  At  most,  ta  auiborize  sUL-h 
preauaipLiun,  the  surreplitiuuA  per- 
riiriuniii'ei>  mu«t  bare  lipfii  t'<  long 
conliniK-d,  in  sn  Tiuitiy  diifLTcnt  placet, 
and  under  sitcli  ciruuimtAmet.  ita  to 
n>a>unably  imply  knowle4l(;e  in  the 
uwner  and  theri-Jbrc  atieuc ;  otberwiae 
knowie*])^'.  uotipleil  with  such  i.-nnlin- 
UI.-II  perfonnant-'c,  must  be  a (Urnmtiveijr 
shown."    6  Kob,  [N.  Y.)  70. 

1  Boucicauk  v.  Wood,  2  BIm.  S4. 
See  autborities  in  tlK*  case  of  boi>ks 
cited,  ante,  p.  IDl,  note  4. 

'  Buuvtuinlt  e.  Wood,  2  Bias.  S4, 

Jl\*:  Cn>wo  r.    Aiken,  Ibid,   -J>S.  211; 

Palmer  ».  De  Witt,  '2  Sweeny  (N.  V  ), 

bW.  bbl,  OD  Bp.  47  H.  Y.  632 ;  Shook 
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copies  that  he  was  enabled  to  represent  the  drama  in  con' 
versy  ;  but  this  defence  was  orerriiled  when  it  appeared  i 
these  copicft  Imd  been  published  without  license,  and  thai  tl 
had  been  no  authorized  piibticatiou  of  the  plaj.' 

In  tlie  recent  case  of  -Shook  v.  Neuendorff,  in  the  New  York 
Supreme  Court,  the  phiintitTs  claiming  by  purchase  from  the 
autliors,  Alexandre  Dumas  mid  Pierre  de  Newskj,  the  csclu 
aive  right  of  performing  Lea  Daniekeffa  in  the  United  Sta< 
RDUgbt  to  prevent  tlie  defendant  from  bringing  out  a  Germi 
version.     In  defence,  it  was  alleged  that   a   German  t 
latioii  of  the  pluy  had  been  published  in  Austria  by  autbontj 
of  the  person  to  whom  the  authors  had  sold  the  right  of  repre- 
sentation  in   that  country,  and    that  it  was  this  translatiuo^ 
that  the  defendant  was   intending  to  represent.    Tlie  coflS^H 
held,  at  the  special  term,  that  it  was  not  cuough  to  proi-c  ihi!^ 
the  jilay  had  been  published  ftl>road  in  print ;  but  that  mcb 
publication   must  be  sliown  to  huve  been  authorized  bf  tlx 
authorsof  the  drama.     The  injuuctiou,  therefore,  was  grniiltd.' 


CI  da-  I 
itatM 
:rm^H 

trsofl 


p.  NeueiiOorff,  U  Daily  Reg.  (N.  Y.| 
MS.  S««  nlto  riewi  of  MoDell,  J., 
ante,  p.  677,  note  1. 

In  Bau>ciuBulC  ti.  Wood,  Drummond, 
J.  said:  "The  fact  that  llw  two  un- 
published pUya,  after  liarint;  been 
enlered  \wtk,  wtn;  piililistlbc-d  in  Etig- 
]an<),  vTuulJ  iniikv  iiu  iliffiTviivi:  (In  Dki 
plaiiitiU'i  rif[ht»|,  unleu  (tiiit  publica- 
tion vrii«  wiih  tlie  conicnt  of  the  plain- 
tift  No  one  wouM  huve  the  right  to 
import  unrl  iwe  them.  Such  uonsent, 
however,  would  be  «n  abitiidoninent  of 
hli  rights,  under  uur  laws,  and  place 
him  stmpiv  in  t)ie  ]>i>»ilittn  of  an  unli- 
nary  Kngtisii  rlramatisl.  who  had  pub- 
lislied  hit  playa  in  hia  own  couiitrj  ; 
but  this  consent  matt  be  afilrtDatively 
pmveil."    '1  I)i«8.  •i*i.     See  onfc  p.  fillf. 

I  2BiM.  2IIB.211. 

3  In  the  opinion  aa  reported  Id 
tho  N.  Y.  Tribune,  Feb.  7,  1877,  Mr. 
JuntiL-e  l)oni>hue  said  :  "  Where,  as  in 
(his  L'jise,  It  •lelV-ndanl  tela  up  do  title 
oUiiT  than  (he  nltnndonment  \ty  tta 
MUlhor  of  the  [A^y  tu  the  publiu,  sv\b 
np  no  equitable  title  to  it,  he  tnu*t  be 
prepared  to  show  nn  authorized  tue 
faeyood  anjr  doubt  of  th*  play  which  be 


elitiiiiB  the  right  to  perform.  Tliii,tt 
»eeina  to  nie,  the  licfendant  bu  m( 
done  in  this  caae.  The  prinop*' 
irround  he  puts  his  case  on  ii  iW 
what  he  pTovea  as  an  ahan^oomNl 
cnuUI  not  hare  existed  wiihuut  toiii 
being  tlie  fact-  UnfnrtuiMii*lj,  w 
many  instaiKes  of  unaalboriwJ  wi 
of  other  people's  property  firi»l  •« 
make  the  pTeaon[*e  of  fuch  ok  x*^ 
of  its  Iwing  rightful,  and  tm  itiefTi^ui' 
of  such  abandonment  or  |>ennkiMm> ' 
find  aganiat  him.  The  rlsiin  VM  l>a 
pIniiilitT*  themsrlve*  dn  not  prtund 
that  they  will  lose  tnuiiey  Uy  **■ 
defendaai's  performatm,  and  *>•  u* 
not  entitled  to  an  iiyimciioo.  ii*litw*' 
weight,  because,  should  plalnlilb  n°l 
ei^nin  this  dt^fendant  from  arting.  il 
will  be  aa  eviilen*.-«  to  ullien  l^il 
plainiiO*  bare  j»ertuiitei]  the  C*>^ 
use  of  the  play  and  will  to  dnlR>T 
their  riKbt.  Some  other  party  *3 
oonK'  forward,  and,  as  a  dcfeni'P  f  '^ 
u«e  of  the  play  in  Kniiliah.  will  slw* 
IhedefEndntil'i  i»erfortiiiiin:«.  *tid*rg«. 
la  (tefonilant  now  does,  that  il  ■""' 
have  been  authorixed,  or  it  wool'l  "i" 
have  ocoarred." 
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This  jndgment  was  affirmed  on  appeal  by  the  General  Term  of 
the  Supreme  Court.' 

Ill  this  case,  and  in  Boucicault  v.  Wood,^  it  was  held  that 
the  hunieii  of  showinfr  an  authorized  publication  was  on  the 
defendant. 

Iji  Palmer  f.  McDonough,  application  was  made  in  the  United 
States  Circuit  Court  to  restrain  the  defendant  from  performing 
After  Dark,  the  right  of  representing  which  in  the  United 
Statcf)  the  plaintiff  had  bought  from  the  author,  Boucicault. 
The  bill  alleged  tliat  the  play  hud  not  been  printed.  It 
appeared,  from  affidavits  made  on  the  part  of  the  defendant, 
that.  Iieforc  Its  repreHCntatioii  in  New  York,  printed  copies  of 
tlie  play  had  been  on  i^ale  in  London  ;  that  the  dcl'endant  had 
obtained  one  of  these  copies  ;  and  that  printed  copies  had  been 
offered  for  sale  in  New  York.  In  denying  tlie  motion  for  a 
preliminary  injunction,  Nel.son,  J.,  said  :  "•  Now,  although  there 
is  no  direct  evidence  that  the  printed  publications  in  London 
vere  prior  to  tlie  assignment  to  the  complainant,  or  that  they 
were  made  with  tlie  assent  of  the  author,  yet  taking  into  ac> 
count  the  fact  of  the  printed  copy  being  on  public  sale  in  the 
^k  city  of  Kew  York,  where  the  complainant  resides,  we  are  of 
opinion  that,  a-^  it  respects  the  complainant  himKolf,  who  Ih  the 
party  exclusively  interested  in  this  country,  a  case  bas  nut 
b^n  mode  that  would  justify  us  in  granting  a  preliminary 
injunction.  .Some  explanation  in  a  more  authentic  form  than 
^u  be  made  by  oHidavits  should  be  made  of  the  several  printed 
lies  on  sale,  as  Is  shown  both  in  I^ondon  and  the  city  of  New 
York.  And  for  this  reai^on  the  injunction  shuuh)  be  with- 
drawn till  the  hearing  on  the  pleadings  and  proofs."^ 


I 


I  11  Daily  K^k.  (N.  Y.»  5185.  In 
J|l1»iiiiiili  titu  npiiilun,  I>Kvi)t,  P.  J , 
laid:  "  Tlw  defrn'lBnti  iliit  mil  v»tiili- 
liili  un  llifl  trial  to  llic  futidfactiim  of 
tfac  ourt  lielow.  \\iba  cIm?  fioniiAn  u  nna- 
lalioti  of  ttw  plAf  l'B>)  l>epn  pulflinlicJ 
or  lued  hj  itieMuOKmiy  of  ihe  nutlion, 
and  it  wac  held  tliiit.  in  t)K>  alweiicu  of 
•gcli  jiaihorily,  the  defeiKliint  acquired 
DO  ri|thl  bt  iMv  the  ])Iay  in  the  IJnileil 
Slam  by  n-)iRui>  of  its  unRullii>rlz«-(l 
publicatiun  in  Ocrtnnn,  ...  It  may  Iw 
made  to  appear  oa  Uie  trial  that  the 


[lublimtioii  in  Gomian  wha  with  an- 
tliririly,  ill  wliidi  wcni  tlie  ciiih;  oiwy 
iiNsuniv  a  <lit1cn.'nt  iispccl :  liut,  as  it 
nuw  apji^-ara  bot'ure  tu,  Wi>  thitilc  llie 
deciniuii  ofthc  ccmrt  l>i;li>w  was  (.-orrvct 
fur  tliL-  rcaftonii  assigned  in  the  opia- 
ion  of  .lu(l|;i<   Hunohne." 

'  'l  BiH.  84.  8[M0. 

>  Thii  opinion  i»  publiihotl  in  tlio 
N.  V.  Tlme»  and  the  Tribui>c.  Aug.  Vi, 
1S<I9.  I  have  not  found  it  reported  in 
any  authoritative  report,  or  in  a  tnnre 
accesBtble  publication  than  tli«  above. 
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DramatiBations,    Adaptations,    and   TranslationB.  • — The    SftOM 
principle  which  governs  original  plays  i»  equally  applicalile  to 
dramatizations,  adaptations,  and  translations.      When  UDpuli- 
lished,  the^e  are  protected  by  the  commou  lav,  although  ihe 
original    from  which  the   tranKlation  or  adaptation   has  bees 
made  i8  a  publislicd  work.     But  when  tlie  stage  version  ifaelf 
ia  published  in  print,  the  coniiuon-lav  riglitA  therein  are  lost, 
as  in  the  case  of  an  original  drama.     Id  Uie  United  States,  t 
dramatist,  is  entitled  under  the  common  law  to  protection  for 
his  own  unpublished  translation  of  a  puhlitdicd  foreign  plij, 
or  his  own  unpublished  dramatization  or  adaptation  of  t  itorei 
published  in  a  foreign  country.     In  such  case,  the  puhlishwi 
drama  or  story  is  common  property  in  this  country,  and  mij 
be  translated,  dramatir^d,  or  adapted  for  the  Amei-icau  ftige 
by  any  jwrsnn.     Each  dramatint  will  have  exclusive  riglitii  in 
his  own  production.     But  no  one  will  be  entitled  to  represetii 
the  version  made  by  another. 

In  the  case  of  Tompkins  v.  Duff,  which  came  before  tl«Ne» 
York  Supreme  Court  in  1878,  the  plaintifis  claimed  UieeKlu 
sive  right  of  representing  The  Exiles,  of  which  Victorien  Sar- 
dou  and  Eugene  Nus  were  the  authors.  The  play,  howoter, 
was  nut  original  tvith  these  dramatists^,  but  had  l>een  foumini 
on  or  produced  from  the  novel  Fonctionnairet  ft  Bogard*, 
written  by  Prince  Joseph  Luboroirski.  And  when  it  apfietrpi 
that  the  defendant.**  hud  not  taken  the  plaintiff's  adsptntiDii, 
but  were  in  possession  of  a  dramatization  made  by  G«or:^ 
Fttwcctt  Rowe,  from  the  publisher]  novel,  the  injnnctiou  irliieh 
had  been  granted  was  dissolved.*  The  law  in  this  caw  »s» 
clear.  No  person  wilhont  authority  had  the  right  to  ise  the 
version  owned  by  the  plaintiffs.  But  any  person  was  fne  to 
represent  an  independent  dramatization  of  the  publish^  n>- 
mauce. 

In  French  p.  Connolly,  decided  by  the  New  York  Siipcrii 
Court  in  1875,  it  apfioarcd  that  Jules  Verne  had  puUlisboi 
France  a  story  called  Le  Tour  du  Monde  en  Quatre-viH^t4  J"«f* 
With  the  aid  of  the  French  dramatist  D'Ennery,  he  afienani 
wrote  a  play  bearing  the  same  name  as  the  story.    Tlie  two 


1  Sm  K. 
421,  41)3. 
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producHona  were  in  many  reupcct*  alike  ;  but  the  drama  con- 
tained some  clmmcters,  incidents,  and  scenes  not  found  in  the 
story.  The  play  was  not  publislicd  in  print.  An  English 
translation  wa»  made  with  the  title  Around  the  World  in  Eight/ 
Days ;  and  the  exclusive  right  of  represeutatiou  in  the  United 
States  was  sold  to  the  plaiutifr:^.  When  the  defendant  was 
charged  with  invading;  the  plaintilTs'  common-law  rights,  ho 
pleaded  that  he  had  obtained  the  play  by  dramatizing;  the  pub- 
lislied  story.  If  this  defence  hiid  licf>n  true  in  fact,  it  would 
have  l>ecn  good  in  law.  Tlic  published  stury  was  common 
property  in  this  country,  and  its  bona  Jide  dramatization  would 
not  have  infrin^^ed  any  rights  in  the  unpublished  play.  But 
the  fact  was  found  by  the  court  that  the  defendant's  version 
contained  **  wlmt  is  not  found  in  tlie  orij^inal  stary,  but  is 
found  in  the  plaintiff's  play;  and,  unless  adapted  frum  the 
Utter,  it  could  ?iot  be  very  satisfactorily  accounted  far."  An 
injunction  was  therefore  granted.^ 

Immoral  PUya. — The  courts  will  not  protect  any  person  in 
the  exclusive  ri^lit  of  representing  an  immoral  pluy.- 

Forelfn  DramKtliti.  —  The  conimou  law  makes  no  distinction 
between  a  native  and  a  foreigner.'  lu  nearly  all  of  the  cases 
wherein  the  Amerifran  courts  have  protetited  the  ciunnion-law 
property  in  unpublished  plays,  the  plaintiffs  liave  been  the 
aasignees  of  foreign  dramatists. 

TrauiafAr  of  PUyright. —  The  owner's  rights,  eiilier  in  whole 
or  in  i»art.  in  on  unpublished  play,  may  be  traufifcrrcd  by 
parol.* 

When  two  persons  claim  by  pureliase  from  the  author  the 
exclusive  right  of  representing  a  manuscript  play,  ho  will  bo 


'  I  N.  Y.  Weekly  Wr  lafi.  vSc«  «iio 
Ffencli  17.  Miii[nire.&&  tlow.  I'r  (N.  Y.) 
471,  And  Sliook  r.  KankLn,  port,  p. 
688;  MlMtpoti,  p.  5m. 

■  Id  Sliook  <■  Ualy,  4Q  Hotr.  Pr. 
(N.  Y,j  36y.  itie  -U-fencc  wm  icI  up 


wise-  Tlie  riglitt  of  itic  author  are 
teconOary  to  the  ri({tic  of  the  publir  la 
be  protect«(l  from  vrhm  la  fttilivtTftivo 
af  giiud  muritU.  Sut  Ditj  examination 
uf  the  nr\\f\nai  mnmifcriplN  fniln  to  $\iow 
ttinl  eitlier  voriion  i§  nmcnnbte  to  this 


that  tlie  unpubDaliH  (vlny  in  L-ontru*    cbarg*."     Sea  lUo  MnrtiiwCii  p.  Ma- 


Terajr,  Hoi>6  Mkliel,  wm*  immnral. 
"  If  tJii*  play,"  said  Carli*.  J.,  "  or  any 
lilemry  pnxUictinn,  in  nt  llint  i^harticter, 
it  ta  no  purl  of  Ihr  tifRvv  of  Ilii«  cuurt 
lo  protect   il  by  itijutK-lMn  wother- 


(■uire,  1  I>eady,  :;t6  ;  Kctne  e.  Kimball, 
IG  Rray  (H2  Mha*.].  M8-540. 

'   Sre  rtntr,  p.   Iflft. 

*  See  anU,  p.  104. 
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protected  who  showfl  Uie  better  title,  provided,  of  course,  liis 
title  is  good.' 

Inipurlaiit  questions  may  arise  as  to  tlie  rights  of  a  peraon 
who  h&B  acquired  not  the  absolute  property  in  a  play,  bot  t 
limited  right  or  interest.  The  law  on  this  point  ItaR  not  been 
fully  and  clearly  expounded  hy  the  courta ;  hut  tlic  priuciplet 
governing  the  subject  are  tolerably  clear.  When  a  penwra, 
native  or  foreigner,  ovnn  the  absolute  property  iu  au  unpublislied 
drama,  he  is  entitled  to  the  exclusive  right  of  represenling  it 
in  the  Uuited  States,  He  may  license  one  or  more  jwrMiis  to 
perform  it  anywhere,  without  giving  to  any  oue  the  exclusin 
right  of  rc[>i'er<entatiou.  In  this  case  no  licensee,  but  only  tlw 
owner,  may  cuuiplain  of  unauthorized  performances.  Tlieuvocr 
may  grant  the  uxclusivc  right  of  repi-CBCutatiun  for  any  uaoK^ 
part  of  the  country,  as  any  State  or  city.  Within  such  tern- 
tory>  no  one  without  the  consent  of  the  grantee  )m^  the  riglit 
to  use  the  play.^ 

Wliat  are  the  rights  of  a  person  who  is  not  the  owner  of  tin] 
entire  property  in  an  unpublished  drama,  but  has  acquired  (lifl 
excIuBive  right  of  rejiresentatlun  in  the  United  Slates?  Let 
us  suppoHc  a  case.  A  French  dramatist  writus  an  origiiiRl  plitji 
which  is  pcrfurmcd  in  Paris,  btat  is  not  published  in  print.  He 
sells  tu  une  person  tlie  exclusive  right  of  represcntatiou  ifi 
Gi*eQt  Britain. and  to  another  the  exclusive  right  of  rcprcacnu- 
tion  in  the  United  States.  To  each  buyer  is  given  a  copruf 
the  Freueh  original ;  and  eacli,  independently  of  ilie  utli^f, 
jtrepares  a  translation  or  version,  for  use  in  his  owu  countfj. 
While  the  American  owner  is  thus  rested  with  the  sole  riglit 
of  representation  IbrDUghout  the  United  States,  tbe  jiia^  is 
produced  on  the  st<igc  by  another  person,  who  pleads  lliot  lis 
is  rcfiresenting,  not  the  Amcncau,  but  the  English  vemioD, 
whirh  he  has  obtained  from  the  Kngli-sh  assignee.  Is  litis  %^^ 
good  defence?  ^| 

This  question  is  not  settled  by  direct  authority.     Itiuuslbe 
Ircated  on  principles.     It  is  clear  that  the  original  aallior^^ 
ihun^h  a  foreigner,  has  in  tlie  United  States  a  {terfect  rigbt  tv^f 

1  Set  WalUck    p.  Daly,  1    N.   Y.  Weekly  Dig.  IdS;   Sbook  «.  Dd?.^, 
Bow.  I'r   (N.  Y  )  86a;  alto  Wi.lnicr  i-.  Grwne.  U  Dailj-  It«ff.  (M.  T.)  fitt. 
>  Set  Kob«rU  v.  Ujm,  13  Monthtjr  Law  U«portir,  896. 
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the  exclusive  representation  of  llie  play  as  long  as  it  reiuains 
uiipiiltlJHlied,  and  unlit  he  parts  wltli  that  right.  When  he 
transfers  the  exclusive  right  of  performftuce  in  tlie  United 
States  to  any  person,  such  pereon  bocoraos  vested  with  all  the 
author's  cominon-Iuw  rights  In  this  uuuntry,  and  the  author 
becomes  divested  of  them.  Tlic  author  then  has  uo  tight  him- 
self, and  hence  cannot  confer  upon  any  third  |>erson  the  right, 
to  reprPHCut  tlie  play  in  LIuh  country.  In  like  manner,  line  Eng- 
hsh  a&siguec  has  and  can  confer  no  rights  in  this  country. 
The  play  being  nowhere  published  in  print,  the  American  own- 
er's common-law  riglit  of  representation  in  tlie  United  States 
ia  aa  complete  as  it  would  be  if  he  were  tite  original  author 
and  absulutti  owner  of  the  play.  And  thut  n^lit  is  invaded 
when  any  person  without  the  cunsent  of  the  American  owner 
reprcsenta  the  same  play,  or  any  translation,  aduptation,  or 
Tersion,  which  is  a  subHtuntial  cujiy  of  the  original.  For  the 
American  owner  bought  not  merely  a  particular  tranislution 
or  adaptation  of  the  original  for  use  in  the  United  States,  hut 
the  play  itself.  His  rights  extend,  as  far  as  tlie  United  .States 
is  concerned,  to  all  copies  and  versions  which  are  in  sniistance 
the  same  as  the  original. 
H  Jo  the  case  above  supposed,  the  English  version  could  not, in 
my  judgment,  be  Inwrully  repi-esented  in  the  United  States, 
vitliout  the  consent  of  the  American  owner.  Of  course,  when 
tlie  original  play  is  anywhere  jnililished  in  print  hy  authority 
of  the  author,  it  becomes  contninn  property  in  this  country  at 

■  least,  and  may  be  translated  or  adapted  by  any  person. 
Facta   somewhat    similar    to    those    alcove    supposed   were 
presented  in  Shook  v.  Rankin,  decided  in  1B76  by  the  United 

I  States  Court  in  the  Northern  District  of  Illinois.  The  plain- 
tiffs allegeil  that  D'Eiwiery  and  Curmcm,  the  French  drama- 
tisla,  had  sold  to  X.  Hart  Jackson  the  exclusive  right  of 
representing  The  Two  Orphans  in  the  United  States  ;  that  this 
play  had  been  iwrfnrmed  in  Paris,  hut  had  not  bfen  published 
in  print;  that  Jackson  had  prepared  and  copyrighted  in  tlie 
United  States  an  English  version,  and  had  then  transferred  all 
bis  rightA  to  the  plaintitls.  The  defendants  claimed  to  be  in 
possession  of  an  adaptation  of  the  play,  which  they  alleged 
had  been  made  by  John  Oxenfurd,  for  use  in  England,  with  tlie 
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coiiHeiil  of  the  auUiore.    The  court  refltrained  the  defenda 
from  representing  the  Jackson  translation  ;  but  refused  (o  on- 
join  them  from  tising  the  Oxenford  version,  and  aft< 
decided  that  they  were  free  to  use  itJ 

Ncitlicr  the  essential  facts  nor  the  precise  questions  d 
can  lie  satiafactorily  ascertained  from  the  report  of  tlie  ewe* 
The  suit  was  decided  under  the  cupyriftht  statute,  and  not  tlie 
common  law.  But  the  report  throwit  little  light  on  the  rital 
question  whether  the  Jackson  translation  had  been  publisbe^ 
in  [nint.  If  it  had,  there  waa  no  common-law  propcrtr  in 
it;  ir  it  had  not,  the  statutory  copyright  was  not  rsliij. 
Assuming  that  it  had  Leeu  published  iu  print,  and  that  l)>fni^ 
was  a  valid  copyright  in  it,  there  is  no  doubt  that  the  (ilalB-fl 
tiffs  had  the  oxclnsire  right,  under  the  statute  to  represent 
that  traiislatiuu.  It  is  equally  clear  that  they  could  not  pr*-, 
vent  the  defendant  from  performing  the  Oxenford  vcrao&' 
Fur  the  original  play  l>eing  the  production  of  foreign  autlio: 
the  statutory  copyright  secured  to  the  plaintiffs  the  sole  righi 
of  jierforming  only  their  own  translation;  and  this  lisri 
l>cen  published  in  pniit,  whatever  couiniou-law  rights  Uieyhii; 
in  the  phiy  were  clearly  gone.  The  case  was  further  com|i!i-' 
cated  by  the  fact  that  a  slory  founded  on  the  drama,  and  enti- 
tled The  Two  Orphans,  had  been  published  in  print  by  authori 
of  the  contplainants.  What  effect  this  publication  hadontbc 
statutory  rights  of  the  coiuplaiimnls  in  their  play,  it  is  nn< 
material  here  to  consider.  But,  as  far  as  the  story  ww  mb- 
stantialty  the  same  as  the  play,  the  publication  of  the  furiDer 
was  destructive  uf  the  common-law  pro[)crty  in  the  latter.  Ai 
ncilhcr  of  the  parlies  was  a  citizen  of  the  State  in  which  iIk 
suit  was  brought,  tlie  court  had  no  jurisdiction  of  any  couiidoo- 
law  ([ucstion. 

The  decision,  then,  determines  nothing  concerning  theqin^*- 
iiou  vvbetliur  the  use  of  tlic  Oxenfurd  adaptation  would  Itire 
been  an  invasion  of  the  common-law  property  in  the  Jacksw 
translation.  But,  if  the  play  was  nnpnblishiH],  and  th«  s^iorj 
founded  on  it  had  not  apijcarcd  in  print,  the  plaintifls'comin""' 
law  rights  would  have  been  complete,  and  would  hare  IfMii 


1  0  Bill.  477,  48:2,  now. 


COMMON-LAW  PLATRIGHT. 


685 


violated,  according  to  the  above  reasoning,  by  the  unlicensed 
perforiDance  of  the  Oxenford  version.^ 

Remedlea  for  Violation  of  PlaTiight.  —  The  common-law  reme- 
dies for  the  violation  of  playright  are,  in  equity,  the  injunction, 
account  of  profits  and  discovery,*  and,  in  law,  the  action  for 
damages.  Redress  must  be  sought  in  a  State  court,  unless  a 
federal  court  has  jurisdiction  by  virtue  of  the  citizenship  of 
the  parties.* 

At  common  law,  there  is  no  prescribed  limit,  as  under  the 
statute,  to  the  amount  of  damages  which  may  be  recovered  for 
the  piratical  use  of  a  play.  The  extent  of  the  damage  sus- 
tained by  the  plaintiff  is  a  question  of  fact  to  be  determined  ou 
the  evidence  by  the  jury.* 


1  Shook  &,  Palmer  of  the  Union 
Sqoare  Theatre,  New  York,  obtained 
in  MTeral  western  courts,  state  and 
federal,  injunctions  restraining  McKee 
Rankin  from  performing  The  Two 
Orphans.  See  8  Cent.  Law  Jour.  201. 
Bat  most  of  tliese  cases  are  not  reported 
in  any  accessible  publication.  The 
report  of  Shook  v.  Ranlcin,  Ibid.  210,  in 
whifdi  an  injunction  was  granted  in  St. 
Paul,  Minn.,  hj  United  States  District 
Judge  Nelson,  throws  little  light  on  the 
qoeations  considered  in  the  text.  An 
iqjonctioD  was  refused  on  technical 
grounds  hy  the  United  States  Circuit 
Conrt  in  Boston,  in  Tompkins  v. 
Bankin,  Ibid.  443. 

«  See  Chap.  XL 

*  See  Chap.  XIL  In  French  v. 
Magoire,  decided  hj  the  special  term 
of  the  New  York  Supreme  Court  in 
August,  1878,  Daniels.  J.,  held  that 
the  court  had  jurisdiction  to  grant  an 
bUODCtion  in  faror  of  a  resident  plain- 


tiff, restraining  the  defendant,  who  was 
a  citizen  of  California,  but  who  had 
been  serred  with  the  summons  and  in- 
junction order  while  temporarily  in 
New  York,  from  representing  a  play 
in  San  Francisco  in  violation  of  the 
plaintiff's  rights.  55  How.  Pr.  (N.  Y.) 
471. 

*  In  Boncicault  v.  Wood,  Drum- 
mond,  J.,  said  to  the  jury  :  "  But  you 
will  Bee  that  under  tliis  branch  [common 
law]  of  the  case  there  is  no  limit  as  in 
the  statute  to  the  amount  of  damages  ; 
but  it  simply  then  comes,  if  you  beliere 
that  the  defendant  is  responsible  in 
damages  for  the  representation  of 
these  plays,  to  the  question  as  to  the 
damages  which  the  plaintiff  has  actu- 
ally sustained  by  the  use  of  the  plays 
by  the  defendant.  That  is  a  question  of 
proof,  to  be  determined  by  the  evi- 
dence in  the  case  and  in  relation  to 
which  you  are  to  form  your  own  con- 
clusions."    7  Am.  Law  Reg.  m.  b.  560. 
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CHAPTER   XIV. 

WHAT  IS  A  DRAMATIC   COMPOSITION   WITHIN  THE 
MEANING  OF  TUE   STATUTE. 


The  8  a  4  Will.  IV.  c.  15,  gives  to  tlie  author  of  "tnj 
tragedy,  comedy,  play,  opera,  farce,  or  other  dratuatic  piece  or 
entertainment,"  the  boIc  liberty  of  representing  it.  This  right 
is  affirmed  hy  5  &  6  Vict.  c.  4o,*  which  furtlier  declares  Otit 
"  the  words  *  dramatic  piece '  nhall  be  construed  to  mean  and 
include  every  tragedy,  comedy,  play,  opera,  farce,  or  odwr 
scenic,  musical,  or  dramatic  entertainment."'  This  definitioii 
is  little  more  than  an  enumeration  of  certain  things  which  are 
commonly  recognized  as  dramatic  productions.  It  doe.i  not 
afford  a  salisfactory  test  by  wliich  may  be  determined,  iD  lU 
cases,  what  is  a  dramatic  piece  witliin  the  meaning  of  tlieliv- 
The  statute  of  the  United.  States^  grants  to  the  owner  of  i 
copyrighted  '*  dramatic  composition  "  the  exclusire  right  of 
publicly  representing  it,  but  does  not  indicate  more  specifically 
what  kinds  of  productions  are  entitled  to  this  protection. 

The  important  question  is  presented,  therefore,  what  is  a 
dramatic  composition  witliiu  the  meaning  of  the  lav?  Tits 
question  has  not  been  solved  by  the  legislature  or  the  ooaitB, 
although  some  light  is  thrown  on  it  by  several  decisions.  On 
the  one  hand,  it  may  he  contended  that  the  legislature  used  tlie 
words  "  dramatic  composition"  in  their  ordinary  and  pojinlar 
meaning ;  which  is  that  of  a  production,  snch  as  a  tragedy, 
comedy,  farce,  opera,  which  has  been  expressly  written  twJ 
adapted  for  public  perfonuance.  But  even  here  a  difficalij' 
arises.  A  work  not  intended  for  the  stage  may  be  in  substance 
a  drama,  and  may  be  easily  adapted  for  representation.  !«'* 
excluded  from  the  operation  of  the  statute  bccauae  it  is  not,ii 
W.  20.  B  ■.  3. 

■  U.  8.  Rer.  St.  ■.  4V&2. 
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form  and  name,  a  drauia  ?  Again,  if  fitncsB  fur  public  per- 
formance i»  the  test  of  a  dramalic  comj}oaition,  are  songs 
within  the  purview  of  tlio  statute  ?  These  are  hardly  dramatic 
compositiuns  in  the  ordinary  meaning  of  the  exproHaion ;  yet 
they  are  often  more  valuahle  for  public  singing  than  for  print- 
ing. On  tl»e  other  hand»  it  may  be  maintained  that  any  pro- 
duction which  haa  the  csaeutial  elements  of  a  drama,  and  which 

bis  a  dmmatic  composition  in  any  true  meaning  of  tlie  word, 
however  comprehensive,  must  be  taken  to  be  embiaccd  witliiu 
the  operation  of  the  statute. 

■  Let  us  first  try  to  ascertain  what  are  the  essential  character- 
fstics  of  a  dramatic  coiu|>oi4itinn  in  a  broad  8ense,  and  what 
are  tlie  general  bouudaries   separating  dramatic  from  oUicr 

broductions. 

Drama,  frtnn  the  Orceic  Spafta,  action,  Bpav^  to  do  or  act,  is 
Uiiually  defined  as  a  Htcrary  composition  in  wliich  the  action  is 
not  narrated  or  described,  but  represented.*  This  definition 
ia  faulty,  at  least  for  tlie  purposes  under  consideration,  and  it 
18  hardly  puHHible  tu  give  one  which  will  \te  concise,  intelligible, 
and  aucurutc.  The  depiction  of  action  is  an  esi^eutial  and  dis- 
tinguishing feature  of  a  dramatic  composition.  A  production 
-without  thia  quality,  as  a  description  of  scenery  or  a  treatise  on 
uiataphysicB,  is  wiLhout  the  Cbficiice  of  a  drama.  The  manner 
in  which  the  subject  is  treated  is  also  a  prominent  characterifl- 
tic  of  the  dramatic  form.  In  the  diatnii,  events  real  or  imagi- 
nary are  reprewented  aa  actually  occurring.  Characters  are 
introduced  as  living,  speaking,  and  acting.  By  their  words, 
expression,  and  action,  the  story  is  told,  the  plot  unfolded, 
j^mutions  and  passions  expressed,  cliaracter  portrayed.     Thu.s, 
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~  1  "poem  nfx-omtnodjitod  toNctlon: 
poem  ia  wliich  the  action  it  not  re- 
luled,  liut  If  i>r«>c»leci."  .Tolimon.  "  A 
poera  or  prtwf  eiiiii|io«ttit»n  in  wliidi 
tlie  ftclioa  or  nnrrativc  is  nnC  reLUed, 
bot  rtpreMntwI."     Woreest^r. 

Baoon  cliviilei  poeti7  into  narrative, 
KpreHnlntire    sad    alliuire.      "The 
ire  u  n  mere  imitatioa  of  history, 


with  tlie  excesKti  boforc  rcme^mbcred  ; 
chuoatng  far  subjects  conimoiilj',  wan 
and  love,  rarely  state,  and  somotimo* 
ploaaiin?  or  mirtli.  UeprenedtAlivo  ia 
tu  a  vi»ilil(>  liiBlorj' ;  and  ia  an  tina^ 
of  ncCions  »■  if  Ility  weru  present,  a« 
liiitorj'  is  of  action*  in  nature  us  tliejr 
are  (that  Is)  past."  Advancetuvnt  of 
Learoing,  Book  II.,  Poesy. 


688 


THE  LAW  OP  OOPTRIOIIT  'AND  PLAYRIOHT. 


what  is  real  or  supposed  to  be  real  iu  life,  what  lias  been  mi 
or  doii«,  or  supposed  to  have  l>een  said  or  done,  is  directW  imi- 
tated by  persona  representing  the  original  acton*.     The  reader 
or  the  drama  or  the  spectator  of  its  performance  is  supposed 
8oe  and  to  ticar  the  real  characters,  and  to  be  a  witness 
events  actnally  occurring. 

When  the  subject-matter  ia  not  thus  represented,  but 
given  in  the  form  of  narrative  or  description,  the  compositiotil 
is  udually  regarded  as  not  a  drama.     But  all  prodaclions  in 
which  iLctions  are  described  or  narrated  cannot  t>e  excluiled 
from  the  class  of  dramatic  com[K>sitionH,  at  least  acoordiug  u 
the  meaning  which  must  In  given  to  that  expression  in  liv. 
In  many  dranm^,  important  scenes  are  represented  on  the  stage 
by  action  without  words,  and  lioncc  can  only  be  described  in 
written  lanf^iage.     A  pantomime  or  a  ballet  may  be  a  drama.' 
The  acting  of  eitli6r  is  a  dramatic  representation  ;  the  written       ' 
dcscriptiou  or  directions  for  the  actors  is  a  dramatic  conipo-  ^M 
sition  in  which  the  action  or  story  is  narrated.     Indeed,  minj'       ' 
scenes  or  occurrences  cnnstitnting,  in  themselves,  dramas  ur 
material  (>arts  of  dramas  can  he  represented  un  the  stage  tij 
action  nlunc ;  in  language  they  can  only  be  described.    Tet 
they  are  dramatic  productions. 

A  drama  Hhnuld  also  have  dramatic  unity  and  interest  enoo^i 
to  make  its  representation  on  the  stage  practicable,  and  to  bom 
degree  effective.  A  prosy  history  of  events,  lilling  a  lonff 
series  of  years,  or  occurring  in  times  and  places  widely  distant 
fVom  one  another,  would  be  wholly  unsuited  for  public  pe^ 
formance,  and  could  not  be  regarded  as  a  dramatic  compositioH. 
But  a  record  of  important  deeds,  showing  unity  of  time,  plMC) 
and  action,  may  be  at  once  a  history  and  a  drama. 

A  play  is  usually  iu  the  form  of  dialogue  spoken  by  tvo  frr 
more  persons ;  but  there  may  be  a  dramatic  composition  in 
which  but  one  character  is  represented.  In  the  earliest  (ono 
of  the  Greek  drama  but  one  actor  apjicared.  It  was  not  till 
Uie  time  of  .£schylus  that  a  second  actor  and  dialogue  wer« 


>  In  hit  riM  PaUHt  .4>M-Mmi  «  J/» 
Jmmm.  Otm  jMuit,  Le  Pbn  Mmvitrier 
(C1aii>l«  Frmof^sK  mtb  :  "  Ballet*  are 
donb  wwitei,  which  thoold  be  di- 


Tilled  into  acts  am)  ccpne*.  likt  9\^ 
tlieairidil  piecei.  RecitaiioM  *''* 
Ihem  into  acta,  ind  tim  tntfAr  i/l  ^'^ 
sn  u*  eqaal  hi  oombar  to  the  MBB*''' 
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introduced.  Whether  a  production  ia  called  a  poem  or  a 
tragedy,  a  noTel  or  a  comedy,  a  history  or  a  drama,  or  whether 
its  author  did  or  did  nut  Intcud  it  for  public  rcprcsentatioti,  is 
immaterial  in  ascertaining  whctlier  it  i«  a  dramatic  (xmiposition. 
This  question  ia  determined  by  the  cliaracter  ol"  the  work,  and 
not  by  what  it  is  called,  or  the  purpose  for  which  the  author 
haa  intended  it.  So  also  it  is  imnmterial  wlmtlier  the  words 
of  a  drama  arc  spoken  or  sung ;  whether  they  are  or  are  not 
BCCom{>anicd  with   instrumental  music.      An   opera^  not  less 

ithaji  a  play  wtthuut  muaic,  is  a  drama. 

Nor  is  it  essential  that  a  literary  creation,  in  order  to  be 
considered  a  dramatic  co m posit i on ^  shall  he  in  the  precise  form 
best  adapted  for  sta^o  representation.  A  work  of  fiction,  or 
even  a  history,  may  liarc  all  the  requiRites  of  a  play,  and  be 
capable  of  dramatic  representation  substantially  as  written. 
It  is  true,  alterations  and  omissions  may  be  necessary  to  adapt 
it  for  the  most  effective  and  successful  performance.  But,  whilo 
the  drama  is  improved,  it  la  not  created,  by  such  changes.  It 
Its  in  the  original  work  of  which  it  constitutes  an  essential 
The  change  affects  the  form,  and  not  the  essence ;  and 
is  made,  not  because  the  work  is  incapable  of  representation 
in  itA  original  form,  but  because  its  fitnesa  fur  this  purpose 
Admits  of  improvement     The  greater  part  of  a  novel  may  be, 

Land  often  is,  in  dramatic  form.  Does  the  original  luck  the 
refiuisites  of  a  dramatic  composition,  because  a  part  is  omitted 
in  the  rcpru.'«entation,  or  l)ccuusc  sliglit  alterations  arc  made  in 
the  rest  ?  So  one  or  more  chapters  of  a  work  of  fiction  may 
make  a  complete  play.  Is  the  character  of  a  dmmatic  com' 
position  to  be  denied  to  the  whole,  which  thus  contains  within 
itself  a  complete  drama?  In  such  cases,  the  enscnce  of  the 
play,  andf  to  a  great  extent,  its  form,  are  found  in  and  taken 
from  the  original  work,  which  mu«t,  therefore,  be  regarded  as 
a  dramatic  composition. 

I  If  adaplation  to  successful  and  effective  performance  were 
an  essential  attriinutc  of  a  dramatic  cumpu.sitiun  in  the  meaning 
of  the  law,  not  a  few  undisputed  dramas  would  lack  this 
requisite.  The  changes  necessary  to  adapt  a  play  for  effective 
performance  arc  sometimes  greater  than  are  required  to  dram- 
\  novel.    After  Tennyson's  drama,  Queen   Mary,  bad 
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been  published,  radical  and  extcnaire  cliangea  were  made  to 
prepare  it  for  public  perfortnauce.  Composed  aa  a  draaia,  it 
was  necessary  to  dramatize  it  for  the  stage.  The  test,  then, 
is  not  whether  changes  are  necessary  to  fit  a  work  for  8u& 
cesttrul  and  effective  performance ;  bnt  whether  it  is  capablt 
of  representation,  either  with  or  without  alteration  in  form. 
If  it  can  be  made  capable  of  performance  by  changes  wbicli  do 
not  destroy  its  character,  or  create  another  work,  it  is  a  dn> 
mafic  compoaition. 

What   Meaning  ibould  be   Otvan   to  Dramatic   CompoaitlOB  m 

Used  in  Statute?  —  1  have  tried  to  point  out  as  clearly  aodu 
definitely  as  tlio  nature  of  the  subject  will  admit  the  essential 
and  distinguishing  characteristics  of  a  drama  in  its  Lnie  ud 
comprehensive  meaning.  It  is  not  denied  that  the  bouiidtrifs 
here  marked  out  embrace  a  larger  class  of  productions  than 
what  are  ordinarily  and  popularly  known  as  dramatic  ctHnpon- 
tions.  The  question  now  arises  whether  the  legislature  iiied 
the  words  "dramatic  piece  "and  "dmmatic  composition  "  ia 
their  broad  or  their  restricted  meaning. 

It  is  a  general  rule  that  words  in  a  statute  should  lie  Uken 
in  their  plain  and  ordinary  sense.  But  governing  this  a  llw 
principle  that  the  true  construction  of  a  statute  is  that  wUch  m 
will  most  truly  give  effect  to  tlic  intention  of  the  legislutuir,  V 
and  will  most  efTectivcIy  secure  the  objects  for  which  tliela* 
was  passed.  ITence,  in  interpreting  "  book  *'  in  the  cojrt'rigtit 
statutes,  the  courtjj  have  rightly  given  to  the  word  a  m«aiiin| 
far  more  comprehensire  than  that  in  which  it  is  ordininlf  H 
used.  Tlie  legislature  weh  supposed  to  have  legislated  for  lite 
protection  of  all  literary  productions,  and  not  merely  fur  lliw 
popularly  known  as  books  ;  hence,  it  was  necessary  to  coostTW 
the  language  of  tlie  statute  liberally,  in  order  to  give  effect  w 
Lite  intent  of  the  legislature.  So,  in  the  case  under  cuufiidfin- 
tion,  the  objects  intended  by  the  legislature  will  ))e  IkM  wcaM 
by  adopting  the  liberal  rather  than  the  restricted  mcaoingol' 
dramatic  coni|K)8ition. 

Before  playright  was  secured  by  atatutOf  there  was  a  ntari^d 
and  unjust  defect  in  the  laws  for  the  protection  of  litemi? 
property.  Authors  had  only  the  exclusive  right  of  prinling 
tlieir  works.     In  many  cases,  intellectual  productions  vent  vsl- 
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ttable  for  other  purposes  tliaii  printings  bat  there  waa  no  statute 
to  secure  the  owner  in  the  enjojment  of  such  uses.  The  ineffi- 
ciency and  tlie  injustice  of  the  law  were  Bpecially  apparent  in 
the  cage  of  works  tinerul  and  valuable  for  dramatic  purposes. 
■  It  is  a  narrow  and  illiberal  construction  of  the  statute  passed 
to  meet  this  want  to  hold  that  it  was  intended  to  embrace 
dramatic  compositions  onlj  in  a  restricted  sense.  What  was 
needed  wag  protection  for  all  works  capable  of  dramatic  uses, 
and  not  merely  for  those  popularly  known  as  dramas.     It  was 

■  just  and  expedient  that  the  benefita  of  the  law  should  be  ex- 
tended to  the  former,  and  there  is  no  reason  to  8up[H)se  Uiat 
the  legislature  intended  to  protect  only  the  latter.'  The  inten- 
tion of  the  legislature  may  fairly  and  properly  be  taken  to 
hare  been  to  secure  in  the  full  enjoyment  of  the  fruits  of  his 
literary  labor  every  author  whose  production  is  useful  and 
%'aluahlc  for  dramatic  purposes.  The  construction  that  only 
what  arc  [Ktpularly  known  as  com^iositions  of  this  kind  are 
within  the  law  will  exclude  many  productions  which  are  essen- 
tially dramatic,  which  are  not  less  entitled  to  protection  than 
what  are  strictly  dramas  in  name  and  form,  and  which  it  is 
reasonable  to  suppose  the  legislature  intended  to  protect. 

Judicial  Intebpretation  op  Dramatic  CoMPOsmox. 

Broad  Meaning  given  by  BngUsh  Courta.  —  In  tllC  cascs  which 

have  arisen  the  courts  have  plainly  indicated  that  the  bounda- 
ries of  dramatic  literature  within  the  meaning  of  the  law 
are  to  be  drawn  with  great  liberality.  The  judiciol  construc- 
tion ffircn  to  "  dramatic  piece,"  as  used  and  defined  in  the 
English  statute,  is  broad  cuough  to  embrace  every  composition 


)  "  Atttr  llie  ilvdvion  oT  Mumy  r. 
KllUton,  6  Barn,  t  Md.  CS7,"  uid 
Lord  Dtnmati,  "  it  »m>int  tu  liAvc  lic<>n 
OODMilervd  thai  pultlii-aliiiii  In  an  auili- 
CDO*  wai  lint  witliin  tbv  pruvjalon  of 
tlw  avti  n'lalinjr  to  copjriKht :  vooie- 
qocntlr  ilalul«  8  &  4  Will.  IV.  c.  16. 
wa>  patMd,  and,  to  mpoct  to  dramatic 
literal V  property,  ^ave  to  autlion  the 
pmflia  arinitig  from  publlcalion  by  rep- 
rttenllDg  tlw  piece  oa  the  stage.     A* 


U»erv  Mp[K-ara  no  n«»oa  for  Tavoring 
one  kind  of  lltrrary  pn}i>erty  more 
ttijiii  anolber,  it  la  prubnbk<  (hat  llilt 
proti>ctiiin  Wh»  iritendtt)  Tiir  all  pnxlac- 
tiona  adapted  to  tlita  nindv  of  puliHca- 
tion.  Now  th«  uae  of  the  pnidaclloo 
in  quevlloa.  bolb  by  ilie  plaiiiiiir  and 
tlte  defrntkot,  thowi  that  it  it  so 
adapted  and  li  inppofed  to  be  prullu- 
ble  to  thoac  wlio  publbh  tl."  KumvU 
V.  Smith,  18  Q.  B.  2M. 
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whicli   is  dramatic  in   cliaraoter  and  is  suitebl 
formed,  recited,  read,  or  aung  for  the    eutertsiun 
audieacc.     A  single  tiong,  a  poem  of  a  few  gtan^ 
descriptive  composition,  may  be  a  dramatic  pi 
ing,   reciting,  or  reading   it  in   public  may  be 
representation. 

A  song  founded  on  the  loss  of  the  Kent  by  fire  i 
Biscay,  and  representing  a  storm  at  nea,  the  b 
ship,  and  lite  rescue  of  the  passengers  by  another 
held  to  bo  a  dramatic  composition,  although  aliuo 
descriptive,  and  sung  by  one  person.     Citing  the 
definition  of  a  dmmatic  piece,  Lord  Chief  Justice  Den 
*'  These  woi-ds  comprehend  any  piece  which  could  be  i 
matic  in  Its  widest  sense  ;  any  piece  wliich,on  being 
by  any  performer  to  any  audience,  would  produce  the 
which  are  the  purpose  of  the  regular  drama,  and  vi 
atilute  the  enterlaiiiraent  of  the  audience.    They  ooi 
tlicrcfore,  the  production  in  question,  the  nature  of 
this  respect  was  above  pointed  out.     In  holding  this  p 
to  bo  a  dramatic  piece,  we  give  efTect  to  the  intenti 
legtslatui*e,  as  we  collect  it  from  tlie  series  of  statute 
to  literary  pro[)crty  ;  namely,  to  give  to  authors 
from  the  puljlicatiou  of  their  works." ' 

In  a  more  recent  case,  the  court  held  the  song  Comt 
haul  R)'c.  which  has  little,  if  any,  of  the  dramatic  chc 
be  a  dramatic  piece.*  It  should  be  noted,  however,  tin 
English  statute,  playright  is  expressly  extended  to 


t 


1  Kusfell  p.  Smitli,  12  Q.  B.  206. 
"  Tlw  sung  in  qiiiMliiin,"  Mid  tlR>  Cliief 
Jufllic«,  "  is  stute<I  id  tlie  bill  to  be 
fiiunilt'^il  on  Itie  Una  itf  (tie  Kent  by 
(in  in  lliv  Hay  of  Bi«city.  It  repre- 
apiits  n  stunn  Ht  sen,  tlie  burninK  ul 
ll)v  i<lii|>  nn<l  nil  P)>fn|>c  tiy  bnat  to  «n- 
nllter  sliip,  ami  no  «  mii-  ri'ttini  tu  land. 
It  tiiuTi'S  Ivrrvr  mul  pity  iind  Bympiithy. 
hy  preneiiiiDg  dinger  nnd  detpair  and 
Joy,  ud  riiNtvmiil  uud  (.onjugal  afTcc- 
tton.  A  witnfM  of  f!;rca,i  experieni^e  in 
publtttiinf!  rauMC  depoat^  ihat  tliis  woi 
cottfiidt^red  a  dranialic  fM.iiiK.  and  pul>- 
liahed  with  tl»e  title  of  a  dramslic  and 


1 


dotcriptive  ionic:  and 
evidence  thai  any  one  con*iil 
draniatit:.     Tims  tlte  nnture 
duetioi)  places  it  r»tli«-r  in 
tentative   than    Uiv  narrativ 
puctry,    Rccordinn    to    Lort 
iIivi*ioti   of  dniiiiatio   froiQ 
runvcmcnt    of    t^ctumiUK.    . 
t'oenyl  ;  and  tlic  eridtmoc  al 
be  Itnuwn  a*  ilratiiHiic  anit 
who  are  coiiT«nanl  wiUi  »ovi 
Ibid.  '£i6.    »9%  abo  IlaHill  I 
S  C.  D.  836:    I^lanch^  r.  0 
Car.  A  P.  68,  on  np.  4  Bing- 1 
»  Clark  P.  Biabop.2 
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compnnitionfl  generally,^  and  that  dramatic  piece  is  defined  bo 
include  every  "  luuHical  «r  dramatic  eiitertaimnent.''^  ll  is 
^DOt  improbable  that  the  statute  will  be  judiinally  construed  to 
^embrace  any  song,  whatever  may  be  its  clmractcr.  Hut,  in 
Buaaell  v.  Smith,  Lord  DcninaiL  said  that  it  was  not  neceatiary 
in  that  case  to  determine  whether  all  songs  were  entitled  to 
protection.  The' judgment  of  the  court  was  based  on  the  sole 
ground  that  the  song  in  question  was  a  dramatic  piece. 

A  pHnlumtme  is  a  dramatic  composition,  wiiliin  the  meaning 
of  the  law.^ 
■  United  SutM.  —  Tliere  is  no  reason  why  the  liljcral  construc- 
tion given  to  the  Eti^lii^h  statute  Hliould  not  be  accepted  in  tills 
countiy  to  the  extent  that  the  words  dramatic  cumpositioa 
rightly  include  any  production  which  is  dramatic  in  character, 
and  whiuli,  in  the  language  of  Lord  Deiiinan,  "on  lieing  pre- 

Isented  by  any  [lerrurmer  to  an  audience  would  produce  the 
emotions  which  are  the  purpose  of  the  regular  drama.'' ^ 
It  is  not  easy  to  determine  how  far  the  American  courts  will, 
or  should,  go  in  the  direction  of  holding  that  songs  nearly  or 
quite  destitute  of  dramatic  qualities  are  entitled  to  protoution 
dramatic  compositions.  Does  a  song  not  dramatic  in  itself 
>me  a  dramatic  composition  witliin  tlio  moaning  of  the  law 
>y  being  sung  in  public  fur  the  entertainment  uf  an  audience? 
Lr  so,  all  Bongs  may  be  regarded  sa  dramatic  compositions. 
If,  on  the  other  band,  only  those  dramatic  in  character,  such 
as  the  Ship  on  Fire,  are  within  the  ineuning  of  the  law,  it 
will  be  difficult,  if  not  impracticable,  to  draw  the  line  between 
those  which  are  and  those  which  are  not  entitled  to  protection. 
It  would  avoid  cnnfusion,  and  would  1)0  in  accordance  with 
Justice,  if  the  courts  should  declare  that  all  songs  are  within 
■tlie  meaning  of  the  law ;  but  it  remains  to  be  seen  whether 
they  will  go  to  this  exfent  in  the  case  of  songs  laekiog  in 
dramatic  attributes.  But  they  will  Ijc  clearly  justilied  in 
'bolding  all  dramatic  songs  to  be  within  the  purview  uf  tho 
BtAtutc. 

In  a  recent  American  case,  it  was  held  that  the  written 

*  Leo  V.  Slmpcon,  8  C.  B.  ST1,881 ; 
Dftly  f.  PnLmer,  po»i,  p.  6tf4. 

*  See  unu,  p.  692. 
S8 


1  B  &  8  Vict,  c  45,  1.  -JO. 
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dc»cri|itiou  or  directions  for  acting  a  aceiie  designed  to  be 
represented  on  tlio  ntage  wholly  l}y  action  ih  a  dramatic  com- 
|)osition.     It  nppcaretl  that  the  *'  railroad    Accne "  in    Uely'i 
play  Under  the  Oasliglit  had  been  substantially  reproduced, 
withoni  antliiirity,  in  Boncicault's  ADer  Durk.    This  Hcene  vu 
represented  ou  the  slago  chiefly  by  action,  but  partly  br  dta* 
logue.    The  law  was  correctly  laid  down  by  Mr.  Justice  Blatc 
ford  as  follows:  '■^  A  composition,  in  the  sense  In  which  that 
word  is  used  in  the  act  of  1856,  is  a  written  or  literary  work 
invented  and  set  in  order.     A  dramatic  composition  is  sncli  i 
work  in  which  the  narrative  is  not  related,  but  la  represented 
by  dialogue  and  action.  ...  A   pantomime  is  a  species 
theatrical  entertainment  in  which  the  whole  action  ift  rrpr 
Rented  by  gesticulation  without  the  use  of  words.     A  vrittvD 
work  consifiting  wholly  of  directions,  set  in  order  for  conreyiug 
the  ideas  of  the  author  on  a  stage  or  public  place,  by  meaus  of 
characters  who  represent  the  narrative  wholly  by  action,  is  u 
much  a  dramatic  composition  designed  or  suited  for  puMic 
representation,  as  if  language   or  dialogue  were  used  in  it 
to  convey  some  of  the  ideas.    The  railroad  scene,  in  tlie  fJoii)- 
tilTfl   phiy*  is  undoubtedly   a   dramatic  com|x>Hition.    Tliote 
parts  of  it  represented  by  motion  or  gesture,  without  hingaa|«. 
are  quite  as  mnch  a  dramatic  com|Hisition,  as  those  parts  of  it 
which  arc  represented   by  voice.     This  is  true,  also,  of  tk 
railroad  scene  in  After  Dark.    Indeed,  on  an  analysis  of  tlic 
two  scenes  in  tlie  two  plays,  it  is  manifest  that  the  utoat  iiitw- 
cuLing  and  attractive  dramatic  effect  in  each  is  produced  I?       , 
what  is  done  by  movement  and  gesture,  entirelv  irrespective  cf^H 
any  thing  that  is  spoken.     The  important  dramatic  effect,  a^^ 
both  plays,  is  produced  by  the  movemeiila  and  geslurea  which 
are  prescrii>cd.  and  set  in  order,  so  as  to  Ik:  read,  and  vliicb 
are  contained  within  parentheses.     The  spoken  words  in  a<^ 
are  of  but  trifling  consequence  to  the  progress  of  the  series  of 
events  represented  and  coninninicated  to  the  intGlligencfufdift^ 
8[>eclnlor.  t>y  those  parts  of  the  scene  wliich  are  directed  to  I 
represented  by  movement  ond  gesture."  ' 


(tttd 

1 


>  ])«lj  p.  Palmer.  6  EUalchf.  204 
After  qJotiDg  the  view*  of  Lord  Abin- 
gcT  la  D'Almaiu*  r.  Booaej  (vee  onto, 


p.  410,  nnic  4),  nnd  ctUnf  tWr  i^ 
pruval  by  .Mr.  JufUcv  NvImm  h  MB** 
r.  JiqUM  (>ee  attit,  p.  411,  notet), 
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8p«ctAouiar  PleoM.  —  In  Marlineiti  r.   Haguire,  the  Black 
Cruok  w&j)  held  to  })G  "'a  mere  sjicctacle,"  and,  therefoi-Cf  not 
entitled  to  protection  as  a  dramatic  compoBilion.'     That  Rome 
,  Spectacular  reprewntations  lack   the  essential  attributes  of  a 
dramatic  compoxition,  and  are  not  worthy  of  protection,  is  not 
denied.     Bnt  all  spoctacnlar  productions  cannot  rightly  l»e  ex- 
cluded from  the  l^enefits  of  tlie  statute.     Not  a  few  legitimate 
dramas  are  largely  spectacular  in  character.     Others  contain 
iin^torlaut  Hccnes  of  thtt*  kind.     The  H|iectacular  may  iw  nn  iro* 
.  portaat  and  essential  feature  of  the  drama,  and,  as  such,  en- 
Ititled  to  protection.     A  satisfactory  general  nile  catmot  be 
Mi|)en  for  determining  where  the  line  Khali  ho  drawn  in  the 
'ttsee  nndor  consideration  between  what  is,  and  wliat  is  not, 
a  proper  subject  of  plajriglit.    But  when  the  dramatic  element, 
the  dialogue,  action,  &c.,  is  sufTicicnt  to  auslain  copyright,^ 
and  the  requirements  of  the  law  iu  this  rci<i)ect  are  l>y  no  means 
exacting,  —  the  playright  does  not  fail  Iwcauw  llie  literary  elo- 


Jiutii-p  QlnU'Mdrd  mM  :  "Thejr  ara 
etiiim-nily  «iiiini]  uii)  jusi  nnil  iire  n[>> 
pUcatile  to  tlH<  oue  of  *  <ir)im»tic  cotn- 
pfMition  ii«>*igii^  fur  (lultliu  reprvaen- 
Ulinn.  SuL'li  ■  einiiptMitlMci  whan  rep- 
■  rcwnlnl  eiviteA  enautioD*  ami  tmpirta 
*linpri»ui<>ri«  nttt  iavTv\y  llimuyli  tlie 
madiuni  of  Ok  vkt,  im  niu«ic  iltw*, 
bat  throu|[1i  Uw  nivdium  of  itw  eyt  >s 
well  M  the  ear.  Horemenl.  freiturc, 
and  facial  exprvMion,  wliU-h  adilreH 
ilbetje  only,  arv  lu  mucli  a  pirt  or  tlio 
Itttatiu  (wmpuaiiiim  as  w  ili«  ipoktn 
laagiiagt  wIik-Ii  aitilreAtvj  titc  var  util;  ; 
and  lliat  |Min  nf  the  wrillim  ctiiniMni- 
tion  wliiL-li  ffivet  tllrvctioii  for  (lie 
m<(TruK-ni  and  geiiure,  ii  aa  muc-li  a 
part  uf  ttre  compnutlun,  aiid  protecied 
bjr  the  I'opyrinht,  aa  U  the  language 
pFMOfibcd  tu  lie  Ultervd  Uy  the  uliarac- 
lert.  And  this  ia  vntirclr  im->itecUve 
of  tl>t  set  of  tlw  iiaKi'  or  of  ilte  uia- 
chlnery  or  cnechanicul  applUuces.  or 
of  wliat  i>  called,  in  the  languM)t<'  of  the 
•lane.  KfDvrjr  or  the  wurk  of  the  *wi\e 
|iaU>(er."     Ihid.  UliH. 

'  I  DeMly.  216.  "Tbe  Blark 
Cri>nk."  Mid  Judftv  Dead/,  "  li  a  mere 
ppKUtile,  —  ID  the  languatre  of  the  craft 
ft  apectacalar  piece.     The  dialogue  la 


very  acaot  and  nieanitiKlcea.  and  ap- 
pc-ar*  lo  Ite  n  nM-re  aci-t-uorjr  to  the 
action  of  the  piece,  —  a  eort  of  «tI»*iI 
machiner;  taoketl  on  to  a  lUccoaAion  of 
ballet  and  talilcaux.  The  priiK'ipal 
part  and  allmotion  of  ilie  siK>i:lacle 
H.>£ms  to  Ih-  the  exhit>iiit>n  of  wnfliun 
in  novel  dre»«  rir  nu  dreas,  anil  In  at- 
tractive attitudca  or  action.  The  doe- 
ing  scene  ii  called  I'anidiae,  and.  aa 
wimoM  llAtniltoit  expreaiM  it.  ooiitUu 
mainly  'af  wonten  lyinf  alxiut  iMise,' 
a  Mirt  of  Miilianiiiivdaii  pamdiae.  I 
suppiri-e,  with  imitaliun  tttiiiiiM  aiid 
uninnidenly  lionri*.  To  i-all  >uch  a 
•Iiet-larle  a  'drumnilc  compoiition  '  U 
an  abiwe  of  language,  and  an  inanlt  to 
the  ic^'nlus  uf  i)ie  Knttliah  drama.  A 
menajiene  of  wUd  l)eaiita,  or  an  ex. 
hibiilonof  Mo/r/urffMr*  might  a>  jtnlly 
be  called  ndrnnialic  cutnpoHlloti.  Lik* 
ihoM,  this  i*  a  *|«ctacle ;  and,  allhuU|[li 
it  may  he  an  atfrartive  or  irurireoaa 
one,  it  u  itathhi);  more.  In  mr  judg- 
monl,  an  exiiihttiiwi  of  wi>nien  'lying 
about  1oo#e.'  or  olhertrlse,  ia  not  a 
dramatic  compoaltion,  and  ihereforo 
tK)t  entitled  to  tli*  pratactlon  of  th* 
copyright  act."    Ibid.  211. 
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tncnt  is  subordinate  or  accesAory  to  the  spectacular,  a 
the  i-eprcfteiitfttioM  is  largely  of  (he  latter  chai-acter. 

Tlu;  jiiJgiiieiit  in  Maitinetti  v.  Magnire  cannot  bo 
on  tlic  ground  that  the  Black  Crook  waa  ■■''  a  mere  t\ 
Tliis  piece  was  more  than  a8|»ectacle.  While  halteta, 
talfleaux,  dazzling  Hcenea,  <!tc.,  may  have  constituted 
attractions,  an  imjiorlant  fcolui-e  waa  the  dramatic 
plut.  and  characters,  which  clearly  made  the  producti 
tuatic  composition  within  the  meaning  of  the  law. 

Sceoio  Effects.  —  The  definitiun  of  dramatic  pieoi 
English  »ta(ute,  includes  **  aoenic  "  entertainmenta.' 
it  a|i[>carcd  that  tlio  defendant  had  taken  from  the  i 
play  two  scenes  or  situations,  consisting  more  of  seen 
than  of  dialogue,  it  was  held  that  the  quantity  copied 
enough  to  amount  to  piracy;  but  Mr.  Justice  Bn 
"Now,  it  was  first  said  that  the  subject-matter  of  tli 
was  not  the  au I tject* matter  of  copyright ;  that  tlie  ac 
property  in  woi'ds,  and  not  in  situations  and  scenic 
but  I  think  that  these  latter  are  more  peculiarly 
copyright  than  the  words  themselves."* 

Dramatic  CompoBitton  must  be  Original  and  luoooeal 
same  tests  as  to  innocence,  originality,  (!Lc.,  are  to  he 
to  dramatic  a«  to  literary  compositions. 

Ati  iinuiural  play  is  not  entitled  to  protection.*    ^H 

In  llutton  V.  Kean,  where  it  appeared  that  tli^ot 
had  designed  a  dramatic  representation,  consisting  ot 
ShakuKpeare*H  phiys  with  certain  alterations  in  the  tex 
nal  musit:,  scenic  cflccts,  and  other  accessories,  the  cd 
not  douht  that  the  production,  as  a  whole,  was  a  proper 
of  playright,  alibongli  the  play  itself  was,  in  its  origina 
comniDii  properly.* 

Dnunatisatlona,  AdaptatlODS,  aud  Translatdooa.  —  A  drfl 

tion  or  aiii  adaptatiun  of  a  nuvcl  or  other  work,  which  ihf 
atist  has  u  right  to  use,  will  receive  the  aamo  pre 
accorded  to  an  original  drama.     The  same  is  true  of  a  | 

I  6&6  Vict.c.46.  B. -2.  21(1;    Shook  t,.    Duly.    40   H 

>  Clmtienait  v.  Care,  aa  rofKirlefl     (N.  Y.]    .tiin ;    Kiktio  v.   Kid 

3S  L  T.  N    e.  256.    See  alsu  Hiitlon  c.    Grny  {82  MusO.  644). 

Kcnii. ;  c  u.  X.  9.  saa.  *  7  c.  b.  k.  b.  ass. 

'  Martinetti   v.  Miguirv,  1  I>c«]/, 
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!tion  of  a  foreign  play.  Any  niimlwr  of  persons  mfty  dramatize 
lor  translato  a  work  which  is  comniuii  property,  or.  witli  the 
consent  of  the  owner,  a  copyriplited  work.  Wiiatevcr  may  be 
the  aiinilarily  between  two  drama tizntions,  adaptations^or  trana- 
lations,  each  dramatiut  will  have  playright  in  hia  own  version.' 
Whether  any  person  without  authority  may  dramatize  for  the 
atage  a  work  protected  by  copyright  ia  a  qucatiou  wliich  is  con- 
sidered elaewhere.^ 

Tut  of  Originality  in  Dramatization.  —  Tlio  validity  of  tho 
coyyright  or  playrij;iit  in  ailmmatiaation  is  not  aflectcd  by  the 
fact  that  tite  dramatist  lias  cxtennlvely,  or  even  chiefly,  retained 
the  dialogue  and  mnmiloguo  in  the  language  of  the  work  dram- 
atized. In  many  cases  this  must  Ije  done  to  a  largo  extent, 
and  to  do  otlierwisc  would  he  to  lessen  tbe  merits  of  the  play. 
The  fnnction  of  the  dramatist  is  to  select  from  the  novel  those 
parts  which  are  best  fitted  fur  acting,  to  art-angc  them  effec- 
tively witli  reference  to  swift  action,  dramatic  situations,  cli- 
maxes, &Cm  and  generally  to  meet  the  recjuirements  of  dramatic 
com|iosition  and  representation.  A  work  of  fiction  not  adapted 
to  acting,  aa  urlginatly  written,  is  thus  reproduced  in  a  new 
form,  and  is  brought  into  a  new  and  vtiluabte  use.  Such  a 
dramatization  Js  regarded  by  the  law  as  a  new  production^  and 
as  Huch  is  a  proper  subject  of  copyright.  But  a  play  which  is 
not  materially  ditferciit  from  the  novel,  and  which  owes  noth- 
I  ing  substantial  to  the  tabors  of  tIte  dramatist,  is  only  a  copy  of 
the  work  claimed  to  have  been  dramatized.  In  such  cane,  the 
adaptor  is  a  mere  copyist,  and  shows  nothing  oa  which  to  base 
a  claim  for  protection. 

Aa  the  dramatization  of  a  work  of  fiction  is  a  proper  subject 
of  playright,  it  is  clearly  no  objection  in  law  to  the  orifjiniiHty 
of  a  drama  that  its  characters  and  incidents  are  like  those 
found  in  a  previously  published  nox'el ;  provided,  of  course,  there 
is  no  piracy  of  the  novel.* 


1  Br.  Ptwichi'  P.  Braluin).  8  Car.  A 
F.6B.  on  tp.  4  Bins.  N.  C.  17;  Slivp 


Biss.  477  ;  Shftotc  v.  Rankin,  S  Cent. 
Ijiw.Ii»ur. 'ilO:  Benii  r.  I*  CIvTcq.  18 


herd  V.  Conqueiit.  17  C.  B.  427 :  n«n<le  Int  Hvv.  Rec  'H.  Hv^  alto  Tompkin* 
.  V.  Cunqiu^i,  II  C.  Q.  H.  i.  459;  (.eri  i>.  DutT,  mid  Frenvh  v.  Conolly,  cocuid- 
V.  Riitlpj.  r^w  Kt-p.  d  C.  f.6211;  Tonle    L'red  ante,  p.  SSO. 


r  Yoanx.  Law  Rep  0  Q.  B  ^123; 
Chftttorton  r  Cnrc.  Law  Rpp.  10  C.  P. 
672,  l«t  ap.  2  C.  P.  1)  42.  *-!«l  ap.  «  App. 
Cas.  488.    Am.  Sliouk  v.  UaiikiD,  6 


'   S«  imlr,  pp.  4f/.,  4ril. 

>  Boiicicault  V.  Vox.  fi  BlatcliT.  87, 
lOO-lOl. 
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ForeiBu  Diamati>ts.  —  As  the  exclusive  right  of  representing 
a  (Irainiitic;  compoHitioii  is  given  lij  tlie  »tattite  only  in  uue 
co[iyrighl  liaa  liecii  secured  fur  it,  and  as  copyriglit  \»  hmited 
to  the  works  of  imtivo  auUiurti,  it  follows  tlmt  tliere  Is  do  statu- 
tory protection  for  tlie  productions  of  foreign  di'amatiatfi  Bui, 
as  copyright  will  vest  in  tlic  translation  or  adajitiition  of  a  for- 
eign play,  or  the  drainatlmtion  of  a  foreign  novel,  made  liv  & 
resident  or  a  citizbn,'  so  tho  statute  secures  the  exclusive  ri^it 
of  represent itt|^  such  translation,  adaptation,  or  dramatizatiart.' 


MCBICAL  CoMPosmoNS. 

Compositions  Consisting  of  'Words  and  Music.  —  It  lias 
seen  that  simie  niut^ic^a]  productions  are  dramatic  coniptutiLiuiii 
within  the  meaning  of  the  Itisv.  In  such  case,  there  can  ttt  no 
rensonalilo  donht  that  the  literary  part,  independently  of  the 
music,  as  the  libretto  of  an  opera,  may  be  a  complete  dramatic 
conaposition.*  But  the  playrigbt  cauiiot  rightly  be  cousiderod 
as  vesting  alone  in  the  words  of  a  musical  compoeilion ;  it 
must  extend  also  to  the  music,  which  is  a  constituent  p»rt  of 
the  whole.  Music  is  but  a  form  (tf  language  by  wliich  espres- 
sion  is  given  to  thoughts,  emotions,  passlouH,  feelings,  Ac, 
whose  commnnication  is  the  province  of  all  language.  In  ft 
musical  drama,  \metry  and  nmsic  are  co-ordinate  means  work- 
ing toward  the  same  results.  Both  are  in  harmony,  and  UKL-d 
to  give  expression  to  tho  same  thoughts  and  feelings.    Tbe 


1  See  anlt.  p.  282, 

3  Shook  t:  KftTikiTi,  e  BiMt.  476; 
f>)inok  c.  KnJikin,  8  Cent.  I^w  Jour. 
210;  [itriin  i:  I.e  Ctcrc>(|.  IH  InL  Kev. 
Ui'c.  \yi.  Ill  thv  flnl-iiniDftl  vmic, 
Drummund.  J.,  mkIt  "  U'Enncry  bihI 
CormnTi  were  the  |fon>i(rn|  auihon  of 
a  ilraiiiA  iit  ttii.-  b*rotich  Ikii^uukc,  cnlltil 
/>^  llrtiT  </rf'lf\tHfi :  .Tnckwn  Iriins- 
1h(c<I  it  into  ICiikIUIi  nnfl  mlnptiMl  it  to 
repre»vni]iti'>Q  on  the  alsge.  Tliis  woi 
with  tlio  content  of  Ihe  jiuOiiira.  After 
tliia  vin*  dmir,  livapplUvl  Lin<ler  tht*  I'tw 
fitr  K  t:i>t>,vriKl)t ;  am)  thi-  ciiie«tinii  is, 
wliclhvr  \Uvrv  wns  tny  valid  idijevtion 
to  his  oltlninin;!  a  cupyrifcht  for  iho 
|>luj'  thus  iriiii>liitcU  into  Engli«h.    1 


do  not  w«  thftt  th*re  wi*.  Hr  wM  (^ 
innaUcor  of  ihu  |ilar.  Il«  ixUpttJ  >> 
to  reprDsentaltoii  nn  the  sIa|;l^«ndwu 
in  th«  tcnte  of  tbc  law  the  Miliar  J 
tliat  fur  which  ho  ubbtincd  h  cvfyrifh' 
So  one  could  ramplain  of  lli»  riMp" 
llie  RutKon  of  the  plRj*  in  Fmn^i.  u^ 
it  afDrmntivel^  appcsn  that  ihry  4*- 
Kentc'l  to  tliii  nciiun  na  the  fwrtofUi 
Jiickiion.  Then  I  do  not  Ke  *bj  ht' 
wx«  not  iiroieciwl  uniWr  the  l««  '* 
hia  triinalation  and  adiipiatlnn  aflbt 
work  to  lUe  aiAfte,  mid  of  wbidi  be  "i* 
in  one  »eii»c  tlie  nutlior." 

■  Phiiuihr  V.   Dmiiam,  8  Cw.  *'• 
09,  oD  ap.  4  Binif.  N  C  17 
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music  is  not  a  meaningless  accompaniment,  intended  eimply  to 
please  the  ear.  Its  tnin  futiction  is  to  emphasize,  to  intensify, 
the  meaning  of  t}ie  poet. 

Hence,  in  a  musical  dramatic  composition,  wlieOicr  it  be  a 
grand  opera  or  a  simple  sung,  l)ol1i  words  mid  music  imist  kie 
considered  as  constituting  the  drnmatlc  esseiico.  And,  as  the 
playriglit  attaclics  tu  the  whole  nud  llic  coiistituciit  partK,  it 
must  extend  to  the  music  as  well  as  to  the  words. ^ 

loatnimeutal  Music.  —  In  a  hroad  sense,  music,  a^  well  as 
literature,  is  susceptible  uf  classification  into  that  wlilcli  is  and 
that  which  is  not  dramatic.  But  what  is  comnmnicatcd  defi- 
nitely and  with  clearness  hy  written  or  spoken  language  can 
be  expressed  only  vagtuily  h^  music  without,  the  aid  of  words. 
Music  designed  to  be  interpreted  by  instruments  alune,  as  a 

^^ymphony,  can  hardly  be  considered  a  dramatic  work  within 
tlie  meaning  of  the  law.  As  the  American  statute  docs  not 
secure  the  exclusive  right  of  pcrfurming  any  piece  of  music 
which  is  not  a  dramatic  composition,  it  follows  that  in  this 
country  there  is  no  statutory  pro[W!rty  in  other  iiiatrnmentat 

^nusic  excepting  llie  right  of  publication  in  print. 

■  Section  20  of  5  &  6  Vict.  c.  45,  secures  the  sole  liberty  of 
performing  musical  compositions  on  the  same  conditions  and 
for  the  same  term  as  am  prt'scrihcd  in  the  case  uf  dramatic 
compositions.  The  meaning  uf  this  provision  lias  not  yet  been 
judicially  interpreted-  Rut  dramatic  ninsicol  compositions 
were  already  |)rulccted  by  the  3  A  4  Will.  IV.  c.  15,^  and  they 
are   expressly   included   In  the   definition  of  dramatic    piece 

■contained  in  the  statute  of  Victoria.  Hence,  the  provision 
expressly  extending  protection  to  musical  coiiipositlons  has 
ncillier  object  nor  meauitig,  unless  it  he  taken  to  refer  to  the 
right  of  playing  instrumental  music.  It  is  reasonable  to  as- 
sume, then,  that  It  embnices  all  kinds  of  music,  whether 
dramatic  compositions  or  not,  and  whether  vocal  or  instru- 
mental.'   If  this  construction  is  right,  the  owner  of  a  purely 


I  >  The  matic  of  an  ofera,  indrpon- 
dt'tillf  <if  ihe  words,  «rai  priiti>t'ltTd  in 
Iht  rectnt  Knglitli  caxe  of  Uuusuy  c. 
flirUe.  7  Ch.  I».  801. 

'  l'IancMr.Bnl>SDi.4Bitig.N.C.17. 

'  In  Kuswil  t-  Smith,  it  wu  can- 


tendcHl  thkt  only  dntraitio  motieal 
<.tiiii|H>8iii(mft  vfvre  williin  tlie  purrlew 
of  tlie  stHtute.  Tn  wliicii  Erie.  J., 
replied:  "  Wliy  eltould  ihu  l«|[i«l«tnra 
tiar«  intended  lo  protect  tlu-»e  rather 
than  oratorioi  and  other  itrictly  mtul* 
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instrumental  piece,  whether  written  for  the  orcheBtra,  organ, 
piano,  or  other  instrument,  may  have  in  it  not  only  copyright, 
but  playright ;  not  only  the  exclusive  right  of  printing  it,  bat 
the  sole  liberty  of  playing  it  in  public.^  And,  as  in  the  case 
of  dramatic  compositioua,  statutory  playright  is  secured  not 
only  in  printed,  but  also  in  manuscript  musical  compositions. 


cal  works  1  "  12  Q.  B.  281.  In  Rus- 
■ell  V.  Smith,  in  chancery,  15  Sim.  181, 
182,  Vice-chancellor  Shadwell  Mid 
that  "the  words  of  the  songs  were 
protected  by  the  former  copyright  acts 
and  the  music  of  them  by  the  act  of 
Victoria."    This  language  implies  that 


the  music  of  a  draniatic  composiliM 
was  not  protected  by  8  &  4  WiH  IT. 
c.  15.  But  this  does  not  appear  to  be 
the  natural  constmction  of  that  itatnte. 
1  See  Hattoo  v.  Keaa,  7  C.  B.  r  i. 
268;  Wallenstein  v.  Herbert,  15  LT. 
n.  B.  804,  on  ap.  16  Id.  468. 
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CHAPTER  XV. 

STATUTORY  PLAYRIGHT  IN  DRAMATIC  AND  MUSICAL 
COMPOSITIONS. 

PUyrisbt  and  CopTrlght  DlstinEtilshed.  —  Under  tlie  statute, 
playriglit  and  copyright  are  treated  as  two  independent  and 
distinct  rights.  The  former  is  secured  onlj  in  dramatic  or 
musical  compositions.  In  a  printed  production  of  this  kind, 
both  rights  may  exist  together ;  and,  in  general,  the  principles 
governing  the  vesting  and  the  ownerahip  of  each  are  the  same. 
But  an  invasion  of  one  right  is  not  a  violation  of  the  other,  and 
the  penalties  of  piracy  prescribed  in  one  case  are  dififerent  from 
those  in  the  other.  Copyright  may  be  infringed  by  publication 
in  print,  but  not  by  public  performance ;  playright,  by  represent- 
ing but  not  by  printing  the  play.  The  copyright  in  a  dramatic 
composition  is  in  no  respect  different  from  the  copyright  in  any 
other  literary  production. 

In  England,  the  statute  grants  the  exclusive  right  of  publicly 
performing  both  printed  and  manuscript  plays.  In  the  United 
States,  the  right  is  secured  only  in  published  compositions ; 
the  statute  affords  no  redress  for  the  unlicensed  representation 
of  manuscript  plays. 

Great  Baitain. 

Duration  of  Playzlght  In  Printed  and  Mannsoiipt  CompoaltlonB, 
—  The  first  statute  giving  to  dramatists  the  exclusive  right  of 
performing  their  plays  was  the  3  &  4  Will.  IV.  c.  15,  passed  in 
1888.  By  this  act  and  the  5  &  6  Vict.  c.  45,  passed  in  1842, 
British  playright  is  now  governed.  The  first  section  of  the 
statute  of  William  declares  that  the  author  of  any  unpublished 
tragedy,  comedy,  play,  opera,  farce,  or  other  dramatic  piece  or 
entertainment  sliall  have  the  sole  liberty  of  representing  it  at 
any  place  of  dramatic  entertainment  in  Great  Britain ;  and 
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that  the  author  of  a  published  prodnction  of  this  kind  shall 
hnve  tho  snme  riglit  for  tweiUy-eight  years  from  tlie  time  of 
publication.     Protection  ia  here  provided   for  two  clasaea  of 
compositions,  —  1.  Manuscript.     2.  Those  published  in  priii^^| 
Tlic  statute  plainly  deularea  that  playright  in  primed   |jluy» 
shall  begin  at  the  time  of  publication  and  continue  for  tweuty 
years.     But  there  ia  nothing  in  tlie  act  showing  when  the  rt^ht 
in  an  unpublished  play  shall  begin  or  when  it  shall  end.    1'h<|H 
term   of  protection   is  in   no  wise  limited.     The   only  soinid^^ 
couHtruction  of  which  the  statute  is  capable  is  that  the  owner 
of  a  manuscript  play,  provided  he  does  not  publish  it  In  print, 
and  complies  with  the  conditions  on  which  protection  is  granted, 
lia.s  for  ever  the  exclusive  right  to  perform  it  in  public,  and  is 
entitled  to  the  statutory  remedies  provided  for  the  invasion  of 
that  right. 

It  is  now  necessary  to  incjuire  what  changes  have  been  m&de 
in  the  provisions  of  this  statute  by  tho  6^6  Vict  c.  45.  Se^ 
tion  20  of  the  latter  act,  after  citing  the  3  A  4  Will.  IV.  c.  15. 
and  declaring  that  "  it  is  expedient  to  extend  the  tcrui  of  tlie 
sole  liberty  of  representing  dramatic  pieces  given  by  tlittKt 
to  the  full  time  by  this  act  provided  for  the  continuance  rf 
copyright,"  and  also  to  provide  protection  for  musical  coo- 
positiuns,  enacts,  ''  tliat  the  sole  lilwrty  of  repreaentiiig  or 
performing,  or  causing  or  permitting  to  be  represented  or 
performed,  any  dramatic  piece  or  musical  composition,  rfufl 
endure  and  be  the  pniptrty  of  the  author  thereof,  and  bi« 
aasigns,  for  the  term  in  this  act  proxided  for  tho  duration  of 
copyright  in  books;  and  the  provisions  hereinl)efore  enacted 
in  respect  to  the  proi>erty  uf  such  copyriglit,  and  of  regifiteni»g 
the  same,  shall  apply  to  the  liberty  of  representing  or  {icrfomh 
ing  any  dramatic  piece  or  musical  composition,  as  if  tlie  same 
were  herein  expressly  enacted  and  applied  tlieretu,  save  iw^ 
except  that  the  first  public  representation  or  performance  of 
any  dramatic  piece  or  musical  composition  shall  be  deemeil 
equivalent,  in  the  construction  of  this  act,  to  the  first  pabli* 
cation  of  any  hook." 

This  language  taken  in  connection  with  the  statute  of  1^ 
is  confusing,  and  its  effect  on  playright  as  governed  by  that 
statute  is  doubtful.    The  declared  object  of  section  20,  loA 
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«ited,  is  to  extend  the  term  of  protection  granted  by  the  act  of 
William.  But  we  have  seen  that  the  latter  statute  makes  a 
dUtidctioii  between  manuscript  and  publmhed  plays,  and  that 
m  the  case  of  tlie  former  the  term  of  protection  is  unlimited, 
and  hence  incapable  of  extension.  Tlie  preamble,  therefore,  of 
section  20  of  5  &  0  Vict.  c.  45,  is  intelligible  only  when  applied 
to  printed  plays.  It  may  be  contended  with  much  reason 
tliat,  in  the  absence  of  language  expressly  or  by  clear  implica- 
tion repealing  or  restricting  the  unlimited  duration  of  pinyright 
in  unpublished  productions  granted  by  the  8tat\ite  of  William, 
that  right  must  remain  unchanged.  Rnt  the  important  dis- 
tinction drawn  by  the  statute  of  William  between  published 
and  unpublished  plays  has  been  vholly  overlooked  or  disre- 
garded in  the  enacting  part  of  section  ^0  of  A  Jk  6  Vict.  c.  46  ; 
and  it  may  be  urged  that  tbo  provisions  of  that  section  are 
Bucli  that  tliey  cannot  reasonably  be  conetrued  as  applying 
exclusively  to  prirtofl  plays. 
H  Whether  this  section  must  be  interpreted  as  making  tho 
duration  of  phiyright  in  both  published  and  unpublished  com- 
positions the  same  as  tliat  of  copyright  in  a  book,  or  as  leaving 
it  unlimited  in  nmnuscript  dramas,  as  it  was  under  the  statute 
of  William,  is  a  question  which  has  been  carelessly  left  in  much 
doubt  for  judicial  determination. 

Condidons  on  which  Playright  may  be  Seoared.  —  The  correct 
reading  of  5  &  G  Vict.  c.  45,  appears  to  ba  that  the  same  con- 
ditions and  requirements  prescribed  concerning  the  registration 
of  copyright  were  intended  to  ho  applied  to  playright.  But  tlio 
courts  have  held  that  regisimtton  is  essential  neitlier  to  the 
vesting  of  playright  nor  to  the  right  of  the  owner  to  maintain 
an  action  for  infringement.^ 


1^  IBnwell  ».  8miili,  12  Q.  B.  217; 
Cimrtt  r.  BUImp,  26  L.  T.  w.  ».  a08. 
Bm  a1m>  Ucf  V.  Uhyt,  4  Bviit  &.  S. 
B7»  ;  Mnr«Ii  i-.  Conquent,  17  C.  B-  k.  «. 
ilb.  This  conatrucliun  r>f  the  •Ulitlu 
It  oiX'ii  to  criiK'ism.  Tliere  ia  nuthing 
c>^ni.-erning  rogistmtfon  in  3  &  4  Will. 
IV.  c.  16.  Section  20  af  6  4,  3  Vkt. 
\B.  io,  cnaets  that  "the  proviilun* 
gbefurc  i-nnuietl  In  rospect  of  the 
_  my  ot  pnich  oipyriKhl,  and  of 
ttfUieriog  tlie  scuie,  ihdl  spyly  to  the 


liberty  ot  roprevvolhK  or  performing 
miy  ilminiiltc  piece  or  muiiL-iil  c-ompo- 
MtioH,"  exci'pl  Ihnt  tin?  ftr»i  ;>err<irm- 
n»c>c  of  ft  pky  shall  he  i>qnivalen(  to 
the  [iiihhcAtion  or  k  book.  Then  fol- 
low* a  proviso  pretvritiing  Uuw  drm. 
niutjc  Hnd  cnuiical  composition*  In 
miLTiiiicript  may  he  n^ginteretl  Sec- 
tion 24  tlien  enacts  that  nn  auclon  for 
tlie  infrinifement  of  i-op>'ri|flii  in  a 
tioolc  »hKli  he  [uninCntrpil  iinlfiHi  Ihe 
book   haa  been  regiitereil  before  ttia 
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The  statute  of  William  mentions  no  requirement  to  lie  p 
formed  hv  tbo  author  ur  owner  of  a  dramatic  com|iusitiiiii  in 
order  to  secure  playrigbt ;  and  none  are  prescritjed  Uy  the  act 
of  Victoria,  except  that  relating  to  registration.     The  latter 
statute  declares  that  "the  Bret  public  repi-escntalion  or  {ler- 
formance  of  any  dramatic  piece  or  musical  comi»osition  sliaLI 
be  deemed  equivalent,  in  tlie  conRtruction  of  this  act,  to  tlie 
first  piihlicatlon  of  any  book."  '     It  cannot  be  determined  villi 
ccHaiuty  precisely  what  effect  tliia  provision  was  designed  iu 
have,  or  what  judicial  construction  will  or  should  be  given  t« 
iL    U  was  doubtless  intended  to  apply  to  compositions 
publislied  in  print.     The  relation  which  the  public  perfurmaDOf^ 
of  a  manuscript  drama  has  to  the  playright  therein  is  analugouii 
to  that  which  the  publication  of  a  book  bears  to  the  copyrijHltj 
in  it.     Printing  and  acting  are  but  dilTerent  mnlen  of  public 
tioD.     It  would  seem  tliat  Parliameut  intended  simply  tu  aflSmij 
this  principle. 

Applying  to  publication  by  representation  the  same  iieiieral 
principles  wlncb  arc  recognized  as  governing  publication  by 
printing,  and  giving  clfect  to  tlie  statutory  provision  alxirc  citcil, 
it  will  follow  that,  as  copyright  in  a  book  dates  from  the  tim 
of  liist  publication,  so  playrigbt  in  a  manuscript  play  \»ptii 
with  its  fir!>t  public  pjcrformance.  As  first  publication  uf  alxioi: 
in  the  United  Kingdom  is  a  condition  precedent  of  copyrjgiil. 
so  the  first  representation  of  a  manuscript  drama  wiutt  hf 
in  the  United  Kingdom  in  order  to  secure  iflavrighl.'  Aft  m  i 
alien  author  may  acquire  oopyright  by  l>eing  on  Engtish  Boil  ^M 
when  his  work  is  published  in  Great  Britain,  so  playripltt  aaj  ~ 

I 


puniisnea  in  tireat  untain,  so  playrigltt 
be  secured  by  a  foreign  dramatist  who  is  anywhere  witliia  ll)> 


beginnintt  nf  llie  suit,  and  contains  a 
proviso"  iliitc  nothinK  liencin  contained 
vliall  priijuilioi-  tlie  remc(liL-a  wlii(.*li  the 
proprietor  «f  the  n»l«  liberty  nf  rppro- 
neniitiK  niiy  draninlia  pioi^  »liall  Imve 
by  virluu  nftlio  act  |Mis*eil  in  the  tliini 
year  of  the  rvigii  nf  hia  lale  Majwty 
King  William  the  Kniirth.  tn  amend  tlie 
UwB  rvlaiing  to  dramntio  literary  prop- 
erty, or  of  this  act,  altliauKh  no  entry 
•liall  li«  mado  in  the  book  of  regiatry 
■forvMiil." 

The  meaning:  of  thOM  prorisiona 


oonooming  n^KtstralitHi  in  thrMII< 
playright  U  wnrtc  tluin  heffitdoklt ' 
unli'M  tlie  lan|niN(R  laai  qoolrd  tw 
takfn  to  retpr  pxrliifiiTely  lo  eomp^ 
linn*,  in  which  Hichls  liad  airtiJ/ 
Tesli-d  nnilcr  iite  statnle  of  WilliMi 
and  to  mean  Ibat  auvh  rigliti  nnlj  "f* 
not  to  be  defeated  by  want  o(  reir""*' 
tion. 

<  •.  20. 

s  Boncieault  v.  Delaflrtd,  1  Hc«  k 
M.  697 ;  DoucicAuIt  t>.  CltaltenoB  i 
Ch.  D.  267. 
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British  realm  when  lii»  manuscript  drama  is  firat  acted  in  tlie 
United  Kingdom.  Ah  protection  in  the  ca^c  nf  a  Imok  in  which 
copyright  has  vested  extends  throughout  the  British  empire,  so 
prutectinu  in  tlie  ease  uf  playrigUt  in  a  prmJuctiDin  niil  printed 
is  guaranteed  in  a  coextensive  territory.  In  otlier  words,  tlie 
general  conditions  which  govern  the  vesting  of  copyriglit,  and 
the  beginning  and  territorial  extent  of  protection,  apply  in  the 
case  of  playriglit  in  manuscript  compositions.  Playright,  then, 
may  lie  secured  in  a  muiiusuript  drama,  on  the  sole  condition 
that  its  first  public  representation  be  in  the  United  Kingdom, 
and  that  the  author,  if  a  foreigner,  be  on  Eiiglisli  soil  at  tJie 
time  of  such  representation.  The  right,  if  not  [ffirpetual,  will 
last  for  forty-two  years,  or  for  the  life  of  the  author,  and 
MTOU  years  after  his  death,  whichever  may  he  the  longer  period, 
K  If  the  alwve  views  arc  correct,  there  can  be  no  stalutory- 
playright  in  a  manuscript  dramatic  composition  which  has  not 

■  PUBLICATtON    ANP   REPRESENTATION    CONSIDERED    W]TH    ReFER- 

■  EMCE  TO    rLAYRIGEIT    IN    GrEAT    BRITAIN. 

■  While  the  validity  and  the  be<^inning  of  the  playright  in  a 
'  manuscript  play  are  thus  governed  by  the  time  and  place  of  its 

first  pnblic  representation,  there  can  be  little  doubt  that  the 

■  same  questions  in  the  case  of  a  dramatic  composition,  which  is 
published  in  print  before  it  is  pnhliely  [yerformed,  are  governed 
by  the  publication  in  prints  and  not  by  the  representatEon.     In 

■  such  case,  copyright  and  playriglit  vest  together  and  on  the 
same  conditions,  and  last  for  a  like  )ieriod.  or  they  fail  together. 
Assuming  this  to  be  the  true  principle,  it  follows:  1.  That, 
when  playright  has  been  thus  secured,  it  cannot  be  olTected  by 
any  subsequent  rcprcsentntion  of  the  drama.     TlniM,  if  first 

_    publication  be  in  Great  Britain,  both  copyright  and  playright 

I  vest  at  the  same  time,  and  tlic  latter  right  cannot  be  lost  by  a 

first  representation  of  the  play  made  afterward  in  a  foreign 

country.     11.  Failure  of  the  title  to  copyright  involves  a  failure 

of  the  title  to  playright.    Thus,  a  prior  publication  of  the  play 

Id  defeat  the  claim. 


foreign  country 


only 


to  copyright,  but  also  to  playright,  so  that  the  latter  right  could 
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not  be  secured,  though  the  first  representation  of  the  play  Ahould 
aHerward  Imj  given  in  Kngland. 

liut  diHicutt  (piestionH  arise  tn  the  case  of  a  publJKlied  dra 
vhose  public  representation  has  preceded  its  puhlication 
print.     In  Huch  cose,  it  is  clear  that  the  validity  and  dnrati 
of  the  copyright  are  governed,  not  by  the  representation, 
by  the  publication.     The  copyright  datea  from  publication,  and 
it  cannot  be  defeated  or  affected  by  any  pul)lic  perfunuance  cf 
tlie  play,  no  matter  when  or  where  made.'     But  docs  the  phy- 
right  begin  with  and  depend  on  the  first  public  representation, 
or  the  publication  in  print  ?     Supiiuae  that,  after  a  dramatist 
has  enjoyed  for  years  the  exclusive  right  of  repre&outing  s 
manuscript  play,  he  publishes  it  in  print.,  and  secures  thecopj* 
right  in  it.     Such  copyright  will  dale  from  tite  pablicatioa  in 
print,  and  will  last  for  forty-two  years.     But  is  the  duration  of 
the  i^Jaynght  forty-two  years  from  first  publication  in  print,  or 
from  first  representation  ?     If  the  latter,  copyright  may  omi^ 
tinuo  after  playright  has  expired  in  a  printed  coiU|K)sitioiiiii 
which  both  have  vested;  and  cases  may  arise  in  which  cof>f« 
right,  but  not  playright,  will  vest  in  a  publiBhed  producfioo. 
The   must   natural  construction    of  the  statute  in   this  cue 
would    seem    to   be  tbat    the  playright,  when   it  vests  tn  a 
printed  composition,  will  begin  to  run  from  the  publicatii^  in 
print. 

Does  the  failure  of  the  title  !o  playright  in  a  ntanuscripl  co«o* 
position  involve  the  failure  of  the  title  to  playright  in  tltesBntfl 
composition  when  published!  Thus,  by  first  representing td 
uiipublinhed  dramci  abroad,  the  owner  forfeits  his  claim  Ir*  tho 
exclusive  right  of  representing  that  unpublished  drama  in  Eng- 
land. As  prior  repi'esentalion  in  a  foreign  country  is  no  bar 
to  the  vesting  of  copyright,  he  may  afterward  obtain  cupyrigNt 
by  first  printing  (he  composition  in  Kngland.  But  is  tlie  riftit 
of  representation  also  thereby  secured? 

Again:  when  phyrigbt  has  once  vested  in  a  manascric' 
play,  is  it  alTectcd  by  a  subsequent  publication  of  the  compo*i' 
tion  in  print,  so  that,  if  (he  title  to  copyright  is  forfeited  I'J 
Buch  publication,  the  playright  already  secured  is  defeitcdl 

1  See  D'Alnmine  v.  Boose/.  1  V.  &  C.  Exch.  2SS,  299;  Ctarlt  «.  Biil)4> 
2G  L.  T.  K.  «.  \m. 
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In  other  worfla,  to  preserve  the  right  of  representation,  is  it 
necessary  cither  to  keep  the  composition  in  manuHcript,  or  to 

_  protect  it  by  copyright,  if  it  is  jiublished  as  a  hook  ? 

f  The  above  are  important  questions,  wliich  are  likely  to  arise 
at  any  time,  and  on  which  little  light  is  thrown,  cither  by  the 
statutes  or  by  the  decisions.  Witliout  attempting  to  determine 
the  principles  which  govern  tlio  law  in  nil  of  the  cases  wliJeh 
have  been  suggested,  I  shall  simply  offer  my  opinion  on  some 
of  the  quefltions  whieh  I  have  raised  without  going  fully  into 
the  reasons. 

■  When  the  title  to  playright  in  an  unpnhlished  production 
han  lieen  forfeiteil,  as  by  fii-at  repreHontatiou  in  a  foreign  coun- 
try, it  would  seem  that  it  cannot  be  recovered  by  afterward 
publishing  the  composition,  and  thereby  seciitring  a  copyright 

K  for  it ;   for  the  playriglit  has  become  common  proi>erty. 

■  After  plnyright  has  once  vested  in  a  manuscript  composition, 
it  may  lie  lost  by  such  a  publication  in  print  a«  will  amount  to 

H  an  abandonment  of  the  copyright.  The  right  of  representing 
a  manuMript  pluy  rests  on  the  condition  that  the  composition 
is  not  pul)lishcd  in  print.     After  it  has  been  so  published,  it 

■  passes  from  the  class  of  manuscript  to  that  of  printed  plays, 
and  Iwcomes  Hubjcct  to  (be  aindilions  on  which  playright  will 

Pvcst  in  puiilishcd  plays.  The  playright  then  becomes  aub- 
erdinate  to  the  copyright,  and  the  validity  of  the  former  ia 
dependent  on  that  of  the  latter  right.  An  abandonment  of  the 
copyright,  which  is  tlic  greater  right,  involves  an  abandonment 
of  the  lesser  playright.  When  the  title  to  copyright  is  forfeited, 
B  the  work  becomes  public  property  as  far  as  printing  copies  is 
'concerned  ;  and  tliis  would  seem  to  make  it  public  pi-0[)erCy  as 
far  aa  representing  it  is  concerned.  If  this  be  true,  the  copy- 
rigliC  covers  the  playright,  and  the  former  must  he  secured  in 
order  to  preserve  and  protect  the  latter. 

The  piinciple  that  copyriglit  may  be  lost  after  it  has  licen 
Becured  is  recognized  by  the  low  of  the  United  States.  Sec- 
tion 4!'fi'2  of  llie  Rerifted  Statutes  makes  it  essential  to  copy- 
right that  the  notice  of  entry  shall  appear  in  every  copy  of  a 
book  published.  Hence,  after  the  copyright  has  been  enjoyed 
for  years,  it  may  be  lost  by  publishing  copies  without  the  fe- 
^^Oi^d  notice. 
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In  the  recent  case  of  Boosoy  v.  Fairlic,^  the  plaintifTs  claimed 
uudur  tlie  Iiiteriialional  Copyright  Act,  tlie  exclusive  right  of 
representing  in  Great  JJritaiii  Vert-vert^  a  coruic  opera  eumpose^ 
by  Offenbach.     The  opera  was  first  represented    March 
18t>9,  in  Paris.     On  the  28th  of  that  niunth,  an  arraiij^eait 
for  the  piano-furte  made  Uy  Soumiiji,  with  the  consent  of  Ofib 
bach,  was  published  in  Paris.     Soon  after,  another  authorized 
arrangement  for  piano  and  voices  was  ronde  by  Soumis,  and 
published  in  Paris.     At  various  places  in  this  arrangement 
were   inserted  tlie   natuca    of  certain  orchestral  instnimcuU 
*'  which/'  as  the  court  said,  "  if  the  piano-forte  arrangenieii|^| 
were  to  be  converted  into  a  full  operatic  score,  would  afTorl^^ 
some  iudlcat'tun  of  the  inslinimcntH  to  he  used."     In  June  of 
the  same  year,  Offenbach  sold  the  exclusive  right  of  printing 
and  representing  the  opera  in  Great  Britain  to  the  plaintiffi^Io 
whom  he  delivered  a  uianustTipt  copy  of  the  score.     On  June 
9,  the  plaintillb  registered  the  opera  under  the  1  &  H  Yi\ 
c.  12,  8.  6,  in  the  name  of  Offenbach,  as  composer  and  oiriier. 
Tlie  time  and  place  of  the  first  publication  of  one  nf  the  pitoo 
forte  arrangements   were  also  entered  in  the  registry,  ud 
a  copy  of  this  publication  was  deposited  with  the  olliccr  of  ll>f 
Stationers'  Company.    Afterward,  on  tiie  same  day,  the  asaigU' 
meut  to  the  plaintilfs  was  registered.    At  this  time  tlicrt  Itti 
been  no  publication  of  the  o|>era  in  print,  other  than  that  of  llis 
two  piano-forte  arrangements.    On  August  9,  1809,  four  of  tin 
orchestral  parts  nf  the  opera ;  viz.,  those  for  finit  and  sccoud 
Tiolina,  violincello  and  contra  basso,  were  printed  for  sale  >■ 
Parts,  by  authority  of  Offenbach.    This  publication  wan  not 
registered  in  London.     In  May,  18T4,  tlio  defendant  broaghl 
out  at  the  St.  Jameses  Tlieatre  in  London,  an  op^ra  hffifi 
called  Vert-vert,    A  materiel  part  of  the  music  was  substantially 
the  same  as  that  composed  by  Offenbach.    It  had  nnt,  hotter, 
been  copied  from  the  tatter's  orchestral  scoi*,  but  it  had  lec« 
taken  from  one  of  the  pianoforte  arrangement*  made  liy  Sounifc 
and  had  been  arranged  for  the  orchestra  by  a  musician  em- 
ployed by  the  defendant.    The  plaintitfn  now  sought  to  restrain 
this  representation  as  an  infringement  of  their  rights. 
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Vicc-Cliancellor  Bacon  ruled  that  there  had  not  been  a  valid 
registratiou  eitlier  of  the  o(>era  itself  or  of  the  plano-furte 
arrangement,  and  dismissed  the  bill.'  Tho  Court  of  Appeal 
held  that  the  registration  of  the  unpublished  score  of  the  opera 
was  good,  and  hcuce  secured  to  the  plaintiffs  the  exclusive 
right  of  representation  ;  that  there  had  been  no  lawful  registra- 
tion of  the  piano-forte  arrangement,  which  consequently  wa»  not 
protected ;  but  that  the  pcrfoiuiance  of  the  mu»Lc  obtained 
from  cither  of  tho  airangeuieuta  was  a  violation  of  the  right  of 
representing  the  opera  secured  to  the  plaintiffs.* 

Aasuming  that  the  Court  of  Apjical  was  right  in  holding 
that  the  registration  of  the  oj)era,  hut  liot  of  tlie  piano-forte 
arrangement,  was  valid,  it  becomes  necessary  to  inquii-e  what 
riglit  was  secured  by  such  registration,  and  whether  it  was 
complete  or  sufficient  to  provt^nt  an  nnautharized  representa- 
tion of  the  music  obtained  fiom  llie  uuiegistered  piano-forte 
arrangement.  The  plaintifiii*  rights  in  this  cose  were  governed 
by  section  6  of  7  &  8  Vict.  c.  12,  which  makes  registration 
of  works  first  published  in  a  foreign  country  a  condition  of 
securing  protection  in  England.  This  act  and  the  order  in 
council  made  iu  pursuance  of  it  give  a  foreign  author  of  a 
dramatic  or  musical  composition  two  privileges;  viz.,  tho  ex- 
clusive right  of  printing  and  the  sole  liberty  of  representing  It. 
The  latter  right  may  be  secui-cd  either  for  a  printed  or  for 
a  manuscript  composition,  and  section  8  of  7  «fe  8  Vict,  c.  12, 
prescribes  the  mode  of  reglstratiDU  for  each  case.  If  the  work 
has  been  published  in  print,  tlie  time  and  place  of  such  publU 
cation,  as  was  conceded  in  Roosey  v.  Fairlie,  must  he  registered, 
and  in  default  thereof  no  right  is  secured.  IT  it  has  not  been 
published  iu  priut,  but  has  been  publicly  represented,  then  it  is 
enough  to  give  the  time  and  place  of  such  representation. 
When  an  opera  or  a  play  is  registered  as  an  nnpublished  work, 
the  registration  is  valid  only  on  condition  that  it  is  true  that 
the  work  has  not  been  published.  If  a  part  of  it  has  l>een 
published,  the  registration  can  be  good  only  to  tho  extent 
of  the  unpublished  matter.  Thus,  if  oue  uf  the  three  acts  of 
an  opera  has  been  printed,  the  registration  of  the  whole  as 


»  7  Ch.  0.  807. 


>  n^id.  311. 


610 


THE   LAW  OF  COPTRIGHT   AND   PLATBtGBT. 


a  mannncript  would  protect  only  the  two  nctfl  wliich  have  not 
l>eeii  pu\)li8lied.'  So,  Ihc  registralioti  of  llie  unpublished  or- 
chestral {mrtd  cox'ci's  tho^  paits,  but  not  any  oUier  amoge- 
mcnt  which  may  be  publiHhcd  in  print  without  being  regis- 
tered. Hence,  to  secure  and  prc»ervo  his  rights  in  an  open 
which  is  rcgistcied  as  an  unpvtblishcd  work,  the  owner  most 
either  not  puhlieh  any  part  or  any  arrangement  of  it,  or  lie 
must  secure  protection  for  that  part  or  arrangement  by  com- 
plying with  Ihc  requisites  prescribed  in. the  case  of  printeO 
compositions. 

In  the  ca^e  under  consideration,  the  opera  it«elf,  whicli  liid 
not  been  published  in  print,  was  registered  as  an  unpubtisheii 
work ;  the  time  and  place  of  its  fii-st  representation  being  giveu. 
The  registration  was  valid  only  as  to  what  was  then  un^mb- 
lishcd,  viz.,  the  original  score;  and   it  secured  tlie  right  of 
representing  this  alone.     No  one  without  authority  miglit  ue 
this  score  or  a  copy  of  it  without  violating  the  riglit  acetired 
But,  at  llie  lime  this  was  registered,  two  arrangements  for  (he 
piano-forte  had  been  published  in  print,  and  afterward  {vni 
orchestral  parts  were  so  published,  and  none  of  theac  publica- 
tions was  registered.     The  court  admitted  that  no  right  in  tliew 
had  been  secured,  and  thai  they  had  become  common  projvftT. 
It  was  not  claimed  that  aJiy  [icrson  was  l)arred  from  publi.'itiiag 
them  in  print.     They  were  not  less  common  properly  witti 
rcs[>cct  to  the  right  of  representation.     If  any  person  might 
print  them,  any  peraou  might  represent  them.     But  the  CWrl 
of  Ap|>eal,  tVillowing  the  reasoning  used  in  Reade  p.  Couqunl,' 
held  ilmt,  while  Ihe  piano-forte  arrangement  was  entitled  to  nil 
protection,  its  use  was  an  indirect  appropriation  of  the  uiiginil 
opera,  and  hence  a  violation  of  the  right  therein  secured,    h 
coiisitlering  the  judgment  in  Rpade  v.  Conquest,  T  tried  to  shuf 
thai  this  doctrine  is  iu  coiiHict  with  a  fundamental  priacifiJeof 
the  theory  of  copyright,  which  prevents  unlawful  copjnugonl/ 
from  the  work  protected,  and  not  from  any  source  which  i* 
open  to  all.^    In  Bousey  v.  Fairlic,  the  plaintiff  was  boumlti 


1  TIte  Mine    principle   wm    reeog- 
nitvtl  in  Lo«r  r.    Wnnl,   Law    Rep.    0 

Kq,  4\tt,  when  copyrinlit  was  tield  to 
M-fl  in  tlint  part  of  a  Ixiok  wtilvti  tuul 
Xtitva  firat  publtilied   in  KugUnd,  but 


iiut  In  Dial  pnrt  wliich  had  bem  ff 
viuusi/  published  in  tli*  Unlltd  StaN> 

»  II  U.  H.  ».  9.47V. 
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allow  tlmt  the  woi-k  protected  had  been  coiiied.  He  was  not 
entitled  to  prevent  any  perfloii  from  n^ing  suhstantiiilly  tlio 
same  productioti  if  gut  from  a  cutniuon  Bourcc.  The  pitiuo- 
nforte  arrangement  of  whicli  the  defendant  m&de  use  was  com- 
mon property,  and  lience  there  was  notliing  to  bar  him  from 
uiiiing  it  in  any  manner. 

■  It  was  judiciaUy  conceded,  in  Boosey  v.  Pairlie,  that  if,  at 
the  time  of  registration,  there  liad  boon  a  complete  pulilication 
in  print  of  the  original  opera,  that  is,  of  all  the  orchestral 
parts,  the  right  of  ixpreBentation  could  have  been  »cctireil  only 

^by  registering  the  work  as  a  printed  composition.     Both  copy- 

"  right  and  plnyright  would  then  have  vested  in  it.  But  8up{K)so 
that  the  right  of  representation  had  been  Hccured  by  re^iBterlng 

Bthe  unpublished  opera,  could  this  right  liave  been  defeated  by 
a  8ul»8cqucnt  publication  in  piint,  of  which  no  registration  was 
made?     This  question  was  raised  in  Goosey  v.  Fairlie.     It 

Kiras  contended  for  the  defendant  that  whatever  rights  had 
been  secured  by  the  registration  of  the  manuscript  score  were 
lost  by  tlie  subsequent  pulilication  and  non-registration  of  the 

■  four  orctiestrol  parts.  The  courts  without  deciding  what  effect 
a  complete  publication  of  the  eiitire  work  would  have  on  the 

^  right  secured,  held  that  this  was  not  such  a  publication.^ 

^     The  opinion  haji  already  been  expressed  in  this  woik  that 

playright,  once  secured  in  a  maimscript  composition,  may  be 

lost  by  a  subsequent  complete  publication  in  print,  which  works 

an  abandonment  of  Ihe  copyright;  and  that,  when  the  publi- 

I  cation  is  not  complete,  the  right  secured  may  be  defeated  to 
the  extent  of  the  publication.     If  this  principle  is  sound,  the 


I 


*  "  AiBumin;;  tho  original  repistra- 
tfoa  of  proprietonhip  lo  be  rnlid,  k 
hu  bt«n  ur(ceil  on  bohalf  of  the  Ovft-nd- 
tnt:  flrsi,  th«l,  under  the  conveniioitof 
1E15I,  Uit*  protection  given  hy  the  tvgH- 
tralion  tn^^aine  ajbHetjtienlty  iiutpi'm- 
tivc  in  con>equeDL-«  of  the  plnintifls'  not 
tiAving  delivered  to  the  riSioer  of  the 
Stntioiiors'  CtiiiipAiiy  a  cop/  uf  the 
four  instruini-ritiil  parts  piibliRlifil  nn 
life  yth  of  August.  IWJ.  .  .  L'poti 
tt>e  first  point,  it  Is  uniioccfJinrj^  to 
decide  whether,  tuppoBinK  a  drsmntic 
piece  or  niiiKicJil  ciiiiiiKxitioi)  in  m&nu- 
joipc  lo  b«ve  been  registered  so  u  to 


Rive  pmtecliun  t<i  the  right  of  repre- 
nentinB  it,  or  perfomiing  it,  the  lub- 
M-qiient  printing  and  publtcAtiiin  of 
iucli  piece  or  comiK>«Uion,  if  not  fol- 
lowed hy  a.  deposit  of  a  copj*  At  Sia- 
tioiiers'  Hall,  can  be  liehl  to  mke  avtmy 
that  right ;  fnr  in  the  prcsf  nt  cBse  it 
Apiwnrs  to  us  tltAt  the  publication  of 
tlie  fonr  ijiJitTumenta]  pnrt^  does  not 
ciitislitiite  ft  piili)1ic-Mtinn  nf  OfTmbiicti's 
opera  witiiin  the  irit>iinittg  either  nf  Ihe 
conveiilion  or  nf  tlii.'  Rlulutc  uiuK-r 
which  that  convention  "rb  minJe." 
Thesiger,  L.  J.,  Boose/  v.  i'liirlie,  7  Ch. 

u. ai6. 
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publication  without  registi-ution  of  tlic  four  orchcetml  parts 
OfTeiiliactra  opera  made  tliose  parts  oonimou  pro|)ertjf  ud  tS 
tliat  extent  defeated  the  right  of  representation. 

Unttbd  States. 

FlayrlBbt  Given  only  In  Case  of  Copyrighted  Compoiitloa 
Tliu  fi]st  American  Btatute  on  the  subject  under  cousideratii 
was  that  of  ISbQy  which  gave  to  dramatists  the  exclusive  riglit 
of  publicly  performing  tlieir  plays.  But  the  prrjvisiona  of  tliis 
act  were  limited  to  those  coiu])0t>itions  in  which  copyright  liad 
vested,  or  should  thereafter  be  acquired,  under  the  stalnte  af 
ISm.'  Playright  is  now  gnverned  by  the  Revised  Stalutci, 
which  enact  that  the  author  or  owner  of  any  book,  drtm&tio 
or  musical  couipoBitioa,  &c.,  shall  have  the  sole  tibeiij 
of  publishing  it  in  print;  "and,  In  the  case  of  a  dranatic 
composition,  of  publicly  performing  or  representing  it  or 
causing  it  to  I)0  performed  or  represented  by  others."''  Tiie 
statute  further  prtibibit8  the  unlicensed  representation  ofuij' 
drannitic  composition  '*  for  wliich  copyright  has  been  ol>- 
tained."" 

riayright  is  thus  expressly  limited  to  dramatic  compositiom 
for  which  a  copyright  tias  been  secured.  The  former  right  11 
embraced  within,  and  cannot  exist  independently  of,  the  Utter. 
A  dramatist  has  no  claim,  under  the  statute^  to  the  excluaitt 
right  of  representing  any  play  whicli  is  not  protected  by  eop;- 
rigbt.  ^^ 

No  Statutory  Playriebt  in  Uupubllsbed  Dranuw. —  It  is  .WtOeffH 

that  copyright  cannot  exist  in  a  work  until  it  \s  published,  ind 
that  tbc  public  performance  of  a  play  is  not  a  publicotioo  within 
the  meaning  of  the  statute.*  Hence,  it  follows  that  there  eta 
be  no  statutory  playright  in  a  manuscript  drama.  Tliia  rital 
principle  lias  lieen  strangely  overlooked  or  disrcganled  in  not 
fewer  than  five  cases  decided  by  the  Circuit  Court  of  ^ 
United  States. 
In    Kuucicault  v.  Wood,  the   plaintifT  claimed,  under  t 

>  Roberli  r.  Jilyen,  18  Monttily  I^w  Reporter.  936;  Keene  v.   Wbwtkr. 
Am.  Law  Iteit-   8S.   46;   Baocicault  r.  Fox,  6  Blalcltf.   9^-m; 
Wood.  2  Bi»i.  86-38. 

*  ■.  4U&2.  *  •.  iwe.  *  Sn  mit,  pp. 
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Btatate  of  1856,  the  exclusive  rig!it  of  representing  tlie  Oc- 
toroon and  the  Colleen  Rawii,  two  manuscnpt  dramas  of 
which  he  was  t]ie  author.  Tbe  titlc-|iage  of  the  former  had 
been  deposited  in  couforcuity  with  the  law  on  Dec.  12,  1859, 
and  of  the  latter  on  Mai-cli  23,  1860.  Both  plays  had  been 
rcjjeateJIy  represented  in  public,  with  the  consent  of  the  au- 
tlior;  hut  neither  had  hccn  published  in  print,  and  there  had 
bcou  no  compliance  with  the  provislonn  of  tlie  statute  requir- 
ing the  delivery  of  copies,  and  the  printing  of  the  copyright 
notice.  The  performances  complained  of  had  taken  place  in 
1864,  1865,  and  1866  ;  from  four  to  six  years 'alter  the  record- 
ing of  the  title-pages.  The  principle  is  well  established,  and 
was  affirmed  in  this  case,  that  the  exclusive  right  of  repre- 
senting a  dramatic  composition  was  given  hy  the  t^tatutc  of 
1856  only  in  cases  wherein  copyright  had  been  secured  under 
tlie  act  of  1831.  The  vital  question,  tlierefore,  was  whether 
valid  copyright  had  vested  in  the  compositiutis  in  question. 
The  court  held  that,  tinder  the  act  of  1831,  '*  not  only  a  suit 
in  equity,  hilt  at  fair,  could  he  maintained  before  the  publication 
of  the  work,  for  the  benefit  of  any  jmrty  aggrieved  ;  *'  and  that, 
under  this  act,  and  that  of  1856,  the  plaintiff  was  entitled  to 
maintain  an  action  for  the  unlicensed  peilbi-mauce  of  his  plays, 
notwithstanding  there  had  been  no  publication,  and  no  com- 
pliance with  two  uf  the  three  statutory  requisites  relating  to 

fcopyright.' 

The  law  had  Ijcon  construed  to  the  same  effect  in  Itoherts 
».  Myers,^  decided  in  IStiO,  and  in  Buucicault  v.  Fox,^  in  1862, 
iu  each  of  which  the  validity  of  the  copyright  in  the  Octoroon, 
one  of  the  dramas  above  mentioned,  was  upheld. 

The  same  principle  appears  to  have  he«n  applied  in  two  cases 
brought  by  Shook  against  llankin  iu  1875,  in  which  the  statu- 
tory copyright  in  the  play  of  the  Two  Orphans  was  held  to  bo 

MiTalid.*     The  plaintiiTs  had  bought  a  copy  of  the  unpuhliithed 


■  1  2  B(w.  3l. 

I  13  Monthly  Law  Rvpurlcr.  SI'S. 

1  6  llUichf.  m.  In  Kcen«i-.  Wlieat- 
I«^,  U  Am.  Iaw  Heft-  ^^>  ll>^  court 
«ppearf  to  liave  t«ken  Die  ^mme  view 
of  the  Iaw.  In  Rol>eri»  e.  Siyen.  the 
tkbjcctiofU  were  niKd  uwl  overruled 
tliat  111*  plA/  1<A(1  not  been  publUhed, 


Rnd  thnt  no  wpy  liRt]  Ixran  <lcpcMit«cl  aa 
required  by  lnw.  These  riuil  que*' 
tions  are  not  referretE  to  In  die  n|iiiii»n 
in  Boucicnult  v.  fax.  iIioiikIi  tlio  cun- 
trotlirif;  rKt-ls  xmt  prini-ipk's  were  llie 
Mine  in  butli  Mse>. 

*  3  Cent.  Law  Jour.  210;  6  ffiu. 

in. 


614 


THE   LAW   OF  COPYHICHT    AND    PLAYRIGHT. 


Frencli  drama,  Ze»  Deux  Orphtlinet^  witli  the  exclusive  rjj 
of  representation  in  the  United  States,  and   had   caused 
tranalatioii   (i>  he   made.     They  alleged  that  they  had  copy-' 
righted  ihla  translation,  hut  it  doea  not  appear  that  Ibeyliad 
complied  with  any  other  requirement  of  the  alatntc  than  filing 
a  copy  of  (lie  title.     The  vital  question  whether  the  play,  thlfll 
is  the  translation,  had  been  published  in  print  ns  a  etc|^  t^^ 
BCcuro  the  co[iyright,  or  whether  it  woa  then  unpublished,  can- 
not positively  bo  determined  from  the  report  of  either  ca«e,  or 
both  reports  together.     But  it  may  fairly  be  assumed  thatt1i« 
play  had  not  lieen  puhhshed.'     In  hotli  cases  protection  waa 
claimed  under  the  copyriglit  statute,  and,  aa  neither  party  vrus 
a  citizen  of  the  State  in  which  the  suit  was  brought,  the  cooft^ 
had  no  jurii'diclJon  except  under  that  statute.  Hence,  in  granlinjH 
the  injunctions,  the  court  upheld  the  validity  of  the  atatutury 
copyright,  and  if  the  piny  had  not  been  published,  as  has  been 
here  a»HunK>d,  aflirnied  the  principle  that  a  manuscript  dmui 
is  within  the  protection  of  tlie  statute.     Nor  wa8  either  of  tl>e 
decisions  based  on  the  p^round  that  an  unreasonable  timefcr 
publication  liad  not  passed  after  the  filing  of  the  title.    Tht 
fact  that  the  phiy  had  not  been  published  appears  not  to  havu 
been  rtrferred  to  in  cither  case.     Moreover,  it  appeared  fru 
the  pleadings  that  the  title  had   been  tiled  more  thaji  »v 
months  before  one  and  more  than  eight  months  before  the  ot 
suit  was  brought;^  whereas,  in  Boucicault  v.  Hart^  almiitfoar 
months  was  held  to  be  on  unreasonable  time  to  pass  witliout 
publication  after  the  recording  of  the  title.' 

The  law.  as  applied  by  the  court  in  the  five  oases  abort 
reviewed,  is  wholly  indefensible,  and  is  again.st  the  entire  car- 


Iwvt;      I 
thcfV 


'  Tho  miiark  mwle  hj  Dninirannd, 
J.,  in  hi*  ojiltiinn,  "tin*  ttic  d<?fenilaiit 
infrlniFenl  Inn  [plKintiTt]  ri|Hit«  by 
prrfnriiiinfc  IliU  uiiputiliiitird  drasMl" 
implie*  Ihat  tttvrv  Iml  boon  no  publi- 
ention  id  print  0  Bim.  480.  The 
eniir«  opiniiMi  of  Jutitr«  NcIkmi  appenn 
10  proc«c<l  oil  tht>  RMumptlon  th«t  i)ie 
play  wKaan  unpubUalieil  one.  S  Cent. 
Law  J»ur.  '.'10. 

*  l*l)e  pUialifT  sll^fre^l  Itial  th« 
titta  b«'l  bcvD  Qlffd  Feb.  1.  187d.  0 
BUa.  478.    Dm  mlt  wu  brouffat   in 


September,  and  die  other  in  0*t^ 
foliowttiir. 

•  la    Blorclif.   47.      In  July.  I 
T»woll,  J..  Md  in  iho  failed  S 
cnart  in  B^wUm,  tiint  the  Lxipyrifht 
The  Two  Orpliana  wnt  Dot  «kli<l.  v" 
[rroand  tlial  tba  copyriglit  noiict  in  >l* 
priote<l   copy  of  die  pUy  «iu  doI  in 
the  preciip  form  pretcribed   lij 
«t«tme.    Tunipkiiu  v.  Baaklo,  9 
Iak  Jnnr.  443.     No  uti»f«rtar7 
of  this  caM  bas  been  p«^ili»hel. 


am 
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;  of  autboriltea,  wliicl)  afllrtn  tliu  principle  I  bat  there  can  bo 
no  copyrijrlit  without  a  couipliaiicc  with  the  i-cqinsitca  prescribed 
by  the  statute.^    The  true  doctrine  was  affirmed  by  the  Circuit 

H?ourt  of  the  United  Stateit  in  the  recent  case  of  Boiicicaiilt  v. 
Hart,  thou};))  it  is  noticeable  that  the  court  in  Ms  opinion, 
though  citing  and  in  eSect  ovciruling  Roberts  v.  Myers,  Bou- 
cicBult  V.  Fox,  uiid  Boucicault  v.  Wood,  did  not  comment  on 
these  authorities.^  BoucicauU  ti.  Hart,  as  well  as  the  two  cases 
of  i^hook  t*.  Rankin,  was  governed  by  thi;  statute  now  in  Turtle ; 
but  its  provisions  on  the  point  under  consideration  are  sub- 

■■tantially  the  same  as  those  of  the  acts  of  1856  and  1831,  under 
which  the  three  other  caacs  were  di!ci<lcd.  Tlie  controlling  facts 
and  principles  were  essentially  tine  same  in  all  of  the  eases.     In 

I  BoucicauU  II.  Hart,  the  plaintiff  claimed  to  be  entitled  under 
the  sttitule  iu  the  exclusive  right  of  representing  tbc  Sliangh- 

Irauu.  of  which  he  was  the  author.  The  title-page  of  this  play 
had  been  duly  recorded  on  Oct,  26,  1874,  after  which  the 
piece  was  publicly  represented  by  the  author.  It  was,  how- 
H 


I 


'  The  ofiinion  of  ilie  court,  in  Bonci- 
eanlt  V.  Wniy\.  Hfinii  (n  Imvo  bovn 
btseU  cliieHy  on  Oie  cumtriiction  uf 
■ection  6  of  tlie  act  of  IfJI,  whicli 
imfMMi  penalties  on  nny  ponon  wlio 
"from  uid  after  die  rrconling  i1u>  title 
of  any  inntk  "  aliall  pulituS  ainL'ti  bocik 
willumt  dne  autlinrity.  Tint  t^it*  m-i" 
tioD  dill  not  trnabk'  ■  ])«n"iii  lit  imiin' 
Uin  an  action  til  law  for  thu  vioUtlon 
of  copyright  until  that  rlghl  liad  been 
Coaipleloly  scL'tirod.     See  antt,  p.  2tST. 

In  Itoberta  v.  Myera,  Spr«|{ue,  J., 
Mill :  "  Ttie  tliinl  nliJH?c1inn  in  that  no 
copy  of  thii  bo<ik  wan  ever  ■It'poiiitLiI 
in  the  clerk's  otHcc.  The  HlxttiU*  ro- 
quire*  that  pach  cnpy  thall  be  (le)KMite(l 
witttin  lhre«  monctis  after  pubili^-ation. 
That  time  tiiiit  not  Arrirei).  Thero  liaa 
been  nopubllcnlinn."  IS  Monthly  Law 
neporter,  ■'Jl'O.  In  antwcr  (n  thi>  ols 
jrction  tttat  the  dnma  liad  not  b^en 
printed,  ilie  court,  having  quoifd  the 
langua^  of  the  first  veulioii  of  the  act 
of  1h31.  which  pniriJen  that  n  eopy- 
right  may  be  s<s:urei)  for  any  huuk 
"  wUcb  toaj  now  be  nwile  or  com- 


prtied,  and  not  printeil  or  publiihcd,  or 
hIi»11  heri'afler  he  lumli-  ur  LMnipovcl," 
BJtid  :  "  Here  it  is  dearly  expressed  that 
a  book  may  exist  without  printing ; 
nnd  «uch  book,  when  made  or  cutit' 
[Kjied,  I«  to  be  t'liiltlL-d  to  cupyright. 
Tlie  iibjfction.  iherefure,  caniioc  pre- 
vail."    IbiJ.  89fl, 

It  i«  [ilaiii  tlint  the  ciiurl  fnik-d  to 
cnmprelurd  the  true  meaninif  of  the 
larguiipe  quoliHl  frnm  the  slAtuie.  It 
wflR  not  [liat  a  hook  miKhl  be  pn^ti-c^tL-d 
by  tftpyrlRhl  while  in  nianiMLript ;  hut 
tltati-i)pyrif;li(  mitfht  be  ubiiiined  only 
for  aueli  Imnks  A4  had  ni>t  lieeti  pub- 
lithed,  exi'ludinif  all  Ihote  wlilcli  wpr« 
piiljU»heil  Ix-furi)  toeing  copyrighted. 
The  object  of  the  ataluie  wa»  lo  proride 
protection  fir  iinpiibliBhed  works,  but 
it  c'lntenipkted  their  publi<'nt)»n  as  a 
condition  prtrceilent  lo  i-opyrlght.  Tlie 
lanpua^e  abttve  quoU'd  u  not  u»ed  in 
the  act  now  in  force. 

"*  Boucicfiull  V.  lUrt  appears  nut  lo 
have  ht-eii  rf|H)rtiiI  wl>en  iJie  two  later 
(.-use*  of  Sliuok  i:  Itankia  were  tie- 
CJded. 
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ever,  kept  in  manuscript,  and  the  bill,  verified  in  Febmair, 
1ST5,  did  not  allege  any  publication  of  the  compositjun,  ur  an; 
delivery  of  copies  as  required  Uy  the  statute.     The  lav  vu 
rightly  interpreted  by  Mr.  Justice  Hunt  of  the  United  States 
Supreme  Court,  to  tlio  ciTcct  that  there  could  be  nu  exclusive 
right  under  ttio  statute  of  representing  a  dramatic  coui(>ositiou,  ^ 
unless  it  was  protected  by  copyright;  and  that  valid  copyright ^| 
could  not  he  secured  withont  pul>]ication  of  the  piece  in  print,  ^i 
and  a  compliance  with  the  requisites  proscril>ed  by  the  statute.      i 
**  I  hold,'*  he  said,  "  Uiat  to  secure  copyright  of  a  book,  or  i'^| 
dramatic  composition,  the  work  must  he  publislied  within  h 
reasonable  time  after  the  filing  of  the  title-page,  and  two  copies 
be  delivered  to  the  librarian.     These  two  acts  are  by  the  sUI- 
ute  made  necessary  to  be  |)erformed,  and  we  can  no  more  lake 
it  upon  ourselves  to  say  that  tlie  latter  is  not  an  indispcnsilile 
requisite  to  a  copyright,  than  wo  can  say  it  of  the  forujer.''' 
As  the  plaiiUilT  had  not  complied  with  these  couditiuns,  tui 
title  waJt  bclci  to  be  invalid. 

How  piayright  ia  Secured.  —  To  acquire  uuder  the  statute 
the  exclusive  right  to  perform  a  play  in   public,  the  owner 


i  13  Blatclif.  47.  M.  "  Any  pCTion," 
tnJd  Mr.  Justice  Hunt,  "uliall  b«  enti- 
tietl  to  a  L-npyriglit,  who,  before  pabli- 
intion,  drEt.  fhall  <]eliYor  to  tli« 
librnriitn  n  printed  copy  «f  the  title  of 
tW  buuk,  iiiJi)  Kd^unii,  Hhall,  within  ten 
day*  after  tho  piilitienfiun  Ihertrof,  iJe- 
liver  10  the  librarinn  two  uopivs  of  Iho 
eaiiie.  The  book  msy  not  b«  printed 
or  pulilislird  when  the  title-page  is 
fltod.,  anil  Bfiine  right  (inclmaio  p«r. 
hup*}  tvi'ins  inleniled  to  be  sKiurpd  u 
of  tliat  (Inte.  nlthnuKh  an  actual  print- 
iiij{  or  publication  i»  not  then  tnadc*. 
But  the  expres>toii  *  befurc  publica- 
lirtn'  is  baftL'd  upon  the  idt-a  that  r 
printing  nr  publlBiilng  will  aonn  occur. 
This  is  put  into  clear  meaning  hy  (lie 
next  clause  of  Iho  section,  that  the 
aiithiir  dliall  mn  be  entiile*!  to  copy- 
right, tmlcai,  '  within  ten  (tayi  from 
the  puhlii-aTion  '  he  ihall  deliver  two 
copies  C'>  the  librnrinn.  It  in  not  a  fair 
inti'rpretation  of  thi^  6eolinn  Ut  liolil, 
that  the  Hling  of  tlie  title  entitles  to  ■ 


copyright  fully  ami  abvolulely.  M^ 
that  itiia  may  I>e  defeated  byapsUi- 
cAtton  and  failure  to  deliver  twocoplli. 
but,  u  long  &«  therf  it  no  pubHctfioa. 
altliough  it  continue  indeAnildy,  dm 
Is  no  U]Me  of  the  right-  This  cosutnc' 
tion  is  nut  pi-rmitlcd  either  hy  Ihajdn 
which  secure*  lieneUls  lu  the  aultwr^r 
in*vntor,  uiwn  the  theory  thai  tta 
public  is  to  be  beneflte<i,  u  «tl  ** 
himself,  hy  hii  Hork#,  or  by  ihepti*- 
ciple  pervading  all  ihia  lininch  ol  1^ 
laws  of  patents,  trade- marks,  and  cofj- 
lighls,  thai  an  author  or  iuvrntnr  iniut 
put  his  claim  into  Ihc  rorm  of  •  «^ 
defined  spcciflcalion,  work  ot  comf^ 
tion,  and  so  place  it  upon  recoH  il>K 
he  i-niinol  alter  it  tosuit  utrcamitaiin*. 
and  so  llial  other  authora  niaj'  kt>^ 
precisely  what  it  is  tlial  hs«  Ixeo 
written  or  intented."     Ihid,  M. 

Thia  autiiority  was  Tolhiwed  in  Or 
rillo  r.  Sttook,  f-I  Int.  K«t.  Rec  IfS^ 
Sec  also  Ueiin  r.  Le  Clerts],  IS  U.  M> 
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mast  first  publish  and  copfright  it  as  a  literarj  composition. 
Playright  can  be  secured  in  no  other  way.  Copyright 
in  a  dramatic  composition  carries  with  it  playright.  No  spe- 
cial conditions  or  requirements  are  prescribed  for  securing 
playright  If  the  production  be  a  **  dramatic  composition/' 
copyright  and  playright  attach  simultaneously  in  the  same 
manner  and  on  the  same  conditions.  Both  rights  begin  with 
publication  in  print,  and  continue  for  the  same  term.  Neither 
is  affected  by  public  performances  of  the  play  before  its  publi- 
cation in  print.^  If  the  copyright  be  valid,  the  playright  is 
valid.  The  owner  of  the  copyright  has  the  sole  liberty  both  of 
pnblishing  the  composition  and  of  representing  it  in  public. 
If  the  copyright  fails,  the  playright  fails  with  it 

Transfer  op  Playright.  —  Great  Britain. 

Bald,  that  Awlgnment  mnat  be  In  'Writing. — The  mode  of 
transmitting  the  right  to  print  a  dramatic  or  musical  compo- 
ution,  that  is  the  copyright,  is  not  different  from  that  to  be 
observed  in  the  case  of  a  book.  But  a  conveyance  of  the  right 
to  publish  a  dramatic  or  musical  composition  does  not  neces- 
sarily carry  the  right  to  represent  or  perform  it  The  mode  of 
transferring  playright  is,  however,  regulated  by  the  same  gen- 
eral principles  that  govern  in  the  case  of  copyright.  Hence,  in 
England,  the  construction  given  to  the  8  Anne,  c.  19,  and  the 
54  Geo.  III.  c.  156,  has  been  applied  to  the  3  &  4  Will.  lY.  c. 
15;  and  accordingly  it  has  been  held  that  an  assignment  of  the 
right  to  represent  or  perform  a  dramatic  or  musical  composi- 
tion must,  under  the  last-named  statute,  be  in  writing,'  though 
it  need  not  be  attested^  nor  sealed.*  This  is  the  law  as  it 
lias  been  judicially  interpreted.  But  it  is  open  to  the  same 
criticisms  that  have  been  made  on  the  law  relating  to  the 
assignment  of  copyright.^ 

1  Roberta  r.  Mjen,  18  Monthly  Law         >  Cumberland  v.  Copelaad,  1  Hurl. 

Reporter,  S96 ;   Boucicaolt  v.  Fox,  &  t  C.  194. 

Blatchf.   87  ;    BoocicAalt  v.  Wood,   2         *  Marsh  v.  CoDqaest,  17  C.  B.  x.  b. 

BiM.     84;     Boaucault    v.    Hart,     18  418. 
Blatchf  47.  '  See  ante,  p.  804,  a  tq. 

*  Shepherd  v.  Conquest,  17  C.  B. 
427. 
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Is  Law  8«ttl«d  that  AsitgnmaQt  must  be  In  Writing?  —  Tlie 
law  regulating  the  iraiiBrcr  of  pkyriglit  cannot  rightly  bo  de- 
tentiined  without  considering  what  effect,  if  any,  Iho  5  A 
Yict.  c.  46,  has  on  (hie  queBtlou.     Can  thU  statute  be  constt 
to  govern  the  mode  of  ti-ansfcrriiig  the  right  of  rcpresenitugi 
dramatic  composition,  so  that,  if  copyright  may  be  pansed 
parol,  playright  may  be  assigned  in  the  same  manner?    Tlii 
important  rjuestion  does  not.  appear  to  have  Ijccn  judicially 
sidercd.     It  has  been  sliowu  in  another  part  of  this  work  tli 
the  queslEon  whether  copyright  may  be  assigned  by  parol,  tindt 
the  statute  of  Victoria,  cannot  be  regarded  as  judicially  settled; 
but  the  opinion  has  been  expressed  that  the  weight  of  autlioril 
is  in  favor  of  the  construction  that  an  assignment  is  not  n 
to  bo  in  writing.' 

lu  Cumberland  v.  Cojielaiid,  the  Exchequer  Chamber,' 
rilling  tlie  judgment  of  the  Court  of  Exchequer,^  held  thai 
unattested  writing  was  sufficient^  under  the  statute  of  WiUiiun;* 
but  the  question  whether  a  writing  was  necessary  was  not  be- 
fore the  coui't.  Moreover,  the  assignment  in  controversy  had 
been  made  before  the  statute  of  Victoria  wns  passed.  And  so, 
in  Marsh  v.  Conquest,  the  court  simply  decided  tliat  the  assign- 
ment need  not  bo  by  deed.*  Sbcphci-d  v.  Conquest  is  ttieonlj 
case  yet  reported  iu  which  it  has  been  directly  held  that  au 
assignment  of  playright  must  be  in  writing.*  Hm  judgiuciit^ 
was  based  on  the  construction  of  3  &  4  Will.  IV.  c.  lo,  ftiid  it 
docs  not  appear  that  the  court  considered  the  hearing  of  **>  i  ^ 
Vict.  c.  45,  on  the  question.  The  doctrine  affirmed  in  UiiftOtw 
was  questioned  in  Lacy  v.  Toole,  where  a  letter  was  held  to  I* 
a  valid  assignment  of  the  property  in  a  play.*  These  decisiotis 
cannot  rightly  be  i-egarded  as  settling  what  form  of  transfer  u 
admissible  under  the  statute  of  Victoria. 

Section  20  of  this  act,  after  securing  to  the  author  and  hi* 
assigns  tho  sole  liberty  of  representing  or  performing  »  Jf* 
matic  or  musical  composition, for  the  same  term  as  that  proviiieJ 
for  copyright  in  hooks,  declares  that  ^  the  provisions  bcreio- 


1  See  onfe,  pp.  Sll-StS. 
»  7  Hurl.  AN.  118. 
3  1  ilnrl.  A  C.  194. 
»  17  C.  B.  H.  a.  418. 


,»  t7C.  B.427. 
B  16  L.  T.  V.  a.  612.     S«e  bnfiutf* 
of  Bylsi.  J.,  €aiU,  p.  811,  not*  I- 
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before  enacted  in  respect  of  the  property  of  such  copyright, 
and  of  registering  the  name,  shnW  apply  to  the  liberty  of  repre- 
Renting  or  perforniiiig  any  drimmtlc  piece  or  nnisical  composi- 
tion,'' except  as  otherwise  provided.  The  object  and  effect  of  this 
section,  considered  in  connection  with  the  general  acope  of  the 
entire  statute,  apjfcar  to  he  to  pnt  playri^^iit  oti  the  same  foot- 
ing as  ciipyriglit,  as  far  agt  the  vesting  and  the  fiwuershij)  of  (he 
rights  are  concerned.  Moreover,  the  definition  of  a&signs  con- 
tained in  section  2  doubtless  gives  the  meaning  of  that  word 
wherever  used  in  the  statute,  and  Iience  is  as  applicable  to  an 
assignee  of  ptayright  as  to  one  of  copyright.  It  would  seem, 
therefore,  that  any  mode  of  transferring  copyright  recognized 
by  the  statute  would  l»c  equally  available  in  the  case  of  pla}'- 
right ;  that,  if  the  former  may  be  assigned  by  parol,  so  may 
the  latter ;  and  that  a  writing,  if  required  in  oue  case,  is  essen- 
tial in  tht;  other. 

Tranifer  before  Flayrlght  Becnred.  — It  has  been  maintained 
elsewhere  that,  whatever  may  be  the  proper  form  of  assignment 
after  the  copyright  has  been  secured,  tlie  statute  cannot  rightly 
be  cunslnied  to  regulate  transfers  made  before  the  statutory 
right  has  vested.*  The  statutory  right  of  representation  in  the 
case  of  a  manuscript  dramatic  composition  attaches  when  the 
play  is  first  publicly  performed.  .\Rsuming  the  principle  just 
expressed  to  be  sound,  the  rights  in  a  manuscript  drama  which 
has  not  been  publicly  performed  may  bo  passed  by  a  verbal 
agreement ;  for  in  such  case  the  fonn  of  transfer  is  governed 
by  the  common  law. 

But  it  should  be  borne  in  mind  that  the  questions  liere  raised 
have  not  been  determined  by  the  courts ;  hence  the  law  remains 
for  judicial  interpretation. 

Reflpbtnitioo.  —  Nor  has  it  been  decided  whether  section  13 
of  •'>  it  6  V'iuE.  c.  45,  which  provides  for  tlie  transfer  i)f  copy- 
right by  registration,  but  does  not  mention  playright,  and  sec- 
tion 2'i,  relating  to  tlie  transmission  of  copyright  by  beipiest 
and  in  case  of  intestacy,  are  applicable  to  the  right  of  repre- 
sentation. But.  for  the  reasons  given  above,  it  would  seem 
that  they  are.  Tliia  view  in  the  case  of  transfer  by  registra- 
tiun  appeai-8  to  be  confirmed  by  section  22  of  the  statute  of 
Victoria. 

1  See  antt,  pp.  S06,  307. 
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By  thift  section,  it  is  enacted  "  that  no  asAigninent  of  the 
copyright  ot  any  book,  consisting  of  or  containing  a  liramatic 
piece  or  musical  composition  shall  be  bolden  to  convey  to  the 
aaHignee  the  right  of  representing  or  performing  anch  dratnalic 
piece  or  musical  cunijKisilion,  niilcsa  an  entry  in  the  aaid  regis- 
try liook  shall  be  made  of  such  assignment,  wherein  shall  Ia 
expressed  the  intention  of  the  parties  that  such  right  shoiill 
pass  by  such  aRnignmeut"     It  has  been  said  >  that  this  secli 
was  enacted  to  correct  the  law  as  expounded  in  Cumberland 
PlancliC,^  where  it  was  held  that  an  assignment  of  the  copy 
right  in  a  farce  carried  the  right  of  representation ;  and  tliat 
Parliament  intended  to  declare  that  a  general  assignment  of: 
copyright  should  not  bo  construed  to  have  that  effect,  unlcaa 
the  assigitment  should  be  registered,  and  the  intention  to  trans- 
fer the  right  of  repi-caentation  clearly  expressed.     The  pro- 
piston  applies,  however,  only  to  cases  where  the  copyright  in  & 
dramatic  or  nmaical  composition  is  assigned  without  any  men- 
tion uf  the  playright,  and  where,  consequently,  it  may  be  duul 
ful  whether  the  latter  right  was  intended  to  be  passed.     Wliea 
the  ptayright  alone  is  assigned,  or  when  in  the  instrument  that 
conveys  the  copyright  it  is  expressly  declared  that  the  right  of 
representation  is  also  passed,   registration   is    not    i-ctjutred.* 
Thus,  it  was  not  necessary  to  register  an  assignment  of  "Uie 
whole  copyright  and  acting  right  without  reservation,"  since 
the  intention  to  pass  hulii  rights  was  here  plain.* 

Tliere  is  no  reason  why  the  same  rule  should  not  apply  to 
cases  wherein  the  assignment  of  the  copyright  shows  uiimi»- 
takahly  the  intent  uf  the  assignor  to  convey  also  the  playngti^^l 
although  the  latter  right  is  not  expressly  named  in  the  infitru-^B 
ment.    Thus,  an  absolute  conveyance  in  general  terms  of  all 
the  author's  *'  right,  title,  and  interest  "  in  a  dramatic  cum[ 
sitiun  can  only  mean,  in  the  absence  of  words  or  circumatancs 
to  the  contrary,  that  the  parties  agreed  that  the  entire  pro|iert] 
playright  as  well  as  copyright^  should  poss.* 


1  S««  Lk/  v.  Rhys,  4  Beat  ft  8. 

>  1  Alt  &  El.  £80. 
■  L*cy   r.    niiya,    infra;    Manh    v. 
ConquMt.  17  C  B.  ic.  ».  4I&. 

4  Lmey  v.  Rhyt,  4  Beit  A  S-  878. 


'  It  is  nnt  dcnr  wliclhpr  l)>c  ahii 
proTwIoa  of  the  sUlale  *»m  inmi'! 
to  apply  to  kII  BHijEnmenU  of  U>r  cop| 
right  in  dmnatickl  «»(]  moticiJ  cf 
po«ition«,  by  wh«iever  mode  tfectt^l, 
or  only  to  lho«e  maile  by  rtf 


^ 
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TRANaPEB   OP   PLATRtGHT.  —  UmXED   STATES. 


In  the  United  Statca,  tbc  statutory  right  of  exclusive  reprc- 
sentatioi)  can  exist  only  in  a  dramatic  composition  which  has 
been  copyrighted  as  a  tiook.  To  this  extent,  playright  ia  de- 
pendent on  copyright.  But  thsre  appears  to  be  no  reason  why 
tlie  tvo  riglits  in  the  same  composition  may  not  be  held  eepa- 
rately  by  different  {tersons,  or  why  one  right  may  not  bo  traud- 
mitted  with  or  without  the  other. 

Mode  of  Tranarer.  —  In  Considering  the  question  whether  copy- 
right may  Ix;  assigned  by  parol,  or  whether  a  writing  is  neces- 
sary, it  has  been  shown  ^  that  the  only  provisions  in  the  Re- 
TiBed  Statutea  which  can  be  cited  in  favor  of  the  latter  view  are 
sections  4955,  which  enacts  that  "  copyrights  shall  be  assign- 
able in  law,  by  any  instrument  of  writing ;  "  and  eection  4964, 
which  imposes  a  penalty  on  any  person  wlio  8hall  republish  a 
book  witliout  the  written  consent  of  the  owner  of  the  copy- 
right, signed  hy  two  witnesses.  The  latter  section  clearly  does 
not  api>ty  to  the  performance  of  a  play.  Unlicensed  repre- 
sentation is  prohibited  by  aectiou  49()6,  which  declarcH  that  any 
person  who  publicly  performs  a  dramatic  composition  without 
the  consent  of  the  owner  shall  be  liable  to  damages ;  but  it 
does  not  require  such  consent  to  he  in  writing.  There  is  noth- 
ing in  the  statute  which  can  rightly  be  construed  as  regulating 
the  mode  of  assigning  playriglit,  excepting  section  4955.  This 
mentions  assignments  of  "copyrigiit"  alone.  As  the  statute 
does  not  expressly  prescribe  any  form  of  transferring  the  right 
of  representing  a  dramatic  composition,  it  might  bo  claimed 
that  the  ijueHtiun  is  governed  hy  the  common  law,  and  hence 
that  a  pai-ol  transfer  is  good.  But  it  is  more  probable  that  the 
courts  will  linld  that,  as  playright  is  embraced  within  the  grant 
of  copyright,  any  regulations  prescribed  concerning  the  trans- 
fer of  the  latter  right  are  by  implication  equally  applicable  to 
the  former.     If  this  view  sliall  be  adopted,  and  section  4955 


Thit  queition  hag  not  been  judicially 
eonaidered.  It  mmy  ho  urgvil  with 
much  reason  tlint,  in  making  llip  provi- 
tion,  Parliament  liad  in  view  oaly  Uumo 
Bgaignmeota  made  by  eolry  in  tbc  ng- 
Uter  at  Slatioii«n'  Hall,  lioce  thii  U 


the  only  mode  of  aiai^iiig  copyright 
cxprcs»]y  prcscritii^d  hy  Ilie  Blstute; 
and  Hint  the  efl'ect  of  a  transfer  other- 
wtM  made  ihould  be  l«fl  to  judicial 
oooatractioo- 

L  Sea  anle,  pp.  SlO-flSl. 
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be  construed  to  require  au  asaignmeut  of  copyriglit  to  tie  id 
writing,  it  will  follow  tliat  the  same  form  must  be  obeerreil  in 
aseigiiing  plajriglit. 

Transfer  before  Playright  Secured.  —  Whcii  a  play  ifl  sold  in 
manuscript}  and  the  bu^-cr  afterward  secures  the  utatutory  copy- 
riglit  and  playrjght  in  his  own  name,  there  ia  nothing  in  tlie 
statute  requiring  the  nsi^igiinient,  thus  made  before  the  sura- 
tory  right  attaclica,  to  be  in  writing.' 

Does   AMlgument  of  Copyrlgh(  Carry  Playright?  —  The  q\l( 
tioii  may  uritue,  whether  a  general  a^flignment  of  the  uuUioi 
rights  in  a  copyrighted  dramatic  compositinu  will  carry  bath 
the  riplit  of  publication  and  that  of  representation ;  and  whether 
au  assignment  uf  tlio  ^'copyright"   without  mention  of  (he 
playright  will  impliedly  embrace  the  latter.    This  would  doubt- 
less depend  on  the  agreement,  and  the  intention  of  the  partieii 
to  be  determined  by  the  words  of  the  contract,  and  such  facts 
and  circumstances  as  would  be  admissible  to  show  its  meaning- 
Au  absolute  conveyance  of  all  the  author's  *' right,  title,  and 
interest''  in  a  play  would,  in  the  absence  of  controlling  cii^ 
cumstauces  to  the  contrary,  be  naturally  understood  to 
the  entire  property,  including  the  rights  i>oth  of  publication 
of  reproBcutation.^    Aud  so  an  assignment  in  which  the  off* 
right,  but  not  the  playright,  is  mentioned  may  i>e  tihowii  to 
have  the  same  cfToct ;  or  its  meaning  may  be  properly  re&tnctol 
to  the  former  right.     It  is  a  question  of  construction  depending 
on  the  agreement  and  the  circnmslnnces  in  each  ca.se-     But  a 
clear  intention  to  transfer  both  rights  should  bo  shown  iu  order 
to  give  the  agreement  that  effect. 

Limited  Assignment  of  Playright.  —  It  has  been   shawQ  thst 

copyright  cannot  be  regarded  aa  divisible  with  respect  tolocalilf 
on  account  of  the  imt)racticabiUty  of  such  division.*     But  tliil 
difficulty  does  not  exiat  in  the  case  of  playright.     The  impraiJ'^ 
ticability  of  there  being  several  exclusive  publiKliers  of  s  booli 
in  the  same  country,  and  of  each  restricting  the   circulatlo 
aud  sale  of  his  puMication  to  a  prescribed  area,  if*  obrioua. 
18  equally  plain  that  no  serious  inconvenience  will  neccManlyj 

1  S«e  anit,  p.  319. 

a  As  in  Cambcrlimil  k.  Pbinclitf,  1  Ad.  4  El.  660. 

'  See  unte,  p.  8SA. 
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resalt  from  ono  peroon  exerciaing  the  exclusive  right  to  repre- 
sent a  play  in  one  Slat«  ur  city  and  anuther  i>erfion  in  another 
_  State  or  city.  There  is,  then,  no  reason  why  the  owner  of 
|-a  drama,  whether  it  k>e  in  manusuript>  or  printed  and  copy- 
righted, may  not  make  an  ahaolnto  aHHignment  of  the  right  to 
represent  it  in  &ny  named  part  of  the  country,  in  any  State  or 
StateB,  or  in  any  city  or  cities.     The  ownership  of  the  play- 

■  right  may  thuts  he  divided  among  many  owners,  eacb  Imving  the 
exclusive  right  of  reprcKeiitation  within  certain  bdundaries. 
In  Kecne  v.  Wheaticy,  the  court  ncems  to  have  entertained  the 

■  contrary  opinion.*  But  in  the  following  case  of  Robci*t«  v. 
Myers,  the  law  was  more  correctly  expounded  to  the  effect 
that  playright  may  lie  transferred  inde|>endently  of  the  copy- 
right in  the  same  composition,  and  tliat  the  foi'mer  may  be 


'  "  The  kuttior'i  proprietary  rijcliU 
for  EnglfttKl  Kill]  ScotlnntJ,"  saM  Mr. 
Jtulict?  Cadwalatler,  "  had  nerer  been 
truntferred  tn  Iter  [th«  complainnnll. 
Till'  HlntutPH  of  thi'  Uiiiloil  Stnlen  fiir 
ihe  prote<:tion  af  authors  ilo  not,  like 
tliufte  for  llie  beiicHt  of  inrciitorB,  ex- 
prualy  MiictiDD  irAnafers  of  limited 
loc«)  [iro|>rk-tore)npa  of  exclusive  privi- 
legea.  A  writing,  which  ia  in  fiirm  a 
Intnifffr  tiy  an  nullior  of  bin  c-trluHive 
riglil  for  H  dtraijcnalvct  piirlJun  i>f  l\w 
United  Stales,  would  thert'f'jn*,  «/  liiw, 
cren  under  tlie  autulee  of  copyright, 
operate  ai  a  wwe  iUtnn,  and  would  bo 
iD«ffectua.l  ai  an  auigiimcnC."  Q  Am. 
Law  Reit:-  -IIS. 

Tliis  is  true  of  rapyriijhl,  but  not  of 
playriylit.  Mia*  Kcvne  liml  U»i^lit 
from  an  Rn^lisli  dmniatist  the  exclu- 
•iT«  riglit  of  represcntitiK  ttie  play  in 
i)«  United  ^taii-e.  li  was  held  thnt 
as  tiic  play  had  not  l;cen  publiHhi-<t, 
lh«  waa  vrilill«d  to  BwiulHin  a  suit  in 
«(|uity  for  ifie  protection  of  Uer  cninmon- 
law  rii^iils  ;  but  llint  tlip  itanNfrr  to  her 
"cnnniit  lie  r«-Ki>nlcd  otherwise  thnri  us 
only  a  partial  s«si)moieiit  upon  which 
a  tuit  could  not  be  maiatahict]  at  law 
in  her  own  name."  Ibid.  The  doe- 
tritw  expressed  in  the  biiRuage  <)iitiifd 
Is  denrly  erroneous.  The  very  vsrviilv 
«Tea  of  a  limited  assij^nnient  Is  that  the 


ownerchip  and  the  legtat  title  for  the 
time  or  territory  enjhr«c«d  within  the 
atsignment  muac  pass  to  the  assignee; 
otherwise  t!ie  AKTcement  is  but  a  11- 
c<^ise.  A  good  asaigtiment  for  llie 
Uuited  Slates  hail  been  made  to  Miss 
Kt-ene.  (She  tliereby  became  rested 
with  the  legal  title  and  the  nbtolute 
ownership  in  this  country,  and  lienee 
was  fully  entitled  to  nmintaiii  an  action 
at  law  nx  wdl  ns  a  itiiit  in  equity. 

-  13  Monthly  Law  Kepurtvr,  81)6. 
In  this  case  it  app(.-ari;d  that  an  iissign- 
tnent  had  been  made  to  the  plaintitf  of 
the  exclusive  right  of  representing  a 
play  for  one  year,  In  all  paru  of  the 
United  Stales  excepting  certain  ciliea. 
The  defendant  contemled  lliat  such 
agrvem^'iit  was  not  an  assignricnl,  but 
a  litrense,  and  thervfun:  that  the  iitit 
eould  not  be  tnaintained  in  the  native 
of  the  plaimilll  Mr.  Justice  Sprague 
said  I  "  Whatever  force  this  objection 
might  lutve  al  law,  it  cannot  previul  in 
equity.  The  statute  of  1&84  sanctiooa 
aasignmenta  of  copyright,  by  presurlU 
ing  the  instrument  by  wliich  tJiey  are 
to  lie  made  niid  a  inude  of  recording 
them.  It  dues  not  any  what  inlere«t 
may  be  assigned.  But  there  is  no 
sufficient  reason  lor  prevenling  the  au- 
thor from  conveying  a  distinct  portion 
of  his  right.     Divisibility  as  well  as 
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In  thifl  case,  the  court  alao  expressed  the  opinion  thatpUy- 
right  might  be  assigned  for  anjr  time  less  than  the  full  tens. 
But  the  question  whether  a  transfer  of  the  exclusive  right  of  , 
repreHentation  for  a  limited  time  will  amount  in  law  to  in 
assignuicnt  which  will  vest  the  assignee  with  the  legal  title 
during  that  term  is  attended  with  the  same  doubt  aud  dilS- 
oultiea  which  were  pointed  out  in  ti'eating  of  the  limited  , 
assignment  of  copyright.'  ^M 

Joint  Atithotahip  —  Aathors  Employed.  —  Tlie  quesiiona  iS^^ 
to  who  is  the  owner  of  a  play  claimed  to  haTO  been  writteo  hj 
two  persons  joint!/,  and  of  a  dramatic  or  musical  compositiofi 
which  has  been  produced  by  one  [lorHon  in  the  employment  of     . 
another,  have  already  been  considered.' 


EisignAbilitj  cnbancM  the  value  of  bU 
property.  Tor  tie  maf  find  a  pnrchMor 
ablo  atid  willing  to  \my  for  a  [>Art,  but 
not  for  the  witole.  of  Iiia  copyriglit. 
Tbe  exctusire  ri}{Iit  vt  acting  and  rep- 
reKtiUng  ii  diitinct  trvm  that  of  print- 
ing and  publiiliJng,  crcatcJ  IndDvd  bjr 
&  new  aiatute,  which  siiperadda  it  to 
tboM  prc-cxisliii};  riglrU;  niid  llicre  is 
DO  good  rca»oii  w|iy  it  should  not  be 
ftgiign>blc,  and  Itiat  too  far  a  litntted 


time."    Ibid.  401.    See  abo 
r.  Maguire,  I  Dead/.  21G. 

>  Sveantr,  p.  387. 

'  8ec  aa  to  juiiit-aotlionhlp, ' 
Rutley,oNf«,p.:iJi7 ;  French  p.! 
G6How.  Pr  (N  Y.)  471.  AitDrifkb 
of  cmplojrer  and  person  emplojwL  m 
XUtton  V.  Kean.  an/«,  p.  2*9 1  Walla- 
«tein  V.  Herbert,  nnte,  p.  'ib\ ;  Bowi 
cault  I-.  Fox,  (iiUr.  p.  2&7  ;  SbcptwnJ  t- 
CooqUMt,  17  C.  B.  427. 
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CHAPTER  XVI. 
INFRINGEMENT    OF    PLAYRIGHT. 

The  remedies  for  the  unlawful  performance  of  a  dramatic 
composition  are  of  two  kinds :  those  in  equity  and  those  at  law. 
The  unlicensed  representation  of  a  plaj  may  be  prevented 
or  restrained  bj  injunction  ;  and  an  action  at  law  lies  for  the 
damages  sustained  by  such  performance.  The  remedies  in 
equity,  including  the  injunction,  account  of  profits  and  discovery, 
are  governed  by  the  same  general  principles  which  have  been 
considered  in  the  case  of  copyright.^ 

Btatntory  Remedlea  for  Violatioii  of  Playright  different  from 
tftose  for  Invasion  of  Copyright.  —  The  remedies  in  law  pre- 
scribed by  the  statute  for  the  violation  of  playright  are  diflferent 
from  those  provided  for  the  infringement  of  copyright.  The 
modes  of  violating  the  two  rights  are  entirely  distinct.  Statu- 
tory copyright  is  infringed  by  publication,  but  not  by  any  oral 
use  of  the  composition.  Playright  is  invaded  by  performing 
the  play,  but  not  by  printing  it  or  selling  printed  copies.  Tlie 
3  &  4  Will.  lY.  c.  15,  secures  no  other  right  and  prohibits  no 
other  act  than  that  of  representation.  The  right  secured  by 
this  statute  is  reaffirmed,  its  duration  enlarged,  and  its  appli- 
cation extended  to  musical  compositions,  by  section  20  of  5  & 
6  Yict.  c.  45.  But  the  remedies  prescribed  by  the  latter  statute 
for  the  unlawful  publication  of  a  book  do  not  apply,  and  are 
not  extended,  to  the  unlicensed  representation  of  a  play.  For 
the  latter  wrong,  the  penalties  given  by  the  statute  of  William 
are  re-enacted  by  section  21  of  5  &  6  Vict.  c.  45.  The  only 
remedies  then  provided  by  any  English  statute  for  the  protec- 
tion of  playright  are  those  prescribed  by  3  &  4  Will.  IV.  c.  15, 
and  these  do  not  apply  to  the  unlawful  printing  of  a  play.  Of 
course}  a  dramatic  composition  may  be  copyrighted  as  a  book 

1  See  Chap.  XI. 
40 
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uiulcr  the  statute  of  Victoria ;  and^  in  tlmt  case,  unlawful  |irim- 
iiig  is  a  violatiuii  of  tlie  copyright.  But  copyright  vests  only 
ill  printed  hook*,  while  playright  is  secured  in  both  puhlished 
Biid  uiaaiiscript  productions.  Hence,  in  England,  a  dramatist 
liHH  nil  Htatutory  remedy  fur  the  uulicenBed  printing  of  an  no- 
published  play. 

In  the  United  States,  playngbt,  as  well  as  copyright,  i» 
seoured  by  the  stAtuto  only  in  puUlinlied  works.  When  a  in- 
matte  uotnpnsltinn  i»  priiilcd  without  nnthority,  the  wrong 
must  be  treated  as  an  iufViugcinent  of  copyright.  When  the 
complaint  is  of  unlicensed  performance,  the  only  remedies  are 
thuHo  prescribed  for  the  invasion  of  playright.  Section  4967  of 
the  statute,  »'hich  prohibits  tlic  unaulliorized  publication  of  i 
maTUiscript,  applies  to  the  printing,  but  not  the  public  perform- 
ance, of  an  iinjiiibliahed  play.' 

Ratnedies  Ptescribed  by  ZInglUb  Statute.  —  In  England,  the 
Btatntory  rcmedie.s  for  the  violation  of  playright  are  proridal 
by  section  2  of  8  &  4  Will.  IV.  c.  15,  which  declares  that  tf 
any  [lersoii  shall  "  represent,  or  cause  to  be  represented,  with- 
out the  coiiHeut  in  writing  of  the  author  or  other  proprietor 
first  had  and  obtained,  at  any  place  of  dramatic  cntertaiotaent," 
any  dramatic  piece  entitled  to  protection,  or  any  part  tJiereol^ 
"  every  hucU  offeuder  Hhall  lie  liable  fur  each  and  every  well 
repiescnlation  to  the  payment  of  an  amount  not  lew  than 
forty  shillings,  or  to  the  full  amount  of  the  benefit  or  wJvio* 
tagc  ari-siiig  from  such  representation,  ur  the  injury  or  Ion 
Biisliiiiitid  by  the  plaintilT  therefrom,  whichever  shall  be  tbc 
greater  damages." 

Remedle*  Presorlbed  by  Amerioan  Statute. —  The  statute  flf 
the  United  Slates  provides  tlifit '•  any  {lerson  [Hiblicly  pcrfonn- 
ing  or  representing  any  dramatic  composition  for  «hicl>  & 
copyright  has  been  obtained,  without  the  rnnseut  of  the  pro- 
prietor thereof,  or  his  heirs  or  assigns,  shall  Ijc  liable  to  dim- 
ages  therefor,  such  damages  in  all  cases  Lo  Iw  naaesMd  it 
such  sum.  not  less  than  one  hundred  dollars  for  the  first, «iwl 
fii'ty  dollars  for  every  subsequent  performance,  as  to  tlia  c«Brt 
shall  appear  to  be  just."* 

>  BouviuiuU  v.  Hart.  18  Dlatulif.  47;  Keene  e.  WliMtlejr,  &  Am.  !>■«  ^' 
83;  Buudrault  v.  Fox.  6  ninlvhr  91.  *  V.  S.  R«t.  Sl  b.  4SW. 
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What  is  an  Unlawful  pEHPonaANCE. 


Publlo  and  Private  Ferfomuuicea  Dittliicniataed. — Tlic  statute 
of  the  United  States  prohibits  only  unlicensed  public  perform- 
ances. Tlie  word  public  or  its  e(]iiivali!iit  is  not  used  in  the 
Kuglish  act.  But  there  can  be  no  reasonable  doubt  that  a 
strictly  private  porformance  is  not  within  the  proliibltiou  of 
either  statute.  Cases  may  arise  in  which  it  will  jiot  be  easy 
to  determine  whether  the  representation  is  a  public  ur  a  pi'ivate 

'ouc.  That  it  is  called  private  docs  nut  make  it  so.  Without 
regard  to  what  it  is  called,  or  where  it  may  be  given,  that  may 
generally  he  regarded  as  a  public  performance  which  is  open 
tu  the  public  without  dlgcriminalion.  Bui  It  wuuld  seem  that 
a  representation  may  also  bo  regarded  as  apublic  ouc,  although 
tlie  privilej^e  of  admission  is  denied  to  the  general  public,  and 
is  extended  only  to  certain  persons.  "  Private  theatricals"  are 
Bomctimcs  given  by  amateur  pciTormers  in  a  place  of  public 
amusement,  to  which  a  charge  is  made  fur  admission.  Only 
invited  persons,  or  members  of  a  certain  society  or  class,  are 

|l;privileged  to  buy  tickets  of  admission.  There  apjiears  to  he 
no  reason  why  such  entertainments  should  not  be  treated  as 
public  (terformances  within  the  meaning  of  the  law,  notwith- 
fitundiiig  the  jfuhiic  indiscriminately  are  not  admitted. 

In  a  case  of  doubt  as  to  whether  an  entertainment  Is  a  public 
or  a  private  one,  the  fact  (hat  no  charge  is  made  for  admission 
may  aid  in  removing  the  dou\)i.  But  wlien  it  is  found  that  a 
performance  is  public,  the  penalty  of  piracy  cannot  he  csuai^cd 
b}'  the  fact  that  the  audience  were  admitted  without  cliarge. 
The  purp<JHe  of  the  law  is  to  protect  tbe  lawful  owner  of  a 
dramatic  composition  from  injury.  Ordinarily,  no  injury  will 
arise  from  the  strictly  private  representation  of  a  play.  Hat 
a  performance,  nominally  private,  but  in  reality  public,  with  a 
charge  imposed  on  those  ndmitled,  or  public  [lerformaiices  to. 
which  persons  are  admitted  free  of  charge,  may  hu  harmful 
to  the  owner  of  the  drama  represented,  who  thereby  becomes 
entitled  to  the  protection  of  the  law. 

Scenerr,  Coatumas,  &c^  not  Bsiantial.  —  Neither  scenery,  ap- 
propriate costumes,  nor  an .  of  the  usual  resources  of  a  theatre, 


628 


THR  LAW  OP  COPYRIGHT  AND  PLATRIGHT. 


arc  cBHcntiul  to  a  dramatic  performance  witliiu  tbe  meaning  of 
the  statute.  *'  We  should  take  away  a  part  of  the  protpction 
conferred  on  authors,"  said  Chief  Justice  Denman,  '•  if  w« 
held  that  there  could  be  no  public  representation  without  thcw 
accompaniments." ' 

Placo  of  Performsiice.  —  Nor  is  it  necessary  that  the  repre- 
sentation shall  be  given  in  a  theatre.  The  English  statute 
proliihits  unlicensed  performances  "  at  any  place  of  dramatic 
entertainment."  According  to  the  judicial  interpretation  gtren 
to  this  language,  any  place  where  a  jiuhlic  dramatic  represen- 
tation is  ^ivcn  is  a  "place  of  dramatic  entertainment*'  withia 
the  mcanitig  of  the  law.  **  As  a  regular  theatre  may  lie  i  | 
lecture-room,  dining-hall,  ball-room,  and  concertrroom,  on  aifr  ' 
ccsaive  days,  su  a  room,  used  ordinarily  for  either  of  tliM 
purposes,  wonM  become,  for  the  time  being,  a  theatre,  if  used 
fnr  the  representation  of  ii  regular  stage  play."  ' 

FloTiJlty  of  Acton  not  BuaDtlal.  —  A  plurality  of  actors  a 
not  essential  to  a  dramatic  representation.  In  the  meaning  of 
the  law,  the  performance  is  complete  when  the  dialo^nir  w 
mnnnlngne  of  the  drama  is  repeated  with  appropriate  eiprpssioo 
and  action  before  a  public  audience.^  It  cannot  be  matcnil 
whether  tbe  various  charactei's  in  the  ])lay  are  assumed  byii 
many  different  actors,  or  are  represented  by  one  person  apI«l^  ' 
ing  in  ordinary  dress  in  any  place  of  public  entertainment  Tbo 
whole  or  a  material  part  of  a  drama  is  frequently  given  ui 
"  dramatic  reading"  by  one  i>erson,  on  a  lecture  platform,  wi 
without  special  costume  or  other  stage  resource.  The  dialogue 
is  thus  recited  with  appropriate  expression  and  actioo  l>f  i 

■  Rutwell  IV  Smltli.  12  Q  B.  239.  variout  parU  or  clioracten  Auip>«>l^ 

*  Denman.  C.  J„  IMd.  237.     In  tt>e  th«m    (nni>rftlljr,  the    nirapMiiioa  b 
same  uuo,  Pattcaoii,  J.,  n-iniirltcd  tliat  acted,  (wrformed,  nr  rvptwmUMl.  md. 
"  tlic  atriH>t  whore  Punch  is  perlnrraed  if  itw  repreA^ntatioii  »  In  italUic,  i'>  i> 
U  f»r  tlie   time  t>eing  a  pltttv  ttt  dra-  n  public  rrpre*unUlion.     Toact.ixi^ 
inatk  cnUTttitnin«Qt."    Ibid.  i^Z    In  Mnae  of  the  statute,  u  fa  reprcM-niu 
RuDBcll  f.  Driiint,  6  C.  B.  836,  itie  court  real,  by  voaoicnanee,  voice,  xr  l 
did  iiKt  doubt  [Imt  a  room  in  ilii.-  Hunie  tliAt  which  is  not  rcaL     A  ciiar,!    .  i " 
Tavem  waa  a  plat-e  iif  dniniatic  enter-  a  play  who  gi>e»  through  witti  n 
lainnient.      See  also  Ku»eelJ  r.  tiniitli  of  treoti  on  the  atage  wUhotil  tfi 
(in  ei]uiry}.  1&  Sim.  Mil.  ing,  if  suvh  be  hla  part  in  the  f^. 

*  "  When  a  (Inimalic  cotnpoaition  i«  none  itie  leui  an  autnr  in  it  ilian  < 
rcpretenieJ.  in  dialdKUe  am)  aulinn,  by  whu,  in  ailOiliun  lij   moliuni  anJ  frft'l 
persona  wlio  represent   it  n*   real,  by  urea,  P»ce  hi*  voice,"     Blati:lilunl, Jwj 
perfnrminK  or  guing  through  with  tlie  Daly  v.  Palmer,  0  Blatcltf.  'JM. 
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single  person,  who  represents  the  various  characters  as  speak- 
ing and  acting.  Such  a  reading  must  be  regarded  as  a  dra- 
matic performance  within  the  meaning  of  the  statute.  In 
England,  it  has  heen  held  that  tlie  singing  in  public  of  a 
dramatic  song,  by  one  person  sitting  at  a  piano,  is  a  dramatic 
representation.^ 

Pnblio  Reading  may  Amount  to  Ferfotmance.  —  There  18  no 
reason  why  the  public  reading  or  recital  of  any  dramatic  com- 
position may  not  amount  to  a  performance  within  the  meaning 
of  the  law.  The  object  of  the  statute  may  rightly  be  taken  to 
be  to  secure  to  the  owner  the  profits  arising  from  all  public 
nses  of  a  dramatic  composition.  It  is  manifest  that  the  prop- 
erty in  the  play  may  be  injured,  and  the  owner  be  deprived  of 
profits  to  which  he  is  entitled,  if  he  is  powerless  to  prevent 
the  unlicensed  use  of  his  production  for  public  readings. 

But  this  right  does  not  vest  in  a  literary  production  which 
is  not  a  dramatic  composition.  For  in  this  case  only  the  ex- 
clusive right  of  printing  and  selling  is  given  by  the  statute, 
and  only  the  unlawful  printing  or  circulation  of  copies  is  pro- 
hibited. Hence,  the  autlior  has  no  remedy  against  any  person 
who  publicly  reads  or  recites  such  production.  Of  course,  this 
rule  applies  only  to  published  works.  Tlie  unauthorized  public 
reading  of  any  unpublished  production,  whether  a  dramatic 
composition  or  not,  is  a  violation  of  the  owner's  common-law 
rights  therein. 

Who  abb  Liable. 

Under  the  English  statute,  any  person  is  made  liable  to  the 
penalties  who  shall  unlawfully  represent,  or  "  cause  to  be  rep- 
resented," a  dramatic  piece.^  The  words  above  quoted  are  not 
used  in  the  American  act,  which  prohibits  "  any  person  publicly 
performing  or  representing  any  dramatic  composition,"*  in 
violation  of  the  provisions  of  the  statute.  Tliis  variation  in 
language  does  not  affect  the  uniformity  of  the  intent  and 
object. of  the  two  statutes.  In  this  respect,  they  are  to  be 
construed  alike. 

1  RosseU  V.  Smith,  12  Q.  B.  217.         «  8  &  4  Will.  IV.  c.  16,  i.  2. 
See  aUo  RiuaeU  e.  Briant,  8  C.  B.  886;         *  U.  S.  Rev.  St.  a.  4066. 
Ckrk  V,  Biibop,  26  L.  T.  n.  s.  908. 
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Whether  the  part  taken  by  a  person  in  the  representation  of  x 
pinr  is  such  as  vill  render  liim  liable  to  on  action  for  the  [icnBltici 
or  dnumge.s,  is  a  question  Humetitneu  attended  willi  dintciihiea. 
Where  the  defendant  had  let  a  room  or  hall  in  bis  tavern,  aiid 
liad  furnished  the  platform,  benches,  and  lights  for  a  public 
perforiuitnce,  and  bad  allowed  bllU  to  he  put  up  in  the  tarem, 
and  tickets  to  i>e  sold  at  the  bar,  it  was  held  that  tbe^e  fads 
"  afforded  no  evidcuee  that  (be  defendant  represented,  or  caused 
to  be  represented,  the  musical  composition  in  question  witliiu 
(be  meaning  of  the  statute  ;"  and  that  a  person  is  not  liable, 
**  unless.  l}y  himself  or  his  agents  lie  actually  lakes  j>art  in  a 
representation  which  is  a  Tiolntion  of  copyrigbt.  And  if  il 
were  to  lie  ItcM  that  all  those  who  supply  some  of  the  meaus 
of  representation  to  him  who  actually  represents  are  to  be 
repirded  as  thereby  constitutiuR  him  their  agent,  and  thw 
causing  tlic  reprcscntalion,  within  the  meaning  of  the  act, 
such  a  doctrine  would,  we  think,  embrace  a  class  of  pereooa 
not  at  nil  intended  by  the  legislature."  * 

In  Lynn  v.  Knowles,  it  a]^pcared  that  the  defendant  had 
hirt  theatre  to  Dillon  for  certjiin  dramatic  performances,  paii 
for  tlic  printing  and  advertising,  and  furnished  the  lights,  dn 
keepers,  scene-shiners,  sujjcrnumeraries,  and  musicians.  I>il 
engngei)  and  paid  the  company,  selected  the  plays,  and  had  CbS 
entire  management  of  the  performance,  and  exclusive  contrul 
of  all  [tersons  employed  in  the  tbeotre.  The  mono)'  p«iil 
for  admission  was  taken  at  the  doors  by  servants  of  tlie  <te- 
fendant,  who  retained  one  lialf  of  the  gross  receipts  a»  bis 
remuneration  for  the  use  of  the  theatre,  ^c,  and  gave  the  otliw 
half  to  Dillon.  On  tliese  facts,  it  was  held  that  the  defemJaul 
had  transferred  to  Dillon,  for  the  time,  the  entire  control  ind 
manngcmcnt  of  the  theatre;  that  the  arrangement  lietwett^ 
them  did  not  amount  to  a  partnership ;  and  hence  that  ilie 
letter,  and  not  the  former,  was  the  person  who  had  c««*<3 
the  representation.'    This  judgment  was  aflinued  on  s 
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I  Ruuell  r.  Briant.  B  C.  B.  &.%,  648.  defemlanl,  he  mlfiht  b*  coimStni  <• 

'  3  IlMt  it  S.  V>6.  rvtirOMiiling,  or  causing  lo  be  n^ 

'  G  111.  761.    "  If  Dillon."  wid  Cliief  »enU-<l,  tlw?  jiiew  in  qHestion.    Bm  '*< 

Jiutive  Cockiiurn  in  Die  lowrr  court,  Tiict*  nre  quite  olhvrwtitt'     AtXiuiif- 

"ftnil   bu  comiMiny  cotiM   be  in  nny  ttiind  tliewHlenc*.  theHefeixIiirit  ■»'( 

Hdw  n>?nr(Je<]  ai  the  cvmpHny  ot  Uw  over  to  IHUon  the  me  of  tUii  thfV. 
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The  facta  in  Marsh  v.  Conquest  sltowed  that  the  defendant 
waR  the  owner  and  manager  of  the  Oi-eciaii  Tlieatre  in  rjinidon  ; 
and  tImL,  fur  £'60,  lie  liad  let  fur  unc  night  to  his  son,  who  was 
stagc-munagcr,  the  use  of  the  tlieatre.  company,  and  all  persons 
employed.  The  Hon  selected  and  hrongljt.  out  a  piaj,  for  whoso 
repreHcntation  the  court  held  tlic  dcrcndant  liati'le.^  IIlIs 
judgment  was  based  on  the  fact,  whether  assumed  or  proved 
docs  not  appear  from  the  report,  that  the  defendant  had  the 
control  and  management  of  the  theatre  and  the  company  during 
that  )>errui'inani:e.  If  such  was  the  fact,  the  law  was  douhtlcss 
interpreted  correctly.  But  it  may  be  doubted  whether  the  cir- 
cumstances and  the  relations  of  the  parties  warranted  that 
aHSuniption.  The  natural  inference  would  be  that,  by  the  letting 
of  the  theatre  and  the  company  for  one  uight,  the  entire  con- 
irul  and  management  fur  that  lime  passed  to  the  lessee ;  and, 


to  perfonn  tlierein  with  hit  company 
•tteh  piiveii  lu  In*  tliouM  l«  mimled  to 
reprpM-nt  llicix'.  Alt  llinl  llie  iWd'iid- 
Rnt  dUl  wa»  111  iiti[itilnlo  llixt  Lim  for- 
vano  bIuiuIiI  receive  llie  procetMlo,  in 
onler  thai  t1ie  reii)iJJii?r)illDn  whicli  li<> 
oonlnic-ted  for  elmuld  bt-  setMirt'i)  to 
him.  But  the  lhe«(rci  with  ha  m^cca- 
•oriei.  light*,  hsntl,  9u:..  wna  titular  iIk' 
direciton  ■nd  control  uf  Dillon,  Httd  the 
dfrfeodftnt  tuid  dirested  tifriuelf  both  of 
tlie  ri^ht  to  intfrr«rc  In  the  cIkiIco  of 
the  pitH^'e  tu  bv  repfVAinted.  and  <if  any 
veUt  tu  be  exetvisoil  by  him  as  to  prn- 
rjilmg.  actiii);,  nr  reiirenfittiik^c  >«y  |"*r- 
ticular  pivvf,  Tliv  dvlvnilniil  ;■  noth- 
ing more  llian  llw  pruprieinr  nt  l)io 
theatre,  who  h»«  tramfen-pd  Tor  the 
time  (tie  exerciae  of  all  liU  rit(hta  in  it 
•■  Btic-li  to  Dillon. 

"  It  tlicrefore  npppRfi  to  me  that 
IHlInn  ifi  llie  iierNon  who  rcjirew-nted 
any  piwe»  rf|iri'»(.-iitt.-d  cIktv  while  liv 
hail  the-  uilv  piwHctsiuii.  ITU  Imd  Ihi-ii 
mad<>  nut  llial  there  was  a  joint  action 
or  ctiiilrnl  uvor  the  pertcjrn>iiti.coa  by 
tl>c  iltffeiidniii  nnil  Dilltui,  «ii  tLiat  (lioy 
could  be  i-Hinsidert-d  parlnen,  tlint  nii|f ht 
luivi)  bevn  a  vi-ry  d<Rer«Til  niattcr 
But  here  there  wuv  tiolhing  in  (.onitnon 
lietwet-n  them  exiept  that  the  i(n>ai 
prrxfedn  wer«  xhared.  I>oea  that 
make    them    i>artiivn !      la   order    to 


coTMiitute  a  partrernhip  between  two 
peri>ni>ii,  there  inuat  be  a  [iiirti filiation 
ufpmflls  between  tlierriHti  niich,  where- 
Rs  here  the  otiputHtion  wao  that  the  He* 
rciidHnt  ihnidd  hare  half  of  the  )rro>s 
pn)flts  of  the  theatre  in  Ueu  ut  boind 
paiti  any  »un)  aa  rent  forttte  nae  oflL" 
3  Best  &  S.  f.H2. 

'  17  C-  B.  ».  ».  418.  "I  think." 
Mid  Krie,  C.  J.,  "the  defendiint  ii 
reiiponaible  for  chat  representation. 
Ilo  waa  t}>e  proprietor  of  the  tlieatrt, 
■nd  bad  enliri-  i-ontn>l  over  tlio  ettali- 
linhmcnt  and  all  belonRinK  In  it ;  and 
what  wa»  done  by  bit  ion  wu*  rliinu  by 
hit  permiiiaion.  The  eaie  of  Lyon  r. 
Knowie*  iefrni  to  me  to  recopniro 
that  ditiltwtkin.  Tliere  the  defendant 
merely  let  liis  theatre  witli  the  teenery, 
•i>ene-«bifter!i,  band,  litfhtii,  &v..,  lo 
Tiitlon,  who  bniu^Lit  bit  own  rompnny 
to  reprewiit  ptei>.'»  of  bit  i>wn  mjlec- 
lion,  the  platnttIT  linvinit  no  control 
whatever  over  any  person  empjoyeil 
it)  the  rcprcwntation.  Here,  bnwcrer, 
the  pieL-e  in  iHrfonneil  by  the  itofend- 
aiu't  ovrn  rorfii  tlnttnali/fur,  bjs  Hon  lieing 
one  of  them ;  and  the  iierformance 
takes  place  for  the  deft-ivlant't  pn^flt 
lo  the  extent  of  30/.  I  think,  therefore, 
it  jji  tmpotsible  lo  any  that  the  defend- 
ant did  not  cause  the  piece  to  be  repre- 
tented."     Ibid.  431. 
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in  that  case,  the  defeiiclaTit  was  no  more  liable  for  the  repre- 
Hcntatiun  than  waa  tlie  dcfciidaiil  in  Ruttacll  v.  HnaiiL,  or  in 
Lyon  I'.  Knowlcb.^ 

h\  Daly  v.  Palmer,  the  court  niled  that  tlie  nnlicenaed 
of  the  iiifringLng  drama,  '*  with  a  view  to  its  public  re|>r«(ien- 
tatioii,  makes  tlic  tieller  a  partici[>aut  in  causing  the  plar  to  k 
puhlicly  represented ; "  and  the  defendants  were  enjained, 
only   from  performing  the  pUy,  but  also  from  selling  it 
public  representutiou.* 

^Vhat  Amounts  to  Piracy. 

In  the  case  of  playright,  piracy  is  determined  by  the 
general  principles  tliat  govern  in  the  case  of  copyright.    The 
unauthorized  [wjrfoi-inance,  not  only  of  the  whole,  but  of 
material   pai't  of    u  dramatic  com|)Osiliou,   will    amount 
piracy.* 

<  inLfon  v.  Kaowle*.  DUckbnm,  J., 
aal<l :  "  1  do  not  think  lltat,  by  furnitb* 
ing  AfrvanU  m  niioUier,  ■  iiiaD  can  be 
nld  Ui  t]u  all  iliAt  ia  done  by  Ihose  »er- 
T«nUwliile  under  the  commamJ  af  itint 
other.  A  famllikr  cxninple  may  Ite 
(ounil  in  the  cwo  of  a  mun  )ettiD){  a 
ready-ftiriiMhcd  house,  teavint*  ui  nlil 
■ervunt  in  it.  Suppo«e  the  It-iinnt  jeuvc 
a  diiuitr,  wkiit-h  was  cookcH]  by  l)iat 
serraiii,  whu  alsu  aticnJi-d  on  him  at 
it,  and  for  wliich  the  jilaie*  and  furni- 
ture of  the  landlord  were  ukmI,  no  otte  ' 
could  Kay  tliAt  In  any  eensf  of  ihe 
wnn]s  the  lamllord  gave  that  dinner." 
8  Be>t  &.  S.  U». 

■'  e  Bl.iU:l»f-256.  271. 

>  Br.  Pl»nclu5  v.  Braham,  8  Car.  & 
P.  S8,  on  Ap.  4  mng.  N.  C.  17  ;  Rvade 
V.  Conqiie«t.  II  C.  li.  x.  B.  479.  4d2; 
Ooosey  V.  Pairlle,  7  Ch.  1>.  801  ;  Chat- 
terton  IV  Cave.  Law  Kep  l(J  C.  P.  672, 
lat  ap.  2  C.  P.  1>.  42,  2<\  ap.  8  App. 
Vm.  483.  Am.  Daly  v.  Palmer.  6 
Rlatehf.  'ISA  ;  Shook  v.  Rankin,  G  Biu. 

In  Chnlterton  v.  Care,  Lord  Cole* 
ridye.  C-  J  .  said  :  "  I  foncur  in  ihc 
o^nii^n  ofthe  ri'^i  of  the  court.  What 
I  Hi«anc  to  convey  by  my  finding  was 


saliH 


that  In  two  poinla  or  sitwuiona 
had  b«en  an  imitation  of  tite  pUsI 
drama  by  the  defendant.     Tbe«e[uiii» 
flo  copied  were  nut  pitrU  of  ilw  A*- 
logue  or  compoaiiion  of  tlie  plain 
drama,  but  were  in  itie  nature  of 
maiio  aituitiona  or  M.-enic  effecU. 
apijteared   to  me  tliat,   limkini  to 
KeiiomI  cliaracu>r  of  the  iwa  dramtf 
r«il«eclivvly.  the  extetit  to  whicb 
oiM>  was  tnken  frum  the  otl»er 
flight,  and  the  eflect   a|>on  the  t 
cumpoeition  waa  ao  small,  that 
waa  no  HUl>aUntia)  and  material 
of  any  one  [mrtion  of  the 
drama  IVthii  any  portion  of 
tifT'a.     Therefor?,  thouch  1  Mt  t 
to  find  that  there  waa  a  lakingut 
two  •mall  pcHnts.  I  deckled  to 
the  rerdicc  for  th«  defendant,  awt 
question  now  is  whether  I  wateatitm 
to  do  BO  ill  jwini  of  law." 

After  voiiHiderinft  Planchd 
ham.  Bramwell  r.  llnlcomb,  Dnull 
v.  lliillen,  and  U'Alniaine  e.  Bou«|i 
he  i-(>nlinued:  "All  tlufv  autlMfltltf 
■atisfy  nie  that  llio  answer  lu  theqiKV- 
lion  whether  there  haa  been  an  !>- 
fiin^<m<>nl  of  copy ri|thi.  doet  not filli>* 
aaAiHHMMiary  logical  oonaegaaiict  tf 
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Offender  Iiiable  to  Penalties  under  BngUitt  Statute  when  Material 
Part  Taken.  —  Tho  3  A  4  Will.  IV.  c.  15,  s.  2,  by  express 
wordn,  nulijects  to  the  penalUeH  preRcrit>ed  any  per&ou  who 
shall  unlawfully  represent  the  whole  or  "  any  part*'  of  a  dra- 
matic piece.  But  a  peraoii  is  not  tiablo  to  the  penalties,  unless 
a  material  part  lian  been  taken.  "  The  question  in  every  case," 
said  Lord  O'Hagran,  *'  must  be  a  question  of  fact ;  ami  a  jury 
cannot  be  constrained  to  And  every  inflnitcsimal  tak'mt;  tu  be 
the  taking  of  a  *part'  of  a  dramatic  production  within  the 
purview  of  the  statute.  '  Part,'  as  was  observed,  is  not  nec- 
easarily  the  same  as  '  particle  ;  *  aud  tliere  may  lie  a  taking  so 
minute  in  its  extent,  and  so  trifling  in  its  nature,  as  not  to 
incur  the  statutable  liability."  '  When  the  part  taken  is  ma- 
terial, the  plaintiff,  according  to  the  opinion  expressed  by  Chief 
Justice  Tindal,  in  Plniich^  v.  Bralmm,  is  not  bound  to  prove 
actual  damage.  '■*  The  positive  cnnctment,**  said  that  Judge, 
*'  that  e\cvj  offender  shall  bu  liable  to  an  amount  nut  lees  than 
40«.,  or  to  the  full  amount  of  the  benefit  derived  or  loss  sus- 
tained, shows  tlmt  damage  to  the  plaintiff  is  not  the  test  of  the 


lli«  mereflictof  lliere  having  boen  A  tak- 
fngfrom  n.  pivviuu)  tvnrk,  Ihut  tliHl  it  it 
I  quevtion  of  fkcc  tinil  of  cum  in  on  si-nsv. 
whciher  tlic  part  tnken  it  of  such  a 
»atiBtance  and  value,  or  u«(h1  In  luch  a 
wav,  as  to  amount  to  an  mrriiiKement 
of  iIr-  plninlifTs  right.  Here  (he  {ilaJii- 
ttff'i  play  va«  Ulcori  frnm  n  Frc-iK^h 
orifiioal,  and  the  plalnlilT  would  linra 
a  literary  copyriKht  in  (he  tranRlatioii 
and  tlw  riplii  of  repreientinp  it;  bat 
thu  could  not  prcvrnt  another  person 
f^oni  K<ii>iK  ^<^  *'^<^  oHtfinal  and  inAkint^ 
■nuther  Tertinn  in  nhich  hi^  nbo  trouM 
have  H  c'>[i^ri|^it-  The  il<-feiidikiit  had 
ina<l«  what  in  alt  but  two  pninla  w»a 
an  antirelj  distinct  atid  iiiilfpeiident 
vcraion  of  the  urininjil  drama.  The 
two  poiiila  in  qrioBtion  rolfttod  to  two 
appenranvea  of  the  Wanderitig  Jew. 
I  mutt  cotifvdB  that  (hijre  in  n  ctiffiiuKy 
to  my  mind  In  rererriug  the  luhtranco 
ot  Ilic  l«n  point!  Uken  to  thi^  ori^nal 
Frrnch  drama  a«  my  learned  brethren 
hare  done.  In  the  Fri-iicli  drnnia  tltew 
ap^tearancea  of  the  Jew  furtu  pari  of 


tlie  prologue  and  epilogue  reapcctlTely, 
and  liiive  not  much  relm'iit-v  to  the 
actidri  of  tho  drama.  They  are  iiiiro- 
duced  into  the  Engliah  dnimsB  inore  aa 
part  of  the  machinery  or  »tory  of  tha 
piny  t]i*n  In  the  French  original.  Tha 
cud  of  tho  French  play  i*  quite  dif- 
ferent fnim  that  iifthe  Engllbti,  and  the 
apgiviiranee  of  the  Jen  in  the  latter  at 
tlie  end  of  (he  play  isconneuled  with  the 
alteration  of  Che  plot.  I  think  that  the 
idea,  of  thete  appearancei  waa  not 
takon  hy  the  defendant  from  the  French 
original,  hut  from  the  plaintitl'i  play. 
But  noiwiti  I  standing  thi:a  I  think  tha 
effect  of  Iheni  in  hd  very  aniati  nn  the 
total  reault  of  Chi'  phiy.  ami  they  form 
■nch  an  utterly  unimportant  part  of  the 
•eenie  represen Cation  *a  a  wliole,  that 
the  defentlanl's  dmniHeanntil  he  aaid  to 
Ite  taken  in  any  material  or  sulixlaniial 
part  from  the  plnintiflV"  l^w  Rep. 
10  C.  P.  680-M2. 

>  ChNttertonp.Cave,  8App.  Cai.ira, 
4W.  8ee  alno  name  cnae  in  lower ceurti, 
2  C.  P.  D.  42,  Uw  Kep.  10  C.  V.  672. 
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dofendsut's  liability,  but  tltat  40«.  ia  to  be  paid,  even  if  there 
be  ixi  sictiml  ilamage."  ^ 

How  Far  Offender  IiiBble  under  Ameilcan  Statata  when  ooijr^i 
Part  Taken.  —  Tlie  Btntute  of  tho  United  States  prohibits  IIh^I 
unlicensed  [terfoniiance  of  '"^  any  di-amatic  eom[M*sitio».''  and 
fixes  a  mlnimuui  limit  to  Uie  assessment  of  damages.^  AboTQ, 
this  limit,  the  amount  ia  left  to  the  discretion  of  the  cour 
T!io  qnefttion  may  be  raised  whether  the  luinimum  of  daroi 
specificil  by  the  statute  is  not  in  the  nature  of  a  penahy  ;*  an^r 
if  so,  wbcUier  such  penalty  may  be  recovered  for  tlie  unlawfuJ 
performance  of  a  part  of  a  play.^  But  there  can  be  no  dot 
that  the  unlawful  |>erforniance  of  a  material  part  nf  a  dramatic 
composition  will  amount  to  pii-acy,  against  which  nn  injuuctic 
will  be  granted,  and  for  which  an  action  for  the  damages 
taincd  in:iy  be  tuaintaiiied.* 

Substantial  Identity  Test  of  Piracy.  — ■  It  18  nut  essential  tfml 
the  representation  complained  of  sitall  be  an  exact  copy  of  the 
whole  or   i>art  of  a  protected  play.      Substantial  identity 
cuough  to  constitute  piracy.' 


'  4  BinR.  N.  r.  19.  TliU  npinSou 
was  oJIeil  witti  approvnl  Lv  I^nl  O'Ha- 
fcan  in  (.'liMttorton  v.  Cavc,  8  Ajip 
Cu.  4W.  But  in  llie  same  c-a»e  I^xird 
Ratlieriey  seemi  lo  have  Uiouffltt  llist 
•ome  claniRm  miui  be  ■hown  in  order 
to  ■ubj«L'l  The  dtrfi^niUnt  lo  the  penal- 
tiDB.  He  tatil :  "  The  miniroum  of 
<lam«ifc«,  to  be  Hwunl<.-il  witen  Uie  fai;t 
of  d»niage  unci  iho  rigUK  let  daniKgcs 
hiire  been  once  etiablulted,  wna  no 
doubt  fixed  hecante  of  Ihe  lUBIcult;  of 
proving  with  deflniicneu  whm  amount 
of  actunl  (lAiiia^  had  be«>n  Buatuined, 
by  iHTliajift  a  auikIc'  p4>rf(irniance  at  a 
proviiicuil  theutiv  of  a  work  helitnginR 
to  a  ptalntiff,  wliilst  nt  the  Mine  lime 
fail  work  mi){ht  be  Eeriously  depre- 
ciated if  he  Hid  not  (•HtabliKh  Id*  rtghl 
as  afpiinat  nit  Ihuae  wliu  ii)fnii|n>d 
upon  it."  Ibid.  4V2.  See  unto,  p.  476, 
auie  2. 

«  V.  S.  Hev.  8t.  t.  4960. 

■  In  considerinif  the  statute  of  18^, 
Mr.  Judiicc  Druiiimond  uid:  "That 
law  piTMcrIhe*  a  particular  penaltr  for 
the  uoautlKirized    perfornuiDW'    of  a 


play  :  to  the  first  instance,  not  iM 
than  910'),  and  for  every  •uW^aaOl 
perforninnce,  $60 ;  teaviog  a  carkli 
diM<:n<-tion  with  the  coun  apoo  Itlt 
subject,  'at  to  The  court  haviaf  ccf 
ntxanc-e  thereof  shall  appt.>arlu  Itejtot' 
In  other  wonU,  it  does  not  BivHuHlf 
follow  that  in  all  i-awr*  iW  pncJw 
penalty  flzed  lu  the  vliilalinii  oTt^ 
law  shall  Imi  given,  but  the  cnurt  ti  to 
exerciae  a  certain  diacrelion  in  reliUu^ 
to  the  matter. ■*  UonclcauU  i>.  W«t, 
T  Am.  Law  Heft.  x.  a.  540. 

*  See  /MMii,  p.  639. 

'  This  (|ue«l)on  in  die  a*e  of  ot^' 
ri>;lit  ia  txinaidervi)  uuir,  p.  488. 

«  Daly  V.  Palmer.  Q  Blalchf.  »i 
Shook  p.  Kanliin.  6  Bias.  477. 

'  Br.  Keaile  r.  Conijue*t,  II  f  B. 
«.  s.  479;  Chatterloo  t:  Cmn,  U» 
Rep.  10  C.  P.  672,  lai  ap  li  C  P  D  tt 
2d  ap.  S  App.  Caa.  4S3;  B(>w>  <- 
Kairiie,  7  Ch.  D-  HOI.  Am.  Ital;  *- 
Palmer,  0  DUuchf.  i66.  SviciAnl) 
f.  Wood.  1  Bias.  34  ;  Marilnetll  r-Ma- 
guire,  1  Deadx.  216. 
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The  decision  in  Daly  v.  Palmer  affoMs  an  inatnictire  illu»- 
tratioii  of  what  has  k>een  held  to  he  a  Biibstantlal  ideiititf 
sufficient  to  constitute  piracy  in  the  caRc  of  a  dramatic  ropre- 
aentatioit.  Tlio  matter  alleged  to  have  been  pirated  was  the 
"railroad  scene "  iii  Bnlj'fl  play  Under  tlie  OaHlight.  In  tliis 
scone  is  represented  a  Kurraco  railroad  and  a  signal-station 
ahe<l,  in  which  a  woman,  at  her  own  request,  is  locked  hy  the 
signal  mon,  who  then  disappears.  Next  are  seen  two  men, 
one  of  whura  binds  the  other  with  a  rope,  fastens  lum  to  the 
railroad  track,  and  leaves  him  to  be  killed  by  nn  e?c|iected 
ti*8tin.  Fi-om  a  window  in  the  shed  the  woman  sees  what  is 
done,heari4  the  noise  of  the  approaching  train,  breaks  open  the 
door  wifh  an  axe.  and  hecB  the  intended  victim  an  instant 
before  the  train  rushes  by. 

This  scene  was  reproduced,  hnt  with  noticeable  variations, 
in  Boucicault's  drama  After  Dark.  One  of  the  characters, 
from  a  wine  vault  whci'c  he  had  been  thrown,  sees,  through  a 
door  into  an  adjoining  vault,  two  persons  pass  through  a  hole 
in  the  Willi  the  body  of  a  man  wlm  had  been  made  uncon- 
scious by  drugs.  Willi  an  iron  bur,  he  enlarges  an  orifice  in 
the  wall  of  the  vault  which  opens  on  an  underground  railway, 
and  sees  lying  insensible  on  the  track  tlie  person  whose  body 
had  just  been  put  there  by  the  two  men  in  the  adjoining  vault. 
Hearing  the  noise  of  a  coming  locomotive,  he  quickly  makes 
his  way  through  the  opening  in  tljo  wall  and  moves  the  body 
from  the  track  jusl  in  time  to  prevent  it  from  being  run  over 
by  the  passing  train. 

In  Under  the  Gaslight  this  incident  oceupies  the  third  scene 
of  the  fourth  act,  and,  during  its  progress,  there  is  considerable 
conversation  between  the  scvcj-al  characters  on  the  stage.  In 
After  Dark,  it  is  represented  in  three  scenes  of  the  third  act, 
chiefly  by  acLlun,  but  partly  by  uionolognc  spoken  by  one  of 
the  characters  after  be  has  seen  the  body  en  the  truck.  In 
laying  down  the  law  applicable  to  these  facts,  Mr.  Justice 
Blatchford  said:  — 

"The  series  of  everits  so  repreHpnlo<l,  and  cnmmnnicaled  by 
movement  and  gcstuie  alone  to  the  intelligence  of  the  spec- 
tator, according  to  the  directions  contained  in  parentheses,  in 
tlie  two  plays  in  question  here,  embraces  the  confmoment  of 
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A.  in  a  receptacle  from  which  there  neems  to  be  no  fe&fiitile 
means  of  egresti ;  a  railruad  track,  with  the  IhmIj  of  B.  placed 
across  it  in  such  manner  as  to  involve  the  apparently  certain 
destruction  of  his  life  by  a  passing  train  ;  the  appearance  of 

A.  at  an  opening  in  the  receptacle,  from  which  A.  can  see  the 
body  of  B. ;  audible  indications  that  the  train  is  approaching; 
successful  efforts  by  A.,  from  within  the  receptacle,  by  meani 
of  an  implement  found  witliin  it,  to  obtain  csrrc«8  from  it  upon 
tlie  tnick  ;  and  the  moving  of  the  body  of  B.,  by  A.,  from  th« 
im|)ending  danger:,  a  moment  before  the  train  ruahes  by.  In 
both  of  the  playtt,  the  idea  ia  conveyed  tliat  B.  is  placed  intcQ> 
tionally  on  the  track,  with  the  purpose  of  liuving  him  kittwl. 
Such  idea  is,  in  the  plaintiff's  play,  conveyed  by  the  joint 
medium  of  language  uttered,  and  of  movements  whicli  are  the 
result  of  prescribed  directions,  while,  in  l^ncicanlt's  play,  it  is 
conveyed  solely  by  language  uttered.  The  action,  the  uarra- 
tive,  the  dramatic  effect  and  impression,  and  the  series  of 
events  in  the  two  scones,  are  identical.  Both  are  dramulio 
compositions,  designed  or  suited  for  public  representation.  It 
ifi  true  that,  in  one,  A.  is  a  woman,  and,  in  the  other,  A.  is  i 
man;  that  in  one,  A. is  conflned  in  a  surface  railroad-siatiao 
shed,  and,  in  the  other,  A.  is  confiued  in  a  cellar  abutting  on 
the  track  ;  that,  in  one,  A.  uses  an  axe,  and,  in  the  other,  i. 
uses  an  iron  bar  ;  that,  in  one,  A.  breaks  down  a  door,  aud,  lo 
tlie  other,  A.  eiiiarges  a  circular  hole;  that,  in  one.  B.  isroa- 
scious,  and  ia  fastened  to  the  rails  by  a  rope^  and,  in  Uie  otheTi 

B.  is  insensible,  and  is  not  fastened ;  and  that,  in  one,  thers  ii 
a  good  deal  of  dialogue  during  the  scene,  and.  in  the  other, 
only  a  soliloquy  by  A.,  and  no  dialogue.  But  the  two  »oen» 
are  identical  in  substance,  as  written  dramatic  com|to«itioBi. 
in  the  particulars  in  which  the  plaintiff  alleges  that  what  lie 
liai4  invented,  and  set  in  order,  in  tlie  scene,  has  been  appro- 
priated by  Boucicault.  .  .  . 

"  All  that  is  substantial  and  material  in  the  plaintiff's  railroad 
scene  has  been  used  by  Boucicault,  in  the  same  order  sad 
sequence  of  events,  and  in  a  manner  to  convey  the  same  sen** 
tious  and  impressions  to  those  who  sec  it  represented,  as  in  tk 
plaintiff's  piny.  Boucicault  has,  indeed,  adapted  the  plaintilTs 
aeries  of  events  to  the  story  of  his  play,  and,  in  doing  autbv. 
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evinced  skill  and  art;  but  the  flame  use  \k  made,  in  both  plays, 
of  the  same  aeries  of  events^  to  excite,  by  representation,  tlie 
same  emotions,  in  the  same  sequence.  Tbere  is  no  new  use, 
in  the  aeime  uf  the  law,  in  Buucicaiilt'H  play,  uf  what  is  found 
iu  the  plaintiflfs  railroad  scene.  The  railroad  scene  in  Bouci- 
canlL's  play  contains  every  thing  which  makes  tlie  railroad 
scene  in  the  plaintiffs  play  attractive  as  a  representation  on 
tlie  stage.  As,  in  the  case  of  the  musical  composition,  the  air 
is  the  invention  of  the  autlior,  and  a  piracy  is  committed  if  tliat 
in  which  the  whole  meritorious  part  of  the  invention  consist*  is 
incor[iorated  in  another  work,  without  any  material  alteration 
in  sequence  of  Irnrs;  so,  in  the  case  of  the  dramatic  composi- 
tion, designed  or  suited  for  representation,  the  series  of  events 
directed  in  writing  by  the  author,  in  any  particular  scene,  is 
bis  invention,  and  a  piracy  is  committed  if  that  in  which  the 
whole  merit  of  the  scene  consists  is  incorporated  in  another 
work,  without  any  material  alteration  in  the  constituent  parts 
of  tlie  series  of  events,  or  in  the  sequence  of  Ihe  events  in  the 
series. 

"The  adaptation  ofsuch  scries ofevents  to  different  characters 
who  use  different  language  from  the  characters  and  language 
in  the  first  play  is  like  llie  adaptation  of  the  musical  air  to 
a  different  instrument,  or  the  addition  to  it  of  variations  or  of 
an  accompaniment.  The  original  subject  of  invention,  that 
which  rctpiired  genius  to  construct  it  and  set  it  in  order, 
remains  the  same  in  the  adaptation.  A  mere  mechanic  in 
dramatic  composition  can  make  such  adaptation,  and  it  is  a 
piracy,  if  the  appropriated  series  of  events,  when  represented 
on  the  stage,  although  performed  by  new  and  different  charac- 
ters, using  different  language,  is  recognized  by  the  speetator, 
tlirough  any  of  the  senses  to  which  the  representation  is 
addressed,  as  conveying  substantially  the  same  impressions  to, 
and  exciting  the  same  emotions  in,  the  mind,  iu  the  some 
sequence  or  order.  Tested  by  these  principles,  the  railroad 
scene  in  IJoucicauIt's  play  is,  undoiibte<ily,  when  acted,  per- 
formed, or  represented  on  a  stage  or  public  place,  an  invasion 
and  infringement  of  the  copyright  of  the  plaintiff  iu  the  railroad 
scene  in  his  play."  ^ 

'  6  BUtcM.  266-2T0. 
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Dramatlntloni.  —  As  each  of  two  or  raoro  independent  dn- 
matizatioiis  of  a  common  original  is  entitled  to  protection,  one 
is  not  a  piracy  uf  another,  niileas  there  has  been  unlawrul 
copying.' 

IntentloD  wnd  Ignoranoe.  —  It  is  no  defence  to  an  action 
the  viulation  uf  playriglit  that  the  defendant  lias  not 
ingly  or  intentionally  committed  piracy.* 

Rflgistratton.  —  In  England,  it  ban  been  held  that  nn  action 
the  ftenaltie!}  or  a  8uit  for  au  injunction  may  l)c  maintain 
althongh  the  dramatic  piece  alleged  to  hare  been  infringed  has 
not  been  regiatci-cd." 

Cooaeut  in  Writing.  —  The  English  statute  imposes  pcoaiti 
on  any  persoTi  who  shall  represent  a  dramatic  piece  "  with 
the  consent;  in  writing  of  the  anlhor  or  other  pruprictor  first 
had  and  obtained."*  .Sncli  consent  need  not  be  in  the  hand* 
writing  of  the  unthor  or  proprietor.  It  maybe  given  by  an 
agcnt.'^  'llio  American  statute  does  not  require  the  couaent  t« 
be  in  writing.* 

Limitation    of    Aotloua.  —  The    3    &    4    Will.   IV.   c.    15,   rfr 

quirca  that  actions  and  suita  for  infringement  of  playright  hIii^ 
be  brought  within  twelve  months  after  the  cause  of  actico 
arose.' 

The  American  stat^ite  provides  that  "  no  action  sliall  L*ft 
maintained  in  case  of  forfeiture  or  penalty  under  the  copyri^jlit 
laws,  unless  the  same  is  commenced  within  two  years  after  ttie 
cause  of  action  has  arisen."^  This  limitation  seems  to  apjily 
only  to  proceedings  fur  forfeitures  and  pcnalliea,  and  not  (Q 
actions  for  damages  or  suit^  in  etjuity.^  Assuming  tliii)  teba 
the  sound  construction,  the  question  arises  whether  .^ectioa 
4i)6l>,  which  gives  an  action  for  damages  and  fixes  a  raiuiuiaro 
limit  to  the  assessment  of  the  damages,  is  remedial  or  penil- 
If  what  is  there  prescribed  is  a  penalty,  it  would  scom  tlut 
actions  brought  under  thai  section  must  be  Iwgun  witliia  tvo 
years.     But  if  a  mere  remedy  in  damages  is  prurided  by  Util 


has     J 
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1  8«c  anU.  pp.  '(.IS,  6D6. 

3  Rea<le  r.  Lncy,  I  .hihn».  &  H.  53-1: 
Bcailtf  9.  Conquest,  11  C.  11.  k.  «.  47^. 
S«e  diis  jubjea  coDsidered  anfc,  pp. 
401-404. 

>  S«e  aittt,  p.  60S. 
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aectiofit  the  statutory  limitation^  according  to  tlie  view  above 
taken,  dues  not  apply  to  aetioiiH  fur  the  recovery  of  .such  dam- 
ages. The  sound  view  would  seem  to  be  tlmt  the  provision 
under  consideration  is  at  once  remedial  and  penal.  It  is  reme- 
dial inasmuch  as  it  givcH  an  action  for  damages.  ]t  is  penal 
with  iX'K(>cct  t<}  the  minimum  of  damages  prescriljed.  If  this  is 
true,  the  amount  of  dainogcs  named  is  in  the  nature  of  a 
jwnalfy,  and  actions  for  the  recovery  of  that  amount,  without 
regard  tu  the  damages  actually  sustained,  arc  governed  by  the 
statutory  Umitatian  of  time.  IJut  such  limitation  would  not 
apply  to  actions  for  purely  remedial  damages  to  be  assessed 
irreHp(!ctive  of  the  minimum  anuMint  fixed  by  the  statute.  But 
if  it  sliall  1)0  held  tlmt  section  4^00  is  wholly  penal,  and  that 
the  statutory  limitation  of  time  applies  equally  to  all  actions  for 
daumgeH  brought  under  it,  then  an  action  for  damages  or  a 
suit  in  equity  will  lie  iudeiMJudently  of  that  section.  For  the 
principle  is  settled  that  where  a  right  is  secured  by  a  statute, 
and  [wnahies,  but  not  the  remedial  action  for  damages,  are 
prescribed,  the  common-law  remedies  both  in  law  and  in 
equity  are  available.^  And  such  remedies  are  not  lost  by  not 
being  sought  n^ithin  the  time  prescribed  by  the  statute  for  the 
recovery  of  penalties.  Tbe  profier  constrnctinii  of  the  statute, 
then,  would  seciu  to  be  thai  when  playrlglit  is  invaded,  an  ac- 
tion for  the  damages  actually  sustained,  or  a  suit  in  equity^  is 
not  barred  by  the  fact  tlmt  the  relief  la  not  sought  within  two 
years  aflcr  tlie  wrong  has  been  dune. 

Jurisdictioi].  —  In  tho  United  States,  actions  and  suits  for 
the  piracy  of  statutory  playright  must  bo  brought  in  a  federal 
court.^ 


The  view  has  been  taken  in  this  work  that  the  English 
statute  secures  to  the  compo&cr  the  exclusive  right  of  perform- 
ing every  kind  of  music,  whether  it  is  or  is  not  a  dramatic 
composition,  ami  whether  it  ia  vocal  or  instrumental.'  Assum- 
ing this  to  be  the  true  object  of  the  statute,  the  owner  of  any 
musical  composition  has  u  right  of  action  against  any  person 


I  See  ante,  p.  ITS. 


^  See  Cbtp.  XI. 


<  ScQ  ante,  p.  &00. 
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who  canses  it  to  be  played  in  public  without  due  authority. 
Piracy  iH  governed  by  the  same  principles ;  and  the  remedica 
arc  the   same   in   thia   caae   m   iu  that  of  draumtic  conii 
ntions.^ 

Ill  the  United  States,  the  statute  does  not  give  to  tlie 
|)oacr  tlic  cxclitmvc  riglit  of  playing  a  piece  of  music,  tiiileu 
it  be  a  dramatic  compositiou.  A  work  composed  for  iufttm- 
incuta  alone,  as  a  symphony,  concerto,  &c.,  cannot  be  considered 
as  a  dramatic  composition.  Henc6,  there  is  no  statutory  rem* 
edy  agaiuHt  any  person  who  caunea  a  work  of  this  kind  to  be 
played  in  pubhc  without  tlio  consent  of  the  owner. 

The  question  may  arise,  whether  tlie  statute  protects 
musiCf  as  welt  as  the  woi'dSf  nf  a  musical  dramatic  compOHttioD. 
An  opera,  and  eometimcs  a  single  song,  is  such  a  compoeition, 
consisting,  as  has  t>een  sbowu,  of  words  and  music  allied.    The 
Ttnauthorized  representation  of  the  whole  is  a  clear  case  of 
piracy.     So,  alao,  would  be  the  performance  of  the  libretto, 
or  the  recitation  of  the  words,  either  alone,  without  music,  or 
when  set  to  music  other  than  the  original.^    But  has  the  owner^i 
of  an  o{)era  any  remedy  against  one  who  gives  an  operati(^| 
performance  in  which  is  used  the  music,  but  not  the  libretto, 
of  the  protected  composition?     Has  the  author  of  a  dramatic 
song  any  lawful  means  of  preventing  another  from  singing  tu 
public  the  melody  with  other  words  "i     The  true  doctrine  mii.v 
be  reached  by  applying  two   established   principles:   1.  The 
statute  ])r(>tecla  the  whole  and  every  subHtantial  jrtirt  of  a  dra- 
matic composition.      2.  The  Dnliccnsed   performance  of  tJic 
whole  or  of  a  material  part  is  piracy.     The  music  foruu  do 
important  and  eHseniial  part  of  every  musical  dramatic  o.'Id- 
positlon.     Hence,  playing  in  public  the  music,  though  otlicr 
words  than  the  original  be  used,  is  the  public  perrnrmance  nf 
a  material  [>arl  of  a  draumtic  composition,  and  must  tberefoit) 
fall  within  the  statutory  prohibition,  and  be  piratical. 


I  InBoosej^  v.  Furlio.  7  Ch.  1).  aOI, 
it  sppenre^l  tlmt  tiio  iliTfnilant  lin*! 
Uken  for  public  perf^rrDHiice  with  hU 
own  libretto  tk.  mBterial  part  of  tli« 
mtisic  but  not  the  words  of  Uie  plala- 
tiff's  op«rn.    This  wm  h«ld  to  be  a 


vialation  of  the  plnyright  is  tbr  q*n 
Bfcurfil  to  tli«  plaintifr  \iy  the  ^ 
lematiunaJ  Cop/righl  Act.  S«  «■*• 
p.  W«. 

t  FluKh^  V.  Brahtun.  8  Cir.  «  ^^ 
66,  on  ap.  4  Biof.  N.  a  IT. 
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STATUTES. 


8  Geo.  II.  c.  IS, 

An  Act  for  the  Encouragemejit  of  the  Aria  of  detignxng^  en- 
ffravinff,  and  etching  historical  and  other  Prints,  by  vesting 
the  Properties  thereof  in  the  Inventors  and  Engravers  during 
the  Time  therein  mentioned^ 

[2  Rev.  Stat.  399.]  [1735.] 

Whereas  divers  persons  have  h^  their  own  genius,  industry,  PiMmtu. 
pains,  Hod  expence,  invented  and  engraved,  or  worked  in 
mezzotiuto  or  chiaro  oscuro,  sets  of  historical  and  other  prints, 
in  hopes  to  have  reaped  the  sole  benefit  of  their  labours :  And 
whereas  print-sellers  and  other  persons  have  of  late^  without 
the  consent  of  the  inventors,  designers,  and  proprietors  of 
BQch  prints,  frequently  taken  the  liberty  of  copying,  engrav- 
ing, and  publishing,  or  causing  to  be  copied,  engraved,  and 
published,  base  copies  of  such  works,  designs,  and  prints,  to 
the  very  great  prejudice  and  detriment  of  the  inventors,  de- 
ugners,  and  proprietors  thereof :  For  remedy  thereof,  and  for 
preventing  such  practices  for  the  future,  may  it  please  your 
Majesty  ihat  it  may  be  enacted,  and  be  it  enacted  by  the 
King's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  that  from  and  after  the  twenty  fourth  day  of  June,   Aft«-24JaiM, 
which  shall  be  in  the  year  of  our  Lord  one  thousand  seven   •«?  or  hut«*«d 
hundred  and  thirty  five,  every  person  who  shall  invent  and  TMr«d  in  ^in- 
design,  engrave,  etch,  or  work  in  mezzotinto  or  chiaro  oscuro,   tMn;Mn. 
or  from  his  own  works  and  invention  shall  cause  to  be  de- 
signed and  engraved,  etched,  or  worked  in  mezzotinto  or  chiaro 
oscuro,  any  historical  or  other  print  or  prints,  shall  have  the 
sole  right  and  liberty  of  printing  and  reprinting  the  pame  for 
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the  term  of  fourteen  years,  to  commeitM  from  tlte  day  of  tha 
firgt  publishing  tliereof,  which  shall  tie  truly  engrart-d  will) 
the  name  of  tlie  proprietor  on  each  plate,  aiKl  printetl  an  ettrj 
such  prim  or  pritiia ;  aiid  tluit  if  any  print-Aeller  or  otlier  perMa 
whatsoever. from  and  after  the  said  Itventy  fourth  day  of  Jum 
one  thottsurid  seven  hundred  and  thirty  five,  triibin  llie  tine 
limited  by  Ihia  Act,  sliall  engravu,  etch,  or  work  aa  afonrtaid, 
or  in  any  other  miinner  copy  and  sell,  or  cAU^e   to  bo  »■ 
graved,  etched,  or  copied  and  sold,  in  the  whole  or  in  |ttrt. 
by  varying,  adding  to,  or  diminishing  from  the  main  design. 
or  shall   print,  reprtut,  or  import  for  sale,  or  catise  to  b« 
printed,  reprinted,  or  Imported  for  sale,  any  sach  print  or 
prhits,  or  any  parts  Uiereuf,  without  the  consent  of  the  pro- 
prietor or  proprietors  thereof  first  liad  and  obtaiaed  m  wri(< 
ing,  signed  by  him  or  them  respectively  in   the  presence  of 
two  or  more  credible  witnessed,  or.  knowing  theauactaba 
»o  printed  or  reprinted  without  the  consent  of  the  prgprietv 
or  proprietors,  shall  publish,  sell,  or  expose  to  aale  or  otbtf- 
wlse.  or  in  any  other  manaer  dispose  oCt  or  catiM  to  he  HJIH 
lished,  fia\t\,  or  exposed  to  sale  or  otherwise,  or  in  any  ofl^H 
manner  dispose<l  of,  any  such  print  or  prints  witlumt  lock 
consent  first  liad  and  ubtaine<l  as  aforesaid,  then  mch  ofiflidv 
or  ofTeiKlers  shall  forfeit  tlie  plate  or  plates  on  which  ladi  priat 
or  prints  are  or  sliall  be  copied,  and  all  and  every  aheel  orskeeti 
(being  p.irt  of  or  whereon  such  print  or  prints  are  or  shall  bt 
so  copied  or  prinled)  to  the  proprietor  or  proprietors  of  UK& 
original  print  or  prints,  who  aIiaII  foriliwith  destroy  aodilsft- 
ask    iho    some ;     and    further,    tliat    every   such   offender  tf 
o(fender<i  hball  forfeit  five  shillings  for  every  print  wbic^  sluJl 
be  found  in  his,  her,  or  their  custody,  either  prinu-d  or  |«b- 
lished  and  exposed  to  Mile,  or  otherwise  dispo.-icd  of  oootnrf 
to  the  true  iuteut  and  meauiug  of  this  Act«  the  one  oioMif 
thereof  to  the  King's  mobi  excellent  Mjijesty,  his  beiri  *oi 
Bucceiisors,  and  the  other  moiety   thereof  to  aoy  penoo  •^ 
pemons  that  shall  sue  for  the  same,  to  be  recovered  tn  atif  «( 
his  Majesty's  courts  of  reconl  at  Westminster,  by  ariian  i»f 
debt,  bill,  ]daint,  or  inform ntion,  in  which  no  wager  of  U*> 
essoign,  privilege,  or  prolocUon,  or  moru  tboa  one  imparltuee 
shall  be  allowed. 

II.  Proviiled  nevertheless,  that  it  shall  and  may  he  Isvlul 
for  any  person  or  persoiiB  who  shall  hereafter  purrJuM  nj 
plate  or  plates  for  printing  from   tha   original  propriclon 


7  GEO.  in.  C.  88.  646 

thereof,  to  print  and  reprint  from  the  said  plates  withoat 
incurring  anj  of  the  penalties  in  this  Act  mentioned. 

III.  And  be  it  further  enacted  hj  the  authority  aforesaid,  Lhnitatkmof 
that  if  any  action  or  suit  shall  be  commenced  or  brought 

against  any  person  or  persons  whatsoever,  for  doing  or  caus- 
ing to  be  done  anything  in  pursuance  of  this  Act,  the  same 
shall  be  brought  within  the  space  of  three  months  after  so 
doing ;  and  the  defendant  and  defendants  in  such  action  or  ontmi  imm. 
suit  shall  or  may  plead  the  general  issue,  and  give  the  special 
matter  in  evidence ;  and  if  upon  such  action  or  suit  a  verdict 
shall  be  given  for  the  defendant  or  defendants,  or  if  the  plain- 
tiff or  plaintiffs  become  nonsuited  or  discontinue  his,  her,  or 
their  action  or  actions,  theu  the  defendant  or  defendants  shall 
have  and  recover  full  costs,  for  the  recovery  whereof  he  shall 
have  the  same  remedy  as  any  other  defendant  or  defendants 
in  any  other  case  hath  or  have  by  law. 

IV.  Provided  always,  and  be  it  further  enacted  by  the 
authority  aforesaid,  that  if  any  action  or  suit  shall  be  com- 
mniced  or  brought  against  any  person  or  persons  for  any 
offence  committed  against  this  Act,  the  same  shall  be  brought 
within  the  space  of  three  months  after  the  discovery  of  every 
such  offence,  and  not  afterwards,  anything  in  this  Act  con- 
tained to  the  contrary  notwithstanding. 

VI.  And  be  it  further  enacted  by  the  authority  aforesfud,  PnbUck  let 
that  this  Act  shall  be  deemed,  adjudged,  and  taken  to  be  a 
publick  Act,  and  be  judicially  taken  notice  of  as  such  by  all 
jndgcs,  justices,  and  other  persons  whatsoever  without  spe- 
cially pleading  the  same. 


7  Geo.  III.  c.  38. 

An  Act  to  amend  and  render  more  effectual  an  Act  made  in 
the  Eighth  Tear  of  the  Reign  of  King  George  the  Second, 
for  Encouragement  of  the  Arts  of  designing,  engraving,  and 
etching  Historical  and  other  Prijits  ;  and  for  vesting  in  and 
securing  to  Jane  Hogarth,  Widow,  the  Property  in  certain 
Prints. 

[2  Rev.  Stat.  707.]  [1766.] 

Whereas  an  Act  of  Parliament  passed  in  the  eighth  year  of  Pnunbi*,  ndt- 

the  reign  of  his  late  Majesty  King  George  the  Second,  intit-  [ofiAj*^"*"** 
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uled  **  An  Act  for  the  encoarajemeiit  of  the  art»  of  de<is:ii)i)( 
en^TATing,  ami  etching  historicnl  and  other  priuts.  It/  Teflttt| 
the  propertiea  thereof  in  the  inventors  and  en<;nvere  duriag 
the  time  therein  montionedt"  hu  been  found  ineffeciual  tor  iIk 
purposes  thert^hj  intenduil :  Be  it  enActed  I>t  the  Kin^'fi  out 
excuUcnc  AlaJi'Aiy,  hy  and  with  the  advioe  and  consent  vT  tbe 
lords  spiritual  an<l  lemporal,  and  comnions,  in  llii&  preml 
Parliament  assetnltlul,  and  hj  the  authonl}'  of  the  saina,  tbt 
from  ami  after  the  first  day  of  January  one  thouaatxl  mtcb 
hundriHl  and  eixtj  wven.  all  and  every  person  and  petWM 
who  shall  invent  or  design,  engRive,  etch,  or  nrork  in  mrtn- 
tinto  or  diinro  oscuro,  or  from  his  own  work,  design,  or  iuvea- 
tion  shjill  cause  or  procure  to  be  designed.  en;:rnve«J.  ciHitd, 
or  worked  in  mezzolinto  or  chiaro  oscuro,  any  historical  prioi 
or  priutA,  or  any  print  or  prints  of  Kny  portrait,  convurHdioa. 
land»c;i]te.  or  arcliilectnrc.  mtip.  i-hiirt.  ur  pbin,  or  any  otktf 
print  or  prints  wbalsoever,  »hHU  have  and  arc  hereby  decltnd 
to  have  tho  ben«fil  and  protection  of  (he  said  Act  and  tbii 
Act  under  the  restrictions  and  iiiuitations  hencin  afUtr*aKD> 
tioned. 

II.  And  be  it  further  enacted  by  the  authority  aJbraml 
that  from  and  nfier  the  said  5rst  day  of  January  on«  ibouiaiHi 
seven  hniidrcd  and  sixty  seven,  all  and  evt-ry  perooa  ami  pr^ 
sous  who  slt;.U  engrave,  etch,  or  work  in  mezzuUnto  or  diiajn 
oscuro,  or  cause  to  be  eogravetl,  etched,  or  worked,  «ar  prici 
tnken  from  any  pidiit'c,  drawing,  rnudcl.  or  sculpture,  viiher 
ancient  or  mudcru,  shall  have  and  are  hereby  declared  to  lure 
the  heaelit  and  protection  of  the  said  Act  and  thi^  Act  fgr  tk 
term  herein  aflcr-men tioned,  in  like  m.inner  as  if  sucli  pnot 
hod  been  graved  or  drawn  from  the  original  design  oi  lud 
graver,  etcher,  or  drnughuman  ;  and  if  any  person  shnll  co- 
grave,  print,  and  publish,  or  import  (or  sole  any  copy  of  xoj 
such  print  contrary  to  the  true  intent  and  meaning  of  tbij  sU 
the  6m\  former  Act,  every  smdi  jierson  shall  be  lioliK-  to  iix 
penalties  contained  in  the  said  Act,  to  be  recovered  as  iliirnrui 
and  herein  after  ia  mentioue«l. 


pMwitiMimjrW        V.  And  be  it  ruriher  enacted  by  the  authority  tiinml 

noiMAeii*        that  all  and  ever>- the  peiiiihies  and  penaltv  inflictal  l>y  tt*e 

'  said  Act,  and  extended  and  meant  to  be  extended  to  ibeW- 

cral  oSMS  oom[iri»ed  in  this  .\ct.  ^hall  and  may  be  sued  (or  u^ 

recovered  iu  tike  matiner  and  under  the  like  restnctioM  tui 
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limitations  as  in  and  bj  the  said  Act  is  declared  and  appointed ; 

and  the  plaintiff  or  common  informer  in  every  such  action  (in   »<■  *>*  neorwvd 

case  such  plamtiti  or  common  mformer  shall  recover  any  of 

the  penalties  incurred  by  this  or  the  said  former  Act)  shall 

recover  the  same,  together  with  his  full  costs  of  suit. 

VI.  Provided  also,  that  the  party  prosecuting  shall  com'  prowentka  to  b« 
mence  his  prosecution  within  the  space  of  six  calender  montlis  ^^smonttu. 
after  the  offence  committed. 

VII.  And  be  it  further  enacted  by  the  authority  aforesaid.  Th«richtia- 

tended  to  Im  m* 

that  the  sole  riffht  and  liberty  of  priutius  and  reprintine  in-  cumibjttaia 
tended  to  be  secured  and  protected  by  the  said  former  Act  and  Act,  tnt*)  in 
this  Act,  shall  be  extended,  continued,  and  be  vested  in  the  f»r  ttw  tmn  of 
respective  proprietors  for  the  space  of  twenty  eight  years  to  tha  snt  pubikm- 
commence  from  the  day  of  the  first  publishing  of  any  of  the 
works  respectively  hereinbefore  and  in  the  said  former  Act 
mentioned, 

VIII.  And  be  it  fiirther  enacted  by  the  authority  aforesaid,  umitatsmof 
that  if  any  action  or  suit  shall  be  commenced  or  brought 

against  any  person  or  persons  whatsoever,  for  doing  or  caua- 

ingto  be  done  anything  in  pursuance  of  this  Act,  the  same  shall 

be  brought  within  the  space  of  six  calendar  months  after  the 

fiict  committed;  and  the  defendant  or  defendants  in  any  such   o«Mni 

action  or  suit  shall  or  may  plead  the  general  issue  and  give  the 

■petual  matter  in  evidence ;  and  if  upon  such  aciion  or  suit  a 

verdict  shall  be  given  fur  the  defendant  or  defendants,  or  if 

tho  plaintiff  or  plaintiffs  become  nonsuited,  or  discontinue  his, 

her,  or  their  action  or  actions,  then  the  defendant  or  defend-   rniieoati. 

ants  shall  have  and  recover  full  costs,  for  the  recovery  whereof 

he  shall  have  the  same  remedy  as  any  other  defendant  or  de- 

feudaals  in  any  other  case  hath  or  have  by  law. 


15  Geo.  III.  c.  53. 

An  Act  for  enabling  the  Two  Universities  in  England^  the 
Four  Universities  in  Scotland  and  the  several  Colleges  of 
£ton,  WcMtminster  and  Winchester,  to  hold  in  perpetuity  their 
copy  right  in  Books,  given  or  bequeathed  to  the  said  Univer- 
sities and  CoUeges/br  t/te  Advancement  of  tuefiU  Learning 
and  other  purposes  of  JUdtication  ;  and  for  amending  so 
much  of  an  Act  of  the  eighth  gear  of  the  reign  of  Queen 
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Pnambl*. 


t)DlwiaHl>«,  fcc. 
Id  ICnglawil  »nJ 
Seotland  to  b«ta 

ligbl  of  print) Dg, 
A«.  aofitt  bo»lu 
H  bxn  been  or 

■halllMlM- 


mlfMtfeaMBM 

fbradauted 


Anne  cm  relate*  to  the  Delirtty  of  Book*  to  the  WarthMm 
keeper  of  (he  Stationer*  CuinpaHjf,  for  the  u»e  of  the  leverd 
Ziibrarie$  therein  tnentionetL 


[3  Rbv.  Stat.  81.] 


[1775.] 


Whereas  authors  have  heretofore  beqaeathed  or  giTeo,  tad 
may  hereaher  t>oquca(h  or  give,  the  copies  of  booka  oomptmi 
by  ihem,  to  or  iu  trust  for  one  of  the  two  nnivenitJe*  u  thatt 
part  of  Great  Britain  called  Euglund,  or  to  or  in  trust  for  won 
of  the  colleges  or  houses  of  learning  within  the  same,  or  to  or 
in  trust  for  the  four  universitiea  in  Scoiliuid,  or  to  or  in  tnat 
for  the  Beveral  colleges  of  E.atoD,  We«tminater  and  Winches- 
ter, ami  iti  Aiid  hy  their  several  wills  or  other  instrumenarf 
donation  have  directed  or  may  direct  tlmt  the  profits  ominj 
from  the  printing  and  reprinting  such  books  shall  he  appM 
or  npproprJAted  as  a  fund  for  the  Adi-nncemeot  of  learuiug  nai 
other  lieneticial  purposes  of  education  xtidiiii  the  said  ualveN 
SDtios  aud  colleges  aforesaid :  And  whereas  such  useful  pu^ 
poses  will  fretpieiiily  bo  frcistraled  unless  the  sole  pntiiii^ 
and  reprinting  uf  such  books,  the  copies  of  which  havi*  beca 
or  shmll  be  so  bequeathed  or  given  as  aforesaid,  be  praeireil 
and  secnrod  to  the  said  uuiversities,  eolt^es  and  hoQUIflf 
learning  reapecijvelj  in  jierpetutty  :  May  it  therefore  plet* 
your  Majesty  that  it  may  be  onarted,  ami  be  it  enaclnl  hj  ibs 
King'$  most  excelleot  Majesty,  by  and  with  the  advice  wl 
Consent  of  the  lords  spiritual  and  temporal,  arid  ootnoiDBftiln 
this  prettent  ParHuineut  assembled,  and  by  tl>e  authuritjr  of 
the  sume.  that  the  said  universities  and  colleges  respec'itt)]' 
shall,  at  their  rcs|iective  presses,  have  for  ever  the  lole  lilwin 
of  printing  and  r^-printinj;  all  such  books  as  simll  st  anjiiflw 
heretofore  have  been  or  (having  not  been  heretofore  publislied 
or  aligned)  shall  at  any  time  hereafter  be  bequeatbcd  tf 
otherwise  given  by  the  author  or  authors  of  tiie  sante  tnpt^ 
tivety^  or  the  representatives  of  such  author  or  auilion,  to  or 
in  trust  for  the  eaid  uoiversltidST  or  to  or  in  imsi  for  tnr  nl- 
lege  or  house  of  learning  within  the  same,  or  to  or  iu  tnut  Ibr 
thu  said  four  universitit^i  in  Scotland,  or  to  or  in  trust  tbrtbt 
said  colleges  of  Eaton,  Westminster  and  Winchester,  or  HJ 
of  them,  fur  the  purposes  aforesaid,  unless  the  saoia  sbsU  Un 
been  liequeallieil  or  given  or  sliall  hereafter  be  beqttealbed  or 
given  for  .iny  term  of  years  or  other  limited  term,  any  li«  w 
usage  to  the  coutrary  hereof  in  any-wise  notwilbstiutdiag. 
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H.  And  it  18  hereby  Turtlier  enacted,  that  if  any  bookseller, 
priiiUff  or  other  pcreon  whalaoever,  fi-ora  and  after  the  twenty- 
fuurlli  diiy  of  Juue  one  tboussml  seven  hmiitred  and  aevenly- 
five,  sball  pHut,  reprint  or  import,  or  cause  to  be  priiileil,  re- 
printed or  iuiportcd^  utiy  such  book  or  Woks,  or,  knowing  the 
same  to  be  so  printtt)  or  rcpriuLvd,  xbuU  sell,  publlfib  or  ex^iose 
to  sale,  or  cause  to  be  sold,  publisbed  or  exposed  to  sale,  uny 
»i»cb  book  or  l»oott8,  then  such  offender  or  otTeiiderB  sliull  for- 
feit §uch  Iwok  or  books,  and  all  and  every  sbeet  or  Blitela 
being  jMirt  of  such  book  or  bookfs  to  the  univei«ity.  college  or 
boujH*  of  Iniruing  rc«peetively  to  whom  the  copy  vf  eiich  book 
or  books  (rlmll  have  becu  bctjueathed  or  given  as  aforesaid, 
wbu  I'lmll  ftrthwitb  darnitsk  and  miiko  wn&Le  |:iapt'r  of  lliem ; 
and  furlJier.  that  every  such  utTender  or  oireuders  i»hall  forfeit 
oae  penny  for  every  sheet  which  ^hall  be  fouud  in  his,  her  or 
thtar  custody  either  ]>nuted  or  priiiLiug,  publisbed  or  exposed 
to  uile,  contrary  to  the  true  intent  and  inesniug  of  Ibis  Act, 
the  one  moiety  thereof  to  the  King's  moat  excellent  Maje-)ty, 
bis  heirs  and  ancoeMors,  and  the  other  moiety  thereof  lo  aoy 
peraoD  or  persons  who  shall  nne  for  the  ^ame  ;  to  itt>  recovered 
in  ony  of  hid  Mnjesly's  courts  of  record  at  Wectminnier,  or  in 
the  Court  of  Sonion  in  Scotland,  by  action  of  debt,  biU,  plaint 
or  information,  in  which  no  wager  of  law,  eAK)iii,  privilege  or 
protection^  or  more  than  one  imparlance  shall  I>b  allowed. 

III.  Provitleil  iievertliele)«s,  that  nothing  in  lliis  Act  «i hall 
extend  lo  grant  any  exclnsJve  right  otherwise  than  so  long  as 
the  bouks  or  copies  belonging  to  the  8»id  nniversities  or  col- 
leges are  printed  only  at  their  owu  printing  prcjtses  within  the 
•vd  nniversities  or  colleges  respectively,  and  far  their  sole 
beneiil  and  advantage;  and  that  if  any  university  or  college 
shall  delegate,  grant,  lease  or  sell  their  cojiy  rights,  or  exclu- 
sive rigbtA  of  printing  the  books  hereby  graiit«4l,  or  any  part 
thereof,  or  shiill  allow,  permit  or  uuthori>>«  any  pennon  or  per- 
sona, or  botlies  corporate,  to  print  or  reprint  the  sanie,  thai 
theu  the  privileges  hereby  grunted  are  to  become  void  and  of 
effect,  in  the  name  mnnuer  as  if  this  Act  had  not  been 
;  but  tliesaid  univcri^itie)!  and  colleges  as  nforesflid  shall 
neveribeless  have  n  right  to  sell  Kuch  cofues  so  bef)iieathed  or 
given  as  ofore^aid,  in  like  manner  as  any  author  or  nuihors 
now  may  do  nmler  the  pronsions  of  the  alatule  of  liie  eighth 
jisrof  ber  Maje!«ty  Queen  Auue.* 

>  8  Afloa,  c.  19,  repealed  by  S  A  6  VlcL  c  46,  i.  1. 


AtUrJao*2i, 

177S,  fvnuiu 
prtniiait  oraall- 
\ng  lurti  bonka 
•ta*JI  rOrMt  tb* 

MIDI*.  IDlt  *Uo 

I'l.  for  «T*f7 

■hovt  i 


otM  Riobt;  to 
hh  MkJ'Mv  Mid 
th«  nilwr  ia  tb4 
proMCUUf, 


NoUihrf  In  thtl 
Art  to  Bitmil  to 
jcnnt  mmjr  ■!• 
(Iu4r«r^tlt 
kmcrrthM 
■ucb  bookf  an 
prin(«il  al  tha 
prvaM  t/r  tba 
uDltftsltiaK. 


r  luerei 
^^  sous. 
^H  theu 


UolttnttlM  tnaj* 
Mil  «ipjri|[)iu 
In  Ilk*  manntr 
ki  utj  aMihor. 
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Ttn  ptfwn  rab- 
>Mt  lo  (Mail  do* 
tor  Pftfltlug.  fc«. 
booift  alfMdr 

b«(|imtb^,  nn- 
low  thar  b«  so- 
und brten 
Jiun9H,1TT£. 


Alt  hooka  tiiM 
aw)  bm^nvr  tn 
b«j  uvatbed  must 
be  rrgfaioioJ 
ulihlii  two 
Sioittlx  nftvr 
■ui-h  IjcmiBnE 
•kbii  be  known. 


e^  to  be  |Mld  fhr 
•■eh  aaUT  In  tb» 
TvgblM- book, 
wtilcb  OMT  ba  la* 
•pMt«<l  oftliout 


Citrk  la  fir*  • 


If  «kfk  mAh>  or 
IMglMl  in  atmkm 
■ntrjr,  Ac, 


pfOftfWor  of 
MBfa  c0pr  riichi 

to  lian>  Lib*  bcn- 
illt  M  ir  *n<-b 
•Btrjr  ha4  IMW 


THE  LAW  OP  OOPyWOHT  AND  rLAYmoiTr. 

rv.  Ai)^  wLereaB  many  pentons  miiy  through  ignonuKe 
.  oBend  agaiimt  lliis  Act  unleM  some  provisiDD  be  mnde  wlwr*- 
bj  the  property  of  uvery  such  itook  aa  is  iiiteiifletl  by  Uiis  Art 
li>  bti  sevurul  to  the  »nid  universities  colleges  knd  hoMM  of 
learning  witliin  tJm  fame,  and  to  the  said  univenilies  in  ScA- 
land,  and  id  ihe  respective  colleges  of  M^ion,  We»tmia»lrf 
and  AVinchealer,  may  l>e  aBccrtnint^l  nnd  known  :  lie  it  then- 
fore  enncted  by  ihc  aullioriiy  aforesaid,  that  ootliini:  in  ihii 
Act  contained  shnll  be  construed  to  extend  to  snhJKt  tar 
bookseller,  printer  or  other  person  wbatitoever  to  th*  farfay 
ures  or  pcoiilties  herein  mentioned  ^ir  or  by  reauou  (tf  liit 
printing  or  reprinting,  importing  or  exposing  to  sale,  any  book 
or  txMtk''.  nil  leas  tha  title  Ui  the  ropy  of  such  book  or  boob 
wliich  has  or  have  Iteen  already  l>equeathed  or  given  to  saTef 
Uie  said  universiiies  or  collt-ges  aforesaid  b«  uutered  in  tbe 
register  book  of  tJie  Company  of  Statiouera  kept  fbr  thai  fmr> 
pose,  in  such  manner  as  hath  been  usual,  on  or  bcfin 
the  tnenty-fbnrth  day  of  Jane  one  thousand  seven  hundnd 
and  soventy-live,  and  of  all  and  every  such  book  or  boobu 
may  or  sball  hereafter  be  beijueathed  or  gireo  as  aforenid  he 
entered  in  sudi  register  within  tbe  s{ma;  of  two  moitthi  iftir 
any  euch  bequeHt  or  giA  shall  have  come  to  the  knowlettaMfa 
the  vice  chancellors  of  the  mid  universities,  or  heads  pffatV^^I 
and  colleges  of  learning,  or  of  the  principal  of  any  of  ttw  mi 
four  universiiies  retipectively ;  for  every  of  which  entries  w  lo 
be  made  a«  aforesaid  Uie  sum  of  aupence  shall  be  paid,  uiil  im 
more;  wbich  said  register  book  Khali  and  may,  nt  all  KaMi- 
able  and  convenient  time«i  be  referred  to  nnd  inspected  hj 
any  bookaeller,  printer  or  other  person,  without  any  fee  or 
reward  ;  and  tbu  clerk  of  the  t-md  Company  of  Stationers  iluIL 
n'ben  nnd  as  often  as  tbercunto  required,  giveacenificalrander 
his  hand  of  such  entry  or  entries,  and  for  every  sadi  cntifr^ 
rate  may  take  a  fee  not  exceerJitig  sixpence. 

V.  And  be  it  further  enacted,  that  if  the  clerk  of  the  ssid 
Company  of  Stationers  for  the  time  being  shall  refiiM  « 
neglect  to  register  or  aiukc  tucli  entry  or  entries  artopn 
such  certifiaite,  belog  lliereiinto  required  by  the  R^eot  tf 
either  of  the  said  universities  or  colleges  kforesaid.  Iinfallf 
authorised  for  that  purpose,  then  either  of  the  said  anirers* 
ties  or  coUcgt's  aforesaid,  bcins  tbe  proprietor  of  Aicb  u^J 
right  or  copy  rights  as  aforv»aid  (notice  being  first  givM  of 
sucb  refusal  by  uu  advertisement  in  the  Gaxette),  atnii  h»n 
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the  like  benefit  as  if  such  entry  or  entries,  certificate  or  cer-  m«d«,  and  tiw 

-»  1      •    •  11  1  1       ■  111!  clerk  alull  forfUt 

tincates  hnd  been  duly  made  and  given  ;  and  the  clerk  so  2w. 
refusing  shall  for  every  such  offence  forfeit  twenty  pounds  to 
the  proprietor  or  proprietors  of  every  such  copy  right,  to  be 
recovered  in  any  of  his  Majesty's  courts  of  record  at  West- 
minster, or  in  the  Court  of  Session  iti  Scotland,  by  action  of 
debt,  bill,  plaint  or  information,  in  which  no  wager  of  law, 
ewoin,  privilege,  protection,  or  more  than  one  imparlance 
■boll  be  allowed. 

VIT.  And  be  it  further  enacted  by  the  authority  aforesaid,  ETUneaiiid 
that  if  any  action  or  suit  shall  be  commenced  or  brought 
against  any  person  or  persons  whatsoever  for  doing  or  caus- 
ing to  be  done  anything  in  pursuance  of  this  Act,  the  defend- 
ants in  such  action  may  plead  the  general  issue  aud  give  the 
special  matter  in  e>idence[a] ;  and  if  u[>on  such  action  a  ver- 
dict or,  if  the  same  shall  be  brought  in  the  Court  of  Session 
in  Scotland,  a  judgment  be  given  for  the  defendant,  or  ihe 
plaintiff  become  nonsuited  and  discontinue  bis  action,  then  the 
defendant  shall  have  and  recover  his  full  costs,  for  which  he 
■ludl  Iiave  the  same  remedy  as  a  defendant  in  any  case  by 
law  hath. 

VIIL  And  be  it  further  enacted  by  the  authority  afore*  pabiuiei. 
laid,  that  this  Act  shall  be  adjudged,  deemed  and  taken  to  be 
a  Publick  Act,  and  shall  be  judicially  taken  notice  of  as  such 
by  all  jurlges,  justices  and  other  persons  whatsoever,  without 
specially  pleading  the  same. 


17  Geo.  III.  c.  57. 

An  Act /or  more  effectually  $ecuring  the  Property  of  Prints  to 
Inventors  and  JStigravers,  by  enabling  them  to  sue  for  and 
recover  Penalties  in  certain  Gases. 

[3  Rev.  Stat.  130.]  [1777.] 

Whebras  an  Act  of  Parliament  passed  in  the  eighth  year  of  Pmnibu. 

^    ^  o  .;  lUclUl  or  Aeti 

the  reign  of  his  late  Majesty  King  George  the  Second,  intit-  6  Om.  1  [«.  iJ.i 
nled  '^  An  Act  for  the  encouragement  of  the  arts  of  designing, 
engraving  and  etching  historical  and  other  prints,  by  vesting 

[a  So  much  as  relaU'a  to  plea  of  general  issue,  rep.,  Stat.  Law  Iter. 
Act    IfMI.I 
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THE  LAW   OF  COPTRinHT  AND  PLATBIOHT. 

Uie  properties  thereof  id  the  inventors  and  engmveri  daring 
tilt'  time  tliCTL-iu  mfiftioneil :"    And  whereas  br  an  Act 
Parliament  passed  in  the  Mventh  year  of  the  reign  uf  liJi 
present  MftjeBty,  for  ametidlng  and  rendering  mora  c&dnU 
die  afor<-8Hid  Act.  and  fur  other  purp<isea  thervin  romtiooedi 
it  was  (among  other  tiiingi^)  en»ict*fd.thal  from  and  after  the  fint 
day  of  tfiinuary  one  thousnnd  seven  hundred  and  sixCjr-wreB  i& 
and  every  |ier»oii  or  persous  who  should  engnive,  etch  or  work 
ill  mezzotinlo  or  chiaro  Da(niro,or  cause  to  be  engmred.  elebcd 
or  workei]  any  print  tukf  n  from  any  picture,  dratving,  mockl 
or  sculpture,  either  aiK-ieiiC  or  uiodero.  should  hare  and  wvn 
therciiy  dechired  to  have  ihe  hciieRl  and  protection  of  the  sud 
fonner  Act  and  tliat  Act,  for  the  term  therein-after  mentioned, 
ill  like  manner  as  if  such  print  had  been  graved  or  dnn 
from  the  original  design  of  such  graver,  etcher  or  dnio^rt*- 
miiD :    And   whereas  the  5:ud  Acts   have   not  effectnalhr  to- 
swered  [lie  piir|>o8ea  for  which  they  were  intended,  and  it  a 
necessary  for  the  enconragenieDt  of  artists,  and  for  ■ecariii| 
to  ihem  the  property  of  and  in  their  workH,  and  for  ike  at 
Tanrement  and  improvement  of  the  aforesaid  art«,  that  nek 
further  provisions  should  be  made  as  are  herein-after  (iieih 
iioned  and  contained :  M»y  it  therefore  plense  yonr  Uajesty 
that  it  may  be  eiiacte<],  and  be  it  enacted  by  the  Kiog^not 
excellent  Majesty,  by  and  witli  the  a<lvtce  and  coni«i>t  of  ^ 
lonis  spiriLual   and   temporul,   and  commons,  in  this  pnMri 
Parliiunent  assembled,  and  by  the  authority  of  Uie  aaiie,  lint 
from  and  after  Lite  twenty-fourth  lUy  of  June  one  thnmaad 
seven  hundred   and  seven ty -seven,  if  any  emgrarer,  ^ickfr, 
printfeller  or  other  pernon  shall,  within  the  time  limit»J  hy 
the  aton'said  Acts  or  eillter  of  them,  engrave,  etcli  or  ttak 
or  OHUae  or  procure  to  be  engraved,  etched  or  workei  ia 
mezzotinto  or  chiaro  oacuro  or  ulherwiiH;,  or  in  any  otbrr 
munncT  copy  in  the  whole  or  in  part,  by  varying,  addiug  ><> 
or  diminishing  frxim  the  main  design,  or  Hhall  print,  reprint  •!' 
import  for  sale,  or  cauite  or  procure  to  be  printed.  rrpriaifJ 
or  imported  for  Mile,  or  shall  publish,  sell  or  otherwise  diNpw 
of,  or  cause  or  procure  to  be  published,  sold  or  otherwise  <iis- 
po8c<l  of^  any  copy  or  copies  of  any  historical  priut  or  (iriDB. 
or  any  print  or  prinia  of  any  portrait,  converaaliun.  UndM^ 
or  architecture,  map,  chart  or  plan,  or  any  other  print  at 
prints  wbat«oever.  which  hath  or  have  been  or  shall  h*  i>' 
gravetl,  etched,  drawn  or  designed   in   any  part  of  Gn* 
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Iritain,  witliDut  the  expreu  conient  of  the  proprietor  or 

>prielors  thereof  fir^t  hud  and  obtained  in  writing  signed  by 

her  or  them  reapectively,  with  his.  her  or  their  uwti  huiid 

hands,  in  the  preeenoe  of  aud  attested  by  two  or  more 

fnlihie  wiinestes,  then  every  rui'Ii  proprietor  or  proprietors 

liajl  nnd  may.  by  and  in  a  !«pecial  action  u|iun  ihe  cae«  to  be 

jttjfht  agaiiiBt  the  perfton  or  peraona  so  oflemling,  recover 

damages  aa  a  jnry  on  iha  trial  of  such  action,  or  on  ibo 

tecaiion  of  a  writ  of  inquiry  thereon,  shall  give  or  H$seaa, 

•ther  with  double  oosta  of  saiu     [Itep.,  btat.  Law  Rev. 

1861.] » 


54  Geo.  III.  c.  56. 

Aet  to  nrnend  and  rentier  more  effeetwtl  an  Aet  of  fltt 
jrresent  Majetfy  fur  enconritginy  the  Art  of  mutiny  new 
ModeU  and  Cattt  of  Suttt,  and  other  T/iittyt  therein  men- 
tioned, and  for  giving  further  Encouragemntt  to  such  Arl$. 

Rev.  Stat.  291.]  [IBtu  Wat  1814.] 

HEftKAS  by  an  Act  paased  in  the  thirty-eighth  year  of  the  lucitftirrisaM. 
reign  of  his  present  3fajeaty,  iniiiuled  *'  An  Act  for  encour- 
aging the  art  of  making  new  modeU  and  I'nAtA  of  busta  and 
other  things  Iberfin  mentioned,"  ll>e  Bolr  right  anil  property 
thrrtmf  were  vested  in  ibe  origiual  proprietors  for  a  time 
ihrrriu  s}iecified : '  And  whereatt  the  provibions  of  the  aaid 
Act  having  been  found  inc-flectual  for  the  purpo^^s  tberebj 
iotendeil,  it  ts  expedient  to  amend  the  aatue,  and  to  make 
other  proviiioni  and  regulations  far  ttie  eiiooura^ement  of 
artists,  and  to  secure  to  ihcm  the  profits  of  and  in  tlieir  works, 
and  for  the  advancement  of  tlie  said  arts:  May  it  th^refora 
pleaH  your  Majesty  that  it  may  he  cnarttrd,  and  be  it  enacted 
by  the  King's  most  excellmi  Majesty,  by  and  witli  the  wlvtce 
Slid  cunsent  of  the  lonU  ftpiritual  and  (em[>onil,  and  conimon«i 
i      iu  this  present  Parliament  aH^embled,  and  by  the  nutlfirity  of 

tbs  tame,  that  from  and  after  the  passing  of  tliid  Act  every  rnMip«H(i«ar 
I  penuu  or  persons  who  Bh:ilt  make  or  cauM  to  he  uuute  any  richt  attrf  pinr 
^^ABw  Aod  original  nculpture,  or  model,  or  copy,  or  east  of  tlie  malnt^^ 


1  So  mnch  as  ralstn  lo  Jovhle  cost*  repealed.  Tlie  imivjainns  ot 
tht  enirnirin^  Act*  nre  citended  to  Ulbofnptts  hy  16  k  IG  Viut.  a. 
li,  ■.  14.    Sr«  /<<<ri,  p.  fl^. 

*  fa  Geo.  UI.  c  T  I.  repealed  by  S<  &  26  Vict  e.  101. 
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humnn  figure  or  human  figures,  or  of  any  bust  or 
any  p^rt  or  pnrts  of  the  human  figure,  dollied  m 
otiierwise.  or  of  any  aDimal  or  nniniiiJsTor  of  anj  [« 
of  Huj  animitl  combiued  with  the  Imman  figure  or 
OP  of  any  nQliject  being'  matter  of  invention  in  bcuI 
ally  alto  or  basso-rflievo  repreeenliug  any  of  the 
ihirge  Iiereiu-before  menlirrntit],  or  any  cast  frooi  a 
bumna  fluiirc.  nr  of  any  part  or  fiarta  of  the  IttimK 
of  any  catst  from  nature  of  any  atiimai,  or  of  any  pt 
of  any  Hnitnnl,  or  of  atiy  such  subjtKtt  contaiuing  or 
ing  any  of  the  maiters  anti  things  he  rein -before 
whether  separate  nr  combined,  shall    Lave  the  Rftfc 
property  of  all  and  in  every  such  new  and  originaj 
mwlel,  copy,  and  cast  of  the  liumaii  fl^iire  or  hunt 
and  of  all  and  in  eT«ry  isitiL-h  bust  or  busta^  ntid  uf 
every  siidi  piirt  or  parte  of  the  human  figure^  cloth 
ptry   or  otherwise,  and  of  all  aiiJ  in  every  such 
ot'i^inal   sculpture,  model,  copy,  and  cas^t  repre!!>« 
animal  and  animals,  and  of  all  and  in  every  FUt-h  ' 
relenting  any  part  or  parts  of  any  auimnil  combinn 
humckD  figure  or  otherwise,  and  of  all  and  in  every 
and  originul  EcidiJtiire,  model,  eopy,  and  cast  of  ai 
being  niHtt<:r  of  iaveutton  in  sruiptare^  and  of  all  nni 
*ucli  new  and  original  sculpture,  model,  copy,  and  A 
or  basso-feJlevo  representing  any  of  the  tnatterA 
herein-beftire  mentioned,  ami  of  every  such  cast  fj-o 
for  the  term  of  fourteen  years  from  first  putting  fort 
limbing  the  aame ;  provided  in  all  and  io  every  cast 
prielor  or  proprietors  do  causae  hip,  her,  or  their 
niiDies,  with  the  date^  (o  lie  put  o»  alt  and  every 
atid  oii^imd  seulptiire^  models  copy,  OT  r-uAl,,  and  on  v 
caet  froai  nuture*  before  the  aamo  shall  be  ptit  fort 
lished. 

II.  Aud  be  it  further  enacted,  that  the  sole  r 
property  of  all  works,  which  have  been  put  fortli 
lished  uiideh  (h<j  prolectiou  of  tlie  said  recited  Ad 
eiieEideil.  rontinued  lo,  and  vested  in  the  res|tectir( 
tors  thereof  for  the  t*rm  of  fourteen  years,  to  commi 
the  date  nheii  such  Itot  mentioned  worka  re«pet'ti< 
put  forth  or  jhublished. 

in.  Aud  be  it  further  euaeled,  ihflt  if  any  per^o 
eons  Khuil,  withm  euch  term  of  fourtecD  year»,  make  c 
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caase  to  be  made  or  imported,  or  expo«e<)  to  tale,  or  otber-  eutt,  >ittiin  th« 

,,  ,       .  .  ,  .  ,  .  I      14  jwmr*.  i>lwll  ha 

diiposed  nf.  anj  pirated  copr  or  piralea  cait  ot  auy  eucu  ii.ki*  to  jmb^m 
and  original  sculpture,  or  model  or  copj,  or  cost  of  the  »«•. 
in  flgnra  or  human  figures,  or  of  any  mch  boat  or  basts,  or 
^any  such  part  or  parta  of  the  human  figuro,  riothed  in  draper/ 
otherwiite,  or  of  any  tiucli  work  of  any  Animul  or  auimals,  or 
any  such  pan  or  parta  of  any  animal  or  animals,  combined 
ith  the  human  figure  or  othen^'ise.  or  of  any  such  Eubjt-ct 
tig  miuter  of  invtiution  in  «(:rul|iture,  or  of  auy  such  alto  or 
-reliero  represeniing  any  of  iht>  mattem  or  thingB  lierein- 
tfbre  mentioned,  or  of  any  i<ut'h  ca*'t  from  nature  as  iiforc- 
i,  whether  BUi-h  pirated  copy  or  pir«ti.-d  cast  be  produced 
moulding  or  copying  from  or  imitating  in  any  way  any  of 
lie  niHttcTs  or  things  put  forth  or  published  under  tlie  proleo* 
>ii  of  tlii«  Act.  or  of  Hiiy  works  which  have  licen  put  forth 
published  under  ibe  protection  of  the  said  recited  Acl.  the 
[lit  aial  properly  ivhenM>f  is  and  are  secured,  extended,  and 
itecleil  by  this  Act,  iu  any  of  tbe  cases  as  aforcKiid.  to  the 
detriment,  damage,  or  loss  of  the  original  or  respective  pro- 
prietor or  proprietors  of  any  such  works  so  pirated,  theu  and 
in  aJl  such  ca^ea  tlie  said  proprietor  or  proprietors  or  their 
lignee  or  aasigoees  &hall  and  nmy,  hy  and  in  A  special  ao- 
Ml  up'in  thecaae  to  be  brought  Kpiiusi  Ihe  person  or  (lervotu 
ofleuding.  receive  surh  damages  as  a  jury  on  a  trial  of  such 
thaH  ghre  or  asBCHa,  together  with  double  coata  of  suit. 
6±t  VieL  &  97  8.  i.] * 

IV.  Provideil  nevertheless,  that  no  person  or  persons  who   PraTteavpv. 
II  or  may  ht-Teafler  pun'lia«e  the  right  or  property  of  any   ttet«»)ri<bt 

w  and  originnl  M!ul|)lure  nr  modt- 1,  nr  copy  or  cast,  or  of  any  a^n. 
It  from  nature,  or  of  any  of  the  maiit^rs  ami  tilings  publisltwl 
inder  or  prnlerteil  by  virtue  of  this  Act,  of  tlie  proprietor  or 
proprietors,  ex pre~i«ed  in  a  deed  in  writing  signed  by  him,  her, 
or  them  respectivply,  with  his,  her,  or  their  own  Itand  or 
hoods,  in  the  presence  of  and  attested  by  two  or  more  credible 
wltneMes.  slutll  be  subject  to  any  action  for  copying  or  casting 
vending  itie  saroe,  anything  contained  in  this  Act  to  the 
iiimry  itotwiihsianding. 

V.  l*rovidt^  always,  and  be  It  further  enacteil,  Uiat  all  iMMaBcT 
Moiw  to  be  brought  OS  nfore-'uiid  ugaitiftt  any  pt*rMiii  or  per- 

fi>r  any  offence  committed   agnittfit  this  Act  shall  l>e 

1  So  much  as  relates  to  doaUe  cvsti  repealed 
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humnn  figure  or  humnn  figtirefl,  or  of  any  btnt  or  boatt,  or  rf 
any  part  or  parts  of  the  Itiiman  figure,  clr>lh«l  In  dnpm  or 
otlierwi»e.  or  of  any  auitoHl  or  auitnals,  or  of  any  p«n  or  piirti 
uf  niiy  itnimal  combiued  witli  ihe  human  iiguro  or  ollxfrwbc. 
or  of  any  subject  bein^  matter  of  Inrentioii  in  s«ilptun,€raf 
any  alto  or  bas^o-reliern  representing  any  of  tbe  mattcntir 
tbtitga  berpin-before  mentioned,  or  soy  rast  from  nature  of  ^ 
human  figure,  or  of  miy  part  or  ports  of  the  bniniui  figtirt-.W 
of  any  ifu*l  from  nature  of  uuy  animal,  or  of  any  part  or  farti 
of  any  iininml,  or  of  auy  auch  subject  contaiDing  or  repmeal> 
iufC  any  of  tlie  mutlcrs  and  tilings  herein-before  mentioiKj, 
wlietber  i^eparnte  or  combined,  sbttll  have  the  sole  rigfitand 
property  of  all  and  in  every  aiicb  new  and  original  Bculpiare, 
model,  copy,  and  cast  of  the  human  figure  or  human  ti^Ptt, 
and  of  all  and  in  every  surh  bnsi  or  baf^ts  and  of  all  and  is 
every  audi  part  or  parts  of  the  human  figure,  clothed  »  dn- 
pfry  or  oiberM-ifte,  and  of  all  and  in  every  Mifh  new  uA 
original   acolptare.  model,  eopy,  and  cast  reprtventtug  uy 
aniniitl  and  nnitnnls.  and  of  nil  and  in  every  ^m  )i  noHt  r*^ 
rei-enting  any  part  or  parts  of  any  animal  cunibin«'d  wiih  tb* 
human  figure  or  ollierwise,  and  of  all  and  in  every  such  nev 
and  original  sculpture,  model,  copy,  and  CKsl  of  auy  ^ultjnt, 
being  matter  of  invention  in  sculpture,  and  of  all  aud  m  nerj 
Buch  new  and  original  sculpture,  model,  copy,  and  aui  in  tllo 
or  basso-relievo   representing  any  of  the  matters  or  lUngt 
herein-liffire  mentioneil,  and  of  every  such  cast  from  DiiiHn, 
for  the  term  of  fourteen  years  from  first  putlinv  forth  or  [loV 
]i»bing  the  same ;    provided   in  all  aud  iu  every  cMte  Ute  pro- 
prietor or  proprietory  do  cau:^   hi»,   her,   or  tlicir  name  iir 
Dunes,  with  the  date,  to  be  put  on  all  and  every  »iicli  wv 
and  origiual  aculplure,  model,  copy,  or  ciii»t.  und  on  e^crr  tark 
cast  from  imturv.  before  the  same  eball  be  put  furtli  of  |«b' 
lisheil. 

II.  And  )>e  it  further  enacted,  that  the  aole  right  tU 
property  of  idl  works,  which  have  been  put  forth  or  pih* 
lishe<l  unil*.'!'  the  prolection  of  the  Mild  recited  Act  diallbe 
exlended,  coniinued  to,  ami  Vested  in  tlie  resj^edivc  jtropi* 
tors  thereof  for  the  term  of  fourteen  years,  to  oommeuce  fro* 
the  date  when  such  last  mentioned  works  resperliTd;  *m 
pot  forth  or  puUiiihfd. 

III.  And  he  it  further  euacicd,  that  if  any  penou  or  ptf* 
SODS  shall,  within  such  term  of  fourteen  years,  make  or  ini^t 
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or  cause  to  be  made  or  imported,  or  exposed  to  sale,  or  other-  cut>,  wttbin  tb* 
wise  disposed  of,  any  pirated  copy  or  pirated  cast  of  any  such  iubh*to'<]«N|M 
new  and  original  sculpture,  or  model  or  copy,  or  cast  of  the  ^.  ^ 
human  figure  or  human  figures,  or  of  any  such  bust  or  busts,  or 
of  any  such  part  or  parts  of  the  human  figure,  clothed  in  drapery 
or  otherwise,  or  of  any  such  work  of  any  animHl  or  animals,  or 
of  any  such  part  or  parts  of  any  animal  or  animals,  combined 
with  the  human  figure  or  otherwise,  or  of  any  such  subject 
bang  matter  of  invention  in  sculpture,  or  of  any  such  alto  or 
basso-relievo  representing  any  of  the  matters  or  things  herein- 
before mentioned,  or  of  any  fuch  cast  from  nature  as  afore- 
said, whether  surh  pirated  copy  or  pirated  cast  be  produced 
by  moulding  or  copying  from  or  imitating  in  any  way  any  of 
the  matters  or  things  put  forth  or  published  under  the  protec- 
tion of  tliis  Act,  or  of  any  works  which  have  been  put  forth 
or  published  under  the  protection  of  the  said  recited  Act,  the 
right  and  property  whereof  is  and  are  secured,  extended,  and 
protected  by  this  Act,  in  any  of  the  cases  as  aforesaid,  to  the 
detriment,  damage,  or  loss  of  the  original  or  respective  pro- 
prietor or  proprietors  of  any  such  works  »o  pirated,  then  and 
ID  all  such  cases  the  said  proprietor  or  proprietors  or  tlieir 
aaaignee  or  assignees  shall  and  may,  by  and  in  a  special  ac- 
tion upon  the  case  to  be  brought  ngainst  the  person  or  persona 
•o  offending,  receive  such  damages  as  a  jury  on  a  trial  of  such 
action  shall  give  or  assess,  together  with  double  costs  of  suit. 
[Rep.,  5  &  6  Viet  c  97  s.  2.]  ^ 

IV.  Provided  nevertheless,  that  no  person  or  persons  who  Proriio  ow  vn- 
shall  or  may  hereafter  purchase  the  right  or  property  of  any  tha  cop}^{^t°' 
new  and  original  sculpture  or  modtl,  or  copy  or  cast,  or  of  any  .toM*''*  '*'°^" 
cast  from  nature,  or  of  any  of  the  matters  and  things  published 
nnder  or  protected  by  virtue  of  this  Act,  of  the  proprietor  or 
proprietors,  expressed  in  a  deed  in  writing  signed  by  him,  her, 
or  them  respectively,  with  his,  her,  or  their  own  hand  or 
bands,  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  shall  be  subject  to  any  action  for  copying  or  casting 
or  vending  the  same,  anything  contained  in  this  Act  to  the 
contrary  notwithstanding. 

y.   Provided  always,  and  be  it  further  enacted,  that  all   umtuttoa  oc 
actions  to  be  brought  as  aforesaid  against  any  person  or  per- 
Bons   for  any  offence  committed   against  this  Act  shall  be 

1  So  much  AB  relates  to  double  coati  repealed. 
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comtuenced  wiUiiu  lix  calendar  months  next  after  ibe  db- 
covery  of  every  Bucb  offV^uee,  nud  not  afterward*. 

VI.  Provided  always,  and  be  it  further  enacted,  tlial  freit 
auil  inamcdiHtely  after  llic  expimtiuii  of  ihu  said  term  offciv- 
lecu  ytrare.  ihe  sole  right  of  making  and  disposing  of  nd 
new  aud  original  sculpture,  or  model,  or  eopy,  or  cast  of  uj 
of  the  matters  or  things  herein-beforc  mentioned,  shall  Rtin 
to  the  person  or  |>er»oii&  who  originally  made  or  csuted  toW 
made  Uie  saaio.  if  he  or  they  sluUl  be  ibeu  Uvu^  for  ibt 
further  term  of  fourteen  years^  .  .  . 
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I 


An  Act  to  amend  the  Latet  rtlating  to  DranuOie  liiewj 

Property, 

[7  Rev.  Stat.  355.]  [1  0th  JrxE  I8S3.] 

Wheueas  by  on  Act  passed  in  the  flfty-founli  year  of  lh« 
reigu  of  his  lute  Majesty  King  George  the  Third,  intitaltd 
**  An  Act  to  amend  the  several  Acta  for  the  eoooumgeiiwat 
of  learning  by  securiug  the  eoples  and  copyright  of  printed 
btivk«  to  the  authors  of  budi  l>ooks,  ur  tltelr  aasigns."  it  wu 
amoiigHt  other  ihiiigs  provided  and  enacted,  that  from  sud 
after  the  passing  of  the  said  Act  lite  author  of  any  book  or 
books  composed,  and  not  printeil  or  published,  or  whioh  sbooU 
thereafter  be  composed  and  printed  and  pablisbedi  and  his 
assignee  or  assigns,  should  have  the  sole  lltteny  of  priotiiij 
and  reprinting  such  hook  or  books  for  the  full  term  uf  twvaty* 
eight  yc^ars,  to  commence  from  tlio  day  of  first  publiihing  tU 
same,  and  also,  if  the  autltor  should  be  living  at  the  rtnJ  d 
that  period,  for  the  residue  of  his  natural  life :  And  whfreM 
It  id  ex}>edienl  to  extend  the  provi»iou8  of  llie  said  Acf ;  B< 
it  therefore  enacte^l  by  the  King's  most  excellent  Majesty,  b]r 
aud  with  the  advice  and  consent  of  llie  lords  spiritaal  tsA 
temporal,  and  commons,  in  this  present  Parliaueat  asMSr 
bled,  and  by  the  authority  of  the  same-,  that  from  and  after  lVi< 
passing  of  (his  Act  the  author  of  any  tragedy,  cometir,  pW' 
upcni,  farce,  or  any  other  dramatic  piece  or  enlertsinmeal. 
com[H>tied  and  not  printed  ami  published  by  tl>o  author  tbercsf 
or  his  assignee,  or  nhicli  hereafter  shall  be  oomposod  Um)  ttk 
primed  or  publisheil  by  the  author  thercuT  or  his  as•igee^* 
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the  Rscignee  of  such  autliur,  sliall  hnve  us  his  own  property 

the  sole  lil>erty  of  representing,  or  cauHiiig  to  he  repri'sentetl, 

at  any  place  or  pluces  of  dramatic  entertHioment  whatsoever, 

in  any  part  of  the  United  Kingdom  of  Great  Britain  and 

Ireland,  in  the  Isles  of  Man,  Jeruey,  and  Guernsey,  or  in  any 

part  of  the  British  dominions,  any  such  production  asaloresoiil, 

not  printed  and  puhlishe<l  by  the  author  thereof  or  his  assignee, 

and  shall  be  deemed  and  taken  to  be  the  proprietor  thereof; 

and  that  the  author  of  any  such  production,  printed  and  pul>-  "^Jjf^^^"" 

liiihed  within  teu  years  before  the  jMissing  of  tliis  Act  by  the  '""r"?"  n^"' 

author  thereof  or  his  assignee,  or  which  mliall  hereafter  be  so 

printed  and  publisheil,  or  the  assignee  of  such  author,  shall, 

from  the  time  of  [>a.<>sing  this  Act,  or  from  the  time  of  such 

publication  respectively,  until  the  end  of  twenty-eight  years 

from  tlie  day  of  such  first  publication  of  the  same,  and  also, 

if  the  author  or  authors,  or  the  survivor  of  ilie  authors,  shall 

be  living  at  the  end  of  that  period,  during  the  residue  of 

his  natural  life,  have  as  his  own  pntperty  the  koIo  lilKirty  of 

representing,  or  causing  to  be  represented,  the  same  at  any 

Bucb  place  of  dramatic  entertainment  as  afbrei>aid,  and  shall 

be  deemed  and  taken  to  be  the  proprietor  thereof:  l*rovided  ^JI^whM*''pre- 

neveriheless,  that  notliiiig  in  this  Act  contained  shall  prejudice,   »''^j''y  *"  '^e 

alter,  or  affect  tlie  right  or  authority  of  any  person  to  represent  ^'  ^'"'*''' ''" 

or  cau*«  to  be  represented,  at  any  place  or  places  of  dramatic  "jch  rept«««nt». 

entertainment  whatsoever,  any  such  production  as  aforesaid, 

in  all  cates  in  which  the  author  thereof  or  his  luisignee  shall, 

previously  to  the  passing  of  this  Act,  have  given  his  consent 

to  or  authorized  such  representation  ;.but  that  such  sole  liberty 

of  the  author  or  his  araignee  shall  be  subject  to  such  right  or 

authority. 

II.  And  be  it  further  enacted,  tliat  if  any  i>erson  shall,  P*n«itj- on  p*r- 
during  the  contniuance  of  such  sole  hberty  as  albresaul,  con-  pu*w>  coritrary 

t        .  ,.     1  .      *  -in.  .  to  Ihij  Act- 

trary  to  the  intent  of  this  Art  or  right  of  the  nutiior  or  his 
flrisignee,  represent,  or  cause  to  be  represented,  without  the 
contsent  in  writing  of  the  author  or  other  proprietor  first  had 
and  obtained,  at  any  place  of  dnnnatic  entertainment  within 
the  limits  aforesaid,  any  such  production  as  aforesaid,  or  any 
part  tliereof,  every  such  oflV-nder  shall  be  liable  for  each  and 
every  such  representation  to  the  payment  of  an  amount  not 
less  than  forty  shillings,  or  to  tlie  full  amount  of  the  benefit  or 
advantage  arising  from  such  representation,  or  the  injury  or 
loss  sustained  by  the  pluintitf'  therefrum,  whichever  shall  be 
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the  greater  dumnges.  to  the  author  or  other  proprietor  of  twfa 
pmrhirtion  so  rppresenteil  rtmtrary  tu  the  true  intent  uii 
niiiniiiig  of  iliis  Art,  H>  l»e  reroverecl,  togi-iher  with  dnuMe 
costs  cf  Ruit,'  hy  soch  author  or  other  proprietors,  in  anyomin 
having  jiii-i^c3ictinn  in  Hiich  t-nses  in  thitt  pnrt  of  ihe  mi 
United  Kiiigflom  or  of  ilie  ilrili^h  domiitiona  in  which  the 
offence  shall  be  committed ;  aod  in  every  sucb  proceedii^ 
ivherc  t)ie  eote  lihtrty  of  such  author  or  hiit  aMitgoee  *a 
ftaid  shall  bf^  nul)jfrt  tii  f>iich  ri^ht  or  authorilj  as 
ic  chilli  be  fiiiffictent  for  the  pltiiiitiff  to  state  that  he  Um  nidt 
snie  hiieriy,  without  srAtiiig  the  same  lo  be  subject  to  Mieh 
right  or  aitlhnrity,  or  otherwise  menlioiiing  the  same. 

III.  Provided  neverrheless,  niic]  he  it  further  enacted,  that 
nil  notions  or  proetL-dingi}  fur  any  offeiire  or  tnjtiry  thai  «hil) 
be  comtniiu-d  Hgniusl  this  Act  shall  be  brought,  surd,  and  n)ii»- 
ittenced  within  twelve  calendar  munlhs  next  after  suefa  offmoa 
committed,  or  else  the  same  shall  tw  void  and  of  no  elRfrt. 

IV.  And  be  it  further  enacted,  that   wbenerer  amiian, 
persons,  oflVndcn.  or  others  are  spoken  of  in  tliU  Art  in  tbt 
singular  numlier  or  in  the  masculine  gender,  the  Mine 
extend  to  aoy  number  of  persons  and  to  either  sex. 


1 


5  &  6  Will.  IV.  c.  65. 


An  Act  for  premttinff  the  Publication  of  Ltetwnt  widiml 
Content 
[7  Rkv.  Stat.  899.]  [Orn  SetTEusKi  im] 

WiiKitCAS  prinu-rs,  publifthers,  and  other  penmint  liive  fit' 
queiitly  taken  ihe  liberty  of  priming  and  publichiiig  iMturfi 
delivcrcti  upon  divers  Bulijects  without  ihe  conaent  of  ibt 
authors  of  such  lectures  or  tlie  persons  delivering  the  nam 
in  public,  to  tlie  great  detriment  of  such  authors  and  lednren; 
Be  it  enacteil  by  the  King'iii  niot«t  excellent  J^IaJMty,  b^  ud 
with  tho  advice  and  consent  of  the  lords  spiritual  aud  teo- 
poral,  and  ooinnions,  in  this  present  Parliament  aMUtbH 
and  by  the  authority  of  the  same,  that  from  and  afler  d>e  (irat 
day  of  September  one  thousand  eight  humlred  and  tbtnv-li" 
ilie  author  of  any  lecture  or  lectores*  or  the  |Hnion  ta  wbua 
he  bath  sold  or  otherwise  conveyed  the  copy  thereof  ii>  oi^ 

'  Double  costs  tiken  awa;  by  6  &  B  VIcL  e.  07,  •.  1 
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to  deliver  the  same  in  any  school,  seminary,  institution,  or 

other  place,  or  for  any  other  purpo!>e,  shall  have  the  sole  right 

and  liberty  of  printing  and  publishing  such  lecture  or  lectures; 

and  that  if  any  person  shall,  by  taking  down  the  same  in  short  pm»itj  oa  ottMr 

hand  or  otherwise  in  writing,  or  in  any  other  wwy,  obtain  or  t?^'.  tactuwi 

make  a  copy  of  such  lecture  or  lectures,  and  shall  print  or  "'     ^ 

lithograph  or  otherwise  copy  and  publish  the  t<ame,  or  cause 

the  same  to  be  printed,  lithographed,  or  otherwise  copied  and 

published,  without  leave  of  tlie  author  thereof,  or  of  the  person 

to  whom  the  author  thereof  hath  sold  or  otherwise  conveyed 

the  same,  and  every  person  who,  knowing  the  same  to  have 

been  printed  or  copied  and  published  without  sm-h  consent, 

shall  sell,  publish,  or  expose  to  sale,  or  cause  to  be  sold,  pub- 

lisbe*!,  or  exposed  to  sale,  any  such  lecture  or  lectures,  shall 

forfeit  such  printed  or  otherwise  copied  lecture  or  lectures, 

or  parts  thereof,  together  with  one  penny  for  every  sheet 

thereof  which  shall  be  found  in  his  custody,  either  printed, 

lithographed,  or  copied,  or  printing,  lithographing,  or  copying, 

published  or  exposed  to  sale,  contrary  to  the  true  iuient  and 

meaning  of  this  Act,  the  one  moiety  thereof  to  his  Majesty,  his 

heirs  or  succeswrs,  and  the  other  moiety  thereof  to  any  person 

who  shall   sue  for  the  same,  to  be  recovered  in  any  of  his 

Majesty's  courts  of  record  in  Westminster,  by  action  of  debt, 

bill,  plaint,  or  information,  in  which  no  wager  of  law,  essoign, 

privilege,  or  protection,  or  more  than  one  imparlance,  shall 

be  allowed. 

II.  And  be  it  further  enacted,  that  any  printer  or  publisher  PMMitjoo 
of  any  newspa}>er  who  shall,  witliout  such  leave  as  atbreeaid,  uMMnor^'" 


print  and  publish  in  such  newspaper  any  lecture  or  lectures,  ^^Mtomi 

shall  be  deemed  and  taken  to  be  a  person  printing  and  pub-  *'"""**  '*"• 
]i>hiDg  without  leave  within  the  provisions  of  this  Act,  and 
liable  to  the  aforesaid  forfeitures  and  penalties  in  respect  of 
such  printing  and  publishing. 

UL  And  be  it  furtlier  enacted,  that  no  person  allowed  fur  p«nooi  iwtIiui 

certain  fee  and  reward,  or  otherwise,  to  attend  and  be  present  isctum  not  ob 

at  any  lecture  delivered  in  any  place,  shall  be  deemed  and  ue«a^^1o"pnb- 

t^en  to  be  licensed  or  to  have  leave  to  print,  copy,  and  pub-  "'''  ""^ 
lish  such  lectures  only  because  of  having  leave  to  attend  such 
lecture  or  lectures. 

IV.  Provided  always,  that  nothing  in  this  Act  shall  extend  Act  not  ro  pn*- 

to  prohibit  any  person  from  pruitine,  eopyinc',  and  pubiishiuz  ingof  wtorM 

.  1  ,.   1    .  .11.  1  -         1  »««■  «P<«Uoii 

auy  lecture  or  lectures  which  have  or  shall  have  been  printed  of  tbn  M^jTrighi 
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and  publisbed  with  leave  of  the  authors  thHTof  or  ibcir 
assigQct'9.  luid  whereof  ihe  time  hath  or  Kha]l  h»re  ei[iiiTd 
within  which  the  sole  right  to  print  atid  publish  the  utnie  ii 
given  by  an  Act  iMUAecl  in  the  eif^hih  jrMir  of  the  tvign  id 

B *■•.«. fl.riB.l  Qneett  Anne,  intituled  ''An  Act  for  the  eiu-ouru^etnent  of 
learuiog,  hy  vesting  the  copies  of  ]trintei)  Itookft  in  the  auiiiurs 
or  purcliRfters  of  Mieh  copies  during  the  tiroes  tberai&  owo- 
tioned,"  Biid  hy  another  Act  parsed  in  the  fifiy-fuorth  jnrat 

H0m>.L«.1M.  the  reign  of  King  George  the  Thinl,  iutituletl  "An  Act  id 
amend  the  several  Acts  for  the  enoouragetneut  of  leivniog,  bjr 
Hccnring  the  copies  and  copyright  of  printed  books  to  i1n 
RuthorA  of  such  boakfi,  or  tlteir  auigns"  or  to  wiy  UictuiM 
wliirli  have  been  printed  or  published  before  ilie  psseiitg  of 
thi«  Act.' 

v.  Provided  further,  that  nothing  in  this  Act  shall  esUDJ 
to  luiy  letliirc  or  lecture*,  or  thi.-  printing,  copvittx.  or  putiUib* 
ing  any  lei-'ture  or  luctures,  or  (mrta  thereof,  of  the  ddi«ering 
of  which  notice  in  writing  shall  not  liave  been  given  to  t«s 
justices  living  witliin  five  miles  from  the  place  where  mA 
lecture  or  lectures  slmll  be  delivered  two  days  at  the  lost 
before  delivering  the  Mune,  or  to  any  lecture  or  lecUirn  Jdi^- 
erc<l  in  any  nniversity  or  public  scli'wl  or  college,  or  tin  mj 
public  fouiidoliou,  or  by  Ruy  iudivjdtiHl  in  virtue  of  orsccofd- 
ing  10  any  giH,  endowment,  or  fouudoliou  ;  and  thnt  (bv  Ik« 
rt-lattug  thereto  shall  reoiaiu  the  same  us  if  this  Ad  bad  noi 
becu  pa&«ed. 


Irt  Dot  tD  «it*nd 
tft  t*eturr*  d«> 
Utttnl  wlthi-uE 
BoUc*  ta  joa- 
Uw.  fcc, 


17  Om.  S.  e.  67. 


6  &  7  Will.  IV.  c.  59. 

An  Act  to  extend  the  ProUcti'on  of  Coj^yright  in  PnnU  mJ 
Engravingg  to  httami. 

[7  Rev.  Stat.  IOju.]  [ISth  Acocst  IiBf.] 

Wderbas  an  Act  was  passfl  in  the  seventrenih  year  of  tk 
reign  of  hia  hiie  JInjesty  King  George  the  Third.  itittml«i 
"An  Act  for  more  eflvctunlly  securing  the  property  iif  jiriiC" 
to  inventors  arid  engravers,  by  enubhng  them  to  tx\t  for  vA 
recover  pcuallics  in  certain  cases:"  And  whemt-t  it  isd^wr 
able  to  oxceud  the  provisions  of  the  said  Art  to  IrclanJ:  IW 

'  8  Anne,  c.  19,  ami  U  Geo-  III.  c  IfiO.  repealed  by  6  A  •  Vkls 
46^s.L 
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it  therefore  enacted  by  the  King's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  tlie  authority  of  the  same,  that  from  and  after  the  pass-  ProTUmu  of 
ing  of  this  Act  all  the  provisions  contained  in  the  said  recited  extaod^to 
Act  of  the  seventeenth  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third,  and  of  all  the  other  Acts  therein 
recited,  shall  be  and  the  same  are  hereby  extended  to  the 
United  Kingdom  of  Great  Britain  and  Ireland. 

II.  And  be  it  further  enacted,  that  from  and  after  the  pass-   PaDai^onan- 

•  .  .  K"*tDg  or  pab- 

IDE  of  this  Act,  if  any  engraver,  etcher,  printseller,  or  other  iiahing  uiy  print 

,     ,,        ...        ,.,..,.         ,  -  .,  .      ,    withoDt  oon«*nt 

person  shall,  within  the  time  limited  by  the  aforesaid  recited  of  proprMorin 
Acts,  engrave,  etch,  or  publish,  or  cause  to  be  engraved,  etched*  United  Kinidom. 
or  published,  any  engraving  or  print  of  any  description  what- 
ever, either  in  whole  or  in  part,  which  may  have  been  or  which 
Bhall  hereafter  be  published  in  any  part  of  Great  Britain  or 
Ireland,  without  the  express  consent  of  the  proprietor  or  pro- 
prietors thereof  first  bad  and  obtained  in  writing,  signed  by 
him,  her,  or  them  respectively,  with  his,  her,  or  their  own 
hand  or  hands,  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  then  every  such  proprietor  shall  and  may, 
by  and  in  a  separate  action  upon  tlie  case,  to  be  brought  against 
the  person  so  offending  in  any  court  of  law  in  Great  Britain 
or  Ireland,  recover  such  damages  as  a  jury  on  the  trial  of  such 
action  or  on  the  execution  of  a  writ  of  inquiry  thereon  shall 
give  or  assess,  together  with  double  costs  of  suit.^ 


5  &  6  Vict.  c.  45. 

An  Act  to  amend  the  Law  of  Copyright. 

[8  Rbv.  Stat.  1152.]  [1st  July  1842.] 

'Whereas  it  is  expedient  to  amend  the  law  relating  to  copy- 
right, and  to  afford  greater  encouragement  to  the  production 
of  literary  works  of  lasting  benefit  to  the  world  :  .  .  . 

II.  And  be  it  enacted,  that  in  the  construction  of  this  Act  intorpreution  of 
the  word  "  book  "  shall  be  constmed  to  mean  and  include  every  "  Boot" 
volume,  part  or  division  of  a  volume,  pamphlet,  sheet  of  letter- 
press, sheet  of  music,  map,  chart,  or  plan  separately  published ; 
that  the  words  "dramatic  piece"  shall  be  construed  to  mean   pi«M." 

1  Double  costs  taken  away  by  6  &  6  Vict.  c.  07,  s.  2. 
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to  be  publMi«4 

In  ilwUllrtinM 
«f  IbeMttbor) 


ar  ■n«'  Uic 


In  nuM  oT  Mib- 
■UttnK  mttv- 
tiftat,  tli»l«m 


and  inclixle  every  lrage<1y,  cometly,  pln.v.  oj^erA,  furce,  or  otfcfr 
scenic,  musical,  or  ilrumalic  eutertatiimcnt :  t)tnl  Hw  word 
"  cop^Tight "  sliull  lie  con-trur<l  to  mean  ihc  wlc  «"'!  exclu- 
sive lilH.'!  ty  uf  priiitin);  or  uthurwi»e  multiplying  copies  nf  attv 
sulijucL  to  which  tliu  liuid  wonl  is  herein  applie*! ;  tlu.1  Uk 
wonls  "  iKir&oii.il  reprenentativt) "  shall  be  coiutruttd  to  bmsb 
ami  iiidwlv  uvi-ry  vxiTutor,  atlminislrator,  and  iieit  of; 
entitled  to  admiitistratioD;  that  the  word  "asKigns"  di 
construed  to  mean  and  include  every  |>ersou  m  wboia  the 
iutt-rest  of  nil  tiiithor  in  cofiyright  shall  l>e  vestal,  wlivllttrr 
dcrivt'd  from  such  author  before  or  after  tho  pablicntian  nf 
any  book,  and  wliether  actjuired  by  lale.  gift,  bequnt,  or  br 
opcraiiou  of  law.  or  otherwise :  thai  the  words  "  British  domin- 
ioiia  "  shall  be  coustniod  to  meuu  and  include  all  part*  nf  tbe 
United  Kingdom  of  Great  Britain  and  Ireland,  ihe  Ulonb  of 
Jtff^py  and  Guernsey,  all  paria  of  the  Kaftt  and  We»t  lodiM. 
and  nil  ihe  colonies,  fielllements,  and  poMesrion*  of  tlic  iron 
whirh  now  nre  or  hereafter  mny  be  actpiircd  ;  aud  that  when- 
ever in  ihin  Act,  in  describing  nnr  )»cr8uii,  matter,  or  thin;. 
the  wortl  imjwrting  the  sitigitlar  nnmber  or  the  mafculisa 
gender  only  is  iiseil,  the  sumo  shall  lie  Qiiderviood  to  in- 
clude and  to  be  applied  to  several  penwins  a»  irell  as  one 
perfion,  untl  females  as  well  as  maleit,  anil  neverul  iniiitvn  or 
things  as  well  iw  one  mutter  or  thing,  respectively,  uuKf«  tbert 
eboll  be  something  in  the  subject  or  coDlext  repugnant  to  such 
construction. 

III.  And  be  it  enncled.  that  the  copyri;:hl  in  every  book 
whtt-li  ijliall  uAer  the  jMi^ing  of  this  Act  be  piiblir^i^  in  itu 
lifetime  of  its  author  shall  endure  for  tbe  natural  life  of  snri 
author,  .ind  for  the  further  leroi  of  seven  years,  roinmenao^ 
at  the  time  of  hit  death,  and'  8hall  be  Uie  proiierly  of  rack 
author  and  his  assigns :  ProviiM  always,  that  if  the  said  tern 
of  seven  years  fihatl  expire  l>efore  the  end  of  forty-iwu  icsn 
from  the  tirat  publiciition  of  such  Itook,  the  copyright  vlxll  i> 
that  case  endure  fur  such  period  of  forty-two  \e«r»:  lud  tint 
tho  copyright  in  ever^*  book  which  shall  be  pablij>hpd  aftir  ibt 
deatli  of  its  author  shall  endure  for  the  term  of  forir-twojeui 
from  the  first  publiration  thereof,  nud  sIliII  he  the  iirogirrty  <if 
the  proprietor  of  the  author's  rannuAcript  from  wbicfa  such  bixk 
shall  be  tlrst  pnblisbet),  and  his  nxAigns. 

IV.  And  wliereiis  it  if  just  to  extend  the  benefits  of  ibis  Ad 
to  Hutliui-s  uf  books  puiilished  before  the  passing  tbereof.  sad 
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in  which  copyright  still  subsists :  Be  it  enacted,  that  the  copy-   to  be  extcoded 
right  which  at  the  time  of  passing  this  Act  shall  sub.-ist  in  any   shKii  beionic  to 
book  theretofore  pubHshed  (except  as  hereiu-after  mentioned)    ottMrM^abUn- 
shall  be  extended  and  endure  for  tlie  full  term  provided  by   wuruioTeud 
this  Act  in  cases  of  books  thcrea^r  publislied,  and  shall  be   t^h"nMeic 
the  property  of  the  person  who  at  the  time  of  passing  of  this   '^^',^2^  ^  |£j 
Act  shall  be   the   proprietor   of  sucli   copyright:    Provided   SJ^'i"^^ 
always,  that  in  all  cases  in  which  such  copyright  shall  belong   jJ,"E,^^£7to 
in  whole  or  in  part  to  a  publisher  or  otlier  person  who  shall   F^'"^!!^*'"' 
have  acquired  it  for  other  consideration  than  that  of  natural 
love  and  affection,  such  copyright  shall  not  be  extended  by 
this  Act,  but  shall  endure  for  the  term  which  shall  subsist 
therein  at  the  time  of  passing  of  this  Act,  and  no  longer, 
onless  the  author  of  such  book,  if  he  shall  be  living,  or  the 
persoual  representative  of  such  author,  if  he  shall  be  dead,  and 
the  proprietor  of  such  copyright,  shall,  before  the  expiration 
of  such  term,  consent  and  agree  to  accept  the  benefits  of  this 
Act  in  respect  of  such  book,  and  shall  cause  a  minute  of  such 
consent  in  the  form  in  that  behalf  given  in  the  schedule  to  this 
Act  annexed  to  be  entered  in  the  book  of  registry  herein-afler 
directed  to  be  kept,  in  which  case  such  copyright  shall  endure 
for  the  full  term  by  this  Act  provided  in  cases  of  books  to  be 
pablished  after  the  passing  of  this  Act,  and  shall  be  the  prop- 
erty of  such  person  or  persons  as  in  such  minute  shall  be 
expressed. 

v.  And  whereas  it  is  expedient  to  provide  a^inst  the  sup-  Jadiekieoin- 
pression  of  hooka  of  importance  to  tlie  public:  lie  it  enacted,  priTyconncii 
that  it  shall  be  lawful  for  the  judicial  committee  of  her  Ma-  npDbiieation  <ir 
jesty's  privy  council,  on  complaint  made  to  them  that  the  pro-  proprietor  re-  " 
prietor  of  the  copyright  in  any  book  after  the  death  of  its  author   [teTl^'d^tti 
haa  refused  to  republish  or  to  allow  the  republication  of  the  •uwor. 

flame,  and  that  by  reason  of  such  refusal  such  book  may  he 
wltlihehl  from  the  public,  to  grant  a  licence  to  such  complain- 
ant to  publitih  such  book,  in  such  manner  and  subject  to  such 
condidons  as  tliey  may  think  fit;  and  that  it  shall  be  lawful 
for  SQcb  complainant  to  publish  such  book  according  to  such 
licence. 

VI.  And  be  it  enacted,  that  a  printed  copy  of  the  whole  of  copie*  or  booki 
every  book  which  shall  be  published  afu^r  the  passing  of  this   tbapudngar 
Act,  together  with  all  maps,  prints,  or  other  engravings  belong-  lH*,JSwq*Mit' 
ing  thereto,  finished  and  coloured  in  the  same  manner  as  the  ^{j^J^ "ilhiB 
best  copies  of  the  same  shall  be  publishetl,  and  also  of  any  sec-  ^'**^  t*"**  '* 
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oti<1  <)r!«\il)Be^nenl  eililion  wIupIi  ahnll  he  «o  putilt^cd  iritli  toj 
additiuna  or  nlieraliotis,  whether  the  same  shiill  he  hi  IrMn 
piVRs.  or  in  tha  mnps  prinu,  or  other  enfiravmes  Ix^lniising 
thereto,  uml  whtMhcr  ihe  fir^i  ediiinu  of  such  book  »hiill  haiv 
been  puMii^hcil  Itefure  or  iiftiT  ihc  |>(i«!4Mi<;  of  rhi»  Ad,  siiil  b1>o 
of  any  second  or  subsequent  edition  of  ev«ry  book  of  vl^h 
the  first  or  some  prt'ceding  tdiiion  shiJI  not  hnve  bt«Ti  deliT- 
ered  for  the  tioe  of  the  Bnu>h  Jlu^'um.  bound,  s«nttl.  or 
Flnche<)  io°;eiher,  and  upon  the  best  pKper  ou  whidi  tlie  ume 
stmtl  be  printed.  )ihiill  n'ilhin  one  culeiidur  tnunth  nfter  tlie  (Uf 
on  uhirh  rtny  surh  1>i>nk  e-tinll  fir^tl  he  f<oM,  puhlUlifd.or  oTrrM 
for  Mile  within  the  bilU  of  morialitv,  or  within  ihrct;  mloitilar 
months,  if  llie  riaiiie  shiill  rir»t  l>e  whl.  publishtnl.  or  nflert^t  for 
Sale  in  tmy  olber  part  of  (ho  United  Kin^'dom,  or  within  twrlra 
caleiidur  months  afler  ihe  Hanie  shall  tirst  he  lohl.  pubhiJird. 
or  offered  for  miIo  in  any  other  purl  of  the  BritiBh  dotnluioftf. 
be  delivered  ou  behalf  of  ihe  publisher  thereof,  at  the  BHtilh 
Miisenin. 

VII.  And  be  it  euncted,  that  every  copy  of  any  book  whidi 
under  the  provuioDK  of  this  Act  oajtht  to  be  deiirered  *i  afiufr 
said  shall  be  de]ivere«]  tit  the  Urili^h  Mnftruin  between  lbs 
hours  of  ten  in  the  fun-nouu  tuid  four  in  the  afiemoun  on  hIiT 
day  eicept  Sunday.  Ash  Wednesday.  Good  Friday,  and  Giriil- 
mas  Day.  to  oue  of  thij  oHIcvni  of  the  )<aid  mtucam.  or  to  ■one 
perHcn  authorized  by  the  tru:>tee5  uf  ihe  auid  museum  to  rvoivt 
the  annie ;  and  such  ofllcer  or  other  penton  recelN-ing  such  cofj 
is  hereby  required  to  give  a  receipt  in  writing  for  the  wme: 
anri  fluch  delivery  shal]  to  all  intt-nti;  and  purpoMs  lie  deemti^ 
to  be  good  and  suHlcient  delivery  noder  the  provittom  of  iln 
Act. 

V'l  1 1.  And  bo  it  enacted,  that  a  copy  of  llie  whole  of  i-rvj 
book,  ittid  of  any  second  or  subsequent  exliiion  of  ex'cry  hwk 
containiii;;  additions  Olid  idienitiuns,t(»gether  with  all  m»\»atii 
I>riiit»  belonging  thereto,  wlurh  after  the  pa>«iiig  if  thtp  Art 
BhiiU  he  pub]it<hud.  Khali,  on  dt'ni-md  thereof  in  writing.  Irft  il 
Ihe  place  of  abode  of  the  publisher  tJiervuf  at  nny  tinir  niUiia 
twelve  tuonthn  next  nnc-r  the  publicaliuu  thereof,  nuder  tfce 
hau'l  vf  ttic  oirnxT  of  tlie  CV>tn|uuiy  of  Statiunent  trlKi  •loll 
from  lime  to  titnu  be  appointed  by  the  »aid  cunipany  fhr  tkt 
purpoeies  of  ihia  Act,  or  under  llie  hand  of  any  oiher  pt-mM 
thereto  aiiihoriz<-d  by  the  persons  or  bodie.4  politic  and  a»^ 
porau*,  proprietors  and  manageri  ot  the  libraries  lulkwio^ 
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(videlicet,)  the  Bodleian  lihrnry  at  Oxfoni,  the  public  li- 
brary at  Cambridge,  tlie  library  of  the  Fuculiy  of  Advo- 
cates at  Edinburgh,  the  Iil)rary  of  the  College  of  the  Holy 
and  Undivided  Trinity  of  Queen  Elizalicth  near  r)uhlin, 
be  delivered,  upon  the  paper  of  which  the  largi'st  nnnibcr 
of  copies  of  such  ImioU  or  edition  Hhall  be  printed  for 
sale,  in  the  like  condition  a»  the  copies  prepared  for  sale  by 
the  publisher  thereof  respectively,  within  one  month  after 
demand  made  thereof  in  writing  as  aforesaid,  to  the  said  offi- 
cer of  the  said  Company  of  Stationers  for  the  time  being, 
which  copies  the  said  officer  »;hall  and  he  is  hereby  required 
to  receive  at  the  Inill  of  the  said  company,  for  the  uhc  of  the 
library  for  which  such  demand  shidl  be  made  within  such 
twelve  mouths  as  aforesaid ;  and  the  said  officer  is  hereby 
required  to  give  a  receipt  in  writing  for  the  same,  and 
within  one  month  nfler  any  sucii  book  shall  be  so  delivered 
to  him  as  aforesaid  to  deliver  the  same  for  the  use  of  such 
library. 

IX,  Proviited  also,  and  Xte  it  enacted,  that  if  any  publisher  PDbiixhan  dibt 
shall  he  de^irons  of  delivering  the  copy  of  suc-h  t>ook  as  shall   to  tt)«  itbiariev, 
be  demanded  on  behalf  of  any  of  the  said  libraries  at  such  titnthmcnOom- 
Hbrary,  it  slntll  Ihj  lawful  for  him  to  deliver  the  same  at  sucli  '**°'' 
library,  free  of  exi>en8e,  to  such  libnirian  or  other  iwi-son  au- 
thorized to  receive  the  same  (wlio  'ia  hereby  required  in  such 

case  to  receive  and  give  a  receipt  in  writing  for  the  same)  ; 
and  such  delivery  shall  to  all  intents  and  purposes  of  this  Act 
be  held  as  equivalent  to  a  delivery  to  the  said  officer  of  the 
Stationers  Company, 

X.  And  l>e  it  enacted,  that  if  any  publisher  of  any  such   PmaHTforde- 
book,  or  of  any  second  or  subsequent  edition  of  any  such  book,  inrc  mpW  tai  th* 
shall  neglect  to  deliver  the  i^ame  ]>urRuant  to  this  Act,  he  shall   bnriw. 

for  every  such  default  forfeit,  besides  the  value  of  such  copy 
of  such  book  or  edition  which  he  onght  to  have  delivered,  a 
sum  not  exceeding  five  jwunds,  to  be  recovere<l  by  the  libra- 
rian or  other  officer  (properly  iinthorized)  of  the  library  for 
the  nse  whereof  such  copy  shoidd  have  been  delivered.  In  a 
summary  way,  on  convit^tion  before  two  justices  of  the  peace 
for  the  county  or  place  where  the  publisher  making  default 
shall  reside,  or  by  ticlion  of  debt  or  otlier  proceedinj;  of  the 
like  nature,  at  the  suit  of  »ucli  librarian  or  other  officer,  in 
any  court  of  record  in  the  United  Kingdom ;  in  whirh  action, 
if  the  plaintiff  shall  obtain  a  verdict,  he  ^Ilall  recover  his  costs 
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reatonably  incurred  to  be  uaed  ns  beiwees  Attoroej  ud 
client. 

XI.  And  be  it  enacted,  (bat  a  book  of  rrgisirjr,  vhen^ 
nmy  be  registereH,  jis  berein-nfter  eiiucleil.  ihc  [)niprifU»rsWp 
ill  tliecopyrtglit  oriMwkB,atidaMigumenis  ibt-ruof,  and  tn  drv 
mulic  auil  musical  piecvs.  wfaelbi-'r  in  manuscript  or  ollterwicc; 
and  licences  ii6vcliu<!  »ucb  coprngtit,  bball  be  kt-pi  at  Uie  biU 
of  the  Slalioiiers  Cinnpuiiy  by  the  ciflii-t;r  ap|ioiiiled  b;  lbs 
said  comiuuiy  for  th^  piirpo«e4  of  this  Act,  and  ^lul]l  u  >tl 
convenient  limes  be  open  to  the  inspection  of  nny  per**,  ra 
ptiyment  of  one  shilling  for  every  entry  which  »liall  he  Kwrrtwd 
for  or  inspected  in  tlie  euid  book ;  nod  tliat  *ucb  offirer  »li»ll. 
whenever  tbereuato  reasonably  re<)uiredt  give  a  copy  of  aiij" 
entry  tn  bucIi  buok,  certifietl  under  hts  luuid,  and  impnakwd 
witli  the  fitniup  of  lUe  («jild  conipiiny.  to  In;  |irovi<ied  by 
them  lor  thnl  puqioi^e,  and  which  they  mrv  hereby  rrqnined 
to  provide,  (o  any  persoa  requiring  the  same,  on  payiDeot  la 
him  of  the  t<um  of  nve  shilling!^:  and  snch  ropier  wj  certiflcd 
and  imprefi'ed  »hidl  he  receive*!  id  eviilence  iu  hI)  court*,  ud 
in  nil  summary  proceeilings,  and  shall  be  pnaiA  (keie  |irDof  of 
the  jiroprieiorship  or  a.<>aignmeril  of  copyright  or  licence  M 
therein  cxprebtted.  hut  subject  to  be  i-ebuttud  by  other  evE'leixe, 
and  in  llie  case  of  dramatic  or  niuMcal  piece*  shall  be  prioi 
facie  proof  of  the  right  of  represeuimtioii  or  perfonDaDoe,  fab- 
jeet  t4i  be  rebutte<l  aa  aforesaid. 

Xn.  And  be  it  euacte*!,  that  if  any  person  aball  wHAiDj 
mnke  or  cause  to  be  made  any  &lBe  entry  in  the  n-gisiry  hoA 
of  ihe  Sifliioners  Coia])iftuy,  or  shall  wilfully  produce  or  oaa 
to  he  tendered  in  evidence  any  paper  falsely  purporting  tola 
ft  ropy  of  any  eniry  in  rhe  snid  book,  he  shHil  be  guiltj  of  ik 
indictable  miHtlenieAiior,  aixl  ithall  i>e  punished  acconlii^y. 

XI 11.  Ami  he  il  cnncled,  thiit  after  ihe  i)«*«iiig  of  tlib  Afll 
it  ehall  be  lawful  for  the  proprietor  of  copyri^jtit  in  tnj  luMk 
heretofore  publisheil,  or  lo  nny  book  hereafter  to  be  puh)td»eil 
to  make  entry  iu  the  registry  bcH^k  of  the  Stntioneri  Compoii; 
of  the  title  of  such  book,  the  time  of  the  f]rt>t  puhlimiio 
thereof,  the  name  ami  place  of  abo^le  of  the  pubIi^her  ibertoC 
and  the  name  and  place  of  nbo^le  of  the  projint* Uir  of  Cm 
co]iyri^ht  nf  the  said  liook.  vr  of  any  porliirni  of  sudi  coif- 
righi,  in  iho  form  in  llint  behalf  given  in  the  K'hedule  to  ikii 
Act  miticxo<I,  upon  paymeut  of  the  sum  of  five  thillin^U 
Liie  oilicer  of  the  said  company ;  aud  that  it  shall  be  U«ful 
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for  every  such  registered  proprietor  to  assign  liis  interest,  or 
any  portion  of  his  interest  therein,  by  making  entry  in  tlie 
said  book  of  registry  of  such  assignment,  and  of  the  name 
and  phice  of  abode  of  the  assignee  thereof,  in  the  form  given 
in  that  behalf  in  the  said  schedule,  on  payment  of  the  like 
■um  ;  and  such  assignment  so  entered  shall  be  effectual  in 
law  to  all  intents  and  pur|X)se8  whatsoever,  without  being 
■abject  to  any  stamp  or  duty,  and  shall  l>e  of  the  same  force 
and  eflTect  as  if  such  assignment  had  been  made  by  deed. 

XIV.  And  be  it  enacted,  that  if  any  person  shall  deem   ^^^^^ 
himself  aggrieved  by  any  entry  made  under  colour  of  this  Act  •o''7^  '*>•  ''«>'' 
in  the  said  book  of  registry,  it  shall  be  lawful  for  such  person  appij  u>  >  eourt 

or  U«  Id  term, 

to  apply  by  motion  to  the  Court  of  Queen's  Bench,  Court  of  or  jadgsia  ne*- 

«  ,..  r,  ,    .^      .  .  MOD,  who  in«y 

Common  rleas,  or  Court  of  Exchequer,  lu  term  time,  or  to  order  cueh  aotrr 
apply  by  summons  to  any  judge  of  either  of  such  courts  in  npaDgwi. 
vacation,  for  an  order  tttat  such  entry  may  be  expunged  or 
varied ;  and  that  upon  any  such  application  by  motion  or 
summons  to  pither  of  the  said  courts,  or  to  a  judge  as  afore- 
said, such  court  or  judge  shall  make  such  order  for  expunging, 
varying,  or  confirming  such  entry,  eitlier  with  or  without  costs, 
as  to  sudi  court  or  judge  shall  seem  just ;  and  the  ofhcer  ap- 
pointed by'the  Stationers  Company  for  the  purposes  of  this 
Act  shall,  on  the  production  to  him  of  any  such  order  for  ex- 
punging or  varj-ing  any  such  entry,  expunge  or  vary  the 
same  according  to  the  requisitions  of  such  order. 

XV.  And  be  it  enacted,  that  if  any  person  shall,  in  any   R«iMdjibrth« 
part  of  the  British  dominions,  after  the  passing  of  this  Act,  bj^tioDontiM 
print  or  cause  to  be  printed,  either  for  sale  or  exportation, 

any  book  in  which  there  shall  be  subsisting  copyright,  with- 
oat  the  consent  in  writing  of  the  proprietor  thereof,  or  shall 
import  for  sale  or  hire  any  such  book  so  having  been  unlaw- 
fully printed  from  parts  beyond  the  sea,  or,  knowing  such 
book  to  have  been  so  unlawfully  printed  or  imported,  shall 
sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be  sold,  pub- 
lished, or  exposed  to  sale  or  hire,  or  shall  huve  in  his  posses- 
sion, for  sale  or  hire,  any  such  book  so  unlawfully  printed  or 
imported,  without  such  consent  as  aforesaid,  such  offender 
shall  be  liable  to  a  special  action  on  the  case  at  the  suit  of 
the  proprietor  of  such  copyright,  to  be  brought  in  any  court 
of  record  in  that  part  of  the  British  domiuions  in  which  the 
offence  shall  be  committed  :  Provided  always,  that  in  Scotland 
inch  offender  shall  be  liable  to  an  action  in  the  court  of  ses- 
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■ton  in  Scotland,  wliich  shall  and  in»jr  l>e  broitglit  ■iiH  prose- 
cute<l  in  tlie  ttntne  mmitier  in  wtiicli  nny  other  adiuti  nf 
damages  lo  the  like  amount  may  be  brought  and  procrittol 
therp. 

XVL  And  be  il  cnncted,  that  after  llw  jniMtng  of  tlii*  Art, 
in  any  action  broiifibt  within  the  DHtiith  dominiont  a)*UTii( 
any  (loriitoQ   for  printing  any  such  book   for  itale.  hir«.  or  eK> 
pnrtation,  or  for  iQ)]>orting,  svlling.  publishing,  or  rjipoMB^  (o 
saie  or  hire,  or  causing  (o  be  imporle<l.  w>hl.  puhtUhi-d,  or  rt- 
poKciI  to  sale  or  liire.  any  «uch  book,  the  defendant,  on  ['Ir*d- 
ing  thereto,  shall  give  to  the  pluintifT  a  nulirt?  in  wniiogof 
any  objections  on  M'hich  he  means  to  rely  on  the  trial  of  toch 
action  :  and  if  the  nature  of  hit)  defence  be,  that  the  ptoiutJir 
iu  fiticli  action  wan  not  the  author  or  flmt  publinber  of  ib« 
boi)^  in  which  he  shall  by  such  action  claim  co|iynght.  or  b 
not  ihe  proprietor  of  the  copyright  therein,  or  iliat  aome  oth«r 
person  than  the  plaintitT  wok  the  author  or  first  ptibti&herof 
surh  book,  or  is  the  proprietor  of  the  copyright  tlictvio.  ih«i 
the  defeiiduiit  fthall  itpecifv  in  such  notice  the  nanv  at  ihe 
perfloii  who  hw  nllef^e-s  to  have  been  the  lUithnr  or  find  p«!»* 
lifther  of  nnch  book,  or  the  proprietor  of  tlio  copyright  ilieretB, 
togetlicr  with  lite  title  of  mich  l)ook,  and  the  linitt  wlien  aiwl 
the  place  where  «uch  book  wa-i  firiit  publi^he^l.  othenriw  tb» 
dt-fendnnt  in  such  action  shall   not  at  the  trial   or   hearing  of 
such  action  be  alloweil  to  give  any  evidence  that  the  pLuiitif 
in  such  action  wan  not  the  author  or  first  publislier  trf"  tin 
Imok  in  whirh  he  cliiim»  such  copyright  as  aforvsaid.  or  ihit 
he  wim  not  the  proprietor  of  the  copyright  ilierein ;  aiAn 
sueh  trial  or  hearing  no  otber  objection  shall  be  allowed  lo  y 
made  on  Itehalf  of  sndi  defemlunt  thiin  the  objection  itited  is 
such  notice,  or  Ihat  any  other  person  wiw  ihe  author  or  8«t 
publisher  of  such  iKXik.  or  tlie  proprietor  of  the  copyri^ 
therein,  than  the  person  speciRed  in  such  notice,  or  pve  a 
evidence  in  support  of  hie  defence  any  other  book  thu  one 
substnu daily  corresponding  in  title,  time,  and  place  of  palJi- 
cation,  with  the  (iile,  time,  and  place  specined  in  sucli  tn«f- 

XVII.  And  be  it  enacted,  that  after  the  paafingof  tbif  .Art 
it  Bhult  not  l>e  lawful  for  aiiy  penion.  not  bt>inj*  the  pmprirttf 
of  the  copyright,  or  some  ]ienion  authorizMl  by  him.  to  import 
into  any  iwrt  of  the  Dnited  Kingdom,  or  into  any  otiwr  part 
of  the  Hriiish  duminions,  for  oale  or  hire,  any  pritite^I  bnok 
first  compo&ed  or  writteti  or  printed  and  published  in  any  fart 
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of  the  said  United  Kingdom,  wherein  there  shall  be  copyriglit,  oiMwben,  uDd«T 

and  reprinted  in  any  country  or  place  whatsoever  out  of  the  nritan'theRoC 

British  domiiiioas  ;  and  if  any  pei-eon,  not  being  such  pro-  ua  double  th« 

prietor  or  person  authorized  as  aforesaid,  shall  import  or  bring,       "'* 

or  cause  to  be  imported  or  brought,  for  sale  or  hire,  any  such 

printed  book,  into  any  part  of  the  British  dominions,  contrary 

to  the  true  intent  and  meaning  of  this  Act,  or  shall  knowingly 

sell,  publish,  or  expose  to  sale  or  let  to  hire,  or  have  in  hia 

possession  for  sale  or  hire,  any  such  book,  then  every  such  book  Bookrinar  iw 

shall  be  forfeited,  and  shall  be  seized  by  any  officer  of  customs  or  cu*toiiu  or 

or  excise,  and  the  same  shall  be  destroyed  by  sucli  officer ;  and 

every  person  so  offending,  being  duly  convicteil  thereof  before 

two  justices  of  the  peace  for  the  county  or  place  iu  which  such 

book  shall  be  found,  shall  also  for  every  such  offence  forfeit 

the  sum  of  ten  pounds,  and  double  the  value  of  every  copy 

of  such  book  which  he  shall  so  import  or  cause  to  be  imported 

into  any  part  of  the  British  dominions,  or  shall  knowingly 

•ell,  publish,  or  expose  to  sale  or  let  to  hire,  or  shall  cause  to 

be  sold,  published,  or  exposed  to  sale  or  let  to  hire,  or  shall 

have  in  his  possession  for  sale  or  hire,  contrary  to  the  true 

inteDt  and  meaning  of  this  Act,  five  pounds  to  the  use  of  such 

officer  of  customs  or  excise,  and  the  remainder  of  the  penalty 

to  the  use  of  the  proprietor  of  the  copyright  in  such  book. 

XVIII.  And  be  it  enacted,  that  when  any  publisher  or-  Copyright  in  tn- 
other  person  shall,  before  or  at  the  time  of  the  passing  of  this   p^odi»iis  ud 
Act,  have  projected,  conducted,  and  carried  on,  or  shall  here-  i^  >  nAm,  »- 
afler  project,  conduct,  and  carry  on,  or  be  the  proprietor  of  miS."""*" 
uij  encyclopedia,  review,  magazint^,  periodical  work,  or  work 
pablished  iu  a  series  of  books  or  parts,  or  any  book  whatso- 
ever, and  shall  have  employed  or  shall  employ  any  persons  to 
compose  the  same,  or  any  volumes,  parts,  essays,  articles,  or 
portions  thereof,  for  publication  in  or  as  part  of  the  same,  and 
such  work,  volumes,  parts,  essays,  articles,  or  portions  shall 
have  been  or  shall  hereafter  be  composed  under  such  employ- 
ment, OD  the  terms  that  the  copyright  therein  shall  belong  to 
such  proprietor,  projector,  publisher,  or  conductor,  and  paid 
for  by  such  proprietor,  projector,  publisher,  or  conductor,  the 
copyright  in  every  such  encyclopaidia,  review,  magazine,  peri- 
odical work,  and  work  published  iu  a  series  of  books  or  parts, 
and  in  every  volume,  part,  essay,  article,  and  portion  so  com- 
posed and  paid  for,  shall  be  the  property  of  such  proprietor, 
projector,  publisher,  or  other  conductor,  who  shall  eujoy  the 
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BBmo  righu  M  if  he  were  the  actual  author  thereof,  aod  itiill 
hft%-e  Rucli  l<»rm  of  copj-right  tlierein  as  U  given  to  ihm 
ofbookfl  hy  tlnn  Act;  exi-e|tt  only  that  in  the  nue  of 
articltw,  or  portions  forming  part  of  nnd  fimt  puMuhril  in  k> 
viewfi.  ma<;aziiies.  or  other  penotHcal  works  of  a  like  OAton^ 
after  llit:  term  of  tweiily-ei^bc  years  from  the  first  palilioUioo 
thereof  re8]HM:tlvuly  the  right  of  publishing;  tlie  itunc  in  a 
separate  form  shnll  revert  to  the  author  for  the  remainder  of 
tbe  term  given  by  this  Act:  Provided  always  tluit  doiiiig  ibe 
term  of  tttenty-eiglit  years  the  said  proprietor,  projector, poU 
lishi-T,  or  conductor  ^hall  not  publish  any  such  essay,  nriidc^ 
or  |)orlioii  separately  or  singly  without  the  couMot  previoatly 
obtained  of  lliu  author  thereof,  or  his  iissignit :  ProTidt'd  alho, 
that  nothing  herein  contained  almll  alter  or  affect  the  right  of 
any  pei-sou  who  shall  have  been  or  who  shall  be  so  employed 
as  nlbresaid  to  publish  any  such  his  coinposiiioD  in  a  sepanu 
form,  who  by  any  contract,  express  or  implied,  may  liare  r^ 
served  or  may  hereafter  Teser\e  to  himself  such  right;  bot 
every  author  reserving,  retaining,  or  having  sucii  right  ibtll 
be  entilkil  to  the  copyright  in  nuch  compositiou  when  paU> 
lished  in  n  sejtarate  form,  uTording  to  this  Act,  without  prrjo* 
dice  to  the  right  of  such  proprietor,  projector,  publisher,  or 
conductor  as  aforesaid. 

XIX.  And  he  il  enacted,  (hat  the  proprietor  of  the  copy- 
right in  any  encyclopo^ia,  re\'iew,  magazine,  peri^idical  »OflL 
or  other  work  pulillshed  in  a  series  of  book;)  or  pari*,  shall  ta 
entitle<I  to  all  tiio  benefits  of  the  rrgistratioo  ai  Siatiotim 
Ilall  under  this  Act,  on  entering  in  the  said  book  of  n^tij 
the  title  of  ^uuh  cnnyclupivdia,  review,  periodtcxl  work,  or 
other  work  published  in  a  series  of  InMks  or  parts,  the  titosdf 
the  lirst  publication  of  the  first  volume.  numl>er.  or  part  iWe- 
of,  or  of  the  lirst  number  or  volume  first  published  aAerltie 
passing  of  this  Act  in  any  such  work  which  sluUI  hare  ben 
published  heretofore,  and  the  name  and  place  of  abode  of  lb* 
proprietor  ihereot;  and  of  the  pubjialtor  thereof,  wbro  viA 
publisher  shall  not  also  be  the  proprietor  therefif. 

XX.  And  whereas  au  Act  was  passed  in  the  tJitnl  jre»rof 
the  reign  of  his  late  Majesty,  to  ameuii  the  law  rvlaiing  M 
dramatic  literary  property,  and  it  is  expedient  to  extend  tit 
term  of  the  sole  lil>eriy  of  representing  dramatic  pieoes  ^iw 
by  that  Act  lo  the  full  time  by  this  Act  provided  for  tbe  ooo- 
tinuaiice  of  copyright:  Atid  wKcrcas  it  u  expedient  to  txteU 
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to  musical  compositions  the  benefits  of  that  Act,  and  also  of 
this  Act:  lie  it  therefore  enacted,  that  the  provisions  of  the   PnnidoiM of  r». 
■aid  Act  of  liis  late  Majest}*,  and  of  this  Act,  shall  apply  to   thhActobaii 
musical  compositions ;  and  that  the  sole  liberty  of  represent- -comporitioni; 
iDg  or  performing,  or  causing  or  permitting  to  be  represented  l^y  oAvpraMnt- 
or  performed,  any  dramatic  piece  or  musical  composition,  shall   ^i^1S!dBin. 
endare  and  he  the  property  of  the  author  thereof,  and  his   .t^ll^^'IburM- 
assigna,  for  the  term  of  this  Act  provided  for  the  duration   '^athardu^ag 
of  copyright  in  books;  and  the  provisions  hereiu-before  en-  JhThtproTUtad'*^' 
acted   in  respfifct  of  the  property  of  such  copyright,  and  of  ^Tti^i**"'- 
registering  the  same,  shall  apply  to  the  liberty  of  representing 
or  performing  any  dramaUc  piece  or  musical  composition,  aa 
if  the  samo   were  herein  expressly  re-enacted  and  applied 
thereto,  save  and  except  that  the  first  public  representation 
or  performance  of  any  dramatic  piece  or  musical  composition 
aball  be  deemed  equivalent,  in  the  construction  of  this  Act,  to 
the  first  publication  of  any  book :  Provided  always,  that  in 
case  of  any  dramatic  piece  or  musical  composition  in  mauu- 
■eript,  it  shall  be  sufficient  for  the  person  having  the  sole 
liberty  of  representing  or  performing  or  causing  to  be  rep- 
resented or  performed  the  same,  to  register  only  the  title 
thereof,  the  name  and  place  of  abode  of  the  author  or  com- 
poser thereof,  the  name  and  place  of  abode  of  the  proprietor 
thereof,  and  the  time  and  place  of  its  first  representation  or 
performance. 

XXI.  And  he  it  enacted,  that  the  person  who  shall  at  any  prapt4eton  or 
time  have  the  sole  liberty  of  representing  such  dramatic  piece  nrntio  reprawn- 
or  musical  composition  shall  have  and  enjoy  the  remedies  given  ^ii  tbe  rrmpdiM 
and  provided  in  the  said  Act  of  the  third  and  fourth  years  of  ^m  4.^0.  u. 
the  reign  of  his  late  Majesty  King  William  the  Fourth,  passed 

to  amend  the  laws  relating  to  dramatic  literary  property,  dur- 
ing the  whole  of  his  interest  therein,  as  fully  as  if  the  same 
were  re-enacteil  in  this  Act. 

XXII.  And  be  it  enacted,  that  no  assifniment  of  the  copT-  Aari^nment  of 
right  of  any  tx)ok  consisting  of  or  containmg  a  dramatic  piece  dnunattc  p\«e* 

.,  ■■iiiiiii  1  not  to  coDve;  Um 

or  musical  com^wsitiun  shall  be  holden  to  convey  to  the  as-  riithtornprv 
signee  the  right  of  representing  or  performing  such  dramatic 
piece  or  musical  composition,  unle.-'s  an  entry  in  the  said  reg- 
istry book  shall  be  made  of  such  assignment,  wherein  shall  be 
expressed  tlie  intention  of  the  parties  that  such  right  should 
pass  by  such  assignment. 

XXIII.  And  be  it  enacted,  that  all  copies  of  any  book  ttuai  bceoma  um 
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wherein  thero  f^nll  be  copyriglit,  and  of  whieti  eotrjr  tbaH 
Imve  bM>ii  nimlo  in  the  »iiiii  re<!i8(rv  hoi>k.  aod  nliit-h  fthall  have 
bven  uiihiwrully  [irinte<l  or  iinported  without  die  omMtntitr 
Mie  registered  |iroprieior  of  such  copyright  id  writing  anckr 
hill  huiid  firitl  oblutiieJ,  ithuU  be  dtx-uiud  to  bv  the  property  of 
the  prupi-ietor  of  such  copyright,  and  who  fehall  be  rrgi»tfTcd 
as  auch :  aud  such  registurt'd  pro|>ne[or  shall,  after  dcmad 
tliereof  in  writhig,  Ite  eitiitle<l  lo  site  for  nnd  tccovvt  the  mWi 
or  damages  for  the  deti-iiiion  thereof,  iu  au  actiuu  of  dttioM, 
from  any  party  who  xhnll  ili'luiii  the  siimc.  or  to  sup  for  mid  it- 
cover  dAiQHges  for  the  coureri'ioh  tliereof  iti  an  action  of  trttver. 

XXIV.  And  be  it  otiHctml,  iliiit  no  proprietor  of  twpjriflii 
iu  any  Iwuk  Mrhich  shall  lie  Jinit  piildii^hed  after  tlie  pnaMngrf 
this  Act  bIihII  nmintjiin  any  actiou  or  suit,  at  Inw  or  in  e^aily. 
or  any  sutnumry  proceediug.  in  renpect  of  any  iufringrmcntof 
iuch  copyright,   unless   be  shall,   liefore   comuicaring  nidi 
action,  suit,  or  prxK'eedingt  have  caused  au  entr)'  lo  he  tmde, 
ill  the  book  of  rcgisti'y  of  the  Stationers  Company,  of  ndi 
book,  purRUatit  to  tliis  A«.'t:   Provided  iilwayft,  thut  llie  omiv 
Bion  to  luake  such  entry  bIihU  not  affei:t  the  copyright  ia  «ay 
book,  but  only  the  right  to  lue  or  proceed  iu  r»|ie<x  ot  (In 
infringement  thereof  aa  afurusuid  :  Pro%'idcd  also,  tlut  nolhiag 
herein  contained  Bhall  prejudice  the  rcmediev  which  the  pre*- 
pritiCor  of  the  solo  tiberly  of  reprciienting  any  draiuaik:  [licrt 
fthutl  have  by  virtue  of  the  Act  pas5i-d  in  the  thin)  Tt>«rof  tb 
reign  of  hifi  Ute  Miijesty  King  William  tlie  Kuurth,  to  uniad 
the  hiws  relating  to  dmnmiic  literary  proj»erly.  or  of  this  Ast, 
although  no  entry  bhall  be  tnotle   iu   tlie  book  of  rt^txrj 
aron>nid. 

XXV.  And  be  it  ennclol,  that  nil  copyright  shall  be  dwcwd 
persontd  property,  and  &liall  be  lrHU»uii^ible  by  betiucit,  lit, 
in  case  uf  iuleitucy,  Blmll  lie  Bubjecl  lo  the  namK  hiw  uf  <£•• 
trilmtion  :i8  other  [R-reouol  pro|H.Tty.  itnd  in  ScoUiuid  »ball  be 
deemed  to  be  |M!r¥oniU  and  moveiiblu  ecitatc. 

XXVI.  And  be  it  enacted,  tluU  if  any  actton  or  suit  ■biS 
be  cutiiii)ence>d  or  brought  agatnit  any  |ier»on  nr  [wrtaH 
whooieoever  for  doing  or  ciiuning  lo  be  ibuiv  anyihing  in  (ku^ 
fluauce  of  this  Act^  the  defuudaiit  or  defen<bnt»  in  tuch  aeUDO 
may  pluiid  the  gencnd  isBue,  and  givo  the  special  maUer  >o 
evidence  ;  iiud  if  u|>on  such  action  a  verxlict  t<hull  be  givm  f' 
Um  defendant,  or  the  plaintiir  shall  become  nonsuited,  or  dip* 
continue  hia  action,  tlieu  tlie  defendant  sliuli  luire  nDditecTtf 
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his  full  co8ts,  for  which  he  shall  have  the  same  remedy  as  a  coau. 
defendant  in  any  case  by  law  hath  ;  and  that  all  actions,  suits,  Utniuuon  or 
bills,  indictments,  or  informations  for  any  otfeuce  that  shall  be 
committed  against  this  Act,  shall  be  brought,  sued,  and  com- 
meoced  witliiu  twelve  calendar  months  next  after  such  offence 
committed,  or  else  the  same  shall  be  void  and  of  none  etfect; 
provided  that  such  limitation  of  time  shall  not  extend  or  be  ««ptMtion». 

*  fce.  In  Rt>p«rt  or 

ooDstrued  to  extend  to  any  actions,  suits,  or  other  proceed-   tho  dwwBiy  of 
ingH,  which  under  the  authority  of  this  Act  shall  or  may  be 
brought,  sued,  or  commenced  for  or  in  respect  of  any  copies 
of  bool£s  to  be  delivered  for  the  use  of  the  British  Museum,  or 
of  any  one  of  the  four  libraries  herein-before  mentioned. 

XXVII.  Provided  always,  and  be  it  enacted,  that  nothing  sctIdk  the  rights 
io  this  Act  contained  shall  nffect  or  alter  the  rights  of  the  two  mum,  >iid  the 
DDiversities  of  Oxford  and  Cambridge,  the  colleges  or  houses   WMtmiuMr,    ' 
of  learning  within  the  same,  the  four  universities  in  Scotland, 

the  college  of  the  Holy  and  Undivided  Trinity  of  Queen 
Klizabeth  near  Dublin,  and  the  several  colleges  of  Eton, 
Westminster,  and  Winchester,  in  any  copyrights  heretofore 
and  now  vested  or  hereafter  to  be  vvstcd  in  such  universities 
and  colleges  respectively,  anything  to  the  contrary  herein 
contained  notwithstanding. 

XXVIII.  Provided  also,  and  be  it  enacted,  that  nothing  in   hTinx  m  to sub- 
tills  Act  contained  bIihU  affect,  alter,  or  vary  any  nglit  sub-  contnct*,  Md 
■istiug  at  the  time  of  passing  of  this  Act,  except  as  herein 
expressly  enacted;  and  all  contracts,  agreements,  and  obliga- 

UoDS  made  and  entered  into  before  the  passing  of  this  Act, 
and  all  remedies  relating  thereto,  shall  remain  in  full  force, 
anything  herein  contained  to  the  contrary  notwithstanding. 

XXIX.  And  be  it  enacted,  that  this  Act  shall  extend  to  Sztratof  acl 
the  United  Kingdom  of  Great  Britain  and  Ireland,  and  to 

every  part  of  the  British  dominions. 


Schedule  to  which  the  preceding  Act  refers. 

No.  1. 

FoBX  of  MisuTE  of  CoysENT  to  be  entered  at  Stationers  HalL 

We,  the  undersigned,  .^1.  B.  of  the  author  of  a  certain  book, 

Intituled  Y.  Z.  [or  the  personal  representative  of  the  author,  as  the 
CMe  may  be],  and  C.  />.,  of  do  liereby  certify,  tlrnt  we  have 
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consented  and  agreed  to  accept  the  benefit*  of  the  Act  paued  in  tbt 
fifth  jear  of  the  reigti  of  Her  Majestjf  Queen  Victoria,  cap.  ,f« 
the  extension  of  the  term  of  copyriglit  therein  proTided  by  the  Mid 
Act,  and  hereby  declare  that  sucli  extended  term  of  copyright  therelo 
is  the  property  of  the  said  A.  B.  or  C.  D. 
Dated  this  day  of         18    . 

Witness  .  (Signed)  A.  B^  C.  I). 

To  the  Registering  Officer  appointed  by  the  Sutioocti  Ctrnfaj. 


No.  2. 

FOBH  of  HBQDIBIKa   EXTBT  OT  PsOPSIBTOStHIP. 

I,  A.  B.  of  do  hereby  certify,  that  I SH 

the  proprietor  of  the  copyright  of  a  book,  intituled  Y.  Z.,  and  I  ben- 
by  require  you  to  make  entry  in  the  register  book  of  the  Stitiooen 
Company  of  my  proprietorsliip  of  such  Copyright,  according  to  tbt 
particulars  underwritten. 


Title  of  Book. 

NuM  of  PnbUihcr, 

■nd 
PI«M  of  PubUcftdon. 

Nun«  Mid  Pl>c«  of 

AXmA*  of  tta* 

Proprietor  of  tba 

Copyilgtit. 

Dataof 
rtnt  PibUntta. 

YZ 

A.B. 

Dated  this  day  of  18    . 

Witness,  C.  Z>.  { Signed) 


A.B. 


Kg.  3. 
ObIOINAL  EnTBT  of  PbOPBIETOESHIP  of  COPTBIGBT  of  a  Boo». 


nm*  of  mftklDg 
th«EDtr7. 


TtUaoTBook. 


Y.Z. 


Name  of  tba 
Pabllsher,  aod 

Place  of 
Publication, 


A.B. 


Name  and  Plac* 

of  Abode  of 

tba  l*roprfetar 

of  th« 

Copjrrigbt. 


Date  of  FM 

PabtiMlka. 


CD. 
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No.  4. 

FoBX  of  CoNCDBEEHCB  o(  the  Farty  assigning  in  any  Book 
preTWUsly  regiBtered. 

I,  A,  B.  of  being  tlie  asaigner  of  the  copyright  of  the 

book  hereander  described,  do  hereby  require  you  to  make  entry  of 
the  assignment  of  the  copyright  therein. 


Tltk  of  Book. 

AviBtMr  of  tht  Oopjright. 

A«dgnM  of  Copyilcht. 

Y.Z. 

A.B. 

CD. 

Dated  thii 


day  of       18    . 

(Signed) 


A.B. 


No.  5. 

Form  of  Ektrt  of  Abbionhbht  of  Coptbiobt  Id  any  Book  pre- 
viously registered. 


Dftto  of  Matrj, 


Title  of  Book. 


[Set  out  the  title 
of  the  book,  and 
refer  to  the  page 
of  the  registry 
book  in  which 
tlie  original  en- 
try of  the  copy- 
right thereof  is 
made.] 


AMdgnar  of  tha 
Copyright. 


A.B. 


AarigDM  of  Copytl^t. 


CD. 


7  &  8  Vict.  c.  12. 
An  Act  to  ttmend  the  Law  relating  to  International  Copyright. 

[9  Rkv.  Stat.  224.]  [10th  Mat  1844.] 

[Section  1  recites  1  &  2  Vict  c  59,  which  is  designated  as 
the  loteniational  Copyright  Act ;  5  &  6  Vict.  c.  45,  designated 
u  the  Copyright  Amendment  Act ;  3  &  4  Will.  IV,  c  15,  des- 
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R#pMl  of  Inter- 

■MttOOkl  Copt- 

riKht  Act.  1  ft  2 
Vkt  C  6d. 


Her  MO<«tT.  •>? 
order  (□  counrll, 
maj  direct  IhHl 
ftiithor*.  he.  of 
work*  flnt  pub- 
U«bed  Id  ftrnlgn 
eouDtrlei  *h»U 
hBT«  MpjrtKht 
Uwralo  within 
lMrMl^>eMty'a 
domlnloDa  Ibr 
an  J  t«nn  not 
a>Me<Ung  that 
fcr  whlcb  au- 
thor!, Ins.  of 
Ilk«  worki  flr*t 

Sabliabed  In  U)« 
nttod  Kfogdom 
would  b«vi)UtlMl 
to  eop/rlght. 


ignated  as  the  Dramatic  Lit«rary  Properly  Act ;  8  Geo.  IT. 
c.  13,  7  Geo.  III.  c  38.  17  Geo.  III.  c.  57,  and  6  &  7  Will 
IV.  c.  59,  designated  as  the  Engraving  Copyright  Actx;  and 
88  Geo.  III.  c.  71  (repealed  by  24  &  25  Vict.  c.  101),  awl 
54  Geo.  III.  c.  56,  designated  as  the  Sculptare  Copyriglit 
Acts.  It  then  declares :]  And  whereas  the  powers  vested  iu 
her  Majesty  by  the  said  International  Copyright  Act  ate 
iusiiflicient  to  enable  her  Majesty  to  confer  upon  autlion  of 
books  6rst  published  in  foreign  countries  copyright  of  the  like 
duration,  and  with  the  like  remedies  for  the  infringemeot 
thereof,  which  are  conferred  and  provided  by  the  s^d  Copy- 
right Amendment  Act  with  respect  to  authors  of  books  firrt 
published  in  the  British  dominions;  and  the  said  International 
Copyright  Act  does  not  empower  her  Majesty  to  confer  any 
exi'luijive  right  of  representing  or  perfonntng  dramatic  piecea 
or  musical  compositions  first  published  in  foreign  countries 
upon  the  authors  thereof,  nor  to  extend  the  priviic^  of  copy- 
right to  prints  and  sculpture  6rst  published  abroad;  and  it 
is  expedient  to  vest  increased  powers  in  her  Majesty  in  this 
respect,  and  for  that  purpose  to  repeal  the  said  International 
Copyright  Act,  and  to  give  such  other  powers  to  her  Majesty, 
and  to  make  such  further  provisions,  as  are  herein-after 
contained :  Be  it  therefore  enacted  by  the  Queen's  most  ex- 
cellent Miijesty,  by  and  with  the  advice  and  consent  ot  tbe 
lords  spiritual  and  temporal,  and  commons,  in  tliis  pnwDt 
Parliament  assembled,  and  by  tlie  authority  of  the  same,tbat 
the  said  reciied  Act  herein  designated  as  the  Intematioaal 
Copyright  Act  shall  be  and  the  same  is  hereby  repealed. 
[Rep.,  Stat.  Ij»w  Rev.  Act,  1874  (No.  2).] 

II.  And  be  it  enacted,  tlint  it  shall  he  lawful  for  her  3IajestT, 
hy  any  order  of  her  Majesty  in  council,  to  direct  tl«l,« 
resgwcts  all  or  any  particular  class  or  classes  of  the  fullowiog 
works,  (namely,)  books,  prints,  articles  of  sculpture,  and  other 
works  of  art,  to  be  defined  iu  such  order,  which  shall  after* 
future  time,  to  be  specified  in  such  order,  be  first  published 
in  any  foreign  country  to  be  named  in  such  order,  the  authon, 
inventors,  designers,  engravers,  and  makei-s  thereof  rerpec- 
tively.  their  respective  executors,  administrators,  and  a»igoN 
shall  iiave  the  privilege  of  copyright  therein  during  sui-h  period 
or  respective  periods  as  sliall  be  defined  in  such  order,  oot 
exceeding,  however,  as  to  any  of  tbe  above-mentioned  woricJ. 
the  term  of  copyright  which  authors,  iuveutors,  designersi 


7&8  VICT.  C.  12.  677 

engravers,  and  makers  of  the  like  works  respectivelj  first 
published  ill  the  United  Kingdom  may  be  then  eutitled  to 
under  the  hertin-before  recired  Acts  respectively,  or  under 
any  Acts  which  may  hereiifter  be  passed  in  that  behalf.' 

III.  And  be  it  enacted,  that  in  case  any  such  order  shall  ir  the  order 

ippllifl  to  books, 
apply  to  books,  all  and  singular  the  enactments  of  the  said  tho  eopjiisht 

^  ...  ,  ,  -       „  ,  .  ^         ,        Uw  o  to  books 

Uopynght  Amendment  Act,  and  of  any  otlter  Act  for  the  iin>t  pubiinbod  in 

time  being  in  force  with  relation  to  the  copyright  in  books  pfaaiimppijto 

first  published  in  this  country,  shall,  from  and  afler  the  time  which  uw oni«r 

so  to  be  specifie<I  in  ihat  behalf  in  such  order,  and  subject  to   tared. 'withMr^ 

8och  limitation  as  to  the  duration  of  the  copyright  as  shntl  be  *^'' ""^p"""- 

therein  contained,  apply  to  and  be  in  force  in  respect  of  the 

books  to  which  sm-h  ortler  shall  extend,  and  which  shall  have 

been  registered  as  herein-after  is  provided,  in  such  and  the 

same  manner  as  if  such  books  were  first  published  in  the 

United  Kingdom,  save  nnd  except  such  of  the  said  enactments, 

or  such  parts  thereof,  as  shall  be  excepted  in  such  order,  and 

save  and  except  such  of  the  said  enarlmcnts  as  relate  to  the 

delivery  of  copie-a  of  books  at  the  British  Museum,  and  to 

or  for  the  use  of  the  other  libmries  mentioned  in  the  said 

Copyright  Amendment  Act. 

IV.  And  be  it  enacted,  that  in  case  any  such  order  shall  if  ttu  order  ^p- 

.  ■  ■   t  ff  I  1  ,  P"**  to  prints, 

apply  to  pnnts,  articles  of  sculpture,  or  to  any  such  other  Mutpturca.  ke. 
works  of  art  as  aforesaid,  all  and  singular  the  enactments  of  i*w  u'w  prints 
the  said  Engraving  Copyright  Acts,  and  the  said  Sculpture  unt  pubiuhwi  in 
Copyright  Acts,  or  of  any  other  Act  for  the  time  being  in  Bhuli^appiy^ 
force  with  relation  to  the  copyright  in  prints  or  articles  of  i^iptoiSs,  &c. 
sculpture  first  published  in  this  country,  and  of  any  Act  for  ^^  relate,  if 
the  time  being  in  force  with  relation  to  the  copyright  in  any  •*i'*'"^ 
simikr  works  of  art  first  published  in  this  country,  shall,  from 
and  afler  the  time  so  to  be  specified  in  that  behalf  in  such 
order,  and  subject  to  such  limitation  as  to  the  duration  of  the 
copyright  as  shall  be  therein  contained  respectively,  apply  to 
and  be  in  force  in  respect  of  the  prints,  articles  of  sculptuie, 
and  other  works  of  art  to  which  such  onler  shall  extend,  and 
which  shall  have  been  registered  as  herein-after  b  provided, 
ui  such  and  the  same  manner  as  if  such  articles  and  other 
works  of  art  were  first  publi^Iied  in  the  United  Kingi1om,save 
sod  except  such  of  the  said  enactments  or  such  parts  thereof 
as  shall  be  excepted  in  such  order. 

I  By  section  12  of  25  &  20  Vict.  c.  68,  post,  p.  097,  the  provisiooa 
of  this  itatate  are  extended  to  paintings,  drawings,  and  photographs. 
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V.  And  be  it  enacted,  that  it  shall  be  lawful  for  htr  Mojestj, 
by  nnv  order  oflier  Miijesty  iu  council,  to  direct  thHi  the  Hutttors 
of  Hnunniic  pieces  aud  inU'^icHl  compositions  which  »h»ll  nfirr 
a  future  Ume,  to  be  specified  in  *uch  order,  be  first  |mblicly 
represoiited  or  performeii  in  uny  foreign  counlrj  lo  be  uatDdl 
in  such  order,  bIiuU  have  the  sole  liberty  of  represvolitig  or 
perrormiiig  in  any  pnrt  of  the  British  dominions  mch  dninitiie 
pieces  or  musical  cuni|>u9itions  during  8Uch  period  ns  »haU  be 
defined  in  such  order,  uot  exceeding  the  period  diiritti;  which 
authors  of  dramatic  pieces  and  mtisicRJ  cotnpositiouH  fint  pub* 
licly  represented  or  |>erfonDed  in  the  Unite^l  Kin{i;dom  niiy  for 
tlie  time  be  eutiiteil  by  law  to  the  sole  liberty  of  repreeuiiiioj 
and  [wrformiog  the  same ;  and  from  and  after  Ute  liiiw  mi 
Rpecifit^l  in  any  auch  Ia«t-mentioned  orUar  the  enactmenu  of 
Uiu  said  Drumatic  Literary  Property  Ace  and  of  tlie  mU 
Copyright  Amendment  Act,  and  of  any  other  Act  fiir  tbe 
time  being  in  force  with  relation  to  the  liberty  of  publidy 
reprefieiitin^  niid  [lerforming  dramntic  pieces  or  unisicnl  c<im- 
positiotts,  «h<dl,  subject  lo  such  limitation  as  lo  the  dunaion 
of  the  right  conferred  by  any  such  onler  us  Rhall  be  ihemii 
coiitnined.  apply  to  and  be  iu  force  in  respect  of  ibo  dnimi!ie 
pieces  and  musical  com [losii ions  to  which  such  onler  shiJl 
extend,  and  which  »hall  have  been  registered  as  herpiD-«A«r 
is  provlde«l,  in  such  and  ttte  same  manner  a&  if  such  drmastic 
pieces  and  musical  rompoeitiouft  hatl  been  lirsit  publicly  rt-pr?- 
sented  and  performed  in  die  Ilritish  dominions,  snvp  obI 
except  such  of  the  said  enactments  or  such  [mrts  thereof  u 
shiilt  be  excepted  in  such  order. 

VI.  i'rovided  Hlways,  and  be  it  enacted.  th»t  no  author  cf 
any  book,  drumatic  piece,  or  ranaieal  eoni|MMiiion,  or  liivcx' 
ecutors,  admitiiFitnitor«.  or  assigns,  and  no  inventor,  dr»<stK'< 
or  engraver  of  any  print,  or  maker  of  any  article  of  iculpium 
or  other  work  of  art,  his  executors,  adminUtrators.  or  a»igw 
shall  Imj  entiiled  to  the  IwneHt  of  this  Act.  or  of  any  onltrtn 
council  to  be  issued  in  pursuance  thereof,  unlcs*,  witliin  i 
time  or  times  to  be  in  that  behalf  prescribed  in  ncfa  uw4 
order  in  council,  such  book,  dramatic  piece,  musical  corapo*- 
tiori,  print,  article  of  sculpture,  or  other  work  of  art.  shall  hitft 
been  so  registered  aud  such  copy  thereof  shall  have  been  « 
delivered  as  herein-after  is  mentioned  ;  (that  is  to  rmy.]  * 
regarris  such  book,  and  also  such  dramatic  piece  or  muiail 
oompobition,  (in  the  event  of  the  same  haring  been  {ui&lsdj 


7  &  8  VICT.  C.  IS.  679 

the  title  to  the  copy  thereof,  the  name  and  place  of  abode  of 
the  author  or  composer  thereof,  the  name  and  place  of  abode 
of  the  proprietor  of  the  copyright  thereof,  the  time  and  place 
of  the  first  publication,  representation,  or  performance  thereof, 
as  the  case  miy  be^in  the  foreign  country  named  in  the  order 
in  council  under  which  the  benefits  of  this  Act  shall  be  claimed, 
shall  be  entered  in  the  register  book  of  the  Company  of  Sta- 
tioners in  London,  and  one  printed  copy  of  the  whole  of  such 
book,  and  of  such  dramatic  piece  or  musical  composition,  in 
the  event  of  the  same  having  been  printed,  and  of  every 
volume  thereof,  upon  the  best  paper  upon  which  the  largest 
number  or  impression  of  the  book,  dramatic  piece,  or  musical 
composition  shall  have  been  printed  tor  sale,  together  with 
ml!  maps  and  prints  relating  thereto,  shall  be  delivered  to 
the  officer  of  the  Company  of  Stationers  at  the  hall  of  the 
■aid  company;  and  as  regards  dramatic  pieces  and  musical  Mtodnmitio 
compositions  in  manuscript,  the  title  to  the  same,  the  name  Sl^^t^^"' 
and  place  of  abode  of  the  author  or  composer  thereof,  the  ^rfp" '"""""' 
name  and  place  of  abode  of  the  proprietor  of  the  right  of 
representing  or  performing  the  same,  and  the  time  and  place 
of  the  first  representation  or  performance  thereof  iu  the  country 
named  in  the  order  in  council  under  which  the  benefit  of  the 
Act  shall  be  claimed,  shall  be  entered  in  the  said  register  book 
1^  the  said  Company  of  Stationers  in  London  ;  and  as  regards  „  i^  points; 
prints,  the  title  thereof,  the  name  and  place  of  abode  of  the 
inventor,  designer,  or  engraver  thereof,  the  name  of  the  pro- 
prietor of  the  copyright  therein,  and  the  time  and  place  of  the 
first  publication  thereof  in  the  foreign  country  named  in  the 
order  in  council  under  which  the  benefits  of  the  Act  shall  be 
claimed,  shall  be  entered  in  the  said  register  hook  of  the  said 
Company  of  Stationers  in  London,  and  a  copy  of  such  print, 
apoD  the  best  paper  upon  which  the  largest  number  or  impres- 
sions of  the  print  shall  have  been  printed  for  sale,  shall  be 
delivered  to  the  officer  of  the  Company  of  Stationers  at  the 
hall  of  tlie  said  company  ;  and  aa  regards  any  such  article  •*  to  Kaiptun, 
of  sculpture,  or  any  such  other  work  of  art  as  aforesaid,  a 
descriptive  title  thereof,  the  name  and  place  of  abode  of  the 
maker  thereof,  the  name  of  the  proprietor  of  the  copyright 
therein,  and  the  time  and  place  of  its  first  publication  in  the 
foreign  country  named  in  the  order  in  council  under  which 
the  benefit  of  this  Act  shall  be  claimed,  shall  be  entered  in 
the  said  register  book  of  the  said  Company  of  Stationers  in 
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In  «M  Df  baoki 
l^iibtUhMl  «noo- 

ngbttr  tliv 
••■w,  lt«.  of  Uw 


Aui*iHliiirtil    Art 
fi  A  0  VkL  «  45. 
«•  t«0»r4>aB- 
uwTa  ilm  nr 
toMr  book  Af  Um 

SbittcwvT*,  ft« 
(b  Kti|it*  tu  books, 

&«.  r*itUUml 
ibla  Art 


wiofuffal  tint 


I<on<lt>ii ;  And  the  offlci-r  (if  the  shM  Compaur  of  Stftlkiimi 
n-«eiviiij(  sufh  <.'n|iieR  so  [o  lie  ilrHvered  as  arnrf-'.aid  fclull  girt 
a  reecipt  ii]  writing  for  tliu  same,  nni]  sucti  ileliterv  ^li^H  n 
all  iiiteiilft  and  purposes  be  a  suntcieut  delivery  ubdrr  Uw 
provisions  of  ibis  AcL 

VII.  Provided  ulways.  aiid  be  h  enacted,  iluit  if  a  buok  ba 
pulilislied  aiionyraouslj  it  shall  bu  BiifllL-imit  lo  iiiierl  in  ibe 
entry  thereof  in  such  register  book  tlie  iiarue  and  pla»  erf 
alxifl^  of  the  firnt  publisher  ihcrcrtf,  inslewl  of  llie  iiunir  attd 
pince  of  ,ilx»de  of  ihv  iiinhor  ihi-reof,  loj^-iber  with  a  df-pUfi- 
tion  ih.it  Fitfh  entry  is  iiiitde  either  ou  behalf  of  the  author  or 
on  Itehtilf  of  suoli  fir>il  publi^bvr,  as  lite  case  may  reijuirj. 

\'lll.  Atid  be  it  fiiiicled.  ihiit  the  fevenil  eiinettDnitt  in 
the  said  Copyri;:lit  Antc-iiduietit  Act  emitainvd  wllli  rrlalion 
to  keeping  the  Miid  register  book,  and  the  inspecitna  IhervoK 
the  Beurt.-heK  thereiu.  and  Uie  delivery  of  certified  and  atampnt 
copies  thereof,  the  reception  of  suoh  copies  in  evidvoce,  tbe 
mukitig  of  false  entries  in  the  said  book,  and  tlie  prodociioa 
in  evidence  of  jiapers  fjiUely  ]>(ir|>orting  lo  be  eojii*-*  of  nutria 
iu  the  Sitid  liook,  the  uppUc^tiuus  lo  the  courts  unJ  juiigv*  bf 
persons  npgrieved  by  entries  in  lite  )>aid  book,  and  the  expung* 
iiig  aod  varying  such  entries,  sliall  apply  lo  the  books,  dn* 
luatlc  pieo's,  aiid  musicd  compositionit,  piinta,  artida  U 
smilpttire,  and  other  works  of  art,  to  which  any  onl»  is 
council  issued  in  pursuance  of  this  Aci  bUkII  exti-ud.  bwIio 
the  entries  and  asiii'rnments  of  copyright  and  pn>[inriiir>idp 
tlierein,  in  ench  and  the  same  niunner  as  if  such  enaHuirau 
were  here  expressly  ouiicteil  in  relation  thereto,  save  and 
except  that  ihe  forms  of  entry  prei>cribe<l  by  ibe  ^aid  i\fy 
rijiht  Ainendtnent  Aci  may  be  varied  tu  meet  the  rimuD- 
stances  of  th«  case,  ami  that  the  sum  to  be  ileioanded  by  iKe 
ofticerof  ihe  said  Coin[iniiy  of  StaiionvrafurmjikiugBny  eoirT 
re<iitire<I  bv  this  Act  >i\m\i  he  one  sbillins  oolv. 

IX.  And  be  it  cuscti-d,  that  every  entry  made  In  panHoce 
of  this  Act  of  a  first  pnbltraiion  shall  be  prinift  facie  proof  of 
a  rightful  fintt  puhlioition ;  but  If  there  W  a  wniti::ful  fini 
publiuttion.  and  nny  party  have  availed  biaivelf  iherrnf  to 
obtain  an  entry  of  a  spurious  work,  no  order  for  rzpan^iiip  <v 
varying  sncb  entry  slmll  l»e  made  unle5a  it  be  piovrd  tu  ibe 
miiiiifnclion  of  the  court  or  of  the  judge  taking  ec^innceof 
the  application  for  expnnpng  or  varying  sach  entry,  Urn.  a-lilr 
re^ipcet  to  a  wroogful  publicatiou  in  a  country  to  wliich  tbs 
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author  or  first  publisher  does  not  belong,  and  in  regiird  to 
which  there  does  not  Biibi4ist  with  tills  country  any  treaty  of 
intenmiional  copyright,  that  the  parly  making  the  application 
was  the  author  or  first  publisher,  as  the  case  requires ;  second, 
with  respect  to  a  wrongful  first  pnblication  either  in  the  coun- 
try wliere  a  rightful  first  publication  has  taken  place,  or  in 
reganl  to  which  there  subsists  with  this  country  a  treaty  of 
international  copyright,  that  a  court  of  competent  jurisdiction 
in  any  such  country  where  such  wrongful  first  publication  lias 
taken  place  has  given  judgnuMit  in  favour  of  the  right  of  the 
party  claiming  to  be  tlie  author  or  first  publisher. 

X.  And  be  it  enacted,  that  all  copies  of  books  wherein  tliere  Copiwofbooki 
shall  be  any  subsisting  copyright  under  or  by  virtue  of  tins  rixhi  u  rutwut- 
Art,  or  of  any  order  in  council  made  in  pursuance  thereof,  ActprintBdin 

.  ,  .       fbrelgii  ronntriM 

pnnted  or  reprinted  in  any  foreign  country  except  that  in   attwr  tbu  thcM 

1.1  .     ,       .  «  ......     ...  .     .  whMein  the  book 

which  such  books  were  first  published,  shall  be  nnd  the  same  wuflmtpnb. 
are  hereby  absolutely  prohibited  to  be  imported  into  any  part  beimportad,*!- 
of  the  Rritish  dominions,  except  by  or  with  the  consent  of  the  » at  of  regut«rad 
registered  proprietor  of  the  copyright  thereof,  or  his  agent  ibTPibaButOKt 
aalhorized  in  writing,  and  if  importeil  contrary  to  this  prohi-  toj^^^t  to'pi«- 
bition  the  same  and  the  importers  thereof  shidl  be  subject  to  wwwdgooita. 
the  enactmentiii  in  force  relating  to  goods  prohibited  to  be  im- 
pelled by  any  Act  relating  to  the  customs ;  and  as  respects 
any  such  copies  so  pnihihited  to  be  imported,  and  also  as 
respects  any  copies  unlawfully  printed  in  any  place  whatso- 
ever of  any  books  wlierein  there  shall  be  any  such  subsisting 
copyright  as  aforesaid,  any  person  who  shall  in  any  part  of 
the  British  dominions  import  such  prohibited  or  unlawfully 
printed  copies,  or  who,  knowing  such  copies  to  be  so  unlaw- 
fully importeil  or  unlawfully  printed,  shall  sell,  publish,  or 
expose  to  sale  or  hire,  or  shall  cause  to  be  sold,  published,  or 
exposed  to  eale  or  hire,  or  have  in  his  possession  for  sale 
or  liire,  any  such  copies  so  unlawfully  imported  or  unlawfully 
printed,  sneh  offender  shall  be  liable  to  a  special  action  on  the   Ltabiiitj  of  par- 
case  at  the  suit  of  the  proprietor  of  such  copyright,  to  be  oo"iMorui7 
brought  and  prosecuted  in  the  fame  courts  and  in  the  same  ^fiy  prfotcd. 
manner,  and  with  the  like  restrictions  upon  the  proceedings 
of  the  defendant,  as  are  respectively  prescribed  in  the  said 
Copyright  Amendment  Act  with  relation  to  actions  thereby 
authorized  to  l>e  brought  by  prnprieturs  of  copyright  against 
persons  importing  or  selling  books  unlawfully  printed  in  the 
British  dominions. 
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luuiy  In  dtpmll 
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A>  tn  doMMltlnc 

DOpiM  (if  MCflB J 
■ITIIuh«M|UHI)l 

•dtilau. 


fbrfaMttMOBM* 
if  prtftlmfbr 

cmiotriM  >B<I 
clwMwof  work*, 
■Od  tlinaifur 
•■trin^  ftn.  luBV 
tadlBmnt. 


Ko  order  lo  tak« 
tAfi  untriM  it 
•Ulv*  tti»t  r*- 

dproeal  protec- 
tion I*  Mcurvd 
fcrputleHln* 
iMWMdIii  m>rfcs 

<nt  publitbvd 
In  VrlrLtii  do- 


Onkr*  to  b« 

EUt)[l|l|>pJ  lo 
ftBttc.ai.il  lo 
hkva<an-t**ir 
biela*Hl  lo  iU« 


Order*  totto  hti] 


XI.  Ami  be  it  cnact4'd,  Uiut  Uie  siiid  officer  of  the  nVl 
Cotn|Kitiy  of  Statiouers  Rhall  receive  at  tbe  hull  of  tlie  Mid 
CompRny  every  book,  volume,  or  print  so  lo  be  delivend  ai 
nfuririinid,  and  wUbin  one  calendar  month  aAer  receiving  kkIi 
book,  volume,  or  print  Klmll  depofiit  tJie  uune  in  the  library  of 
tlie  British  Miisieuni. 

XII.  Providnl  alwavfii  and  lie  il  enncted,  that  it  fthall  not 
bo  reqiiisile  lo  deliver  to  ilie  said  ufRcer  of  the  mid  Ktatioaen 
Ci>m|niny  luiv  printed  copy  of  the  aecoud  or  of  any  sabw«{oeot 
edition  of  Any  )>ook  or  hooka  so  delivered  as  «foreisid,  uute* 
the  SHme  sliull  roulaiit  additions  or  atlerationa. 

XIK.  And  be  it  enacted,  that  the  respective  terms  to  !<« 
speciHvd  hy  ftiich  orders  in  council  re«peciively  for  the  roar 
tiiiuance  of  ihe  prii-ilege  to  be  granted  in  respt^  of  worlu  U 
be  first  publifiliMl  in  furfij^  conntriei*  may  be  difTerent  (or 
works  first  published  in  different  furei;;ii  countries  and  for 
differoiit  classes  of  such  works ;  and  that  the  titncR  to  be 
prescribed  fur  tlie  entries  to  be  mado  in  llie  regi«ter  book  of 
the  StiitionerB  Company,  and  for  tlie  dvliveritn  of  the  hnub 
ami  olluT  ariiclcB  to  the  said  ufBcer  of  the  Siauonera  Cots- 
pauy.  lu  hui-eiu-lieftire  is  nieniionetl,  may  l>e  difTereul  for  dif- 
ferent foreign  countries  and  for  difTerent  clasaea  of  book*  or 
other  iiriifJes. 

XIV.  Provided  always,  and  be  it  enacted,  thai  ik>  twk 
onler  in  Council  «hall  have  any  effect  uulestt  it  shall  be  therns 
stated,  as  the  ground  for  iHbuiii};  the  same,  tliut  due  pnilectwa 
lias  been  secured  hy  the  foreign  power  no  namtrd  in  soch 
ortTer  in  council  for  the  l>enefit  of  (lartiea  iiitereated  in  woria 
liret  pubLjiihed  in  the  dominions  of  her  klajefiiy  sitnilar  to 
those  comprined  in  such  order. 

XV.  And  be  it  enarted,  that  every  order  in  council  in  b« 
made  under  the  authority  of  this  Art  shall  as  soon  aa  may  fao 
after  the  making  tiiereof  hy  her  Aliijeniy  in  rooiidl  be  jisb- 
liithed  in  the  I^^ndou  Gazette,  and  from  the  time  of  sack 
publicAtion  hIihU  have  the  samo  effect  as  if  every  part  thertof 
were  includt'd  in  tliiH  Act 

XVI.  Am)  hv  it.enactetl,  that  a  copy  of  every  order  of  brr 
Majiwty  iti  council  made  under  this  Act  bIuiU  be  laiil  befbre 
tiolh  llmiKeA  of  I'nrliiiment  within  mx  weeks  afler  ii*iiuiDgUic 
ftame,  if  I'lirliament  be  Itien  sitting,  and  if  not,  theti  uiibin 
six  weeks  after  tbe  oommoncemcni  of  the  then  next  soMion 
of  Farliameol. 
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XVII.  And  be  it  enacted,  that  it  shall  he  lawful  for  her  onbn  m^  ba 
Majesty  by  an  order  in  council  from  time  to  time  to  revoke 
or  alter  any  order  in  council  previously  made  under  the  au- 
thority of  this  Actr  but  nevertheless  without  prejudice  to  any 
rights  acquired  previously  to  such  revocation  or  alteration. 

[XVIII.  a]   Provided  always,  and  be  it  enacted,  that  noth-  TnaiutioH. 
ing  in  this  Act  contained  shall  be  construed  to  prevent  the 
printing,  publication,  or  sale  of  any  translation  of  any  book 
the  author  whereof  and  his  assigns  may  be  entitled  to  the 
benefit  of  this  Act 

XIX.  And  be  it  enacted,  that  neither  the  author  of  any  Anthon,  fte.  of 
book,  nor  the  author  or  composer  of  any  dramatic  piece  or  lidtsd  in  ibmin 
masical  composition,  nor  the  inventor,  designer,  or  engraver  mtititd  to  wpr- 
of  any  print,  nor  tlie  maker  of  any  article  of  sculpture,  or  of  Sd«*tj3^Act. 
•Qch  other  work  of  art  as  aforesaid,  which  shall  after  the 

passing  of  this  Act  be  first  published  out  of  her  Majesty's 
dominionfl,  shall  have  any  copyright  therein  respectively,  or 
any  exclusive  right  to  the  public  representation  or  perform- 
ance thereof,  otherwise  than  such  (if  any)  as  he  may  become 
entitled  to  under  this  Act. 

XX.  And  be  it  enacted,  that  in  the  construction  of  this  Act  iDt«rpi«utioa 
the  word  "  book  "  shall  be  construed  to  include  "  volume," 

**  pamphlet,"  "  sheet  of  letter-press,"  **  sheet  of  music,"  "  map," 
** chtirt,"  or  " plan  ; "  and  the  exprefsion  "articles  of  sculp- 
ture" shall  mean  all  such  sculptures,  models,  copies,  and  casts 
as  are  described  in  the  said  Sculpture  Copyright  Acts,  and  in 
respect  of  which  the  privileges  of  copyright  are  thereby  con- 
ferred ;  and  the  words  "  printing  "  and  "  re-printing  "  shall  in- 
clude engraving  and  any  other  ipethod  of  multiplying  copies ; 
and  the  expression  *<  her  Majesty  "  shall  include  the  heirs  and 
successors  of  her  Majesty ;  and  the  expressions  **  order  of  her 
Majesty  in  council,"  "order  in  council,"  and  " order,"  shall 
respectively  mean  order  of  her  Majesty  acting  by  and  with 
the  advice  of  her  Majesty's  most  honourable  privy  council ; 
and  the  expression  "  ofiicer  of  the  Company  of  Stationers," 
shall  mean  the  ofiicer  appointed  by  the  said  Company  of 
Stationers  for  the  purposes  of  the  said  Copyright  Amendment 
Act;  and  in  dcscrihing  auy  persons  or  things  any  word  im- 
porting the  plural  nuii^ber  shall  mean  also  one  person  or 
thing,  and  any  word  importing  the  singular  number  shall 

[a  Section  18  is  rep.,  16  &  16  Vict.  c.  12.  ■.  1,  bo  far  as  the  tame  is 
iDconsifltent  with  the  provUionB  tlieremsfter  contained.] 
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include  sevoj-al  pei-sonn  or  tlitngii,  nnd  »ny  word  importlog 
the  mascnliim  ttlmll  Ittrliide  aUo  the  feminine  geiitler;  ublcM 
iu  any  of  sik-)i  onses  tliere  slmll  1>e  somc-tliiug  iu  tLe  snLjeel 
or  context  repuguitut  to  sucU  construction. 


13  &  14  Vict,  c.  101. 

An  Jet  to  extend  and  ametid  thti  Aft$  relating  to  tAe  Cofyriyk 
of  JJeiiffnt. 

[10  Rev.  Stat.  1162.]  [I4tb  Auocst  1850.] 

Tlii«  statute  contains  the  following  provuioiit  relfttiog  to 
8cul[iture:  — 

itaRirtrfcUnn  fif  VI.  Tliat  the  registrar  of  design*,  u|>on  applicalioti  by  or 

(j«!  ft"'»it'bid  on  bchitif  of  ihe  propricior  of  any  scnlpiure,  ino<)el.  copv,  or 
S^Muwcopj-  w**t  within  the  pmlettiun  of  the  Sculpture  Copyright  Acti, 
right  At-ta.  ^jj^|  ^^^^Q,^  liyiiig  fiiriiishwl  with  t>uch  copy,  dniwitijc,  print,  or 

dcstiiptt'-n,  in  writing  or  in  print,  as  in  the  judgment  of  tix 
Buid  regiittrur  shull  he  snlTicient  to  iduntify  the  pnrticuljir  sralp- 
tuiv,  model,  copy,  or  cn^t  iu  res|)vct  of  which  rr^slnuion  ts 
deHiriiHl^  nii'l  the  nnnie  of  tho  p<«r!ion  claiming  to  be  prf>)irielnr, 
togeilier  will)  In^  plnce  uf  tibode  or  bu-ineM  or  other  |<lacr  of 
address,  or  ihe  name,  Myle,  or  tJtIe  of  the  finu  uudrr  which  hi 
iiuiy  hu  tradiug,  shiill  ri-gir^ter  »uch  ficiilplure,  ntiKlel,  oo|iy,  ar 
cu»t,  LU  such  iiiMUiier  aiul  form  a»  »hnlt  frum  lime  to  time  be 
prescribed  or  approved  by  the  Board  of  Trade,  fur  the  while 
or  any  part  of  tlie  Iltiu  during  which  ct>|iyri»lit  In  such  sculp- 
ture,  niodil,  copy,  or  cat^t  luuy  or  bhiill  exist  under  lite  Srolp 
tore  Copyright  Acts :  and  whenever  uny  such  registnuk* 
simll  be  nia<le.  (lie  Raiil  registrar  shall  certify  under  ht4  hisd 
and  ceal  of  otlice,  in  such  form  as  iho  eajd  iKianI  fchxll  dincc 
or  approve,  the  fact  of  Kuch  n'giKlralion,  urn!  the  date  of  the 
same,  and  the  name  of  ihe  registered  proprietor,  or  the  itjic 
or  title  of  tho  fimi  under  which  such  proprietor  lasy  U 
trading,  tugcilier  with  hU  placo  of  abodv  or  buuuea  or  ollrtr 
place  of  addre&a.^ 

1  By  the  38  &  30  Viet,  e  M,  M.  ^-t  (Uw  Rvp.  10  Sui  \Mi\, 
[uiiued  ill  IH76,  the  dutioi  vested  in  tlie  Boartl  of  Trails  l>jr  tlw  tV 
•iKOi  AcM  wore  tranifcrretl  lo  the  Comnii^fioner*  of  Pattni*.  «t>a 
wpre  alwi  empfiwfreii  lo  mnkc  ammncnitiils  (or  llw  perfimiuutc*  «f 
llie  ilulu.-B  or  Iti'gintrnr  ot  Denials,  whose  office  wa«  abulkticd. 
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VII.  That  if  anj  person  shall,  during  the  continuance  of  petwit^  fbr  mak- 
the  copyright  in  any  sculpture,  model,  copy,  or  cast  which   ropiwor^^J'* 
shall  have  been  so  registered  as  aforesaid,  make,  import,  or   ito,   *"'?'*"•' 
cause  to  be  made,  imported,  exposed  fur  sale,  or  otherwise 
disposed  of,  any  pirated  copy  or  pirated  cast  of  any  such 
sculpture,  model,  copy,  or  cast,  in  such  manner  and  under 
such  circumstances  us  would  entitle  the  proprietor  to  a  special 
action  on  the  case  under  the  Sculpture  Copyright  Acts,  the 
person  so  offending  shall  forfeit  for  every  such  offence  a  sum 
not  less  than  five  pounds,  and  not  exceeding  thirty  pounds,  to 
the  proprietor  of  the  sculpture,  model,  copy,  or  cast  whereof 
the  copyright  shall  have  been  infringed  :  and  for  the  recovery  jit  8  vict.  c. 
of  any  such  penalty  the  proprietor  of  the  sculpture,  model, 
copy,  or  cast  which  shall  have  been  so  pirated  shall  have  and 
Ik  entitled  to  the  same  remedies  as  are  provided  for  the  re- 
covery of  penalties  incurred  under  the  Designs  Act,  1842  : 
Provided  always,  that  the  proprietor  of  any  sculpture,  model,  copha  pabibhrd 
copy,  or  cast  which  shall  be  registered  under  this  Act  shall  ofn^pt*rad' 
not  be  entitled  to  the  benefit  of  this  Act,  unless  every  copy  or  £^"^1.^^  m""  *** 
cast  of  such  sculpture,  model,  copy,  or  cast  which  shall  be  "'•^•■••^■" 
published  hy  him  after  such  registration  shall  be  marked  with 
the  word  "registered,"  and  with  the  date  of  registration. 


15  &  16  Vict.  c.  12. 

An  Act  to  enable  Htr  Majetty  to  carry  into  effect  a  Convention 
with  France  on  the  Subject  of  Copyright ;  to  extend  and 
explain  the  International  Copyright  Acta  ;  and  to  explain 
the  Acts  relating  to  Copyright  in  Engravings. 

[11  Rbv.  Stat.  283.]  [28th  May  1852.] 

TVncREAS  an  Act  was  passed  in  the  seventh  year  of  the  reign  7  ft  8  Tiet.  e.  Ui 
cf  her  present  Majesty,  intituled  "An  Act  to  amend  the  law 
relating  to  international  copyright,"  herein-after  called  "  The 
Internadonal  Copyright  Act : "  And  whereas  a  convention  has 
lately  been  concluded  between  her  Majesty  and  the  French 
Bepublic,  for  extending  in  each  country  the  enjoyment  of 
copyright  in  works  of  literature  and  the  fine  arts  first  pub- 
lished in  the  other,  and  for  certain  reiluctions  of  duties  now 
levied  on  books,  prints,  and  musical  works  published  in  France : 
And  whereas  certain  of  the  stipulations  on  the  part  of  her 
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THE  LAW  OP  COPYRIGHT   AND  PLATBIGHT. 

Majesty  contaiiif^l  in  tlie  said  ireaty  require  the  nathorityrf 
PaHiament :  And  whereas  it  is  ex)>etlieiit  Ui&i  such  &uUioriiy 
shoutil  Iw  given;  and  ttiat  her  Aliijesiy  should  be  eniiblcfl  lo 
make  similiir  KlipiilHtionfi  in  any  trcftty  on  the  subject  oteapj^ 
right  which  nmy  hiMTarier  he  concluded  with  «iij  fonagB 
power  :  He  it  enacted  by  the  Queen's  most  excellent  Msjerij, 
by  nod  with  the  advice  and  consent  of  the  lords  spiritual  vA 
tempoi-al,  and  commons,  id  this  present  ParHameDt  at»eald«i 
aud  by  the  authority  of  the  same,  u  foltovs  : 

I.  The  eighteeiiih  section  of  the  said  Act  of  tlie  MvatA 
year  of  her  present  Majesty,  chapter  twelve^  shall  be  repeftledl, 
su  far  as  the  same  is  inooosistent  nith  the  provisions  henis* 
after  contained. 

II.  Her  Mdjesty  rany,  by  order  iu  council,  direct  ibiii  tlte 
atithore  of  books  wtitch  are,  after  a  future  time  to  be  qiecifiol 
in  such  order,  published  in  any  foreign  country  to  be 
in  such  order,  their  executors,  admin Isi rotors,  and 
shall,  subject  lo  the  provisions  hereiu-afier  contained 
ferred  to,  be  eirpowerctl  to  prevent  the  publication 
British  dominions  of  any  translations  of  sucli  books  not  so- 
thorised  by  tlu'tn,  for  such  time  as  may  ba  specified  ta  sock 
order,  not  extending  beyond  the  expiration  of  five  year*  fron 
tlic  time  at  which  the  authoriiced  translations  of  nuch  boob 
berQiii-afLcr  uientioued  are  respectively  first  pulili»hc<].  and  id 
the  case  of  hooks  published  in  parts,  not  extending  n*  to  t»A 
part  beyond  the  expiration  of  five  yean  from  tlie  tine  U 
whicli  the  authorizes)  tranhlatiou  uf  such  part  is  first  pohliflwil. 

III.  Subject  to  any  provisions  or  qualiticauons  cntnaiDMl 
in  such  order,  and  to  the  provisions  herein  contatneil  or  re- 
ferri'd  to,  th<^  hivvs  and  enactments  for  the  time  being  in  force 
for  the  purpose  of  preventing  the  infringement  of  copjr^lit 
In  books  piililished  in  the  British  dominionA  shall  be  apjJicd 
fur  tlte  purpose  of  preventing  tlie  publication  of  iranslsUMU 
of  the  books  to  which  such  order  extends  vrbtch  are  nut  un^ 
ttoned  by  the  authors  of  i^uch  hooks,  except  only  such  p^t^HH 
the  said  enactments  as  relate  to  the  delivery  of  copies  of  boflV 
for  the  use  of  tlie  British  Aluseum,  and  for  the  use  of  ibD 
other  libraries  therein  referred  to. 

IV.  Hc-r  Majesty  may,  by  order  in  council,  direct  that  aiH 
thorn  of  dramatic  pieces  which  are,  alter  a  future  time  to  be 
specified  iu  such  order,  first  ptihlicly  represented  lu  any  fa^ 
eigu  country  to  be  named  iu  such  order,  their  executors  ni- 


16  &  W  VICT.  C.  12.  687 

miDistrators,   and   assigne,   shall,   subject   to   the   provisions  mntbrftiim- 
herein-after  mentioned  or  referred  to,  be  empowereil  to  pre-  tha  reprweiTta- 
Tent  the  representation  in  the  Dritioh  dominions  of  any  trans-  ii^  tiMuiI^t^. 
latlon  of  such  dramatic  pieces  not  authorized  by  them,  for 
snch  time  as  may  be  specified  in  such  order,  not  extending 
beyond  the  expiration  of  five  years  from  the  time  at  which 
the  authorized  translations  of  such  dramatic  pieces  herein-after 
mentioned  are  first  published  or  publicly  represented. 

V.  Subject  to  any  provisions  or  qualificaUons  contained  in  Tb«i«npcm  tb« 
sach  last-mentioned  order,  and  to  the  provisions  herein-after  thanpnMota- 
contained  or  referred  to,  the  laws  and  enactments  for  the  time  pk«««  ■hlTi'ez- 
being  in  force  for  ensuring  to  the  author  of  any  dramatic  piece  thv^i^eri^Motft-* 
first  publicly  represented  in  the  British  dominions  the  sole  aurbmi^aut- 
liberty  of  representing  the  same  shall  be  applied  for  the  pur-  '•"op- 
pose of  preventing  tlie  representation  of  any  translations  of 

the  dramatic  pieces  to  which  such  lost-mentioned  order  extends, 
which  are  not  sanctioned  by  the  authors  thereof. 

VI.  Nothing  herein  contained  shall  be  so  construed  as  to  patIok  u  to  im- 
prevent  fair  imitations  or  adaptations  to  the  Jf^nghsh  stage  of  satoo  puxta,  fto. 
anj  dramatic  piece  or  musical  composition  published  in  any 

foreign  country.^ 

VII.  Notwithstanding  anytliing  in  the  said  International  ArtkiM  in  ibr- 
Copyright  Act  or  in  this  Act  contained,  any  article  of  politi-  b^'niViingu^ 
cal  discussion  which  has  been  published  in  any  newspaper  or  ^ubihhcdor 
periodical  in  a  foreign  country,  may,  if  the  source  from  which  iSJ^tw*^"" 
the  same  is  taken  be  ackuowledgefl,  be  republished  or  trans-  i^'irtdwi^''* 
lated  in  any  newspaper  or  jjeriodical  in  this  country ;  and  any  u'ni«»*rtwMit(ior 
article  relating  to  any  other  subject  which  has  been  so  pub-  {^e^SJli"^  ^ 
liahed  as  aforesaid  may,  if  the  source  from  which  the  same  is  J^'^'  ""•  ***'" 
taken  be  acknowledged,  be  republished  or  translated  in  like 

manner,  unless  the  author  has  signiBed  his  intention  of  pre- 
serving the  copyright  therein,  and  ihe  right  of  translating  the 
same,  in  some  conspicuous  part  of  the  newspaper  or  periodical 
in  which  the  same  was  first  published,  in  which  case  the  same 
shall}  without  the  formalities  required  by  the  next  following 
section,  receive  the  same  protection  as  is  by  virtue  of  the 
International  Copyright  Act  or  this  Act  extende<1  to  books. 

VIII.  Noauthor,  or  his  executors,  administrators,  or  assigns,  No  author  to 
shall  be  entitled  to  the  benefit  of  this  Act,  or  of  any  order  in  b«iMftt  or  tUi 

1  See  88  &  39  Vict.  c.  12,  post,  p.  697. 
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Aet, or ftv  (x^*>'  oooncil  Uiiieil  tii  piirsimnre  titeroof,  in  n^5{>ect  of  i)ie  Intifcta- 
#Mnt  xh^M^  tion  of  niiy  book  or  drninatio  piece,  if  the  following  reqtiiftitJnM 
K''-"b'Z^''"    are  not  complied  with :  (Oial  U  to  say,) 

rfquMCktti* 

1.  Tlic  nr!{;iiia1  work  from  whtrb  the  traiislation  U  <ci  b* 

made  mti«t  be  registered  and  ■  copy  thereof  dcpnaied 
in  Oic  Uiiiletl  Kingdom  ui  the  manner  rt^piiru*!  in 
'  ori<^iud   works  by   the  tnid    InteniationaJ   L'opyri^ 

Act,  within  ihi-ee  caleudar  moiiiJut  of  its  lant  pub)itt> 
tion  in  ihe  foreign  country: 

2.  The  iiulhor  must  notify  on  the  title  pngv  of  ihe  oncitwl 

work,or,  if  it  is  pubtislied  in  pnrts,  on  the  title  page  </ 
the  first  part,  or.  if  there  i»  no  title  page,  on  sosw  coin 
gpicuoua  part  of  the  work,  that  it  is  hii  iotenttoo  to 
rc!«erve  tlie  riglit  of  inirtKlatitig  it : 

8.  The   trandlauon   fuiitctioniMl  by   the  anthor.  or  a 

cherenf,  munt  be  published  either  in  the  countiy  wetf 
tiontil  iu  the  onler  in  council  by  virtue  of  which  k  ii 
to  be  protecteil,  or  in  the  UriU>h  dnniinions  nm  l»iw 
than  one  year  nller  the  registration  nrxl  depo*tt  in  tlie 
United  Kiii<:(lnm  of  the  ori^iitml  work :  and  ihe  wlit^ 
of  such  traiwlHUon  must  lie  publUhed  witliio  Hum 
years  of  such  regtstrutioti  and  dt-podt : 

4.  Siicli  tnin&hitioii  must  Ite  rt-'gi.«tered  iind  a  copy 
dejKisifeil  in  the  United  Kiugtlniii  w-iibiit  «  time 
mentioned  iu  thui  behalf  in  tlie  order  liy  which  it  it 
protected,  and  in  the  manner  provrde<3  by  the  «U 
IiileniiLtiouitl  Copyright  Act -for  the  registnuioo  tt4 
fleposit  of  orij^inal  works  : 

6.  Id  ttie  (uise  of  books  published  in  parti*,  ejich  part  of 

original  work  mu»t  be  registen-d  and  depnsiteil  in  tbil 
country  iu  the  tniinner  requiretl  by  the  said  Inierw- 
ntiiionat  Copyright  within  three  months  after  ilw  tnt 
luttilii'flilon  thereof  in  the  foreign  country; 
G.  In  the  ca>to  nf  dramatic  pieces  the  traiiHlatioii  saoccioad 
by  the  author  niu^t  be  publishul  within  three  oAati" 
months  of  the  registration  of  the  original  work : 

7.  The  above  rt'c|ui9itioni«  shall  apply  to  articles  ori; 

published  in  iiewppiipiirs  or  periotiu:«l8,  if  the 
ul^erwards  puhUshnd  in  a  separate  form,  but  shall  not 
apply  to  such  articles  as  originally  published. 


m^tm 
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All  ODpiea  of  any  works  of  literature  or  art  Trherein 
U  iiiiy  sttliHt*tiii|;  copyright  by  virtue  of  the  Ititernatioiul 
ijivn^lii  Act  ami  tliis  Act,  or  of  any  order  in  council  made 
ptinitianre  of  euch  Acts  or  either  of  ihem,  and  which  are 
lied,  ruprintwl,  or  mado  in  any  foroign  cftiirilry  exoopt  that 
wliicli  fiut-h  work  s)ialt  be  lirat  publinlitil,  and  all  uiiHullujr- 
tmnMations  of  any  iMnk  or  <lraniatic  \»vve  llie  puUlitiiliun 
|iubtii'  repro»potatiou  in  the  British  iloniinlooa  of  iratiHla- 
is  wliervof.  not  autlioriztfd  as  iti  iliis  Act  moutioued,  aIuII 
thv  linie  hcia^  \m  provenlpd  under  any  order  in  connril 
iile  in  purrtuiun-e  of  thin  Act,  are  horvhy  alw>olut4^1y  prohib- 
to  bu  imported  into  any  part  of  the  Uritieh  dominions, 
by  or  wiih  the  coneent  of  the  rcgintieie*!  proprietor  of 
copyright  of  Bitrh  work  or  of  such  book  or  piece,  or  his 
Mit  uiiiliorised  in  writing:  and  the  pnniiioo  of  the  Act  of 
'tite  nixlh  year  of  b*;r  Jliijt'sty  "to  amend  the  Inn*  of  copy- 
right." for  the  forfeiture,  seizure,  and  dt-strnction  of  any 
printrd  book  HrKi  puhli«hed  in  the  irnitod  Kingdom  wherein 
tbrrv  feiiall  he  copyright,  and  reprinted  in  any  country  nut  of 
|1m<  nriu«h  dtiminiona.  and  im|>ortod  into  any  part  of  the 
Britiib  domiiiionB  by  any  person  not  being  ilie  proprietor  of 
ihe  cupyrighl,  or  a  {wrson  uuthoricvd  by  such  proprietor, 
•hall  eat«ud  and  lie  appHcablt;  to  all  copies  of  any  works  of 
litrraturc  and  art,  aud  to  all  Irauslatioas,  the  tmport.itioQ 
ivhcrtxif  into  aiiy  part  of  the  British  dominioDa  is  prohibit«d 
■■der  this  AeL 

X.  The  pntvUioDi  herein-before  oontaiotKl  shall  be  iuoor> 
poraiCK)  with  the  Jnlernatiitnal  Copyright  Act,  and  shall  be 
nail  and  construed  therewith  as  one  AcL 

XI.  And  whereas  her  Alujesty  has  already,  by  onlor  in 
conni'Jl  under  Ute  utid  International  Copyright  Act,  given 
effect  to  wrtain  stipuUtions  coniainod  iu  tlto  «uitl  convention 
wiib  the  rrcuch  Republic;  and  it  is  exfiedient  tiiot  the  re- 
murMlcr  of  iliu  stipululions  ou  the  part  of  her  3Iigu«ty  in  the 
mU  oouventiou  contained  sliould  lake  effect  from  the  |masing 
of  ihia  Act  without  any  further  onler  in  coimrll :  During  iho 
oontiuuance  of  the  »aid  convention,  and  so  long  as  the  order  iu 
council  already  mode  under  the  said  Intemalioual  Copyright 
Art  remains  in  furee»  the  provistous  herein -before  coataiovd 
ahull  apply  to  the  said  ooorentran.  and  to  iranslationt  of  booki 
mud  dramatic  pieces  which  are,  after  the  piiaslng  of  this  Act, 
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puMlshed  or  represented  iu  France,  in  the  same  manner  at  if 
her  Miijcsty  had  Usucd  her  order  in  rouncil  in  purwwnce  of 
this  Act  for  giving  t-ffect  to  such  convention,  Mnd  hml  ifat^n 
directed  that  oiicb  tnmslations  shoulil  be  protected,  u  Ifema- 
before  mentioned  for  a  period  of  fire  year?  from  ihe  date  cf 
the  (irst  publication  or  public  representation  thereof  fwjw*- 
tively,  and  ■«  if  a  |ieriod  of  three  mootba  front  tlie  publication 
of  auch  translation  were  the  time  mentioned  in  such  order  ti 
the  time  within  whicb  Uie  same  must  be  registered  and  a  o^ 
thereof  deposited  in  the  United  Kingdom. 

XIV.  And  vhereju  by  the  four  Kreral  Acts  of  Parltaasail 
following  ;  (tbat  is  to  say.)  on  Act  of  tJie  «igbih  yt*r 
reign  of  King  George  the  Second,  chapter  thirteen  ; 
of  ihe  seventh  year  of  (he  reign  of  King  Geor«e  Uif  Titlnl, 
cliapter  tbirty-eight :  An  act  of  the  seventeenth  year  of  tin 
rcifju  of  King  George  the  Thint,  chapter  (illy-aeven;  and  in 
Act  of  the  seventh  year  of  King  William  the  Fourth,  el»|it«r 
fifly-nine,  provii^ion  is  made  for  securing  to  I'vcry  perwwi  «bo 
invents,  or  designs,  engntves,  etches,  or  works  iu  mettntiiito 
or  cliiaro^OKurOf  or,  from  bis  own  work,  design,  or  iovnii»ii> 
causes  or  procures  to  be  designed,  engraved,  etched,  or  WBritf^ 
in  meKxoliiito  or  chiarii-o<i>-urt>,  any  biKloricul  print  or  |ihiitt. 
or  any  print  or  prints  of  any  portrait,  conversation,  biD<knp& 
or  architecture,  map,  chart,  or  phtn,  or  any  other  print  or 
prints  wlmtsoever,  ami  to  every  person  who  eiigRive«,  clfheit 
or  works  in  mczxolinio  or  chiaro-oscuro,  or  causes  to  be  ea* 
graved,  etched,  or  worked  any  print  lukeu  from  any  pictuiv, 
drawing,  model,  or  sculpture,  notwithstanding  such  pnnl  W 
not  been  graven  ur  drawn  from  his  own  original  design,  rertais 
copyright)!  therein  define^l :  And  whereas  doubts  are  ailKt' 
taioed  whether  the  proviMons  of  the  »Lid  Acta  extetal  to  htlM>> 
graphs  and  certain  otJier  impressions;  and  it  is  expedicDl  to 
removo  suc!i  doubts : 

It  is  hereby  declared,  that  the  proTuiooi  of  the  Hid  Ma 
are  intended  to  include  prints  taken  by  lilbagnpltT.  « 
any  other  mechanical  process  by  wliicli  prints  or  iaipn** 
sions  of  drawinga  or  designs  are  capable  of  l>eing  mnUipUrd 
indeHuitely;  and  the  said  Acu  shall  be  oonstnied  accof^ 
ingly. 
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25  &  20  Vict.  c.  68. 

An  Act  for  amending  the  Law  relating  to  Copyright  in  Woris 
of  the  Fine  Arts,  and  for  repressing  the  Commission  of 
Fraud  in  the  Production  and  Sale  of  suck  Wbrh. 

[14  Rev.  Stat.  162.]  [2DTn  Jolt  1862.] 

Whereas  by  law,  aa  now  established,  the  authors  of  painiings, 
drawing?,  and  photogra|ih$  have  no  copyright  in  such  their 
works  ;  and  it  is  expedient  that  the  law  should  in  that  respect 
be  amended :  Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows :  — 

I.  The  author,  being  a  British  subject  or  resident  within  CopjriKfatin 
the  domiuions  of  the  Crown,  of  every  original  painting,  draw-  Ecre>fi?*iii>d« 
iDg,  and  photograph  which  shall  be  or  shall  have  been  made  tL  author  for 
either  in  the  Ilritish  dnmiiiions  or  elsewhere,  and  which  shall  mtcd  jtan  tf tw 
not  have  been  sold  or  dispased  of  before  the  commencement  '^<**"^ 
of  this  Act,  and  liiit  assigns,  shall  have  the  sole  and  exclusive 
right  of  copying,  engraving,  reproducing,  and  multiplying  such 
painUng  or  drawing,  and  the  design  thereof,  or  such  photo- 
graph, and  the  negative  thei-eof,  by  any  means  and  of  any  size, 
for  the  term  of  the  natural  tifie  of  such  author,  and  seveu  years 
after  his  death ;  provided,  that  when  any  painting  or  drawing, 
or  the  negative  of  any  photograph,  shall  for  the  first  time  after 
the  passing  of  this  Act  be  sold  or  disposed  of,  or  shall  be  made 
or  executed  for  or  on  behalf  of  any  other  person  for  a  good 
or  a  valuable  consideration,  the  person  so  selling  or  disposing 
of  or  making  or  executing  the  same  shall  not  retain  the  copy- 
right thereof,  unless  it  be  ezpressjy  reserved  to  him  by  agree- 
ment in  writing,  signed,  at  or  before  the  time  of  such  sale  or 
disposition,  by  the  vendee  or  assignee  of  such  painting  or 
drawing,  or  of  such  negative  of  a  photograph,  or  by  the 
person  for  or  on  whose  behalf  the  same  shall  be  so  made  or 
executed,  but  the  copyright  shall  belong  to  the  vendee  or 
assignee  of  such  painting  or  drawing,  or  of  such  negative  of  a 
photograph,  or  to  the  person  for  or  on  whose  behalf  the  same 
shall  have  been  made  or  executed ;  nor  shall  the  vendee  or 
assignee  thereof  be  entitled  to  any  such  copyriglit,  unless,  at 
or  before  the  time  of  such  sale  or  disposition,  au  agreement  in 
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writing,  iigned  by  the  person  bo  seltiog  or  disposiog  of  U« 
same,  or  by  tiis  ageal  duly  auihorizL'd,  tihall  have  bcvn  made 
to  that  vfiVct. 

II.  Nothing  herein  coiitHiiie<1  shall  prejudice  ihe  riiibt  of 
any  person  to  copy  or  use  any  work  in  whicli  there  eliall  \jf  do 
copyright,  or  to  represent  any  same  or  object,  noiwithitandiiig 
that  there  may  be  copyright  in  some  repreceatalion  of  loc^ 
Bcciie  or  ohjecU 

III.  All  copyright  uiid<;r  this  Act  bhall  be  deemed  perfonil 
ur  moveable  evtale,  and  shall  be  iissiguable  at  law;  ain)  erer^ 
assignment  thereof,  and  every  Ucence  to  u^e  or  copy 
menus  or  process  tho  design  or  work  which  shall  be 
ject  of  such  copyright,  shall  be  made  by  some  ooce  or 
ranilum  in  writing,  (o  be  signed  by  Uie  proprietor 
copyright,  or  by  his  agent  appointed  for  that  purpoie  io 
writing. 

I V.  There  &hnll  be  kept  at  the  ball  of  the  Stationers  Con' 
[laiiy,  by  the  olficer  apjkointcd  by  the  snid  Cum{iftDy  for  tbt 
purposes  of  the  Act  parsed  in  tbe  sixth  yenr  of  Iler  inwat 
Muje<(ty,  intituled  "  An  Act  to  amend  the  law  of  copyri^*' 
a  book  or  books,  entitled  ''The  Begister  of  Proprietors  of 
Copyriglil  in  Paiouugfi,  Dntwirtgs,  and  Pltoiographs,"  wtierm 
shall  be  entered  a  memorandum  of  every  eopyri^ht  to  *lii<Ji 
any  person  sbnll  be  eutiileil  under  this  Act,  and  uIbo  of  every 
subiteiliieiit  lu-tigiimeut  of  any  i>ucb  copyright ;  uud  t^ucb  tnmt- 
oranduni  shall  contain  a  statement  of  the  date  ofsuch  Dgreemfiit 
or  asai^iimcut,  and  of  tbe  uaniea  of  the  parties  tliereto,  auil  oflbfl 
name  and  place  of  abode  of  the  iieriiou  in  whom  such  oofiyrigid 
shall  be  vested  by  virtue  thereof,  and  of  the  ntuat  and  place  at 
aboile  of  the  author  of  the  work  in  whirh  there  »hull  be  aoA 
copyright,  together  with  a  short  description  of  the  naur*  ud 
subject  of  such  work,  mid  in  addition  thereto,  if  ifae  p^nm 
registering  shall  so  desire,  a  sketch,  outline,  or  photogrsph  uf 
the  i«aid  work ;  and  no  proprietor  of  any  such  copyright  slall  U 
entitled  to  the  benefit  of  this  Act  until  such  regtstratioo :  si»I 
no  action  shall  be  ^UBtaicablu  nor  any  |)onultybe  recoTtialik 
in  respect  uf  atiytblng  done  before  registration. 

V.  Tlie  several  enMctment«  in  the  said  Act  of  tbe  sixth  ;reir 
of  I  ler  prejtenl  Majesty  contained,  with  relutiou  to  keeping  tbe 
register  book  thereby  nKjuired,  and  the  inspectioa  thennCt^B 
searches  therein,  and  the  delivery  of  ccrtifie«l  at»d  siaaiped 
copies  lliurcof,  the  reception  of  such  copies  in  evideuov  ^ 
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making  of  fiilse  entries  in  the  said  book,  and  the  production 
Id  evidence  of  papers  falsely  purporting  to  be  copies  of  entnes 
in  the  said  book,  tlie  application  to  the  courts  and  judges  by 
persons  aggrieved  by  entries  in  the  said  book,  and  the  expung- 
ing and  varying  such  entries,  shall  apply  to  the  book  or  books 
to  be  kept  by  virtue  of  this  Act,  and  to  the  entries  and  assign- 
ments of  copyright  and  proprietorship  therein  under  this  Act, 
in  sucli  and  the  same  manner  as  if  such  enactments  were  here 
expressly  enacted  in  relation  thereto ;  save  and  except  that 
the  forms  of  entry  prescribed  by  the  said  Act  of  the  sixth  year 
of  Her  present  Majesty  may  be  varied  to  meet  the  circum- 
stances of  the  case,  and  that  the  sum  to  be  demanded  by  the 
officer  of  the  said  Company  of  Stationers  for  making  any  entry 
required  by  this  Act  shall  be  one  shilling  only. 

VI.  If  the  author  of  any  painting,  drawing,  or  photograph  Pm»ih^ onta- 
in  which  there  shall  be  subsisting  copyright,  after  having  sold  eopyricht- 
or  disposed  of  such  copyright,  or  if  any  other  person,  not  being 
the  proprietor  for  the  time  being  of  copyright  in  any  painting, 
drawing,  or  photograph,  shall,  without  the  consent  of  such  pro* 
prietor,  repeat,  copy,  colourably  imitate,  or  otherwise  muhiply 
for  Sale,  hire,  exliibition,  or  distribution,  or  cause  or  procure 
to  be  repeated,  copied,  colourably  imitated,  or  otherwise  multi- 
plied for  sale,  hire,  exhibition,  or  distribution,  any  sucli  work  or 
the  design  thi^reof,  or,  knowing  that  any  such  repetition,  copy,  or 
other  imitation  has  been  unlawfully  made,  sliall  import  into  any 
part  of  the  United  Kingdom,  or  sell,  publish,  let  to  hire,  ex- 
hibit, or  distribute,  or  offer  for  sale,  hire,  exliibition,  or  distri- 
bation,or  cause  or  procure  to  he  imported,  sold,  published,  let 
to  hire,  distributed,  or  ofi*ered  for  sale,  hire,  exhihitlon,  or  distri- 
buUon,  any  repetition,  copy,  or  imitation  of  the  said  work,  or 
of  the  design  thereof,  made  without  such  consent  as  aforesaid, 
rach  penon  for  every  such  offence  slinll  forfeit  to  the  proprie- 
tor of  the '  copyright  for  the  time  being  a  sum  not  exceeding 
ten  pounds ;  and  all  such  repetitions,  copies,  and  imitations 
made  without  such  consent  as  aforesaid,  and  all  negatives  of 
photographs  made  for  the  purpose  of  obtaining  such  copies, 
shall  be  forfeited  to  the  proprietor  of  the  copyright. 

VII.  No  person  shall  do  or  cause  to  be  done  any  or  either  PnuitfM  on 
of  the  following  acts ;  that  is  to  say,  dnctiou  ud 

First,  no  person  shall  fraudulently  sign  or  otherwis^e  affix, 
or  fraudulently  cause  to  be  signed  or  otherwise  affixed, 
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to  or  upon  anj  painting,  drawing,  or  photograph,  or  ibe 
negnlJve  ihereof,  any  nnme,  initial!),  or  monogram: 

Seoi>ii<Uy,i)o  person  shall  fniuilulently  sell,  pabli^h.exliitiii, 
or  di'i[iu»e  of,  or  offer  for  sale,  exhibition,  or  di»trihui)o&, 
any  painting,  drawiu';,  or  photograph,  or  negative  of* 
photograph,  tiaWng  thereon  thu  name,  initiaLs  or  OKitio* 
gram  of  a  person  nho  did  not  execute  or  make  such  work : 

Thirdly,  no  person  shall  fmudnlently  ntter.  dispose  of.  or 
put  ofT,  or  ctiusc  to  he  uttere<i  or  dispo&e*)  of,  any  copy 
or  colouraltle  imitaliou  of  any  painting,  drawing,  ot  |)l>a* 
tograph,  or  negative  uf  a  phologniph,  whether  thv re  ^iill 
be  Bul^ifiting  copyright  ibei'ein  or  not.  as  having  been 
made  or  executed  by  the  aullior  or  maker  of  the  cinjn"*^ 
work  from  which  such  copy  or  imitation  »ball  havB  beca 
taken : 

FourtblVt  where  the  auibor  or  maker  of  any  paintinj:, 
drawiug,  or  phologmplt.  or  negative  of  a  phologrsplLr 
made  eiihcr  K'fore  or  aher  the  passing  of  ihtft  Act,  klwU 
have  sold  or  oiheriri.te  {Mrted  with  the  posseiMion  ortaci 
work,  if  any  alteration  ^liull  aftem-ards  be  made  ib«ram 
by  Huy  other  person,  by  addition  or  otherwise,  no  perwa 
shall  be  at  libeny,  during  the  life  of  the  atithor  or  malur 
of  such  work,  without  hia  criiibent.  to  make  or  knowingly 
to  Bell  or  pabli^h,  or  offer  for  sale,  such  work  or  uiy 
oopiea  of  aucb  work  »o  altered  as  aforesaid,  or  of  any  part 
thereof,  as  or  for  the  unaltered  work  of  each  auti: 
maker : 


wyt 


Every  offender  nnder  lids  sc>lion  ehall^  npon  convkdM^ 
forfeit  to  ibe  person  aggrieved  a  eum  noC  exeeeiliug  IM 
pcjiuids,  or  nut  cxceediug  double  the  full  prire.  if  ti>y.  tt 
which  all  such  copies,  engravings,  imitution*,  or  allerwl  rorfci 
sbalt  have  been  Hiiid  or  offered  for  sale  ;  and  all  such  ropM, 
engravings.  imitHtionitT  or  altered  worku  shall  be  forfini^  to 
the  person,  or  the  assigns  or  legal  representative*  of  tli< 
person,  whose  llalne^  itiitials,  or  monngmm  «ha1l  be  m  rnud» 
lently  signeil  or  nfftxed  thereto,  or  lo  whom  saeh  spariotu  or 
altered  work  shall  he  so  fi-audulenily  or  falsely  atcriM  « 
nfiire^iaid  :  Provided  always,  lliat  the  peiuUties  JmpoMil  ^ 
this  Kertioii  r^hall  nut  be  incurred  nnloM  the  ppnoo  frbm> 
name,  initiaU,  or  monogram  shall  be  so  frandnlvntly  ligot*! 
or  afSxed,  or  to  whom  such  spuiious  or  altered  work  shill  V 
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so  fraudulently  or  falsely  ascribed  as  aforesaid,  stall  have 
been  living  at  or  within  twenty  years  next  before  the  time 
when  the  offence  may  have  been  committed. 

VIII.  All  pecuniary  penalties  which  shall  be  incurred,  and  Meanrjoi 
all  such  unlawful  copies,  imitations,  and  all  other  effects  and  miom. 
things  as  shall  have  been  forfeited  by  offenders,  pursuant  to 
this  Act,  and  pursuant  to  any  Act  for  the  protection  of  copy- 
right engravinn^s,  may  be  recovered  by  the  person  herein-before 
and  in  any  such  Act  as  aforesaid  empowered  to  recover  the 
same  respectively,  and  herein-after  called  the  complainant  or 
the  complainer,  as  follows : 

In  England  and  Ireland,  either  by  action  against  the  party  in  BniUnd 
offending,  or  by  summary  proceeding  before  any  two  jus- 
Uces  having  jurisdiction  where  the  party  offending  resides : 

In  Scotland  by  action  before  the  Court  of  Session  in  ordi-  in  floottand. 
nary  form,  or  by  summary  action  before  the  sheriff  of  the 
county  where  the  offence  may  be  committed  or  the  of- 
fender resides,  who,  upon  proof  of  the  offence  or  offences, 
either  by  confession  of  tlie  party  offending,  or  by  the 
oath  or  affirmation  of  one  or  more  credible  witnesses, 
shall  convict  the  offender,  and  find  him  liable  to  the 
penalty  or  penalties  aforesaid,  as  also  in  expenses;  and 
it  slmll  be  lawful  for  the  sheriff,  in  pronouncing  such 
judgment  for  the  penalty  or  penalties  and  costs,  to  insert 
in  such  judgment  a  warrant,  in  the  event  of  such  penalty 
or  penalties  and  costs  not  being  paid,  to  levy  and  recover 
the  amount  of  the  same  by  poinding:  Provided  always, 
that  it  shall  be  lawful  to  the  sheriff,  in  the  event  of  his 
dismissing  the  action  and  assoilzieing  the  defender,  to 
find  the  complainer  liable  in  expenses ;  and  any  judg- 
ment so  to  be  pronounced  by  the  sheriff  in  such  sum- 
mary application  shall  be  final  and  conclusive,  and  not 
subject  to  review  by  advocation,  suspension,  reduction, 
or  otherwise. 

IX-  In  any  action  in  any  of  Iler  TVIajesty's  Superior  Courts  Superior  Coutti 
01  Record  at  Westmmster  nnil  in  Dublin,  for  the  infringe-   which  any 
ment  of  any  such  copyright  as  aforesaid,  it  shall  be  lawful  for  mar  make  an 
the  Court  in  which  such  action  is  pending,  if  the  Court  be  j'uncuon,  fupM- 
then  sitting,  or  if  the  Court  be  not  sitting,  then  for  a  judge  of      '>."»<«>»'» 
luch  Court}  on  the  application  of  the  pl^utiff  or  defendant 
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respectiveljr,  to  mnke  such  order  for  au  injtincLioii,  mvpectioii, 
or  avcoiint,  and  tu  give  su^b  dircctiou  respcctiug  tucb  tctifni, 
iiijuncUou,itiiipectiou,]U)d  accotmURnd  the  proccetlingt  llicreb 
rcitpcclivc]^,  aa  to  tiucli  Court  or  judge  may  sevm  fiu 

X.  All  re[)CtiliouB,  copies,  or  imttHtiooi  o(  paiDtingR.  dnv- 
lugi,  or  photographs,  wherem  or  in  th«  design  whereof  ihtn 
shall  he  subsinling  copyright  under  tliis  Act,  and  all  rv[Kftit 
copies,  and  iinilatious  of  the  d«;sign  of  nnr  such  iMiotmg 
drawuigt  or  of  the  negative  of  any  such  photograph,  wlkidi, 
contrary  to  the  provisions  of  this  Act,  shall  hare  been  nufle 
in  nny  foreign  stnte,  or  in  any  part  of  ibe  Briiitth  domiDt<ni!, 
are  hereby  absolutely  prohibited  to  be  iiuiKirtiHl  into  any  tiul 
of  the  United  Kingdum,  exempt  by  or  with  the  coniw-nt  of  the 
proprietor  of  the  copyright  thereof,  or  his  agent  auiliuriW  in 
writing;  and  if  the  proprietor  of  any  sucb  copyright,  or  hii 
agent,  shall  declare  tliHt  any  goods  ioiported  are  repctitioiu, 
copies,  or  imitations  of  auy  such  painting,  drawin^f,  or  pboto* 
graph,  or  of  the  ucgfitive  of  any  such  pbotograph,  and  w  pro- 
hibited as  Kforesaid,  then  sucb  goods  may  be  detained  by  iht 
odicers  of  Iler  Majesty's  Customs. 

XI.  If  the  author  of  any  painting,  drawing,  or  piuAagn^ 
in  wliic^h  there  sliull  be  »iibsi«ling  copyright,  after  buTiug  hiU 
or  otberwi!*e  disposed  of  such  copyright^or  if  any  other  [wnoB, 
not  being  the  proprietor  for  the  lime  being  of  such  cupyHglit, 
sbitlU  without  the  consent  of  such  proprietor,  reptat,  cufii, 
colourably  imtlute,  or  utherwuto  multiply,  or  i-vusc  or  prucurc 
to  1k)  rept^ated,  copied,  culouruhly  imitated,  or  otherwise  mul- 
tiplied, for  sale,  hire,  exhibition,  or  dtstribation,  any  radi 
work  or  the  design  thereof,  or  the  negative  of  any  sucb  jibo- 
togmph.or  shall  toiport  or  cause  to  be  imported  into  any  pan 
of  the  United  Kingdom,  or  sell,  puhtiah,  let  to  hir>*,  fjliibii. 
or  distributei  or  oSer  for  sale,  hire,  exhtbiijon,  or  di&criUiUii>ii, 
or  cause  or  procure  to  be  wld,  ]HibIi6he<l,  lei  ii'  '  '  - 
itcd,  or  distributed,  or  oBered  fur  sale,  hire.  •  . 
dialributioii,  any  repetition,  copy,  ur  imitation  of  sudi  wort, 
or  the  design  thereof,  or  the  negative  of  any  sttch  pbotogrspb, 
made  without  such  consent  oi  aforesaid,  then  ereiry  saeli  pro- 
prietor, in  addition  to  the  remedi(«  hereby  given  for  the  »• 
coverj*  of  any  surb  penalties,  and  forfeiture  of  any  such  thii^ 
as  afon^uid,  may  recuver  tluu;iges  by  and  in  a  spevial  srlioa 
on  the  csae,  to  be  brought  against  tho  |»orson  m>  o(IiHK)ii)|i 
and  may  iu  such  uctiou  recover  and  enforeo  tbe  ddivuj  t^ 
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him  of  all  unlawful  repetitions,  copies,  and  imitations,  and 
negatives  of  photographs,  or  may  recover  damages  for  the 
retention  or  conversion  thereof;  Provided,  that  nothing  herein 
contained,  nor  any  proceeding,  conviction,  or  judgment,  for 
any  act  hereby  forbidden,  shall  affect  any  remedy  which  any 
person  aggrieved  by  such  act  may  be  entitled  to  either  at  law 
or  in  equity. 

XII.  This  Act  shall  be  considered  as  including  the  pro-  f^'J^j,*^,  12. 
visions  of  the  Act  passed  in  the  session  of  Parlinmeut  held  in  *^^ 
the  seventh  and  eighth  years  of  Her  present  Majesty,  intituled  u^i*  Aol 
**  An  Act  to  amend  the  law  relating  to  international  copy- 
right," in  the  same  manner  as  if  such  provisions  were  part  of 
this  Act 
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An  Act  to  amend  the  Law  relating  to  International  Copyright. 

[Law  Rep.  10  Stat.  133.]  [13th  Mat  1875.] 

Whereas  by  an  Act  passed  in  the  fifteenth  year  of  the  reign 
of  Her  present  Majesty,  chapter  twelve,  intituled  "  An  Act  to 
enable  Her  Majesty  to  carry  into  effect  a  convention  with 
France  on  the  subject  of  copyright;  to  extend  and  explain 
the  International  Copyright  Acts ;  and  to  explain  the  Acts 
relating  to  copyright  in  engravings,"  it  is  enacted,  that  *'  Her 
Majesty  may,  by  Order  in  Council,  direct  that  authors  of 
dramatic  pieces  which  are,  after  a  future  time,  to  be  specified 
in  such  order,  first  publicly  represented  io  any  foreign  conn- 
try,  to  be  named  in  such  order,  their  executors,  administrators, 
and  assigns,  shall,  subject  to  the  provisions  therein-after  men- 
Uoned  or  referred  to,  be  empowered  to  prevent  the  repre- 
sentation in  the  British  dominions  of  any  translation  of  such 
dramatic  pieces  not  authorized  by  them,  for  sucli  time  as  may 
he  specified  in  such  order,  not  extending  beyond  the  expira- 
tion of  five  years  from  the  time  at  which  the  authorized  trans- 
hhtions  of  such  dramatic  pieces  are  first  published  and  publicly 
represented : " 

And  whereas  by  the  same  Act  it  is  further  enacted,  *-  that, 
sabject  to  any  provisions  or  qualifications  contained  in  such 
order,  and  to  the  provisions  in  the  said  Act  contained  or  re- 
ferred to,  the  laws  and  enactments  for  the  time  being  in  force 
fi)r  ensuring  to  tlie  author  of  any  dramatic  piece  first  publicly 


698 


THB  LAW  OP  COPTBIOHT  AND  PLATBICBT, 


repre«L'ntei1  io  tbe  British  dominions  the  sole  liberty  of  r^p* 
reaviitin^  the  eume  shiill  be  ajiplied  for  tlie  purpoae  of  pre* 
Tenting  the  rirpruiicnlatioi)  of  any  Iratisluiiuiu  of  the  dnnuatie 
pieces  to  which  such  onler  extends,  which  are  oot  oanciJDiicd 
by  the  niilhorg  thereof:" 

An<i  whereaa  by  the  sixth  section  of  the  eaid  Act  it  U  pn>- 
vidtxl.  Unit  ''nothing  in  the  Bald  Act  contained  sh&U  be  m 
cotietrutxl  as  to  prevent  fuir  ImltBtiuus  or  adaptations  to  ibe 
Kngli-'h  etHgc  of  any  dnitnatic  piece  or  musical  coinpuutioB 
puhlifthKl  in  any  fi>reigu  country:" 

And  nrhereaj)  it  is  cx|>c4lient  to  alter  or  amend  tba  lut* 
mentioned  provision  tinder  certain  circnmsUinceB : 

He  it  therefore  enncted  by  the  Queen's  most  Kxeelteat 
Briijesty,  by  and  with  the  advice  and  consent  of  tlie  I»nli 
Spiriliinl  and  Tcinporn),  and  CommonB,  in  this  pr«fteut  Par- 
liameiit  n^semblud,  and  by  the  authority  of  ibe  nine,  ai 
follows ;  vis., 

I.  In  any  case  iu  whicli,  by  virtue  of  the  enactineoia 
herein-Iiefore  recited,  any  Order  in  Cotincll  has  bean  or  may 
herejifter  be  made  for  the  pur[K)se  of  exten<liug  protection  to 
the  translations  of  drarautic  pieces  Drst  publicly  rupreaealed 
in  any  foreign  o'uutry.  it  ttball  be  biwful  for  Her  Uajcsly  hj 
Order  in  Council  to  dinct  thut  tlie  sixth  H>ctiun  of  tlie  uuil 
Act  shall  not  apply  to  the  dramulic  pieces  to  which  prolt^iuQ 
U  so  extended:  and  thercu[>ou  the  said  recited  Act  thai]  take 
effect  with  respect  to  such  dramatic  pieces  and  to  tbe  tnnila- 
tions  thereof  ai  if  the  said  sixth  section  of  the  said  Act  Vfln 
hereby  repealed. 


Rerised  Siattttt  of  the  United  Slate*,  being  fAa  Jet  cf  Jufy 
6.  1870,  as  contained  in  Me  HeriteJ  Statutet,  Hetaai 
Mditioii,  1878,  yjo^  957. 

4948.  Copyrights  to  be  under  charge  of  Librarun  of  OMh 
gress. 

4940.  Seal  of  ofllce. 

4950.  Bond  of  Librarian. 

4951.  Annual  report. 

4952.  What  publications  may  be  entered  for  copyngH 
495<1.  Term  of  Copyrights. 

4954.  Continuance  of  term. 

4955.  Assignment  of  copyrights  and  recording. 
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4956.  Deposit  of  title  and  published  copies. 

4957.  Book  of  entry  and  attested  copy. 

4958.  Fees. 

4959.  Copies  of  copyright  works  to  be  furnished  to  Libra- 
rian of  Congress. 

4060.  Penalty  for  omission. 

4961.  Postmaster  to  give  receipts. 

4962.  Publication  of  notice  of  entry  for  copyright  pre- 
scribed. 

4963.  Penalty  for  false  publication  of  notice  of  entry. 
49G4.  Damages  for  violation  of  copyright  of  books. 

4965.  For  violating  copyright  of  maps,  charts,  prints,  &c. 

4966.  For  violating  copyright  of  dramatic  compositions. 

4967.  Damages  for  printing  or  publishing  any  manuscript 
without  consent  of  author,  &c. 

4968.  Limitation  of  action  in  copyright  cases. 

4969.  Defenses  to  action  in  copyright  cases. 

4970.  Injunctions  in  copynght  cases. 

4971.  Aliens  and  non-residents  not  privileged. 

Sec.  4948.  All  records  and  other  things  relating  to  copy-  copyriKhta  to  b« 
rights  and  required  by  law  to  be  preserved,  thall  be  under  ubntriuofCon- 
the  control  of  the  Librarian  of  Congress,  and  kept  and 
preserved  in  the  Library  of  Congress ;  and  the  Librarian  of 
Congress  shall  have  the  immediate  care  and  supervision 
thereof,  and,  under  the  supervision  of  the  joint  committee  of 
Congress  on  the  Library,  shall  perform  all  acts  and  duties 
required  by  law  touching  copyrights. 

Sbc.  4949.  The  seal  providid  for  the  office  of  the  Librarian   BMiorofflo*. 
of  Congress  shall  be  the  seal  thereof,  and  by  it  all  records  and 
papers  issued  from  the  ofiice  and  to  be  used  in  evidence  shall 
be  authenticated. 

Sec.  4950.  The  Librarian  of  Congress  shall  give  a  bond.   Bond  of  ubn- 
with  sureties,  to  the  Treasurer  of  the  United  States,  in  the 
sum  of  five  thou9an<l  dollars,  with  the  condition  that  he  will 
render  to  the  proper  officers  of  the  Treasury  a  true  account 
of  all  moneys  received  by  virtue  of  his  office. 

Sec.  4951,  The  Librarian  of  Congi-ess  shall  make  an  annual   A""""*!  rtpott 
report  to  Congress  of  the  number  and  description  of  copyright 
publications  for  which  entries  have  been  maJe  during  the 
year. 

Sec.  4952.  Any  citizen  of  the  United  States  or  resident  whatpubi!o«- 
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therein,  wlio  oliall  be  the  author,  iiiveDtoff  de»j;Derf  or  pnk 
]inetr>r  of  uny  book,  map,  chart,  dramatic  or  cotuioU  compou- 
tion,  cngraviug.cut,  priut,*  or  photognipb  or  negaljve  ibemif^ 
or  of  a  paiiittng.  druwiug,  ckromo,  slRlue^  statiurj.  mid  uf 
moduLi  or  designs  intended  to  be  perfected  as  works  of  the 
lino  arts,  and  the  executor*,  adoiinistmlors,  or  asaigns  of 
any  such  person  »hat!,  upon  complying  with  the  prnnsiooBof 
this  chapter,  have  tJie  sole  liberty  of  printing,  repriniit^. 
publtsliiiig,  eoroptctiiig,  copying,  executing,  &uUlkiug,  tuA 
vending  iho  Hitiie;  and,  in  the  case  of  a  dramatic  compou* 
tion,  of  puUioly  performing  or  repreaeotuig  it,  or  caudi^  it 
to  he  performt^d  or  represented  by  otberB.  And  aaibors  may 
resRrve  the  ri^hl  to  dramatize  or  to  tran<>btf>  tlieir  qwu  •rorkk 

Skc.  4'Jr>;i.  Copyright*  shall  be  granted  for  the  term  of 
twenty -tight  ye:ir«  from  the  time  of  recording  the  title  tliereof, 
in  the  manner  hereinafter  directed. 

Sec.  41)54.  The  Htithor,  inventor,  or  designofr  if  he  be  etiH 
living  and  a  citizen  of  tJic  United  Stntoc  or  resident  themn, 
or  lii^  widow  or  children,  if  ho  be  dcwl,  shall  have  the  same 
exclusive  right  continued  for  the  further  term  of  foun««i 
years,  upon  recording  the  title  of  the  work  or  description  nf 
the  article  so  secitreil  a  second  time,  and  complying  with  all 
otlier  a'guhitionti  in  regiird  to  original  copyrighLs,  irilhin  ni 
months  before  the  cxptnilion  of  the  fint  term.  And  fuch 
person  stiuU.  withiu  two  munlhfi  from  tlie  date  of  said  rencinl, 
cause  a  copy  uf  the  record  thereof  to  be  publislied  io  one  or 
more  newspaiiers,  printed  in  tbo  United  States*  for  the  ^aoe 
of  four  weeks. 

Sec.  4035.  Copyrights  shall  be  assignable  in  law,  briny 
iniitrnmeni  of  writing,  and  Kuch  a^ftignniont  sluill  be  recorded 
iu  the  office  nf  tlio  Librarian  of  Congress  within  sixty  iMy% 
after  its  execution;  in  default  of  which  it  shall  be  roiil  ai 
ugain^l  any  suWqueul  purchaser  or  mortgagee  ibr  a  valo^ils 
conHtderatiun,  without  notice. 

Sec.  4956.  No  person  shall  be  entitled  to  a  oopyri^lit 
unless  he  shall,  before  publication,  delirer  at  tJie  office  of  tlu 
Librarinn  of  Congress  or  de|tosit  in  ilio  mail  addressed  to  tho 
Librarian  of  Congress,  at  WaHliingtun.  Dislricl  of  C^unbtt. 
a  printed  copy  of  the  title  of  the  hook  or  otlwir  article,  of  • 
descri|>tion  of  iho  painting,  drawing,  chromo,  statue,  stajury, 
or  a  model  or  deAigti  for  a  work  uf  the  fine  arts,  for  wbich  he 
I  See  Act  of  1874,  •,  8,  poU,  p.  70&. 
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desires  a  cofijright,  nor  uoless  ha  shall  also,  within  ten  days 
from  the  publication  thereof*  deliver  at  the  office  of  the 
Librarian  of  Congress  or  deposit  in  the  nail  addressed  to  the 
Librarian  of  Congress,  at  Washington,  District  of  Columbia, 
two  copies  of  such  copyright  book  or  other  article,  or  in  case 
of  a  painting,  drawing,  statue,  statuary,  model,  or  design  for  a 
work  of  the  fine  arts,  a  photograph  of  the  same. 

Sec.  4957.  The  Librarian  of  Cong'ress  shall  record  the  Book  of  ratrjr 
same  of  such  copyright  book  or  other  article,  forthwith,  in  a  cop;. 
book*  to  be  kept  for  that  purpose,  in  the  wonls  following : 
"Library  of  Congress,  to  wit:  Be  it  remembered  that  on 
the  day  of  ,  A.  B.,  of  ,  hath  deposited  in  this  office 
the  title  of  a  book,  (map,  chart,  or  otherwise,  as  the  cnse  may 
be,  or  description  of  the  article,)  the  title  or  description  of 
which  is  in  the  following  words,  to  wit ;  (here  insert  the  title 
or  description,)  the  right  whereof  he  claims  as  authoc  (origi- 
nator, or  proprietor,  as  the  case  may  be,)  in  conformity  with 
the  laws  of  the  United  States  respecting  copyrights.  C.  D., 
Librarian  of  Congress."  And  he  shall  give  a  copy  of  the  title 
or  description,  under  the  seal  of  the  Librarian  of  Congress,  to 
the  proprietor  whenever  ho  shall  require  it. 

Ssc.  4958.  The  Librarian  of  Congress  shall  receive,  from  tcm. 
the  persons  to  whom  the  services  designated  are  rendered,  the 
following  fees :  — 

First.  For  recording  the  title  or  description  of  any  copy- 
right book  or  other  article,  fifty  cents. 

Second.  For  every  copy  under  seal  of  such  record  actually 
given  to  the  person  claiming  the  copyright,  or  his  assigns, 
fifty  cents. 

Third.  For  recording  any  instrument  of  writing  for  the 
assignment  of  a  copyright,  fifteen  cents  for  every  one  hundred 
words.* 

Fourth.  For  every  copy  of  an  assignment,  ten  cents  for 
every  one  hundred  words,* 

All  fees  ao  received  shall  be  paid  into  the  Treasury  of  tho 
United  States. 

Sec.  4959.  The  proprietor  of  every  copyright  book  or  other  copta  of  eopr 
article  shall  deliver  at  the  office  of  the  Librarian  of  Congress,  nnntobod  to 
or  deposit  in  the  mail  addressed  to  the  Librarian  of  Congress  uongnM. 
at  Washington,  District  of  Columbia,  within  ten  days  after  its 
publication,  two  complete  printed  copies  thereof,  of  the  best 
edition  issued,  or  description  or  photograph  of  such  article  as 
1  See  Act  of  1874,  ■.  2,  poit,  p.  706. 
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St:c.  40^0.  For  every  failure  on  the  part  of  the  propr 
of  auy  copyriglit  to  delivt-r  or  fI(f)>or>it  in  the  mail  «ilicr  of 
the  publinhetl  copies,  or  description  or  photo^rapb.  rwjuirpd 
by  sectlonti  four  ihotisanJ  nine  hiinflre<]  and  6fty*cix,  attd  foor 
thousand  [line  hiiiidi-e>l  and  rifiy-iiine.  the  proprietor  ctf"  ibe 
copyright  (thiili  hu  liable  t<>  a  {leualcy  of  tn-enty-flre  dollarvta 
be  recovered  by  the  Librarian  of  Coagruas,  in  the  name  of  the 
United  Stat«ii,  in  an  action  in  thn  nature  of  an  acirao  of  dtbd 
in  any  district  court  of  the  Uniieit  Stales  withiu  llie  jurisdlcttM 
of  which  ihu  delinquent  may  re«ide  or  be  found. 

8f.c.  4961.  'Hio  puslmahtcr  tu  whom  such  copyright 
title,  or  ot)it:r  artlclu  is  delivered,  shull,  if  reqiiesttHl,  gr 
receipt  therefor;  and  when  so  delivered  he  shall  mail  it  lu  iia 
deitiiiiation. 

Sec.  4I>G2.  No  person  shall  toaintaia  nn  motion  furilic  in- 
fringement af  his  copyright  unless  he  shall  give  notice  ilieiW 
hy  infseriiiig  in  the  several  co|>ies  of  evi'rr  edition  {luhlisfard, 
on  the  title-page  or  tlie  page  tiumtiliately  folloving,  if  it  be 
a  book ;  or  if  a  map,  chart,  musical  comjmsiiion.  print,  cut, 
engraving,  ptiolo^i-aph.  pFiintiug,  drawing,  chrorao,  statov, 
statuary,  or  model  or  design  intended  tu  be  perfected  awl 
complece^l  as  a  work  ol'  the  Hue  ariR,  hy  inscribing  upon  soow 
porliou  of  the  face  or  front  tliereof,  or  on  the  face  of  the  nth 
stance  on  which  the  same  sliall  be  moanted,  the  folluvlag 
words :  •*  Kiitered  m!cordiiig  to  AL-t  of  Citngre&s,  in  tl»c  tow 
,  hy  A.  R^  in  the  oilico  of  tlie  Librarian  of  Congress,  si 
Washington."  ^ 

St:C.  49tiJ.  Every  person  who  shall  insert  or  Impress  ^^J 
notice,  or  wonls  of  the  same  purport,  in  or  uj>on  any  Ui^^| 
map,  charts  musical  coiupositiou,  priotf  cut,  engraving,  <c 
photograph,  or  otber  article,  fur  which  ho  has  not  ofauineil  s 
copyright,  shall  be  liable  to  a  (Mjualty  of  one  hundred  dolling 
recoverable  one-half  for  the  person  who  shall  sue  for  nicb 
penally,  and  onc-hiitf  to  tlie  use  of  the  United  Stale*. 

Shc.  4i)G4.  Every  [icrson  who.  after  the  recording  of  tbe 
title  of  any  book  as  provided  by  this  chapter,  shall  widuit  th* 
term  limited,  and  without  the  consent  of  tlic  proprietor  cf 
tlie  copyright  lirst  obtained  in  writing,  si^ied  in  presaiM  of 
two  or  more  witnesses,  print,  publish,  or  iini>ort,  or  kaoinsf 

1  See  Aet  of  1874.  «.  1.  pon,  p.  704. 
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the  same  to  be  so  printed,  published,  or  imported,  shall  sell 
or  expose  to  sale  an^  copy  of  such  book,  shall  forfeit  every 
copy  thereof  to  such  proprietor,  and  shall  also  forfeit  and  pay 
inch  damages  as  may  be  recovered  in  a  civil  action  by  such 
proprietor  in  any  court  of  competent  jurisdiction. 

Sec.  4965.  If  any  person,  after  the  recording  of  the  title  of  ^^Jj^f^ 
any  map,  chart,  musical  composition,  print,  cut,  engraving,  or  "JJ'T;  *'^'*'' 
photograph,  or  chromo,  or  of  the  description  of  any  painting, 
drawing,  statue,  statuary,  or  model  or  design  intended  to  be 
perfected  and  executed  as  a  work  of  the  fine  arts,  as  provided 
by  this  chapter,  shall,  within  the  term  limited,  and  without 
the  consent  of  the  proprietor  of  the  copyright  first  obtained 
in  writing,  signed  in  presence  of  two  or  more  witnesses, 
engrave,  etch,  work,  copy,  print,  publish,  or  im[>ort,  either  in 
whole  or  in  part,  or  by  varying  the  main  design  with  intent 
to  evade  the  law,  or,  knowing  the  same  to  be  so  prfnted, 
pablished,  or  imported,  shall  sell  or  expose  to  sale  any  copy 
of  such  map  or  other  article,  as  aforesaid,  he  shall  forfeit  to 
the  proprietor  all  the  plates  on  which  the  same  shall  be  copied, 
and  every  sheet  thereof,  either  copied  or  printed,  and  shull 
further  forfeit  one  dollar  for  every  sheet  of  the  s.ime  found 
in  his  possession,  either  printing,  printed,  copied,  published, 
imported,  or  exposed  for  sale;  and  in  case  of  a  painting, 
statue,  or  statuary,  he  shall  forfeit  ten  dollars  for  every  copy 
of  the  same  in  his  possession,  or  by  him  sold  or  exposed  for 
sale ;  one-half  thereof  to  the  proprietor  and  the  other  half  to 
the  use  of  the  United  States. 

Sec.  49G6.  Any  person  publicly  performing  or  representing  rorTioUUiig 
any  dramatic  composition  for  which  a  copyright  has  been  dru>ati«oom- 
obtained,  without  the  consent  of  the  proprietor  thereof,  or 
his  heirs  or  assigns,  shall  be  liable  for  damages  therefor,  such 
damages  in  all  cases  to  be  assessed  at  such  sum,  not  less  than 
one  hundred  dollars  for  the  first,  and  fifly  dollars  for  every 
subsequent  performance,  as  to  the  court  shall  appear  to  t>e  just 

Sec.  4967.  Every  person  who  shall  print  or  publish  any  Damages  for 
manuscript  whatever,  without  the  consent  of  the  author  or  S^unBli^man- 
proprietor  first  obtained,  if   such  author  or  proprietor  is  a  SoMmtrar*^"* 
citizen  of  the  United  States,  or  resident  therein,  shall  be  ■■"*'>"'  *"• 
liable  to  the  author  or  proprietor  for  all  damages  occasioned 
by  such  injury. 

Sec.  4968.  No  action  shall  be  maintained  in  any  cose  of  Umiutionof 
forfeiture  or  penalty  under  the  copyright  laws,  unless  the  right  ■ 
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priTilased. 


same  is  commeDced  within  two  years  after  the  cause  of  aetioo 
has  arisetv 

Sec.  4969.  Iq  all  actioDs  arising  under  the  laws  respecting 
copyriglits,  the  defendant  may  plead  the  general  issue,  tod 
give  tlie  special  matter  in  evidence. 

Sec.  4970.  The  circuit  courts,  and  district  coorts  haring 
the  jurisdiction  of  circuit  courts,  shall  have  power,  upon  bill 
in  equity,  filed  by  any  party  aggrieved,  to  grant  injiincdou 
to  prevent  the  violation  of  any  right  secured  by  the  lam 
respecting  copyrights,  according  to  the  course  and  prindplei 
of  coiirta  of  equity,  on  such  terms  as  the  court  may  deem 
reasoDable. 

Sbg.  4971.  Nothing  in  this  chapter  shall  be  constmed  to 
prohibit  the  printing,  publishing,  importation,  or  sale  of  uy 
book,  map,  chart,  dramatic  or  musical  compositioo,  print,  cat, 
engraving,  or  photograph,  written,  composed,  or  made  by  any 
person  not  a  citizen  of  the  United  States  nor  resident  therein. 


No  Ti^t  of 
KtlonflnrlD- 
MngMDmitor 
eopyrigbt  im- 


UodM  of  flotrj. 


Act  op  Junb  18,  1874. 

(18  U.  S.  St.  at  L.  78.) 

An  act  to  amend  the  law  relating  to  ptUenU,  trade  marka,  md 
eopjfrights. 

Be  it  enacted  by  the  Senate  and  Houte  of  Sepresentativet  of 
the  United  Stales  of  America  in  Congreu  assemUedf  That  no 
person  shall  maintain  an  action  for  the  infringement  o£  hii 
copyright  unless  he  shall  give  notice  thereof  by  inserting  in 
the  several  copies  of  every  edition  published,  on  the  title-page 
or  the  page  immediately  following,  if  it  be  a  book ;  or  if  a 
map,  chart,  musical  composition,  print,  cut,  engraving,  photo- 
graph, painting,  drawing,  chromo,  statue,  statuary,  or  model, 
or  design  intended  to  be  perfected  and  completed  as  a  work  of 
the  fine  arts,  by  inscribing  upon  some  visible  portion  thereof, 
or  of  the  substance  on  which  the  same  shall  be  mounted,  the 
following  words,  viz. :  "  Entered  according  to  act  of  Congrea, 

in  the  year ,  by  A.  B.,  in  the  ofiice  of  the  LibrarisD  of 

Congress,  at  Washington ; "  or,  at  his  option  the  word  **  Copy- 
right," together  with  the  year  the  copyright  was  entered,  ud 
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the  name  of  the  party  bj  whom  it  was  taken  oat ;  thus 
—  «  Copyright,  18—,  by  A.  B." 

Sec.  2.  That  for  recording  and  certifying  any  iDstrument  of  r**  ibr  neording 
writing  for  the  assignment  of  a  copyright,  the  librarian  of  wwigDnMDtoflf 
Congress  shall  receive  from  the  persons  to  whom  the  service   "'^"^ 
is  rendered,  one  dollar ;  and  for  every  copy  of  an  assignment, 
one  dollar;  said  fee  to  cover,  in  either  case,  a  certiBcate  of 
the  record,  under  seal  of  the  Librarian  of  Congress  ;  and  all 
fees  80  received  shall  be  paid  into  the  Treasury  of  the  United 
Stotes. 

Sec.  3.  That  in  the  construction  of  this  act,  the  words  **  En-  ^JS^JJJ^^ 
graving,"  "  cut,"  and  "  print "  shall  be  applied  only  to  pictorial  i*^<'eot*^^' 
iilastrationa  or  works  connected  with  the  fine  arts,  and  no  »o*"prtBi.'» 
prints  or  labels  designed  to  be  used  for  any  other  articles  of 
manufacture  shall  be  entered  under  the  copyright  law,  but 
may  be  registered  in  the  Patent  Office.     And  the  Commis-  SSSEly^"* 
sioner  of  Patents  is  hereby  charged  with  the  supervision  and   JIJlJ^Trw^ 
control  of  the  entry  or  registry  of  such  prints  or  labels,  in   S?"™Jf*2^2ilf 
conformity  with  the  regulations  provided  by  law  as  to  copy-  with  laparTWaii. 
right  of  prints,  except  that  there  shall  be  paid  for  recording  '•* 
the  title  of  any  print  or  label  not  a  trade  mark,  six  dollars, 
which  shall  cover  the  expense  of  furnishing  a  copy  of  the 
record  under  the  seal  of  the  Commissioner  of  Patents,  to  the 
party  entering  the  same. 

Sec.  4.  That  all  laws  and  parts  of  laws  inconsistent  with  itrp«ki  of  Idoob- 

ibtmit  lawi. 

the  foregoing  provisions  be  and  the  same  are  hereby  repealed. 

Sec.  5.  That  this  act  shall  take  effect  on  and  ader  the  first  TUMtOMiAuf. 
day  of  August,  eighteen  hundred  and  seventy-four. 

Approved,  June  18,  1874. 


Provition$  of  the  Revised  Statutes  of  the  Untied  States  which, 
with  section  4970  (ante,  p.  704),  govern  Jurisdiction  in 
Chpyright  Cases. 

Sec.  629.  The  circuit  courts  shall  have' original  jurisdiction  JniMktioa. 
«8  follows : 

First.     Of  all  suits  of  a  civil  nature  at  common  law  or  in  iiini*,  dtfam 
equity,  where  the  matter  in  dispute,  exclusive  of  costs,  ex-  statM. 
ceeds  the  sum  or  value  of  five  hundred  dollars,  and  an' alien 
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is  a  party,  or  the  suit  ia  between  a  citizen  of  the  State  where 
it  i6  brought  and  a  citizen  of  another  State.    .     .     . 

Ninth.     Of  all  suits  at  law  or  in  equity  arising  under  the 
patent  or  copyright  laws  of  the  United  Stales.^ 
wriia  or  error  Sec.  609.  A  writ  of  error  [to  the  Supreme  Conrt  of  the 

"SrtSt^toeno.  United  States]  may  be  allowed  to  review  any  final  judgmeDt 
toHnonnt  at  law,  and  an  appeal  shall  be  allowed  from  any  final  decree 

in  equity  hereinafler  mentioned,  without  regard  to  the  sum  or 
value  in  dispute: 
p«i«Qt  and  eopj-  First.  Any  Bnal  judgment  at  law  or  final  decree  in  equity 
of  any  circuit  court,  or  of  any  district  court  acting  as  a  drcnit 
court,  or  of  the  supreme  court  of  the  District  of  Colamlui, 
or  of  any  Territory,  in  any  case  touching  patent-rigbl«  or 
copyrights." 

1  U  S.  Rgt.  St.  110,111. 

The  Act  of  Mnrch  8,  1875,  18  IT.  S.  St.  at  L.  470,  proridei  thit 
"  the  circuit  courts  of  the  United  States  shall  have  original  cognizuce, 
concurrent  with  tlie  courts  of  the  several  States,  of  alt  suits  of  a 
civil  nature  at  common  law  or  in  equity,  where  tlie  matter  in  dis- 
pute exceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hundred 
dollars,  and  arising  under  the  Constitution  or  laws  of  the  United  States, 
or  treaties  made,  or  which  shall  be  made,  under  their  aiiihoritj,  or  in 
which  the  United  States  are  plaintilTs  or  petitioners,  or  in  which  llien 
shall  be  a  controversy  )>etween  citizens  of  different  States  or  a  coo- 
troveniy  between  citizens  of  the  same  State  claiming  land  under  grsDU 
of  different  States,  or  a  controversy  between  citizens  of  a  State  tad 
foreign  states,  citizens,  or  subjects." 

s  U.  S.  Rev.  St.  180. 
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A. 

ABANDONMENT.     See  Acquiescence;  Pesfobhancb;  Fubuca' 

TION. 

ABBREVIATIONS,  , 

explanation  of,  see  table  preceding  Table  of  Cases. 

ABRIDGMENTS, 

prohibition  of  unauthoiized,  recommended  by  royal  commisuoners, 

62. 
may  be  copyrighted,  158. 
teat  of  originality,  158,  159,  200. 
what  may  be  abridged,  159,  433. 
law  reports,  160. 

of  foreign  works  may  be  copyrighted  in  United  States,  232. 
right  in,  may  be  assigned  independently  of  copyright  in  original,  834. 
considered  with  reference  to  piracy,  433-445. 
general  principles,  433,  434. 
may  be  numerous  of  unprotected  original,  488. 
of  copyrighted  work  cannot  be  justified  on  ground  of  improTO- 

nent  of  original,  433. 
tests  by  which  question  of  piracy  determined,  434. 
review  of  English  authorities,  435-437. 
judicial  dicia  that  bonajide,  not  piratical,  485,  437. 
direct  authorities  that  bona  Jide,  not  piratical,  436,  438-440. 
English  authorities  treated  as  obsolete,  436. 
Tiews  of  McLean,  J.,  against  current  doctrine,  439. 
what  authority  in  support  of  prevalent  doctrine,  436,  440. 
doctrine  maintained  that  unlicensed,  are  piratical,  440-445. 

question  to  be  determined  by  general  principles  governing 

piracy,  440, 
abridgment  defined,  441. 

grounds  on  which  unlicensed,  held  lawful,  not  tenable,  442. 
abridger  takes  material  part  of  copyrighted  work  without 

authority,  which  must  amount  to  piracy,  443-445. 
views  of  Kent,  Lord  Campbell,  Wood,  V.  C,  and  Lieber, 
445,  note  1. 


710  INDEX. 

ABRIDGMENTS,  —contmuerf. 

unauccesaftil  attempts  to  apply  prevaleot  doctrine  to  photogr^ihsi 
maps,  and  illustrations,  445,  note  1. 

ACCOUNT   OF  PROFITS, 
remedy  in  equity,  497. 

may  be  ordered  when  temporary  injunction  refused,  521. 
only  approximate  measure  of  damage,  531. 
right  to,  dependent  on  right  to  injunction,  632. 
may  be  ordered  before  injunction  granted,  533. 
not  asked  for,  may  be  ordered  under  prayer  for  general  relief,  5S3. 
how  profits  of  past  sales  ascertained,  533. 
plaintiff  entitled  to  profits  from  sales  on  commission  of  piratical 

copies,  533. 
defendant  ordered  by  equity  to  pay  net  profits,  and  sent  to  law  for 

gross,  471,  534. 
in  case  of  violation  of  common-law  plsyright,  583. 
statutory  playright,  825. 

ACQUIESCENCE, 

remedies  ia  equity  defeated  by  plaintiff's  consent  to  publication,  wbich 

need  not  be  written,  501. 
when  plaintiff's  consent  may  not  be  implied,  502. 
plaintiff  may  forfeit  rights  by  delay  or  laches,  504. 

and  so,  where  he  has  permitted  other  piracies  than  defendant'!, 
504. 
plaintiff  not  responsible  for  delay  when  ignorant  of  piracy,  505. 
defendant  must  show  knowledge  in  plaintiff,  505. 
delay  may  be  explained,  505. 
plaintiff's  rights  not  prejudiced  by  custom,  506. 
stronger  case  of,  must  be  shown  on  final  hearing  than  preliminary 

application,  506. 
Trhether  plaintiff's  rights  lost  by  apparent,  506-508. 
tendency  of  recent  decisions  toward  doctrine  that  plaintiff's  righta 

are  not  lost  by  mere  delay,  508-512. 
defendant  must  show  plaintiff's  consent,  508. 
plaintiff's  knowledge  of  piracy  does  not  amount  to  consent,  610- 

612. 
in  unlicensed  performances  of  unpublished  play,  576. 

ACTING.    See  Perforhance. 

ACTING   RIGHT, 
meaning  of,  553. 

See  Flatrioht. 
ACTION, 

form  of,  for  infringement  of  copyright,  405. 

See  Dauaqes.  Action  for;  Jurisdiction;  Liuitatiok 
OF  Actions;  Remedies  in  Law. 

ACTS  OF  CONGRESS.    See  Statdtes  in  Force. 
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ACTS   OF   PARLIAMENT, 

prerogative  right  to,  claimed  by  crown,  32-65,  163. 
See  Statutes;  Statdtks  in  Force;  Public  Documents. 

ADAPTATIONS, 

of  dramatic  compositions.     See  Dramatizations. 

provisions  of  interuatiODal  copyright  acts  relating  to  foreign, 
215,  218. 
of  music.     See  Musical  Compositions. 

ADVERTISING   PUBLICATIONS, 
may  be  copyrighted,  161-168. 

but  not  when  mere  advertisements,  164,  178,  211. 

AGREEMENTS  BETWEEN  AUTHORS   AND   PUBLISHERS, 

as  to  articles  in  cyclopiediaa,  periodicals,  &c.,  in  England,  243-247, 
379. 
in  United  States,  259,  379. 

See  Periodicals. 
as  to  renewal  of  copyright,  326-334.    See  Renewal  op  Copyright. 
absolute  assignment  before  publication  gives  unlimited  right  to  pub- 
lish, 328. 
for  publication  of  specified  number  of  copies  gives  exclusive  right  to 

print  and  sell  that  number,  34:1,  344,  363. 
for  publication  of  one  edition  only  gives  no  right  to  publish  a  second, 

360,  363. 
that  publisher  shall  publish  second  edition,  if  called  for,  and  print 
as  many  copies  as  he  can  sell,  — 
entitled,  and  bound  to  publish,  when  demand  for,  357-363. 
question  of  demand  determined  by  proof,  364. 
may  publish  as  many  copies  of  second  edition  as  he  can  sell, 
357,  364. 
but  not  third  edition,  358,  359. 
right  to  publish  exclusive,  3G0. 
for  publication  of  subsequent  editions,  if  called  for,  publisher  entitled 
and  bound  to  publish  as  many  as  there  is  demand  for,  347,  864. 
when  ended,  364. 
indefinite  as  to  duration  and  number  oE  copies,  — 
□ot  assignment  of  copyright,  346,  353. 
exclusive  right  of  publication  during  existence  of,  847,  369. 
terminable  by  failure  to  comply  with  conditions,  347,  365. 
rights  of  assignee  in  baukruptcy  under,  348. 
nature  of,  346. 

persoual  and  not  transferable,  348,  366. 
author  may  end,  by  notice  given  before  expense  incurred  on  future 

edition,  352,  353,  361. 
publisher  may  issue  successive  editions  until  receipt  of  notice, 
352,  365. 
not  bound  to  publish  more  than  one  edition,  353,  365. 
time  of  ending,  353,  355,  note. 
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AGREEMENTS   BETWEEN   AUTHORS    AND    PUBLTSHERS.- 
continued, 

publisher  tn ay  sell  ill  ixipics  printed  under,  317,  353,  865,  SU,- 

3t}9. 
judicial  optnian  tliat  publisher'a  right  of  selling  copies  printed 

coi)tinuv«  exclit.ijve  lifter  end  of  agreement,  'H7,  30t^. 
poljlishur's  right  to  sell  after  agreemeat  euded  held  uot  eicU' 
sive,  a(!8. 
decisioii  questioned,  370. 
for  diri.tinn  of  profits  on  copies  sold  obore  tp«c!fied  number;  ii|^j 

of  author  after  bankruptcy  of  publisher,  350. 

with  State  reporter  for  publication  of  law  reports,  302. 

publisher  bound  to  observe  terms  of,  317,  340,  365. 

Belling  price,  wbea  not  specified,  may  be  fixed  by  publisher,  8a2, 

3j:i,  -•ifl.j. 

and  on  same  principle  the  style,  335. 

meaning  of  edition,  305  note,  357  note  1,  356,  350,  878. 

division  of  pruhts,  3  JU,  351 ,  dtM. 

wk«u  quc»Uou  whether  new  vdition  is  called  for  determined  by  proof, 

3(J*. 

wlu-u  left  to  publisher,  353,  SOL 

when  agreetntjot  not  transferable,  306. 

publisher  amy  acquire  exclusive  rights  by  implied  agreemeni,  397. 
legjil  title  rentaiiis  in  author,  unless  assignment  made,  338. 
publisher  may  acquire  eqaitable  title.  'itiH. 
rights  uf  publisher  who  has  bought  copyright  for  limited  time,  373i| 

3ra,  3.J!).  :UI,  342. 
lights  of  assignor  and  asrignee  after  assignment,  33S-343,  37^1 

373. 
negative  covenant  by  author,  373. 

author  mny  not  reproduce  work  after  sale  of  copyright,  374. 
whether   pubhaher  may    make    chaogea    in    author's    tuauuscript, 

37.V-3;7. 
pubtibhcr  liable  for  injury  to  author  by  false  rcprcsent&tioos  ai  to 

uuDioritJiip  of  revised  cditiotj.  377. 
publi»liL-r  c-n  ith'd  to  damages  ^>hen  aulbor  refuses  to  supply  reat  ol 

uiiLiiii.fLTipt  after  part  is  printed,  378. 
copies  j<ri]itcd  to  replace  those  destroyed  by  fire  not  a  new  editioa, 

878. 
unlawful  publications,  37S. 
title  of  mugaziiiti  partoenJiip  property,  380. 

natue  of  editor  nut  pari  of  title,  380. 
joint-owners  of  copyright  may  make  agreement  inter  te*e  for  publi* 

cation,  iSl. 
goTcTued  by  Statuto  of  Frauds,  381. 
remedies  in  equity  concerning  the  specific  performance  of,  641-5*1 

^>4•  Si-Kcivic  I'kkkokua.n'ck  or  Aokeemexts. 
\a  what  court  actions  and  suits  brought,  540.     £ct  Juauoicnos. 
Employeu  anp  KHri.uT6. 
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ALIENS.     See  Foreign  Authoes;  International  CoPTRiaHT. 

ALISON,   ARCHIBALD, 

petition  iu  favor  of  copyright  extension,  76  and  note  1. 

ALMANAC, 

prerogative  right  to  claimed  by  crown,  02-66. 

AMOUNT, 

of    matter  essential  to   copyright,  piracy,   &c.      See    Quantity; 

Value. 
in  controveray.     See  Jdrisdiction. 

ANIMUS  FURANDI.     See  Intention;  Knowledge  op  Piract. 

ANNOTATION, 

creates  title  to  copyright,  153,  156,  200. 

copyrighted  work  may  not  be  used  for,  without  authority,  405,  406. 
See  Compilations;  Editions. 

APPEAL, 

may  be  made  to  U.  S.  Supreme  Court,  irrespective  of  amount  in  con- 
troversy, 545. 

ARRANGEMENT, 

of  materials.     See  Compilations. 

of  music.    See  Musical  Compositions. 

ART,  WORKS  OF.     See  Chromos ;  Designs;  Drawings;  Knorat- 

iNGS; Models; Paintings;  Fhotughafus;  Sculpture;  Statuary. 

ARTICLES, 

copyright    in.      See  Cyclofardias;    Employer   and    Employ^; 

Newspapers;  Periodicals. 

■  ARTISTS.     See  Author. 

ASSIGNEE, 

of  foreign  author,  whether  entitled  to  benefit  of  U.  S.  Statute  pro- 
hibiting publication  of  manuscript,  125. 

of  foreign  author,  rights  of.     See  Foiikign  Authors. 

whether  foreign,  of  native  author  entitled  to  copyright  in  United 
States,  235. 

who  is,  238. 

copyright  vests  ab  xnUio'm,  238,  308,  320. 

owner  of  manuscript  may  secure  copyright,  239-243,  247. 

acquires  statutory  copyright  when  assigumeot  made  after  publication^ 
23S,  242,  306,  307. 
common-law  rights  when  before,  239,  242,  306,  307. 

of  common-law  rights  is  recognized  by  statute  as  entitled  to  secure 
copyright,  240. 

owner  of  unpublished  work  has  essential  qnalities  of,  240. 

definition  of,  iu  English  Statute.  240,  312. 

not  entitled  to  copyright  unless  author  is,  242. 
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ASSIGNEE,  —  continued. 

whether  limited,  may  transfer  copyright,  338. 

of  painting,  drawing,  or  pHotograph  must  register  assignment  before 

action,  317. 
rights  of,  as  to  selling  copies,  338-343,  372,  373. 
rijj:ht-s  of,  who  has  hought  foreign  play  for  United  States,  5S3-5S4. 
of  foreign  dramatist  protected  by  common  law,  581. 
rights  of,  as  to  renewal.     See  Renewal  or  Coptriodt. 
in  bankruptcy.     See  Bankruptcy. 
See  Employeb  and  EMPLovfe;  Transfer  or  Coftbioht; 
Playright,   Transfer  of. 
ASSIGNMENT.     See  Transfer  of  Copyright;  Platrioht,  Tram- 

fer  of. 
AUTHOR, 

disciiRsioD  as  to  meaning  of,  in  English  Statute,  whether  restricted  to 

native,  22:J-228. 
British,  entitled  to  copyjight  in  England  when  resident  abroad,  230. 
oint  native  and  foreign,  ia  United  States,  232. 
immaterial  where  American  resides,  234. 
who  is,  238. 
joint,  237,  624. 

rights  of,  who  has  designed  dramatic  representation,  249. 
of  map  designed  by  one  person  and  drawn  by  another,  254. 
he  is  not,  who  merely  suggests  subject,  259. 
See  Aqrkkmknts  between  Authors  and  Publishers;  Ehplotu 
AND  E.MPLoYi;  False  Representations  as  to  Autuor- 
suip;  Foreign  Autiiors;  Originality. 
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BALDWIN,  JOHN  D., 

report  to  Congress  in  favor  of  international  copyright,  03. 

BANKRUPTCY, 

whetlier  copyright  will  pass  in,  withoot  writing,  315,  322. 

rights  of  assignee  under  contract  of  bankrupt  publisher,  34S. 

rights  of  author  under  agreement  after  publisher  bankrupt,  350. 
BEQUEST, 

provision  in  English  statute  for  transmission  of  copyright  by,  302, 
312. 

in  United  States,  321. 
BIBLE, 

prerogative  right  to  English  translation  claimed  by  crown,  62-65. 
BLASPHEMOUS   PUBLICATIONS, 

whether  author  may  prevent  unlicensed  publication  of  tnannscnpt, 
112-114. 
or  recover  damages,  114. 

not  entitled  to  copyright,  182,  187. 

injunctions  not  granted  agamst,  540. 
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BLASPHEMT, 

law  in  England  relating  to,  187-103. 
in  United  States,  19a-196. 
BOOK, 

comprehensive  meaning  of,  140-144. 

definition  of,  in  6  &  6  Vict.  e.  45,  140. 

diagram  a,  143. 

label  not  a,  143. 

all  contents  of,  covered  bj  copyright,  144,  411. 

copyright  in  part  of,  144. 

title  of,  not  subject  of  copyright,  145.    See  Title  of  Publication. 

includes  maps  in  England,  174. 

how  copyright  in,  secured,  265,  297.    See  Statotobt  Bequibiteb. 
when  in  two  or  more  Tolumes,  274. 

duration  of  copyright  in,  290,  300. 

regulations  concerning  importing,  298,  note  3. 

new  editions  of.    See  Editions. 

delivery  to  public  libraries.     See  Librarian  of   Congress;  Lzr 

BRARIES;  StATDTORY  REQUISITES. 

statutes  governing  copyright  in,  American,  698. 
English,  661. 

BOOKSELLER.     See  Publisher;  Seller. 

BREACH, 

of  confidence,  contract,  trust,  &c.  —  injunctions  granted  against,  587; 

BRITISH  DOMINIONS, 

defined,  298. 

BRITISH  MUSEUM, 

delivery  of  books  to,  277. 

under  international  copyright  acts,  215,  217. 

BUSTS, 

copyright  in,  secured  by  English  statute.  179. 
See  Sculpture;  Statuary. 

BUYER.     See  Agrrruents  betwren  AuTaoas  and  FuBLisaxBS^ 
Assignee;  Proprietor;  Seller. 


C. 

CALENDARS, 

subject  of  copyright,  153. 

CAMDEN,  LORD, 

speech  gainst  author^s  rights,  39. 

CAMPBELL,  LORD, 

criticism  on  Lord  Eldon's  refusal  to  grant  injunctions  in  the  case  of 
obnoxious  books,  183,  note  1. 
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CANADIAN   COPYRIGHT  LAW,  298,  no/e  3. 

CARDS, 

playing,  protected  as  prints,  178. 

CASTS, 

copyright  in,  secured  by  English  statute,  179. 
See  Sculpture;  Statuabt. 

CATALOGUES, 

may  be  copyrighted,  153,  167. 

not  when  mere  advertisements,  165,  166. 
what  use  may  be  made  of  copyrighted,  301,  S96.     See  Faxk  Vm 

OF   COFYRIOBTED   WORKS. 

piracy  in  case  of,  416-420. 

See  CoMPii^TiONS. 

CENSORSHIP  OF  THE  PRESS.    See  Litesart  Pbopbrtt,  Hiiterj 

of,  in  England, 
CHANCERY.     See  Injunction  ;  Juhisdiction  ;  Remedies  in  Eqititt. 

CHARACTER  OF  PUBLICATION.    See  Qualities  essential  to 
Copyriout;  Unpublished  Wobxs. 

CHARTS.     See  Maps. 

CHRISTIANITY.  WORKS  AGAINST.     See  Blasphemous  Pubuci- 
TioNs;  Blaspheht;  Religion,  Works  against. 

CHROMOS, 

may  be  copyrighted  in  United  States,  180. 
foreign,  by  resident  owner,  231,  232. 
how  copyright  secured,  265,  297.     See  Statutory  RE<)uisiTes. 
duration  of  copyright  in,  299,  300. 
statutory  remedies  for  infringement,  491-7494.     See   REMSDin  n 

Law. 
statute  relating  to,  098. 

CIRCUIT  COURTS, 

jurisdiction  of.     See  Jurisdiction. 

CITIZEN, 

copyright  in  United  States  limited  to,  and  resdent,  231. 
See  Foreign  Authors. 

CLAY,   HENRY, 

report  to  Congress  in  favor  of  international  copyright,  02. 

COLLEGES, 

perpetual  copyright  given  to,  by  15  Geo.  IH.  c.  53,  73,  647. 

COLONIAL   COPYRIGHT, 
law  concerning,  208,  note  3. 

See  International  Copyright. 

COLONIES.   AMERICAN, 

copyright  laws  passed  by,  87,  88. 
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COMEDY. 

playright  in,  given  by  3  &  4  Will.  IV. ,  c.  15,  and  6  &  6  Vict.  c.  45,  588. 

See  DSAMATIC  CoUPOBmONS. 

COMMISSIONERS.    See  Rotal  Coptbioht  Comhissionsbs. 

COMMON  LAW, 

difference  between,  and  statutory  right,  100. 
remedies  available  under  statute,  473,  493. 

when  not,  474. 
discussion  of  principles  of,  relating  to  literary  property.    See  Liteb- 

ABT  Phopebtt. 
property  in  unpublished  works.     See  Ukpdblishkd  Wobks. 
in  letters.     See  Lrttbbs. 
in  dramas.    See  Flatbiqht. 

COMMON  MATERIALS, 
no  copyright  in,  156,  424. 

See   COHPILATIOMS. 

COMMON  PRAYER  BOOK, 

prerogative  right  to,  claimed  by  crown,  62-65. 

COMPILATIONS, 

may  be  copyrighted,  152-158. 

various  kinds  of,  153. 

materials  ueed  not  be  new,  154-156. 

copyright  is  in  arrangement  and  combination  of  materioU,  156, 424. 

when  materials  are  elaborated  by  compiler,  157,  424. 

when  selections  are  arranged  without  change  in  original  language, 

157. 
■elections  of  law  cases,  160. 
are  original  works,  201,  202. 
test  of  originality,  203,  207,  212. 
what  use  may  be  made  of  copyrighted,  894-390. 
piracy  in  case  of,  416-428.     See  Pibacy. 
distiuguished  from  abridgments,  441,  note  1. 

CONGRESS, 

empowered  by  the  constitution  to  pass  copyright  and  patent  laws,  88. 

qaestion  o£  international  copyright  in,  02-95. 

library  of.     See  Libbabian  of  Congress. 

intemationiJ  literary,  in  Paris,  afi&rms  perpetuity  of  literary  prc^ 

erty,  52. 
acts  of.     See  Statutes  in  Fobcb. 

CONSENT   OF   OWNER, 

to  publish  manuscript  need  not  be  in  writing  under  section  4967  of 

revised  statutes,  126. 
distinction  between  license  and  assignment,  805,  337. 
clause  of  statute  requiring  written,  to  publish  books,  applies  to 
licensee,  and  not  owner  of  copyright,  305,  306. 
to  published  and  not  to  unpublished  works,  807,  308. 
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CONSENT   OF   OWUEB.,— continued. 

to  use  paintings,  drawings,  and  photographs  mast  be  written  under 

25  &  26  Vict.  c.  68.  317. 
under  5  &  6  Vict.  c.  45,  vrongdoer  without  written,  liable,  303, 471, 
478. 
under  engravings  acts,  without  written  and  attested,  316,  478. 
in  case  of  copyright,  wrong-doer  without  written  and  attested,  lisbla 

under  U.  S.  revised  statutes,  486,  491. 
in  equity  enough  for  defendant  to  show  oral,  601.     See  Equitabli 

Title. 
when  may  not  be  implied,  502. 

what  in  plaintiff's  conduct  may  amount  to.     See  AcQurRSCEirot. 
under  3  &  4  Will.  IV.  c.  15,  defendant  liable  for  representing  play 
without  written,  626,  638. 
may  be  given  by  agent,  638. 
under  U.  S.  revised  statute  defendant  not  required  to  show  writ- 
ten, for  representing  play.  626,  638. 

CONSOLIDATED   CUSTOMS   ACT, 

provisions  of,  relating  to  boofas,  298,  note  3,  472,  note  1. 
CONSTITUTION   OF  THE   UNITED   STATES, 

empowers  Congress  to  pass  copyright  and  patent  laws,  88. 

CONTRACTS.      See    Agreements    between    Authors  asd  Pes- 
LiSBEits;   Specific  Performance  of  Agreements. 

CONTRIBUTORS, 

rights  of.     See  Periodicals. 

CONVENTIONS,   INTERNATIONAL  COPYRIGHT, 

made  between  Great  Britain  and  other  countries,  86. 
COPIES, 

delivery  of,  to  public  libraries.      See  Librarian  of  Cosgexss; 

Libraries;  Statutory  Requisites. 
forfeiture  of.     See  Forfeitures;   Remedies  in  Law. 
See  Prerogative  Copies. 
COPY, 

early  use  of,  to  signify  copyright,  61. 

substantial,  may  be  piratical,  385,  407,  408,  409.     See  Piract. 

need  not  be  literal  transcript  in  determining  piracy,  450,  451,  454. 

whether  in  case  of  forfeiture  of  books,  488. 
literal,  and  not  substantaal,  meant  m  case  of  delivery  to  librarian  of 
Congress,  490. 
COPYING, 

how  far  allowed  from  copyrighted  books,  386.     See  Fair  Uses. 
from  protected  work  essential  to  piracy,  399. 
how  piratical  ascertained,  428-432,  512-515. 

See  Originality;  Similarity;  Piracy. 
COPYRIGHT. 

theories  concerning  nature  of,  2. 
defined,  97,  100. 
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COPYRIGHT,  —  continued. 

statutory,  distinguished  from  comnion-law,  100. 

distinguiahed  from  playright.  553,  601. 

does  not  embrace  right  of  representation,  553. 

vhen  lost  by  publication  in  print,  100,  101.     See  Publication. 

not  defeated  by  performance  of  play  before  aecared,  285,  55i,  566, 
606,  617. 

not  affected  by  performance  of  play  after  secured,  606. 

begins  with  publication,  does  not  exist  in  unpublished  works,  283. 

protects  all  contents  of  book,  144,  178,  4ll. 

mny  exist  in  part  of  book,  144. 

territorial  extent  of  protection,  298. 

not  violated  by  oral  use  of  work,  100,  475,  625. 

indivisible  as  to  locality,  but  may  be  assigned  for  any  country,  337. 

whether  divisible  as  to  time,  337. 

joint  owners  of,  381. 

prima  facie  evidence.  493,  499. 

may  be  lost  after  once  secured.  400,  607. 

perpetual.     See  pEnpKTCAL  CoPYRionx. 

history  of.     See  Litbrary  Propkrtt. 

in  what.  140-180. 

abridgments.  158;  books,  140;  part  of  book,  144;  busts,  179; 
cards,  178;  casts,  179;  catalogues,  153,  167;  chromoa,  178,  180; 
compilations,  152;  cuts,  177;  designs,  180;  diagrams,  143. 178, 
210;  digests,  158, 160;  directories,  153;  dramatic  compositions, 
175;  dramatizations,  158,  175;  drawings,  178-180;  engravings, 
177;  figures,  tables  of.  153,  207;  law  reports,  159;  letters,  424, 
note  1;  lithographs,  177;  magazines,  168;  maps,  174;  models, 
180;  musical  compositions,  175;  new  editions,  145;  news- 
papers, 168;  paintings,  178;  periodicals,  168;  photographs 
and  negatives,  178;  plans,  174;  prints,  177;  publications  used 
for  advertising,  164;  public  documents,  164;  sculpture,  178; 
statuary,  180;  statues,  180;  statutes,  164;  translations,  158, 
175. 

not  in, 

advertisements  without  other  value,  164,  178,  211;  arrangement 
alone,  156,205,425  {See  Compilations);  blasphemous  pub- 
lications, 182, 187;  common  materials,  156,  424  {See  Compila- 
tions) ;  ideas,  sentiments,  thoughts,  without  association,  98, 
385;  immoral  productions,  181, 185;  labels,  143,  211;  libellous 
publications,  181 ;  plan  of  work,  205,  425;  scoring  sheet,  144, 
21 1 ;  seditious  publications,  181 ;  subject  or  mode  of  treatment, 
205;  title  of  publication,  145;  when  false  representations  as 
to  authorship  are  made,  196;  works  not  innocent,  181;  worth- 
less things,  211. 

qualities  essential  to,  181-213. 

innocence,  181-198.  See  Blasphemous  Publications;  Falsk 
Repkrskntations  as  to  Authorship;  Immoral  Produc- 
tiomb;  LibellodbPublicatioks;  Seditious  Publications. 
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COPYRIGHT,—  con/.nuer/. 

originwlity,  108-208.     See  Origuvality. 
prodiictiuD  tDUdt  be  matcrinl  contribaUoa  to  oiefat  knovle^i^, 
208-213.     5e<  Leterabt  Merit;  Quantitv:  Value. 
ia    wlioiii,   214-201.      Ste   AiS^iONKS;    Adthok;     Emtlotkb  ua 
Ewi'LOYfe;   FoneioM    Acthors;    iNTiRNATioNAi.   CopnuooT; 
Resident. 
how  secured,  262-^00. 

stitniniu-y  of  Uie  law.  21)7. 

5#r  I'DDLICATtOS;  RKfllSTRATIOS;  STATUtORT   RKgUISITU. 
duration  of,  200.     See  ExrEN'SiON;  Rexewau 
how  aftsigiied,  301-3}2.     .^cr  Trax^fkr  of  CopYRianT. 
igrpemeiittt  ooncemhig.  913-362.     Set  AGitRE3iE.NTS  uetwees  Ac- 

TIlORft    AND    l*t;Kt.lsriCRS. 

lawful  uses  of,  3Sa-30g.     See  Fair  Uses. 
violaliou  of,  883-432.     See  Piracy. 

in  C8M  of  abrid^monU,  iranslationa,  and  dramatiutimis,  43S- 
487.    See  Abhiiximknts;  Ukauatizatiuxs;  Tra.xjilatios*. 
rcrnedius  in  l»w  for  violation  of.  4U8-105.    Set  Dauagim;  Fortxit- 

URKs:  Pknaltiks;  Rkmeuies  ix  Law. 
reincdiea  io  «quUy  for  viwlution  of,  iOft-oJS.     See   Accocsr  or 

pRoriTS;  Discovert;  Injunctio.v;  RESjEDies  ix  £<|iiirT. 
in  what  court  redress  sought,  bii-0o2.    See  Jukisdictiuk. 
Cnnadiiiu,  2&».  note  3. 
colonial,  208,  note  3. 

intcniatioiiftl,  214-220.     See  Ixterxatiosal  Copvuiort. 
•tatuUrs  rclntviig  to-     See  StJnvjES  i.v  Forck. 

See  LlTKDART  pROt^RTT;    PLAYItlOIIT. 

COPYRIGHT  NOTICE.     See  Notice  of  E.-ctrt  of  CopxaiaHT. 

COPYRIGHT  STATUTES.     See  Statptes  W  Foror. 

COSTUMES, 

not  essentia]  to  dramatio  performanoe,  S27. 

COVENANT, 

violation  of,  niay  be  restrainod  bj  injonotion,  541-51$. 

See  Specific  PKaroRHAsxit  of  j\iiRKRur.\TH;    Aorre3Icxts 

RETWREX    AUTDORS    AND   PCBLIftUERa. 

CORRESPONDENCE.     See  Letters. 

COURTS. 

opinions  oL    See  Law  RRroRTS. 
jurisdiction  of.     See  Jurisdiction. 

CRI.ME. 

no  copyright  in  publications  encouraging,  182. 

CRITICISM, 

bow  far  extracts  from  copyrighted  works  may  b«  nuda  for,  388. 
Sec  Fair  Uses. 
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CROWN  COPIES.     See  Pherogative  Copim. 

CUSTOM, 

remedies  in  equity  not  pi^judiced  by,  606. 

CUSTOMS   ACTS, 

provisions  of,  relating  to  books,  298,  note  3,  472,  note  1. 

CUTS.     See  Engravings. 

CYCLOPiEDIAS, 

Bpecial  provisions  of  5  &  6  Vict.  c.  45,  concerning  copyright  in,  170. 

owners  empowered  to  secure  copyright  in  articles  written  by  em- 
ployes, 243-247.     See  Periodicals. 

registration,  172,  280. 
agreements  between  author  and  publisher,  as  to  articles  in,  259,  370. 


D. 

DAMAGES, 

question  of,  at  common  law,  affected  by  character  of  production,  114. 
proof  of,  not  essential  to  relief  in  equity,  521. 
account  of  profits  only  approximate  measure  of,  531. 
assessed  and  awarded  by  English  chancery  courts,  534. 
rule  of,  535. 

measure  of,  for  unlawful  performance  of  unpublished  play,  585. 
what  prescribed  for  violation  of  statutory  playright,  623, 
when  plaintiff  not  bound  to  show  actual,  633. 

DAMAGES,   ACTION  FOR, 

for  violation  of  common-law  rights,  107. 

unlicensed  publication  of  letters,  131. 
brought  under  statute  of  Anne  without  registration,  278. 

but  not  under  5  &  fl  Vict.  c.  45,  278. 
in  case  of  books  first  given  by  41  Geo.  III.  c.  107,  468. 
against  unlawful  printing  of  books,  importing,  selling,  or  letting  to 

hire,  given  by  5  &  6  Vict.  c.  45,  468. 
lies  by  common  law  when  not  provided  by  statute,  473,  403. 
for  gratuitous  circulation,  474,  487,  493. 
for  piracy  of  engravings  and  prints  in  England,  478. 

sculpture,  given  by  51  Geo.  III.  c.  56,  485. 
in  case  of  books,  6rst  given  in  United  States  by  statute  of  1870,  486. 
under  revised  statutes,  for  piracy  of  books,  486. 

maps,  musical  compositions,  and  works  of  art,  493. 

unlicensed  publication  of  manuscripts,  124,  491. 

must  be  brought  in  fed,eral  court,  545. 

common-law,  in  state  court  unless  federal  court  has  general  juris- 
diction, 545. 
for  unlawful  performance  of  unpublished  play,  685. 

4S 
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DAMAGES,  ACTION  FOB..— continued. 
for  violatiou  of  statutory  playright,  625. 

may  be  maintained  when  material  part  of  play  taken,  633,  634. 
See  Jurisdiction;  Remedies  in  Law;  Limitation  or  Actiohs. 

DECISIONS.     See  Law  Reports. 

DEDICATION.     See  Pkrforhakce;  Publication. 

DEFINITIONS, 

abridgment,  158,  441 ;  acting  right,  553 ;  assignee,  240,  312;  assign- 
ment distinguished  from  license.  305;  book,  45,  140;  British  do- 
minions, 298;  copy,  early  use  to  signify  copyright,  61;  in  deter- 
mining piracy,  385,  407,  450,  454;  with  referenoe  to  forfeitures, 
488;  with  reference  to  delivery  of  books.  490;  copyright,  100;  dis- 
tinguished from  playright,  553,  601,  625;  dramatic  compositioo, 
587;  dramatic  copyright,  553;  dramatic  piece,  586;  infringemeot, 
383;  license  distinguished  from  assignment,  305;  litenuy  proper^, 
97;  originality,  198;  performance,  unlawful,  627;  piracy,  383;  place 
of  dramatic  entertainment,  628;  pU^arism,  383;  playright,  553, 
601,  625;  publication,  common  law,  11%;  publication,  statotory, 
285;  resident,  233;  stageright,  553;  translation,  451;  United 
Kingdom,  298. 

DELAY.     See  Acquiescence. 

DELIVERY  OF  COPIES.     See  Librarian  or  Conorbss;  LmsAun; 
Statutory  Requisites. 

DELIVERY  OF  LECTURES.    See  Lectures;  Reading,  Pcbuc. 

DESIGNS, 

to  be  perfected  as  works  of  fine  art  may  be  copyrighted  in  United 
States,  180. 
foreign  by  resident  owner,  231,  232. 
may  be  copyrighted  in  England,  180. 
statutory  remedies  iu  United  States  for  infringement,  491-494.    Stt 

Rbmrdibs  in  Law, 
U.  S.  statute  relating  to,  698. 

DIAGRAMS, 

subject  of  copyright,  143,  178,  210. 

DICTIONARIES, 

subject  of  copyright,  153. 

what  use  may  be  made  of  copyrighted,  397.     See  Faus  Uses. 

DIGESTS, 

may  be  copyrighted,  158,  160.     See  Abridqmbnts. 

DIRECTORIES, 

subject  of  copyright,  163. 

test  of  originality,  207. 

what  use  may  be  made  of  copyrighted,  894, 896.     See  Fair  Uses. 


INDEX.  723 

DIRECTORIES.  —  cmiinued. 
piracy  Id  case  of,  416-420. 

See  Compilations. 

DISCOVERY, 

Temedy  in  eqaify,  497. 

plaintiff  not  entitled  to,  unless  forfeitures  and  penalties  waived, 

534. 
pluQtiff  entitled  to  discoTery  of  sources  from  which  defendant's  book 

compiled,  534. 
in  case  of  common-law  playright,  585. 
in  case  of  statutory  playright,  625. 

DISRAELI,   BENJAMIN, 

speech  in  favor  of  copyright  extenuon,  82. 

DISTRICT   COURTS.     See  Jcribdiction. 

DOCUMENTS.     See  Pcbuc  Documknts. 

DRAMATIC  COMPOSITIONS, 

may  be  copyrighted  as  books,  176. 

joint  authors  of,  287,  624. 

written  by  one  person  employed  by  another,  240,  251,  257,  624.    S«e 

Ehflotkr  and  Employe. 
piracy  to  dramatize,  462.     See  Dramatizations. 

what  is  a  dramatic  composition  in  such  case,  462-405. 
improvements  or  changes  made  in,  give  no  right  to  use,  464. 
performance  of,  not  violation  of  copyright,  475,  601. 
common-law  playright  in  unpublished,  653-586.     See  Flatbioht. 
statutory  playright  in  published,  in  United  States,  and  printed  and 

manuscript,  in  England.     See  Playright. 
what  are,  within  meaning  of  statute,  686-600. 

defined  by  6  &  6  Vict.  c.  45,  586. 
not  by  U.  S.  Statute,  586. 

ordinary  meaning,  586. 

comprehensive  meaning,  687-590. 

what  meaning  should  be  given  to,  as  used  in  statute,  590. 

broad  meaning  given  by  English  courts,  591-693. 

songs  held  to  be',  692. 

pantomime  is,  588,  593. 

whether   U.   S.   courts   should  adopt  English  interpretation^ 
693. 
how  far  as  to  songs,  593. 

scene  chiefly  pantomime  held  to  be,  594,  685-637. 

whether  spectacular  pieces  are,  695. 

scenic  effects,  596. 

must  be  original  and  innocent,  596. 

dramatizations,  adaptations,  and  translations  are,  596. 

test  of  originality  in  dramatizations,  597. 
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DRAMATIC  COMPOSITIONS.— con(m«ed. 

musical  compositions  coDsisting  of  words  and  music  may  be,  508. 
instrumental  music  not,  599. 
in  England  no  statutory  remedy  for  unlicensed  printing  of,  628. 
how  rights  in,  affected  by  public  performance.     See  Pkrformiscx. 
how  afisigued.     See  Playright. 
remedies  for  violation  of.     See  PLAritiGBT. 
of  foreign  dramatists.     See  Fobkiox  Authors. 
See  Dramatizations;  Musical  CoMPOsmoNa;  Fublicatioh; 

Translations. 
statutes  relating  to,  American,  698. 

English.     See  Statutes  in  Forck. 
DRAMATIC  COPYRIGHT, 
meaoiug  of,  553. 

See  Platrioht. 

DRAMATIC  ENTERTAINMENT, 

playright  in,  given  by  3  &  4  Will.  IV.  c.  15.  and  6  &  6  Vict  c.  45, 586. 
See  Dramatic  Compositions. 
DRAMATIC  PIECE, 

defined  by  5  &  6  Vict.  c.  45,  486. 

See  Dramatic  Compositions. 

DRAMATIC   REPRESENTATION.    See  Prritormanck. 

DRAMATIZATIONS, 

prohibition  of  unauthorized,  recommended  by  royal  commismon> 

ers,  52. 
may  be  copyrighted  as  books,  158,  175. 

right  of  publishing  and  representing  in  England  extended  to  fordgo 
dramatists  by  lutemational  Copyright  Acts,  215. 
how  secured,  215,  217,  218,  282. 
of  foreign  works  may  be  copyrighted  in  Cnited  States,  231. 
right  in,  maybe  assigned  independently  of  copyright  in  original,  33i 
considered  with  reference  to  piracy,  433,  434,  456-467. 
right  of,  may  be  reserved  in  United  States,  445,  456. 
publication  of  unlicensed,  unlawful,  4.53. 
for  performance,  law  as  expounded  in  England,  456-458. 
of  novel  for  performance,  held,  not  piracy  of  novel,  bat  of  earlier 

play,  457,  453. 
held  that  when  author  publishes  story  and  afterward  dramatiui 
it,  any  person  may  dramatize  story  for  perfonuance,  457,  458. 
law  expounded  in  England  summarized,  458,  465. 

if  sound,  must  be  adopted  in  United  States,  458. 
law  as  construed  in  England  criticised,  458-461. 

if  unlicensed  dramatization  does  not  infringe  novel,  it  can- 
not infringe  author's  play,  459. 
immaterial  whether  author's  play  precedes  or  follows  noTel. 

459,  460. 
English  decisions  inconsistent,  461. 
when  unlicensed,  for  performance,  piratical,  461-467. 
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DRAMATIZATIONS,  —  continued. 

depends  on  whether  original  is  a  dramatic  composition 

within  meaning  of  statute,  462,  465. 
what  should  be  considered  a  dramatic  composition,  402- 

465. 
changes  and  improvements  in  dramatic  composition  give  no 

right  to  use,  464. 
when  playright  in  dramatization  is  infringed  bj  dramatizing 
novel,  466. 
common-law  playright  in  unpublished,  580. 
of  foreign  play,  rights  of  assignee  for  United  States,  582-684. 
entitled  to  statutory  playright,  696. 
test  of  originality,  200,  597. 

one,  not  piracy  of  another,  onless  unlawful  copying,  638. 
See  DitAMATic  Composition's;  PLAYRiaBX. 

DRAWINGS, 

common-law  property  in  unpublished,  102. 

violated   by  exhibiting    copies    and    selling    descriptive   cata- 
logues, 109. 

not  lost  by  private  circulation  of  copies,  121. 
Great  Britain. 

copyright  secured  by  25  &  26  Vict  c.  68,  178,  179. 

provisions  of  international  copyright  acts  extended  to  179. 

foreign  author  not  entitled  to  copyright  unless  resident  within 
British  dominions,  230. 

made  by  one  person  for  another,  266. 

registration,  281. 

assignments  must  be  registered,  281,  317. 

no  provision  for  transfer  by  registration,  817. 

duration  of  copyright,  SOU. 

mode  of  assignment,  317. 

when  made  for  another,  or  sold,  agreement  as  to  copyright  to  be 
in  writing,  317. 

unlicensed  exhibition  prohibited,  475,  483,  483. 
also  letting  to  hire,  483. 

statutory  remedies  for  infringement,  482-485.     Set  Rbhediks 
IN  Law. 

statute  governing  copyright  in,  691. 
United  States. 

copyright  secured  by  statute,  180. 

foreign,  may  be  copyrighted  by  resident  owner,  231,  232. 

duration  of  copyright,  300. 

remedies  for  iufringement,  491-494.    See  Rehkdiks  in  Law. 

statute  governing  copyright  in,  698. 
See  ExQRAViNGS. 

DURATION   OF  COPYRIGHT, 

in  Great  Britain,  300. 

under  international  acts,  215. 
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DURATION   OF  COPTRIGHT,  —  continued. 

evideace  taken  before  royal  comnuBsionen  as  to,  78,  no(e. 
in  United  States,  299. 

dates  from  recording  title,  268. 
See  £xTKKsiON  of  Copyright;  Renewal  of  Coptkigbt. 

DURATION  OF   PLAYRIGHT, 
in  Great  Britain,  601.  603. 

nnder  international  acts,  216. 
in  United  States,  617. 

E. 

EDITIONS,  NEW,  REVISED,  «ce. 

when  protected  by  origioal  copyright,  145. 

when  subject  of  new  copyright,  146,  147. 

when  copyright  in,  dates  from,  148. 

no  limit  to  number  of,  148. 

of  copyrighted  book,  unlawful  witiiont  authority,   148. 

what  in,  is  protected,  148,  149. 

is  change  of  one  word  enough  to  create  title  to  copyright  in,  149. 

title  to  copyright  acquired  by  anDotations,  &c.,  200. 

extent  of  revision  essential  to  copyright,  212. 

employer  entitled  to  copyright  in,  255. 

statutory  requisites  in  case  of,  269. 

whether  original  copyright  notice  must  be  printed  in  revised,  270-274. 

two  copies  of  best,  must  be  delivered  to  librarian  of  Congress  onder 
penalty  for  failure,  275. 

delivery  of  copies  of  best,  not  essential  to  copyright,  275. 

what  is  a,  355  note,  357  note  1,  358,  359,  378. 

copies  printed  to  replace  those  destroyed  by  fire  not  a,  378. 

printing,  without  copyright  noUce  may  defeat  copyright  in  orig- 
inal, 400. 

rights  of  authors  and  publishers  as  to.  See  Aorbkukmts  bbtwebh 
AuTHOiM  AND  Publishers. 

EDITOR, 

name  of,  not  part  of  title,  380. 

EMINENT  DOMAIN, 

principles  of,  govern  literary  property,  17-20. 

EMPLOYER  AND  EMPLOY^, 

when  letters  written  by  latter  are  property  of  former,  132. 
judicial  decisions  property  of  government,  181-168. 

also  statutes  and  public  documents,  164. 
former  may  secure  copyright  for  what  is  written  by  latter,  243. 
owners  of  cyclopaedias  and  periodicals  empowered  by  English  statate 
to  secure  copyright  in  articles  written  by  employes,  243-247.    See 
Periodicals. 
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EMPLOYER  AND  EMPLOYE,  — con(inu«rf. 

Tvhat  publications  are  within  statute,  247. 
general  publications  in  England,  247. 
authorities  concerning,  248-256. 
music  composed  for  drama,  249,  251. 
works  of  art  in  England,  254,  255. 
former  may  secure  copyright  in  United  States,  255. 
when  government  owner  of  property  in  law  reports  made  by  reporter 

employed,  255. 
"proprietor"  expressly  empowered  to  secure  copyright  by  U.  S. 

statute,  257. 
in  United  States  no  copyright  in  work  of  foreign  author  employed, 

257. 
employer  not  entitled  to  copyright  by  mere  fact  of  employment,  257. 

but  only  by  agreement,  258. 
cyclopaedias,  periodicals,  &c.,  in  United  States,  259. 
dramatic  compositions,  624. 

ENCYCLOP.a:DIAS.     See  Cyclopedias. 

ENGRAVINGS,   PRINTS,    AND   CUTS. 

common-law  property  in  unpublished,  102. 

violated  by  unlicensed  exhibition  of  copies,  109. 

not  lost  by  private  circulation  of  copies,  121. 
what  effect  publication  of,  has  on  common-law  rights  in  painting, 

115  note  1,  119,  120,  286-288. 
Great  Britain. 

copyright  secured  by  statute,  177. 

maps  governed  by  different  statute,  174. 

lithographs  within  statute,  177. 

foreign,  protected  by  international  copyright  acts,  214. 

rights  of  foreign  artists,  230. 

employer  and  employ^,  254. 

how  copyright  secured,  280.     5ee  Registration. 

duration  of  copyright,  300. 

mode  of  assignment,  316. 

unlicensed  exhibition  held  not  violation  of  17  Geo.  III.  c.  57,  475. 

whether  unlicensed  copying  of  engraving  is  piracy  of  painting, 
483.  484. 

remedies  for  infringement,  478-482.     See  Rbubdibs  in  Law. 
United  States. 

copyright  secured  by  statute,  178. 

playing  cards  and  diagram  protected,  178. 
but  not  label  or  mere  advertisement,  178. 

how  copyright  secured,  265.     See  Statutoky  Requisites. 

duration  of  copyright,  300. 

remedies  for  infringement,  491-494.     See  Remedies  ix  Law. 

whether  unlicensed  copying  of  engraving  is  piracy  of  painting, 
493. 

exhibition  of  copies  not  prohibited,  495. 
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ENGRAVINGS,   PRINTS,   AND   CUTS,  — continued. 

without  art  value  not  protected  by  atatute,  166,  168,  178. 

published  in  book  are  part  of  book,  144,  178. 

test  of  originality,  206. 

vrhether  publication  of,  is  publication  of  painting  or  statoe  vithin 

meaning  of  statute,  286-288. 
substantial  identity  test  of  piracy,  409. 

may  not  be  copied  without  authority  from  protected  book,  412. 
statutes  relating  to,  American,  698.  704. 

English.     See  Statutes  in  Fobce. 

ENTERTAINMENT.     See  Pkrfobmasce;  Reading,  Public. 

ENTRY  OF  COPYRIGHT.    See  Noticb  of  Esxar. 

EPHEMERAL  PUBLICATIONS, 

when  entitled  to  protection  by  injunction,  518-520. 
See  Injunction. 
EQUITABLE  TITLE, 

certified  copy  of  registration  prima  facte  proof  of,  278. 

and  so  is  copyright,  498,  499. 
acquired  by  agreement  to  assign,  822. 
may  vest  in  licensee,  337. 
not  suiHcient  to  maiutain  action  at  law,  487. 
sufficient  in  court  of  equity,  500. 
what  is,  5U0. 

may  be  acquired  before  copyright  perfected,  268,  501. 
how  affected  by  plaintiff's  consent  to  publication,  501,  512. 
how  affected  by  plaintiff's  delay,  laches,  and  acquiescence,  504- 
512.     See  Acquikscrncr. 

See  Title  to  Copyright. 

EQUITY.     See  Injunction  ;  Rkmkdirs  in  Equity. 

ERRORS, 

common,  test  of  copying,  428. 

See  Piracy. 
ETCHINGS.    See  Drawings. 

EVIDENCE, 

certified  copy  of  registration  prima  facie  proof  of  ownership,  subject 
to  rebuttal,  278. 

and  so  of  assignment,  301. 
when  question  whether  new  edition  called  for  determined  by,  364. 
similarity  creates  presumption  of  copying,  400. 

which  must  be  overcome  by  defendant,  430. 
common  errors  test  of  piracy,  428. 

how  piratical  copying  ascertained,  42&-432,  512-515.      See  Piract. 
defences  of  piracy,  499. 

copyright  ^rima /acje  proof  of  plaintiff's  title,  498,  499. 
plaintiff  may  plead  general  issue  and  give  special  matter  in,  499. 
when  defendant  in  equity  pleads  plaintiff's  acquiescence  he  mast 
show  knowledge  of  piracy,  505. 
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EVIDENCE,  —  continued. 

plaintiff  need  not  specify  piratical  parts;  general  allegation  sufficient, 

512,  513. 
defendant  should  produce  roanuscnpt,  515. 
defendant's  case  prejudiced  by  false  denial,  516. 
how  profits  of  past  sales  ascertained,  533. 
when  defendant  must  prove  authorized  publication,  576. 

EXECUTION. 

copyright  not  subject  to  seizure  on,  325. 

EXHIBITION, 

unlicensed,  violation  of  coraraon-law  rights,  109. 

of  works  of  art,  what  effect  on  common-law  rights,  119,  120. 

whether  a  publication  within  meaning  of  statute,  286-388. 

of  engraving  held  not  violation  of  17  Geo.  III.  c.  57,  475. 

of  paintings,  drawings,  and  photographs,  prohibited  by  25  &  26  Vict. 

c.  68,  475,  482,  483. 
unlicensed,  of  sculpture,  whether  unlawful  under  English  statute,  475. 
not  prohibited  by  U.  S.  statute.  495. 

See  Publication. 

EXTENSION  OF  COPYRIGHT, 

further,  recommended  by  royal  commissioners,  52. 

from  fourteen  to  twenty-eight  years  in  books  in  England,  73. 

twenty-eight  to  forty-two,  74. 
efforts  for,  early  in  reign  of  Victoria,  74-83. 
from  fourteen  to  twenty-eight  years  in  United  States,  90. 
after  author's  death  in  England,  300. 

See  Duration  of  Cuptriout;  Rbnbwai.  ov  CoFTBtOHT. 

EXTRACTS, 

how  far  may  be  made  from  copyrighted  works,  386-393. 
See  Fair  Uses. 


F. 

FAIR  USES  OF  COPYRIGHTED  WORKS, 

by  quotation,  386-393. 

extracts  for  criticism,  387. 

test  of  fair  use,  388. 
question  of  fair  use  not  affected  by  unfavorable  criticism,  388. 
whether  entire  work  may  be  taken,  406,  407. 
extracts  for  other  purposes  than  criticism,  388. 

when  text-writer  may  quote  from  copyrighted  work,  389. 
for  works  whose  object  is  different  from  that  of  protected 

one,  389 
may  not  be  taken  too  extensively  to  illustrate  work  on 
poetry,  390. 
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FAIB  USES  OF   COPYRIGHTED  WOBKS,— continued. 
nor  for  biography,  800. 
nor  to  illustrate  career  of  person,  S91. 
when  DO  objection  to  plan  of  work,  303. 
when  plan  unlawful,  308. 
otherwise  tban  by  quotation,  304-390. 
general  principles,  804. 
rule  in  case  of  directories,  300. 
descriptive  catalogue,  806. 
work  on  ethnology,  396. 
dictionary,  807. 
statistics,  SSH. 
general  test  of,  308. 

FALSE  REPRESENTATIONS  AS  TO  AUTHORSHIP, 
defeat  copyright,  182, 106. 

distinction  between,  and  names  innocently  assumed,  107. 
publisher  liable  for  injuiy  to  author,  377. 
injunction  may  be  granted  in  case  of,  198,  530. 

FARCE, 

playright  in,  given  by  8  &  4  Will.  IV.  c.  15,  and  5  &  6  Tict.  c.  45, 
586.     See  Draha.tic  Coupositions. 

FEDERAL  COURTS.    See  Jurisdiction. 

FEES, 

for  securing  copyright  in  United  States,  276. 
recording  and  certifying  assignments,  276. 
r^^tration,  278. 
assignment  of  copyright  by  registration,  301. 

FIGURES, 

tables  of,  may  be  copyrighted,  153,  207. 
what  is  fair  use  of  copyrighted,  308. 

FINE  ARTS.    See  Art,  Works  or. 

FOREIGN  AUTHORS, 

refusal  of  Congress  to  protect  works  of,  92-05. 

royal  commissioners  recommend  that  protection  be  extended  to,  95. 

rights  at  common  law  same  as  those  of  citdzen,  106. 

whether  publication  of  manuscript  of,  is  prohibited  by  U.  S.  statute, 

125. 
rights  of,  in  England,  85,  220-231.     See  Intkrnjltionai.  CoFTuaHT. 
resident  abroad  not  entitled  to  copyright,  223. 
judicial  construction  of  statute  criticised,  226. 
resident  within  British  donunious  at  time  of  publication  auj 

secure  copyright,  229. 
law  summarized,  230. 
works  of  art,  230. 
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FOREIGN  AUTHORS.— conrtnwd. 
rights  of,  in  United  States.  231-285. 

not  entitled  to  copyright  unless  residents,  281. 

statutory  prohibition  not  extended  to  certain  works  of  art,  231. 

translations,  abridgments  and  dramatizations  made  by  dtizena 

from  foreign  works  entitled  to  protection,  232. 
joint  native  and,  232. 
meaning  of  resident,  233. 
whether  foreign  assignee  of  native  author  is  entitled  to  copyright, 

235. 
no  copyright  in  works  of,  employed,  257. 
common-law  rights  in  unpublished  play  same  as  those  of  native, 

581. 
rights  of  assignee  of  play  for  United  States,  482-484. 
plays  of,  not  entitled  to  statutory  playright  in  United  States,  698. 
on  what  conditions  statutory  playright  acquired  by  in  England,  004. 

FOREIGN  REPRINTS  ACT, 
provisions  of,  298,  note  3. 

FORFEITURES, 
Great  Britain. 

not  recoverable  under  ststute  of  Anne  without  registration,  278. 
what  prescribed  by  former  statutes  in  case  of  books,  468. 
under  5  &  6  Vict  c.  45  owner  may  sue  for  piratical  copies,  469, 
471. 
copies  unlawfully  imported,  to  be  seized  and  destroyed,  472. 
incongruities  of  statute,  472,  note  1. 
maps  same  as  books,  482. 
piratical  copies  of  engravings  and  plates  to  owner,  to  be  de- 
stroyed, 478. 
of  paintings,  drawings,  and  photographs,  and  negatives  to 
owner,  483. 
United  States. 

what  prescribed  in  case  of  books  by  acte  of  1700  and  1831,  486. 
owner  may  recover  piratical  copies  of  books  under  revised  stat- 
ute, 486. 
also  when  gratuitously  circulated,  487. 
whether  copies  subject  to,  when  only  part  of  book  piratical,  488- 

490. 
of  copies  and  plates  of  maps,  oharts,  musical  compositions,  and 

works  of  art,  491. 
action  for,  must  be  brought  in  federal  court,  545. 
may  be  enforced  against  defendant  who  has  not  written  consent  of 

owner,  501. 
must  be  waived  when  discovery  in  equity  sought,  634. 
statutory,  must  be  sued  for  in  court  of  Law,  5J7,  548,  550. 
in  two  instances  delivery  of  ordered  by  equity,  471,  547,  note  8, 
549,  note  1. 
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FORFEITURES,  —continued. 

whether  at'  common  law  plaintiS  entitled  to,  and  whether  delirerj 

ordered  by  equity,  549-552. 
See  Jurisdiction;  Limitation  of  Actions;  Remepiks  in  Law. 

FRAUD, 

injunctiona  in  case  of.    See  Injunction. 

FRAUDS,  STATUTE  OF, 

governs  literary  contracts,  381.  * 

FRAUDULENT  REPRESENTATIONS.     See  False  Representatioks 
AS  TO  Authorship. 

G. 

GOVERNMENT. 

may  prevent  publication  of  official  correspondence,  132. 
may  copyright  judicial  decisions,  161,  255. 
may  copyright  statutes  and  public  documents,  161. 
rights  of,  governed  by  same  principles  as  those  of  individuab,  242. 
is  owner  of  property  in  law  reports  prepared  by  reporter  employed, 
255. 
and  other  official  productions,  132,  259. 
See  Employer  and  Employe;    Law  Reports;    FitEROOATirc  Copies. 

GRAMMAR,  LATIN, 

prerogative  right  to,  cltumed  by  crown.  62-65. 

GRATUITOUS  CIRCULATION, 

when  a  publication,  291. 

action  for  damages  will  lie  under  5  &  6  Vict.  c.  45,  474. 
-  wrongidoer  liable  for  under  U-  S.  statute,  487,  488,  493. 

GREAT. BRITAIN,  STATUTES  OF.    See  Statutes  in  Force. 

GUILTY  KNOWLEDGE.    See  Knowledge  of  Piracy. 


H. 

HALLAM,  HENRY, 

on  early  censorship  of  the  press,  55,  note  1. 

HIRE. 

letting  copyright  books  to,  prohibited  by  5  &  6  Vict  c.  45,  471. 
letting  paintings,  drawings,  and  photographs  to,  prohibited  by35& 
26  Vict.  c.  68,  482,  483. 

HISTORY   OF   LITERARY  PROPERTY.     See  Literary  PBOPBtrr. 
History  of. 

HOOD,  THOMAS, 

on  literary  property,  49,  note  3. 
petition  coaceming  copyright,  77,  note. 
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I. 

IDEAS, 

no  copyright  in,  without  association,  08,  385. 

IDENTIFICATION, 

literary  property  capable  of,  7,  98. 

IDENTITY, 

not  inconsistent  with  originality,  205-208. 
presumptive  evidence  of  piracy,  400. 
substantial  test  of  piracy,  408. 

5m  Oriqinauty;   Piracy;   Similarity. 

IGNORANCE.     See  Knowlbdob  of  Piracy. 

ILLUSTRATIONS.    See  Enqkavikos;  Photographs. 

IMITATIONS, 

of  foreign  plays,  provisions  of  international  copyright  acta  concern- 
ing, 215,218. 

See  Orioinauty;   Sihilaritt. 

IMMORAL  PRODUCTIONS, 

whether  author  may  prevent  publication  of  manuscripts,  112-111. 

or  recover  damages,  114. 
not  entitled  to  copyright,  181,  185. 
contracts  concerning,  not  enforceable,  378,  379. 
injunctions  not  granted  against,  540. 
unpublished  plays  not  protected  at  common  law,  581. 
no  statutory  playright  in,  596. 

IMPORTER, 

when  liable.     SccConsknt  of  Owner;  Knowlrdgb  op  Piracy. 
to  what  liable.    See  Damages;    Forfeitures;    Fbnaltiks;    Kxbie- 
D1K8  IN  Law. 

IMPORTING,  UNLAWFUL, 

prohibited  by  international  copyright  acts,  219. 

of  copyrighted  books  into  the  colonies,  regulations  concerning,  298, 

nole  3. 
of  books  prohibited  by  early  English  statutes,  468. 
action  for  damages  against,  given  by  5  tie  6  Vict.  c.  45,  469. 
ignorance  no  defence,  470. 
forfeiture  of  copies  to  owner,  471. 
copies  to  be  seized  and  destroyed.  472. 
incongruities  of  statute,  472,  nole  1. 
provisions  of  customs  laws  concerning,  472,  note  1. 
for  gratuitous  circulation,  unlawful,  474. 

penalties,  forfeitures,  and  damages,  prescribed  by  English  statute 
'  in  case  of  engravings  and  prints,  478. 
of  paintings,  drawings,  and  photographs,  prohibited  by  25  &  26  Vict. 

c.  68,  485. 
provisions  of  U.  S.  statute  against,  486,  491. 

See  FuBKBiTuuKS ;  Penalties;  Remedies  in  Law. 
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INDECENT  PUBLICATIONS.    See  Immohal  Pboductioss. 

INFRINGEMENT, 

of  copyright.     See    Injunction;    Piract;  Rbmbdiss   in   Equitt; 

Rehediks  in  Law. 
of  playright.     See  Platriqht,  Bemedies  for  VioUuion  of. 

INJUNCTION, 

in  case  of  violation  of  comnion-law  rights  in  unpublished  wotfa,  107. 
productions  without  literary  value,  111. 
works  not  innocent,  112-114. 

restraining  unauthorized  publication  of  letters,  127-139. 
on  ground  of  property,  128, 129. 
agunst  publication  of  manuscripts  in  violation  of  statute,  124. 
judicial  opinion  that  limitation  clause  of  5  &  6  Vict.  o.  45  does  BOl 

apply  to,  476. 
principle  on  which  granted,  496. 
not  granted  before  registration,  278,  501. 

may  be  granted  in  United  States  before  l^al  title  perfected,  208, 501. 
temporary,  515-521. 

on  what  principle  and  for  how  long  granted,  515. 

when  granted,  516. 

when  not  granted,  517. 

in  case  of  ephemeral  publicatioiis,  when  not  granted,  51S. 

when  granted,  5lQ. 
whether  refused  because  piratical  may  easily  be  replaced  by  inno- 
cent matter,  519. 
account  of  profits  may  be  ordered  when  refused,  521. 
permanent,  521-531. 

granted  when  material  piracy  clear,  521. 

may  be  refused  in  doubtful  case,  521. 

proof  of  actual  damage  not  essential,  521. 

granted  when  action  for  penalties  cannot  be  maintained,  522. 

may  be  granted  against  any  wrong-doer,  523. 

but  two  without  privity  cannot  be  joined,  623. 
may  be  refused  when  piracy  slight,  523. 
when  consequences  to  defendant  considered,  524. 
illustrations  of  material  amount  of  piratical  matter,  525-627. 
not  granted  to  protect  what  is  utterly  insignificant,  527. 
where  value  small  court  may  favor  plaintiff,  527. 
granted  only  against  piratical  pa3-t,  527. 
entire  work  may  be  restrained  when  piratical  part  cannot  bo 

ascertained,  529. 
form  of,  530. 
on  other  grounds  than  infringement  of  copyright,  535-543. 
protecting  titles  of  publications,  535. 

refused  where  plaintiff  has  simply  advertised  future  pub- 
lication, 536. 
breach  of  trust,  537,  538. 
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INJUNCTION,  —  continued. 

false  representationa  as  to  authorship,  539. 
external  likeness  of  publications,  540. 

not  granted  against  libellous,  immoral,  or  blasphemous  publica- 
tions. 640. 
restraining  author  and  third  penons  from  publishing  in  violation 

of  covenant,  541. 
violation  of  negative  covenant  restrained  though  agreement  can- 
not be  enroTced  affirmatively,  542. 
circuit  and  certain  district  courts  empowered  to  grant,  544. 
against  violation  of  common-taw  playright,  585. 
against  violation  of  statotory  playright,  625. 

See  Acqoikscencb;  Rkmbdibb  ih  E<)unT. 

INNOCENT, 

whether  unpublished  writings  must  be,  to  entitle  owner  to  protection 

at  common  law,  112~114. 
work  must  be,  to  be  entitled  to  copyright,  181-198. 
See   Intention;    Knowledge    of   Piracy;    Quauties  Essentul  to 

Copyright. 

INTENTION, 

not  a  test  whether  limit  of  fair  quotation  exceeded,  388,  401. 

to  pirate  not  essential  to  piracy,  401,  638. 

may  aid  in  determining  whether  there  has  been  copying,  402. 

need  not  be  shown  in  printer  or  importer  under  5  &  6  Vict.  c.  45, 

470. 
when  must  be  shown  in  actions  under  U.  S.  statute  in  case  of  maps, 

musical  compositions,  and  works  of  art,  482. 
to  pirate  not  essential  in  ease  of  playiight,  638. 

INTERNATIONAL  COPYRIGHT, 

conventions  between  England  and  other  countries,  66. 
reports  by  Henry  Clay  and  Mr.  Baldwin  in  favor  of,  82,  93. 

by  Mr.  Morrill  against,  94. 
refusal  of  Congress  to  provide  for,  92-95. 

extension  to  all  countries  recommended  by  royal  commissioners,  95. 
extended  to  paintings,  drawings,  and  photographs,  179. 
provisions  of  English  statutes,  214-220. 

protection  for  foreign  works  in  original  language,  214. 

translations,  215. 
foreign  dramatists  may  acquire  exclusive  right  of  publishing  and 
representing  translations  and  adaptations  of  their  works,  216. 
newspapers  and  periodicals,  216.  * 

statutory  requirements  in  case  of  translations,  217. 
translation  must  be  of  whole  work  and  bona^de,  218. 
importing  piratical  copies  prohibited,  219. 
works  first  published  or  represented  abroad  not  entiUed  to  copy- 
right except  under  iutemational  acts>  220,  294,  605. 
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INTERNATIONAL   COPYRIGHT,  —  continued. 

registration,  281. 

whether  playright  in  unpublished  opera  secured  bj  r^istr&tira 

of  opera,  but  not  of  published  arrangements,  00&-612. 
statutes  relating  to.     See  Statutes  im  Force. 
See  CoLONUL  Copyright.  " 

INTERNATIONAL  LITERARY   CONGRESS, 

affirm  perpetuity  of  literary  property,  52. 

INTESTACY, 

provision  in  English  statute  for  transfer  of  copyright  in  case  of,  302. 
opinion  that  copyright  may  pass  in,  315. 
law  in  Uuited  States,  321,  322. 

INVENTIONS, 

argument  as  to  analogy  between,  and  literary  property,  15. 
Congress  empowered  by  the  constitution  to  pass  taws  for  the  proteC' 
tion  of,  88.  ' 

IRELAND, 

provisions  of  English  acts  relating  to  copyright  in  books  extended 

to,  73. 
provisions  of  engravings  acts  extended  to,  177,  660. 

IRRELIGIOUS  WORKS.     See  Religion,  Works  against. 


J. 

JOUNSOX,    SAMUEL, 

criticism  on  the  law  relating  to  blasphemous  pablications,  193,  note  1. 

JOINT  AUTHORS.     See  Author. 

JOINT  OWNERS   OF   COPYRIGHT, 

agreements  between,  concerning  publication,  381. 

JUDICATURE  ACTS  IN  ENGLAND, 

give  law  and  equity  courts  equal  powers,  498. 

JUDICIAL   OPINIONS.     See  Law  Reports. 

JURISDICTION, 

general  principles  of  equity  in  copyright  cases,  496. 
Great  Uritaiu. 

chancery  courts  formerly  had  no  power   to  adjndicate  legtl 
questions,  497. 

chancery  have  equal  powers  with  law  courts,  498. 

equity  courts  empowered  to  assess  and  award  damages,  498,  SH. 
United  States. 

federal  equity  courts  determine  right  and  infringement,  498. 

former  statutes  governing  jurisdiction,  544. 

circuit  courts  have  original  jurisdiction  of  copyright  cases  irith- 
out  regard  to  citizenship  or  amount,  544. 
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JURISDICTION,  —con^inutfrf. 

circuit  and  certain  district  courta  empowered  to  grant  injunc- 
tions, 541. 
actions  and  suits  for  violation  of  copyright  statute  must  be 

brought  in  federal  court,  545,  639. 
appeal  tOkSiipreme  Court  irrespective  of  amount,  545. 
comraon-faw  cases  must  be  brought  in  State  court  unless  federal 

has  jurisdiction  on  general  grounds,  545. 
in  what  court  redress  for  uuHcensed  publication  of  manuscript, 
545,  546. 
for  violation  of  common-law  playright,  545,  585. 
statutory  penalties  and  forfeitures  must  be  sued  for  in  court  of 
law,  547.  548,  550. 
in  two  instances  delivery  of  statutory  forfeitures  ordered  by  equity, 

471,  547  note  3,  549  note  1. 
whether  at  common  law  delivery  of  forfeitures  ordered  by  equity, 

54&-552. 
U.  S.  statutes  relating  to,  705. 

See  RKMEDiRa  in  E()urrr. 


K. 

KNOWLEDGE   OF  PIRACY, 

ignorance  do  defence  in  absence  of  statutory  provision,  403. 
printer  or  importer  of  books  without,  liable   under  5  &  6  Vict, 
c.  45,  470. 
must  be  shown  in  seller,  471. 
seller  of  engravings  and  prints  not  liable  to  penalties  and  forfeitures 
under  8  Geo.  II.  c.  13  when  ignorant  of  piracy,  478. 
but  is  liable  to  damages  under  17  Geo.  III.  c.  67,  478. 
must  be  shown  to  subject  importer,  seller,  or  publisher  to  penalties 
and  forfeitures  under  25  &  26  Vict,  c  68,  483. 
hut  not  copyist  or  printer,  483. 
must  be  shown  in  printer,  publisher  or  importer,  but  not  seller  of 
book,  under  U.  S.  statute,  487. 
same  in  case  of  maps,  musical  compositions,  and  works  of  art, 
493. 
plaintiff    in   equity  not    responsible    for  delay  when  ignorant  of 

piracy,  505. 
does  not  amount  to  plaintiff's  consent,  508-612. 
ignorance  of  piracy  not  ground  for  refusing  injunction,  522. 
ignorance  no  defence  to  action  for  violation  of  playright,  638. 


L. 

LABELS. 

not  subject  of  copyright,  143,  211. 
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LACHKS.     See  Acquiescenck. 

LATIN   GRAMMAR, 

prerogative  right  to,  claimed  by  crown,  62-€5. 

LAW,   REMEDIES  IN.     See  Remedies  in  Lav. 

LAWFUL  USES   OF   COPYRIGHTED  WORKS.     See  Fair  Ubm. 

LAW  REPORTS, 

prerogative  right  to,  claimed  by  crown,  62-65,  162,  163. 

maybe  copyrighted,  159-163. 

matter  prepared  by  reporter,  159. 

abridgments,  d^este,  and  selections  of  cases,  160. 

opinions  of  the  court,  160. 

may  be  copyrighted  by  government,  161. 
when    property  in  belongs  to  government  by  virtae  of  employ- 
ment, 255. 
agreement  with  State  reporter  concerning  publication  of,  362. 

LECTURES, 

right  of  publishing,  secured  by  statute  in  England,  83. 

unlicensed    delivery    of    manuscript,    violation    of    common-liw 

rights,  107. 
common-law  rights  in  unpublished,  not  lost  by  public  delivery,  119. 

nor  by  private  circulation  of  copies,  121. 
statute  relating  to,  658. 

LEGAL   REPORTS.     See  Law  Rkports. 

LEGAL   TITLE.    See  Title  to  Copvrioht. 

LETTERS, 

unpublished  protected  by  common  law,  127-139. 
property  in  writer  after  transmission,  127-132. 
right  to  prevent  publication,  one  of  property,  128,  129. 
writer  may  withhold  from  publication,  130. 
writer  may  prevent  any  public  use  of,  131. 
damages  in  case  ol  publication,  131. 
when  property  not  in  writer,  132. 
government  owner  of  property  in  official,  182. 

and  may  prevent  publication,  132. 
without  literary  value,  132-135. 
literary  value  not  essential,  131,  135. 
rights  of  receiver,  135-139. 

whether   receiver    may   publish    for  purposes    of   rindicatioa, 
136-139. 
copyright  in  published,  424,  note  1. 

LIBELLOUS   PUBLICATIONS, 

whether  author  may  prevent  unlicensed  publication  of  manuscript, 
112-114. 
or  recover  damages,  114. 
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LIBELLOUS  PUBLIC  ATIONS,  —  continued. 
not  entitled  to  copyright,  181-185. 
contracts  concerning,  378,  379. 
injunctions  not  granted  against,  540. 

LIBRARIAN   OF  CONGRESS, 

sending  title  of  book,  &c.,  to,  and  delivery  of  two  copies,  essential  to 

copyright,  265.     See  Statutory  Rkquisitks. 
copies  of  every  volume  must  be  delivered,  274. 
copies  of  best  edition  miist  be  delivered  nnder  penalty  for  failure,  376. 
penalty  not  applicable  to  work  not  entered  for  copyright,  275. 
delivery  of  copies  of  best  edition  not  essential  to  copyright,  275. 
fees  to  be  paid  to,  for  securing  copyright,  278. 
written  assignments  to  be  recorded  by,  276,  319. 
fees  to  be  paid  to,  for  recording  assignments.  276. 
copies  to  be  delivered  must  be  literal  and  not  merely  substantial,  490. 

LIBRARIES, 

delivery  of  books  to,  required  by  former  English  statutes,  83. 
by  5  &  6  Vict.  c.  45,  277. 
for  deposit  in  British  Museum,  by  international  copyright  acts, 

215,  217. 
by  former  U.  S.  statutes,  90,  91. 

by  U.  S.  revised  statute.     See  LinRARiAN  op  Congress. 
to  Smithsonian  Institution  and  library  of  Congress  pursuant  to 
act  of  1816  not  essential  to  copyright,  265. 

LICENSE, 

distinction  between  and  assignment,  305,  337. 

to  publish  does  not  amount  to  assignment  of  copyright,  171,  172 
note  1,  305,  348,  358,  361,  363. 
See  Agkebmicnts  BsrwicitM  Authors  and  Publishers;  Coksemt 
OF  Owner. 

LICENSING    ACT    OP    CHARLES    II.      See    Literary  Property, 
History  of,  in  England. 

LIEBER,   FRANCIS, 

views  concerning  literary  property,  53,  note  3. 
abridgments,  445,  note  1. 

LIKENESS.     See  Idkntity;  OiuamALixY;  Similaritt. 
LIMITATION   OF  ACTIONS, 
Great  Britain, 

one  year  for  any  offence  against  5  &  6  Vict.  c.  45,  475. 

whether  limitation  applies  only  in  case  of  forfeitures  and 

penalties,  476. 
judicial  opinion  that  it  does  not  extend  to  actions  for  damages 
or  injunctions,  476. 
under  engravings  statutes,  482. 

not  prescribed  in  case  of  paintings,  drawings,  and  photographs 
by  25  &  26  Vict.  c.  88,  485. 
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LIMITATION  OF  ACTIONS,  — con/oiwrf. 

six  months  under  sculpture  act,  486. 

twelve  months  under  3  &  4  Will.  IV.  c.  15,  in  case  of  playright, 

638. 
United  States. 

two  years  under  revised  statute,  in  case  of  copyright,  494. 

no  defence  for  seller thatcopies  sold  were  not  printed  or  imported 

within  two  years,  495. 
prescribed  in  case  of  forfeitures  and  penalUes,  but  not  actaoosfor 

damage  or  suits  in  equity,  495. 
what,  in  case  of  playright,  638 

LIMITED  ASSIGNMENT.    5mTrak8fbr  ok  Coptkioht;  Pi^teight, 

Trangfer  of. 

LITERARY  CONGRESS, 

international,  in  Paris,  affirms  perpetuity  of  literary  property,  52. 

LITERARY   MERIT. 

not  essential  in  unpublished  works,  111. 
nor  in  letters,  184,  135. 
nor  in  published  works,  208-211. 
See  Valub. 

LITERARY   PROPERTY, 

defined,  97. 

common-law,  in  unpublished  works.    See  Unpoblished  Works. 

discussion  as  to  origin  and  nature  of,  1-53. 

ownership  perpetual  by  common  law,  2-20. 

theories  conceniiog,  2. 

has  all  qualities  of  property,  5,  97-100. 

governed  by  same  principles  as  other  property,  5. 

incorporeal,  6,  97-100. 

material  substance  not  essential  attribute,  6. 

capable  of  identification,  7. 

not  lost  by  publication,  8-16. 

rights  acquired  by  buyer  of  book,  11,  12. 

views  of  Aston,  J.,  14. 

argument  as  to  analogy  of  inventions,  15. 

how  far  government  may  interfere  with,  16-20. 

governed  by  principles  of  eminent  domain,  lt^-20. 

have  common-law  rights  in  published  works  been  taken  awaj  by 

legislature?  20-26. 
meaning  of  8  Anne,  c.  19,  20-25. 

not  intended  to  take  away  common-law  rights,  22-25. 
Parliament  asked  to  provide  additional  protection,  22. 

reasons  given  in  petitions,  22,  note  4. 
clause  in  statute  of  Anne  saving  common-law  rights,  25. 
Lord  Mansfield's  interpretation  of,  25,  note  1. 
conclusions  concerning  origin  and  nature  of,  26. 
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LITERARY  PROPERTY,  —  eon/mued. 

JQdicial  history  relating  to  ori^n  and  nature  of,  3S-48. 
common-lav  rights  In  puhlUhed  works  protected  by  chancery 

courts,  26,  70,  71. 
plea  first  raised,  that  statute  of  Anne  was  intended  to  take  away 

common-law  rights,  27. 
perpetuity  of  literary  properly  affirmed  by  King's  Bench,  in 

Millar  ».  Taylor,  28-37. 
Lord  Mansfield's  opinion  in  favor  of,  29. 
opposing  arguments  of  Yates,  J.,  examined,  82-36. 
judgment  of  King's  Bench  in  Millar  v.  Taylor,  37. 
House  of  Lords  in  Donaldson  v.  Becket  declare  common-law 
rights  taken  away  by  statute,  87-42. 
opinions  of  judges  on  questions  submitted,  37,  38. 
Lord  Caiudeo's  speech  against  authors*  rights,  89. 
Lord  Mansfield's  knowledge  of  the  taw,  40,  41,  note  2. 
what  decided  by  House  of  Lords  in  Donaldson  v.  Becket,  42. 
common-law  property  in  published  works  recognized,  but 
held  taken  away  by  statute,  42. 
judicial   opinions  against  judgment  in  Donaldson  v.  Becket, 

42,  43. 
U.  S.  Supreme  Court  holds,  in  Wheaton  r.  Peters,  no  common- 
law  property  in  published  work,  43-47. 
opinions  of  dissenting  judges.  44-46. 
Wheaton  v.  Peters  criticised,  47,  48. 
injustice  of  limited  copyright,  49-53 
Hood's  views  of,  49,  note  3. 

recommendations  of  royal  copyright  commissioners,  63. 
perpetuity  of,  affirmed  by  international  literary  Congress,  62. 
Lieber's  views,  53,  note  3. 
History  of,  in  England. 

■  introduction  of  printing  into  England,  54,  note  1. 
Star  Chamber  decrees  against  unlicensed  printing,  54-57,  54, 

note  3. 
Hallam  on  censorship  of  press,  55,  note  1. 
stationers'  company  chartered  by  Philip  and  Mary,  56. 
abolition  of  Star  Chamber,  57. 
parliamentary  ordinances  against  unlicensed  prinUng,  57,  and 

note  1. 
licensing  act  of  Charles  H.,  57,  58. 
early  decrees  and  ordinances  primarily  designed  to  regulate 

press,  but  contained  property  clauses,  58,  50. 
early  recognition  of  literary  property,  59-68. 
property  clause  in  licensing  act  of  Charles  II.,  59. 
Carte's  opinion  that  property  clauses  were  for  benefit  of  all 

authors,  59,  GO,  note  1. 
traffic  in  copyrights  by  members  of  stationers'  company,  61,  and 

notes  1,  5. 
prerogative  copies,  62,  6S. 
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UTERARY    PROPERTY,  — conftnu«rf. 

conflicting  opinions  as  to  nature  of  prerogative  right,  93-65,  63, 

note  6. 
common-law  existence  of  literary  property  before  statute  of 
Anne,  65-68. 

expiration  of  licensing  act,  68. 

provisions  of  8  Anne,  c.  19,  69,  70. 

common-law  property  in  published  books  protected  by  chancery 
courts,  70,  71. 

perpetuity  of  literary  property  affirmed  by  King's  Bench,  b 
Millar  v.  Taylor,  28-^7,  72. 

House  of  Lords  hold,  in  Donaldson  v.  Becket,  no  rights  in  pub- 
lished book  except  under  statute,  37-42,  72. 

Commons'  bill  for  perpetual  copyright  rejected  by  Lords,  73. 

universities  empowered  to  hold  copyrights  in  perpetuity,  73. 

provisions  of  English  statutes  extended  to  Ireland,  73. 

extension  of  copyright  from  fourteen  to  twenty-eight  years, 
73. 

efforts  for  extension  early  in  reign  of  Victoria,  74—83. 

copyright  extended  to  forty-two  years  by  5  &  6  Vict.  e.  45,  74. 

speech  of  Sergeant  Talfourd,  74,  nole  2. 

Parliament  petitioned  by  leading  authors,  75. 

Alison's  and  Hood's  petitions,  76,  and  nole  1. 

Macaulay's  speech  against  copyright,  80-82. 

Disraeli's  views,  82. 

delivery  of  books  to  public  libraries,  83. 

statute  securing  right  to  publish  lectures,  83. 

copyright  given  in  prints,  engravings,  sculpture,  puntings,  draw- 
ings,  and  photographs,  84. 

playright  secured  by  statute,  81. 

rights  of  foreign  authors  in  England,  85-87. 

international  copyright  statutes  passed,  85,  86. 

countries  with  which  international  copyright  conventions  have 
been  made,  86. 

rights  of  foreign  authors  independently  of  international  acts,  86. 
History  of^  in  United  States. 

colonial  copyright  statutes,  87,  88. 

Congress  empowered  to  pass  copyright  laws,  88. 

first  copyright  law  of  United  States,  88,  89 

subsequent  legislation,  89-92. 

delivery  of  copies  to  Smithsonian  institution  and  library  of  Con- 
gress, 90,  91. 

playright  granted,  91. 

question  of  international  copyright  in  Congress,  92-94. 
See  Copyright. 

LITHOGRAPHS, 

copyright  extended  to,  by  English  statute,  177. 
See  Engravings;  Photographs. 
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LOCKE,  JOHN, 

theory  of  origin  of  property,  3,  noie  3. 


M, 


MACAULAY,  LORD, 

speech  against  copyright,  80-82. 

MAGAZINES.     See  Periodical. 

MANSFIELD,  LORD, 

opinion  in  favor  of  perpetuity  of  literary  property,  20. 

character  as  a  jurist,  40,  41. 

study  of  literary  proper^,  41,  note  2. 

blamed  for  not  giving  his  opinion  on  the  question  of  literary  property 

in  the  House  of  Lords,  42. 
opinion  as  to  nature  of  prerogative  right,  63,  and  note  S;  163,  note  2, 

MANUSCRIPTS, 

parting  with,  not  loss  of  common-law  rights,  105. 
statutoty  protection  for,  in  United  States,  124-127. 

action  for  damages  and  injunction  agunst  unlicensed  publica- 
tion, 124,  49i,  545. 
unlicensed  publication  of  substantial  part,  unlawful,  121. 
worthless,  not  within  statute,  124. 
whether  foreign,  are  within  statute,  125,  126. 
representation  of  play  not  a  publication,  126,  626. 
painting  not  a,  120. 

consent  to  publish,  need  not  be  in  writing,  126. 
in  what  court  redress  sought,  546. 
publication  of,  not  prohibited  by  English  statute,  127. 
owner  may  secure  copyright,  239. 

whether  circulation  of  copies  is  publication  within  meaning  of  stat- 
ute, 289. 
whether  publisher  may  make  changes  in  author's,  375-377. 
manuscript  dramatic  compositions.     See  Flatrioht. 
See  Unpublished  Wokks. 

MAPS,  CHARTS.  AND  PLANS, 

common-law  property  in  unpublished,  102. 
Great  Britain. 

may  be  copyrighted,  174. 

governed  by  5  &  6  Vict.  c.  45,  and  not  by  engravings  acts,  174. 

when  designed  by  one  person,  and  drawn  by  another,  former 
held  to  be  author,  254, 

copyright  secured  in  same  manner  as  books,  281. 

remedies  for  infringement  same  as  in  case  of  books,  482. 

duration  of  copyright,  300. 

mode  of  assignment,  317. 
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MAPS,    CHARTS,    AND    FL ASS,  -  continued. 

United  States. 

provision  for  copTrighting  maps  and  charts,  174. 

plans  not  mentioned,  175. 

how  copyright  secured,  265,  297.      See  Statutort  REQUisrm. 

duration  of  copyright,  299. 

statutory  remedies  for  infringement,  491-49'!.    See  Remedies  u 
Law. 
test  of  originality,  206. 
piracy  in  case  of,  409,  421.     See  Piracy. 
statutes  governing  copyright  in,  American,  698. 

English,  661. 
MASTER, 

when  reference  to,  will  he  made  to  ascertain  piracy,  513,  514. 
what  he  may  be  required  to  report,  514. 
profits  on  past  sales  ascertuned  by,  533. 

MATERIALS,   COMMON, 
DO  copyright  in,  156,  424. 

See  Compilations. 

MATHEMATICAL  TABLES, 
subject  of  copyright,  153,  207. 

See  Figures. 
MEANING  OF  WORDS.    See  Definitions. 

MEMORY, 

whether  right  to  perform  unpublished  play  may  be  acquired  by.    See 

FKltPORMANCK. 

instances  of  remarkable,  570,  note  I. 
MERIT.     See  Literary  Merit;  Value. 

MNEMONICS, 

art  of,  570.     See  Memory. 

MODELS, 

to  be  perfected  as  works  of  fine  art  may  be  copyrighted  in  United 
States,  180. 
foreign  by  resident  owner,  231,  232. 

how  copyright  secured,  265.    See  Statutory  Rb4uiritf.s. 
statutory  remedies  for  infringement,  491-494.     See  Remedies  im 
Law. 
may  be  copyrighted  in  England,  179.     See  Sculpture. 
statutes  governing  copyright  in,  American,  698. 

English,  653,  684. 
MORRILL,   LOT  M. 

report  to  Congress  against  international  copyright,  94. 

MUSICAL  COMPOSITIONS, 

common-law  property  in  unpublished,  102. 

when  statutory  protection  first  provided  iu  United  States,  90. 

are  books  within  meaning  of  statute,  140-142. 
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MUSICAL   COMPOSITIONS.— con(in««(f. 

may  be  copyrighted,  175,  176. 

arrangements  of,  treated  as  original  productions,  176,  200,  206  note  1. 

test  of  originality,  200. 
right  of  printing  and  performing,  in  England,  secured  to  foreigners 

by  international  copyright  acts,  214,  215. 
rights  in,  when  composed  by  employ^,  249,  251. 
may  be  independent  of  dramatic  composition,  250. 
publication  of  arrangement  not  publication  of  original,  202. 
substantial  identity  test  of  piracy,  409,  410. 
unauthorized  arrangement  of  copyrighted  opera  piratical,  411. 
statutory  remedies  in  England  for  infringement  of  copyright  same 
aa  in  case  of  books,  469. 
in  United  States,  491-494.     See  Rbmedirs  in  Law. 
public  performance  not  a  violation  of  copyright,  but  may  be  of  play- 
right,  475,  495. 
songs  held  to  be  dramatic  compositions  entitled  to  playrigbt  under 

English  statute,  602. 
what  songs  are  entitled  to  playright  in  United  States,  593. 
dramatic  sougs  consisting  of  words  and  music  entitled  to  playright, 
598. 
instrumental  not  in  United  States,  699. 
whether  in  England,  599. 
playright  in  published  and  unpublished  musical  compositions  given  by 

English  statute,  602. 
whether  publication  of  arrangement  defeats  playright  in  unpublished 

opera,  608-612. 
whether  any  statutory  remedy  for  unlicensed  playing  of,  when  no 

piracy  of  words,  639. 
statutes  relating  to,  American,  698. 

English.     See  Statutes  in  Forck. 
See  Dramatic  Compositions;  PBitFOuHANCB;  Platkioht. 

MUSICAL   EXTERTAINMENT, 

included  in  definition  of  dramatic  piece  in  5  &  6  Vict.  o.  45,  586. 
See  Dkamatic  Comfositions;  Musical  Compositions. 

N. 

NATIVE  AUTHORS.     See  Author;  Forkigm  Adthors;  Resident. 

NEGATIVES  OF  PHOTOGRAPHS, 
protected  by  U.  S.  Statute,  140,  180. 
by  English,  179. 

See  Photographs. 

NEW  EDITIONS.    See  Editions. 

NEWSPAPERS, 
Great  Britain. 

may  be  copyrighted,  168-170,  174. 
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NEWSPAPERS,  —  eontinutd. 

held  entitled  to  copyright  without  registration,  172. 

judicial  construction  of  statute  criticised,  173,  174. 
registration,  174,  280. 

provisions  of  intematioD^  copyright  acts  concerning  foreign,  219. 
United  States. 

may  be  copyrighted,  168-170. 

how  copyright  secured,  274. 
when  article  published  in,  becomes  common  property,  170. 
See  Pkriodicalb. 
NOTES.     See  Annotation. 

NOTICE  OF  EXTRY  OF  COPYKIGHT, 

printing  in  book,  &o. ,  essential  to  copyright,  265.     See  Statutobt 
Requisites. 

form  of,  265,  note  8. 

must  appear  in  every  edition,  269,  400. 

whether  original,  must  be  printed  in  revised  edition,  270. 

mnst  appear  in  every  volume,  274. 

where  printed  in  newspaper,  27a. 

penalty  for  false  printing,  494. 
NOTICE,    RESTRICTIVE.     See  Ukstiuctivis  Notick. 
NOVELTY.    5m  Obioinalitt. 


O. 

OBNOXIOUS  WRITINGS.     S«  Blasphemous  Publications;  Immobal 
pRODDCTioxs;  Seditious  Pubucations. 

OBSCENE  PUBLICATIONS.    See  Immoral  Prodcctionb. 

OFFENCE, 

judicial  opinion  that  word  not  used  in  section  26  of  5  &  6  Vict.  e.  45 
in  same  sense  as  in  section  15,  476. 

OFFICIAL    CORRESPONDENCE,    DOCUMENTS,    REPORTS,   4c. 
See  Public  Documents;  Government. 

OPERA, 

playright  in,  given  by  English  statute,  586.     See  Dramatic  Com- 
positions; Musical  Compositions. 

OPINIONS,  JUDICIAL.     See  Law  Reports. 

ORIGINALITY, 

in  case  of  unpublished  works,  110. 

abridgments  and  translations  are  original  productions,  158,  200. 
and  dramatizations,  adaptations,  arrangements  of  music,  175, 

176,  200,  208  note  1. 
and  coUections  of  well-known  facts,  201. 
and  compilations,  202. 


INDEX.  747 

ORIGINALITY.  —  continued. 

essenti&l  attribute  of  copyright,  198. 
work  iieed  not  be  wholly  original,  199. 
works  alike  may  be  original,  205-208,  899. 
test  of,  in  case  of  abridgments,  translatioos,  158,  200. 
arrangements  of  music,  176,  200. 
compilations,  202,  207,  212. 
new  editions,  212. 
general,  208. 
dramatizations,  597. 
dramatic  composition  must  be  original,  698. 
See  Similarity. 
OWNER.    See  Assionke;  Consent  of  Owker  ;  Pboprietok. 


P. 

PAINTINGS, 

common-law  property  in  unpublished,  102,  178. 

violation  of,  108. 

whether  lost  by  exhibition,  119,  120,  286-288. 

effect  of  publication  of  engraving,  119,  120,  115  note  1. 
are  not  manuscripts,  126. 
Great  Britain. 

when  first  protected  by  statute,  84. 

copyright  secured  by  26  &  26  Vict.  c.  68,  178,  179. 

provisions  of  international  copyright  acts  extended  to,  170. 

duration  of  copyright,  179,  300. 

foreigner  not  entitled  to  copyright  unless  resident  within  British 
dominions,  230. 

when  made  by  one  person  for  another,  255. 

registration,  281. 

what  is  publication  within  meaning  of  statute,  286,  288. 

assignments  must  be  registered,  281,  317. 

no  provision  for  transfer  by  registration,  317. 

mode  of  assignment,  317. 

when  made  for  another,  or  sold,  agreement  concerning  copyright 
to  be  in  writing.  317. 

artist  prohibited  from  reproducing  after  sale  of,  483. 

unlicensed  exhibition  of  copies  prohibited,  475,  482,  483. 
also  letting  to  hire,  482,  483. 

penalties  and  forfeitures  prescribed  for  Infringement,  482-485. 
See  Rkhkdibs  in  Law. 

whether  unlicensed  copying  of  engraving  is  piracy  of,  483,  484. 

statute  governing  copyright  in,  691. 
United  States. 

when  first  protected  by  statute,  91,  92. 

copyright  secured  by  revised  statute,  180. 

foreign,  may  be  copyrighted  by  resident  owner,  231,  232. 
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PAINTINGS,  —con/inufrf. 

how  copyright  secured,  265.     See  Statutory  RRQCisms. 
what  is  publication  within  meaning  oC  statute,  288,  287. 
duration  of  copyright,  200. 

whether  unlicensed  copying  of  engraving  piracy  of,  493. 
statutory  remedies  for  infringement,  491-491.    See  Rbhkdies  is 

Law. 
exhibition  of  copies  not  prohibited,  405, 
statute  governing  copyright  in,  698. 
Bubstantial  identity  test  of  piracy,  409. 

PANTOMIME, 

a  dramatic  composition,  588,  503,  501. 

PARLIAMENT,   ACTS   OF, 

prerogative  right  to,  claimed  by  crown,  62-65,  163. 
See  Statutes  in  Fohcb. 
PATENTS, 

cum  privilegio  granted  in  England,  25,  54. 

Congress  empowered  to  pass  laws  for  the  protection  of,  88. 

PENALTIES, 
Great  Britain, 
books. 

for  failure  to  deliver  copies  to  public  libraries,  277. 
penalties  not  recoverable  under  statute  of  Anne  without  reg- 
istration, 278. 
not  directed  against  unlicensed  publication  of  unpublished 

work,  305-308. 
what  prescribed  by  8  Anne,  c.  19,  468. 
increased  from  one  to  three  pence  by  41  Geo.  III.  c.  107. 

468. 
abolished  except  in  certain  case  by  5  &  6  Vict.  c.  45,  4^. 
printer  and  importer  liable,  though  ignorant  of  piracy,  470. 
guilty  knowledge  must  be  shown  in  seller,  471. 
penalties  against  unlawful  importing,  472. 
two  incurred  on  same  day  for  distinct  sales,  472. 
not  incurred  by  public  reading  or  performance,  475. 
engraTiDga  and  prints,  478. 
paintings,  drawings,  and  photographs,  482,  483. 

penalty  for  every  piratical  copy  sold,  484. 
sculpture,  486. 
playright. 

what  penalties  prescribed  by  3  &  4  Will.  IV.,  c.  15,  626. 
incurred  when  material  part  of  play  pirated,  633. 
United  States. 

for  failure  to  deliver  copies  of  book  to  librarian  of  Congren,275. 
what  prescribed  for  piracy  of  books  by  acts  of  1790  and  1831, 

486. 
abolished  in  case  of  books  by  act  of  1870,  486. 
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PENALTIES,  —  continued. 

vhat  prescribed  by  rerised  iitatate  Id  case  of  maps,  charts. 
mnsical  compositions,  and  works  of  art,  491.    See  Remedies 
IN  Law. 
for  falsely  printiog  copyright  notice,  276,  494. 

held  not  recoverable  in  name  of  more  than  one  person,  494. 
must  be  sued  for  in  federal  court,  545. 
what  prescribed  for  violation  of  playright,  626. 

whether  incurred  when  part  of  play  pirated,  634. 
must  be  sued  for  in  court  of  law,  547,  54^,  530. 
may  be  enforced  against  defendant  who  has  not  written  consent  of 

owner  of  copyright,  501. 
injunction  may  be  granted  when  action  for,  cannot  be  maintained, 

522. 
must  be  waived  when  discovery  in  equity  sought,  534. 
See  Forfeitures  ;  Limitation  of  Actions  ;  Remedies  in  Law. 

PERFORMANCE, 

not  a  publication  of  manuscript  prohibited  by  U.  S.  statute,  126, 

626. 
not  such  a  publication  as  is  essential  to  secure  copyright  in  book,  285. 
publication  as  to  vesting  of  playright,  but  not  copyright,  285,  286. 
not  a  violation  of  copyright,  but  may  be  of  playright,  475,  495,  625, 

626. 
whether  owner's  common-law  rights  in  manuscript  drama  are  lost 
by,  554-566. 
will  not  defeat  copyright  afterward  secured,  285,  554,  586,  817. 
review  of  English  authorities,  555-557. 

cases  decided  under  statutes  now  in  force  do  not  apply, 

555. 
not  a  publication  prohibited  by  former  copyright  statutes, 

555,  556. 
does  not  give  right  to  print  play,  556. 

nor  to  act,  557. 
what  decided  by,  557. 
review  of  American  authorities,  557-566. 

judicial  opinion  that  any  person  may  represent  or  print  play 

obtained  by  memory,  but  not  by  writing,  558. 
unlicensed  performance  of  play  got  by  memory  held  lawful, 
560. 
held  piratical,  562. 
unlicensed  printing  of  play  got  from  public  performance 

held  piratical,  562. 
theory  that  restrictive  notice  essential  to  protect  owner's 
rights,  564. 
exploded,  564,  565. 
result  of  authoriUes,  565. 

but  one  direct  in  favor  of  memory  theory,  666. 
one  agunst,  566. 
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PERFORMANCE,  —  eonlinued. 

refutation  of  theory  that  right  to  nse  play  may  be  acquired  by 
memoiy,  566-572. 
no  English  authorities  in  support.  567. 
reasons  given  in  support,  567,  568. 
reasons  examined,  568,  569. 
no  ground  for  distinction  between  memory  and  writing, 

570-572. 
instances  of  remarkable  memories,  570,  note  1. 
common-law  r^hta  in  United  States  not  prejudiced  by,  573. 
acquiescence  in  unlicensed,  576. 

made  equivalent  to  publication  by  5  &  6  Vict.  e.  45,  674,  604. 
beginning  of  statutory  playright  in  nnpublished  play,  604. 

essential  to,  605. 
must  be  in  United  Kingdom,  604. 

what  effect  on  rights  in  play.  605-612.    See  Platright. 
statutory  penalties  and  damages  prescribed  for  unlawful,  626. 
what  is  unlawful,  within  meaning  of  statute,  627-629. 
public  and  private  distinguished,  627. 
charge  for  admission  not  essential,  627. 
scenery,  costumes,  &c.  not  essential,  627. 
place  of.  628. 

plurality  of  actors  not  essential,  628. 
public  reading  may  amount  to.  629. 

.S'«  Plavhigut;  Publication. 

PERFORMANCE  OF  AGREEMENTS.  See  Specific  Perfoemaxci 
OF  Agukements;  Agreements  between  Authors  and  Pub- 
lishers. 

PERIODICALS, 

Great  Britain. 

special  provisions  of  5  &  6  Vict.  c.  45,  concerning,  170-172. 

provisions  of  international  acts  concerning  foreign,  216. 

owners  empowered  by  5  &  6  Vict  c.  45,  s.  18,  to  secure  copy- 
right in  articles  written  by  employ^,  243-247. 

rights  of  owner  and  author,  244. 
as  to  separate  publication,  245. 

whether  in  all  cases  articles  for,  are  governed  by  s.  18,  246. 

payment  for  articles  essential  to  right  of  publication,  246. 

what  publications  are  within  s.  18,  247. 

registration,  172,  280. 

rights  of  author  and  publisher  independently  of  special  statutory 

,  provisions,  379. 
United  States. 

may  be  copyrighted,  168-170. 

rights  of  author  and  publisher,  250,  379. 

how  copyright  secured,  274. 
title  of,  may  be  partnership  property,  380. 
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PERIODICALS,  —  continued. 

Dame  of  editor  Dot  part  of  title,  380. 

5ee  Cyclopedias;  Newspapers;  Titlk  of  Publication. 

PERPETUAL  COPYRIGHT. 

giTen  to  UDiTersities  and  colleges  by  15  Geo.  III.  c.  53,  73,  647. 
discussioD  concerniDg.    See  Literary  Property. 

PETITIONS, 

to  Parliament  of  Anne  for  copyright  law,  22  and  note  4. 
to  Parliament  of  Victoria  for  extension  of  copyright,  75,  76. 
to  Congress  for  internatiooal  copyright,  92. 

PHOTOGRAPHS, 

common-law  property  in  unpublished,  102. 
Great  Britain. 

when  statutory  protection  first  provided,  84. 

copyright  secured  by  25  &  26  Vict.  c.  68,  178,  179. 

duration  of  copyright,  179,  300. 

provisions  of  international  copyright  acts  extended  to,  179. 

of  paintings,  original  productions,  200,  nole  3. 

foreign  author  not  eutitled  to  copyright  unless  resident  within 
British  dominions,  230. 

made  by  one  person  for  another,  255. 

registration,  281. 

assignments  must  be  registered,  281,  317. 

whether  publication  of,   is  publication  of  painting  or  statne 
within  meaning  of  statute,  286,  288. 

mode  of  transfer,  317. 

when  made  for  another,  or  sold,  agreement  as  to  copyright  to  be 
in  writing,  317. 

unlicensed  exhibition  prohibited,  476,  482,  483. 
also  letting  to  hire,  482-483. 

unlicensed,  of  engravings,  unlawful.  480. 

remedies  for  infringement,  482-485.     See  Reubdieb  ts  Law. 

statute  governing  copyright  in,  691. 
United  States. 

when  statutory  protection  first  provided,  91. 

copyright  given  by  revised  statute,  180. 

how  secured,  265.    See  Statutory  Rkquisitbb. 

duration,  300. 

remedies  for  infringement,  491-494.    See  Remedies  in  Law. 

unlicensed  copying  by  jjhotography  unlawful,  292. 

statute  governing  copyright  in,  698. 

PIANO-FORTE  ARRANGEMENTS.     See  Musical  Compositions. 

PICTURES.     See  Engravings;  Photographs;  Paintings. 

PIRACY, 

defined  and  distingiushed  from  plagiarism,  383. 
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PIRACY,  —continued. 

fundamental  principles  by  which  determined,  383. 

true  test  of,  385. 

irhat  does  not  amount  to,  38&~309.     <S'««  Fair  Uses  of  Copybiohtid 

WOBKS. 

copying  from  protected  work  essential  to,  205-208,  309, 159, 481, 610. 
no  defence  that  piraUcal  copy  has  been  copied,  399. 
copying  from  any  unprotected  work  not  unlawful,  400. 
similarity  creates  presumption  of  copying,  400. 
intention  to  pirate  not  essential,  401. 

may  aid  in  determining  whether  there  has  been  copying,  402. 
ignorance  no  defence,  403. 

when  question  of  ignorance  affected  by  statute,  401. 
by  reprint  of  entire  work,  404. 
purpose  for  which  work  taken  immaterial,  405-107. 
no  defence  that  work  taken  has  been  improved,  or  nsed  for  annot*- 

tion,  &c.,  405,  433.  442,  443. 
substantial  copy  of  protected  work  amounts  to,  407. 
substantial  identity  test  of,  408,  481. 

same  rule  applies  to  maps,  engravings,  paintings,  mnnc,  &c, 
409-411,  481,  492. 

immaterial  by  what  mechanical  process  copy  made,  410, 480,  492. 
when  material  part  is  taken,  411. 
illustrations  may  not  be  copied  from  book,  412. 
publication  complained  of  need  not  be  substitute,  412. 
what  amount  is  material,  413.     See  Quantity. 
value  to  be  considered,  414,  524.     See  Value. 
compilations  of  common  facts,  416-422,  394r-399. 

test  of  piracy,  416. 

law  construed  in  case  of  directories,  418. 

descriptive  catalogues,  421. 

maps,  421. 
compilutions  of  published  materials,  422-428. 

when  materials  and  arrangement  are  taken,  422. 

when  materials  without  arrangement  are  taken,  421. 

when  arrangement  but  not  materials  is  copied,  425. 

not  piracy  to  adopt  arrangement  for  other  materials  or  for  dif- 
ferent purpose,  425. 

whether  arrangement  may  be  adopted  for  same  materials  when 
obtained  from  original  sources,  425. 

same  materials  may  be  used  on  same  plan  when  no  copying, 
427. 
how  piratical  copying  ascertained,  428-432,  512-515. 

common  errors  test,  428. 

things  against  presumption  of  copying,  429. 

presumption  created  by  likeness  must  be  overcome  by  defendant, 
400,  430. 

how  defendant  may  rebut  charge,  431. 

when  ascertained  by  court,  512,  513. 
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PIRACY,  —  continued. 

when  reference  to  master  will  be  made,  513,  514. 

defendant  should  point  out  copied  parts,  produce  manuBcript, 

Ac,  515. 
defendant's  case  prejudiced  by  his  false  denial,  515. 
general  priuciples  governing,  in  case  of  abridgments,  translations,  and 
dramatizations,   433,    434.       See    Abridgments;    TitAKSLATiONs; 

DitAMATlZATIONS. 

**  copy  "  as  used  in  statute  does  not  mean  literal  transcript,  but  sub- 
stantial copy,  450,  454. 
whether  in  case  of  forfeitures,  488. 
gratuitous  circulation  of  copies  may  amount  to,  474,  487,  493. 
whether  unlicensed  sale  of    copies  lawfully  printed  or  imported 

amounts  to,  479. 
whether  copies  made  by  hand  amount  to,  480. 
whether  unlicensed  copying  of  engraving  is  piracy  of  painting,  483, 

484,  493. 
place  of,  must  be  in  country  granting  copyright,  481,  487. 
defences  against  charge  of,  499. 
what  amounts  to,  in  case  of  playright,  632. 
substantial  identity  test  of,  63M}37. 

one  dramatization  not,  of  another,  unless  unlawful  copying,  638. 

See    CoxsKNT    of   Owner;     Fokkkiturks;    Inju.nciion;    Intkntion; 

Knowi^dok  of  PiRACv;  Orioixautt;  Penalties;  Playkiqht; 

ItKMuDifis  IN  Equity;   Kkmkdiks  in  Law;    Similarity; 

Unpublished  Works. 

PLACE, 

immaterial  where  book  written,  225  note  1,  230  note  1,  234. 

of  printing,  293. 

first  publication  must  be  in  United  Kingdom,  202. 

and  so  in  United  States,  295. 
native  author  may  be  abroad,  2:}0,  235. 
foreign  author  must  be  within  British  dominions,  229. 
foreign  author  must  be  resident  in  United  States,  231,  233. 
of  piracy,  487. 
first  performance  of  manuscript  play  must  be  in  United  Kingdom, 

601. 
foreign  dramatist  must  be  within  British  dominions,  605. 
of  performance  with  reference  to  piracy,  628. 

PLAGIARISM, 

distinguished  from  piracy,  383. 

PLAN  OF  WORK. 

not  subject  of  copyright,  205,  425.     See  Compilations. 
considered  with  reference  to  fair  use  of  copyrighted  work,  393. 

PLANS, 

statutory  provision  for,  in  England,  174. 

48 
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PLANS,  -~  continued, 

not  mentioned  in  U.  S.  statute.  175. 
See  Maps. 

PLATES.     See  Stkreotypb  Plates. 

PLAY,  . 

playright  id,  giren  by  3  &  4  Will.  IV.  c.  15;  and  5  &  6  Vict.  c.  45, 
686. 

See  Dramatic  Cohfositions. 

PLAYING  CARDS, 

protected  as  prints,  178. 

protection  not  denied  because  they  are  Bometimes  used  for  nnlawfol 
purposes,  186. 

PLAYRIGHT, 
defined,  553. 

distinguished  from  copyright,  601. 
common-law,  in  unpublished  dramas. 

absolute  till  lost  or  taken  away  by  statnte,  554. 

how  affected  by  public  performance,  554-572.     See  Fehfosm- 

ANCK. 

in  tjnited  States  not  prejudiced  by  public  performance,  573. 
whether  taken  away  by  English  statute,  675. 
how  affected  by  acquiescence  in  unlicensed  performances,  576. 
lost  by  authorized  publication  in  print,  654,  577. 

but  not  unauthorized,  577. 
defendant  must  show  authorized  publication,  679. 
in  dramatizations,  adaptations,  and  translations,  580. 
not  in  immoral  plays,  581. 

no  distinction  between  native  and  foreign  dramatists,  681. 
statutory,  in  Great  Britain, 
when  first  given,  84. 

in  printed  and  manuscript  dramatic  and  musical  compoBittons 
extended  to  foreigners  by  international  acts,  '215. 

how  secured,  215,  217,  218,  281,  282. 

whether  secured  in  unpublished  opera  by  registration  of 

opera,  but  not  of  published  arrangements,  608-612. 

secured  by  3  &  4  Will.  IV.  c.  15,  and  5  &  6  Vict.  c.  45,  in  printed 

and  manuscript  dramatic  and  musical  compositions,  601,  602. 

in  what  productions.     See  Dramatic  Compositions. 

in  music  composed  for  dramatic  representation  by  employe,  249, 

251. 
-whether  in  instrumental  music,  699,  639. 

duration  in  printed  compositions  same  as  in  books,  602,  605,  606. 
whether  perpetual  in  manuscript,  602,  603. 
registration  held  not  essential,  603. 
conditions  of  securing,  in  manuscript  plays,  604,  605. 

in  printed,  605. 
not  in  manuscript  play  before  performance,  604,  605. 
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PLAYRIGHT.  —  continued. 

performance  of  manuscript  plfty  a  publication  as  to  vesting  of 
playright,  but  not  of  copyright,  285,  288. 
made  equivalent  to  publication  by  statute,  574,  604. 
lost   by  first  publication  in  foreign  country  unless  secured  by 

international  acts,  220,  605. 
lost  by  first  representation  of  manuscript  play  abroad  unless 

secured  by  ioteraational  acts,  294,  295,  S04. 
once  secured  in  printed  play,  not  affected  by  subsequent  rep- 
resentation, 605. 
in  plays  published  in  print  after  representation,  606-612. 
whether  publication  or  representation  beginning  of,  606. 
whether  secured  by  first  representation  in  England  after 
lost  by  first  performance  of  manuscript  play  abroad,  606, 
607. 
whether  lost  by  first  publication  abroad  after  secured  by 
first  performauce  of  manuscript  play  in  England,  606,  607, 
611. 
statutes  relating  to,  3  &  4  Will.  IV.  c.  15,  656. 
88.  2,  20,  21,  of  5  &  6  Vict.  c.  45,  661,  670. 
statutory,  in  United  States, 
when  first  given,  91. 

in  what.     Hee  Dhauatio  Compositions. 
only  in  copyrighted  dramatic  compositions,  612. 
not  in  unpublished  dramas,  612. 
erroneous  decisions,  612-614. 
law  rightly  interpreted,  615,  616. 
not  in  plays  of  foreign  dramatists,  598. 
in  dramatic  musical  compositions,  598,  640. 
not  in  instrumental  music,  599,  640. 
secured  on  same  conditions  and  lasts  for  same  time  as  copyright, 

616,  6.7. 
performauce  not  such  a  publication  as  is  essential  to  secure,  285. 
not  defeated  by  performance  before  secured,  285,  617. 
statute  relating  to,  698. 
Transfer  of. 

at  common  law. 

may  be  by  parol,  581. 
when  title  claimed  by  two  persons,  581. 
rights  of  assignee  of  foreign  author  for  United  States, 
582-584. 
under  English  statutes,  617-020. 

absolute  assignment  of  copyright  held  to  carry  future  play- 
right,  331. 
may  be  independent  of  copyright,  334. 
writing  butnot  attestation  or  seal  held  essential,  308, 804, 617. 
letter  held  to  amount  to,  324. 
whether  law  settled  that  writing  essential,  618. 
whether  before  playright  secured,  may  be  by  parol,  610. 
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PLAYRIGHT,  ^coniinutd. 

whether  by  registration,  610. 

when  playrigbt  not  passed  by  assignment  of  copyright,  G30. 
nnder  U.  S.  statute.  621-624. 

may  be  ibdependent  of  copyright,  334,  621. 
whether  by  parol,  621. 
may  be  by  parol  before  publication,  622. 
whether  assignment  of  copyright  carries  playright,  622. 
may  be  for  specified  place,  622. 
whether  for  limited  time,  624. 
joint-authorship,  authors  employed,  624. 
Remedies /or  Violation  of. 
common -law,  585. 

in  what  court  redress  sought,  545,  585. 
measure  of  damages,  585. 
statutory. 

for  invasion  of  copyright  not  available,  475,  555,  556. 

distinguished  from  those  for  violation  of  copyright,  625. 

prescribed  by  3  &  4  Will.  IV.  c.  15,  626. 

prescribed  by  U.  S.  revised  statute.  626. 

in  England  no  statutory  remedy  for  unlicensed  printing  of 

manuscript  play,  626. 
what  is  unlawful  performance,  627-620.     See  Pbrfoiui akcb. 
who  are  liable,  620-632. 
performance  of  material  part  of  play  may  amount  to  piracy. 

632. 
penalties  incurred  under  3  &  4  Will.  IV.  c.  15  when  material 
part  taken,  633. 
actual  damage  need  not  be  proved,  633. 
how  far  offender  liable  under  U.    S.   statute  when  part 

taken,  631. 
substantial  identity  test  of  piracy,  634-637. 
one  dramatization  not  piracy  of  another  unless  onlavfal 

copying,  638. 
good  intention  or  ignorance  no  defence,  638. 
suit  maintained  without  registration,  638. 
in  England  consent  to  representation  must  be  in  writing,  63d. 
may  be  given  by  agent.  6:J8. 
writing  not  required  by  U.  S.  statute,  638. 
limitation  of  action,  638. 
in  what  court  redress  sought,  545,  630. 
unlicensed  playing  of  music,  639. 

PLEADIN'G. 

form  of  action,  405. 

what  must  appear  before  equity  will  interfere,  408. 
defences  of  piracy,  400. 

defendant  may  plead  general  issue  and  give  special  matter  in  eri- 
dence,  409. 


INDEX.  757 

PLEADING,  —  continued. 

Recount  of  profits  not  asked  for  may  be  ordered  under  prayer  for 
general  relief,  63H. 

appeal  to  U.  S.  Supreme  Court  irrespective  of  amount  in  contro- 
versy, 533. 

See  Evidhls-ck;  Jurisdiction;  Limitation  op  Actions. 

PRAYER-BOOK, 

prerogative  right  to,  claimed  by  crown,  62-65. 

PREROGATIVE  COPIES, 

right  claimed  by  crown  in  certain  books,  62. 
conflicting  opinions  as  to  nature  of,  63-63,  63  note  6. 
right  to  law  reports,  162,  163. 

PRESS, 

early  regulation  of.  See  Litbuary  Propkrtt,  History  of,  in 
England. 

PRINTER, 

■when  liable.     See  Consent  of  Ownfr;  Knowlrdqb  of  Piracy. 
to  what  liable.     .S'ee  Damaqics;  Forfkiturks  ;  Pknalties;  Rkhbdibs 
IN  Law. 

PRINTING, 

when  introduced  into  England,  54,  note  1, 

government  regulations  concerning.     See  Litbrary  Property,  His' 

(ory  of,  in  England. 
not  in  itaeU  a  publication,  291. 

place  of,  with  reference  to  vesting  of  copyright,  206. 
in  a  foreign  country  not  piratical,  470. 
place  of,  with  reference  to  piracy,  487. 
unlawful.     See  Rkmkdibs  in  Law. 

PRINTS.     See  Engravings. 

PRIVATE  LETTERS.     See  Letters. 

PRIVILEGED  USES.    See  Fair  Uses  of  Copyriqhted  Works 

PROFANE  PUBLICATIONS.     See  Blasphemous  Publications. 

PROFITS, 

on  piratical  copies  sold  may  be  sued  for  under  5  &  6  Vict.  C-  46,  471. 
agreement  between  author  and  publisher  for  division  of,  350,  351,  366. 
See  Accou.NT  of  Profits. 

PROPERTY, 

origin  of,  2-4. 

Locke's  theory  concerning  origin  of,  3,  note  3. 
abandonment  of,  0.  10. 
eminent  domaiu,  17. 

may  be  acquired  by  virtue  of  employment,  243. 
See  Literary  Propshty, 
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PROPRIETOR. 

of  unpublished  work  may  secure  copyright,  238-242,  247. 
expressly  empowered  hy  U.  S.  statute  to  secure  copyright,  257. 
vhen  consent  of,  to  publish  must  be  in  writing.     See  Consent  of 
Owner. 

See  AssiGNEB. 

PSEUDONYMS, 

copyright  not  prejudiced  by,  106. 

PUBLIC  DELIVERY  OF  LECTURES.    See  Lectures. 

PUBLIC  DOCUMENTS, 

publication  of,  may  be  prevented  by  govemraent,  132. 
property  in,  belongs  to  government,  132,  164,  250. 
may  be  copyrighted  by  government,  164. 

See   GOVKHKMKNT. 

PUBLIC  LIBRARIES.     i9«e  Librarian  OF  Conobess;  Libraries. 

PUBLIC  PERFORMANCE.     See  Performance. 

PUBLIC  READING.    See  Reading,  Public 

PUBLICATION, 

discussion  as  to  effect  of,  on  author's  rights,  8~16. 

common-law  rights  lost  by,  in  print,  101. 

what  is,  at  common  law,  115. 

by  printing  catalogue  of  drawings,  115,  nole  2. 

author's  rights  after,  not  lost  by  common  law,  but  taken  away  by 

statute,  116,  117. 
when  common-law  rights  lost  by,  113-121. 

not  unless  there  be  a  statute  to  take  them  away,  and  the  work  be 
published  within  meaning  of  statute,  120,  573.  574. 
of  engraving,  what  effect  on  common-law  rights  in  painting,  119, 

120,  280-:i88. 
private  circulation  of  copies  not,  at  coraraon  law,  121. 
exposing  news  to  public  by  printed  bulletins,  122. 
of  manuscripts  prohibited  by  U.  S.  statute,  124.    See  Manuscrifts. 

performance  of  play  not  thus  prohibited,  126,  G26. 
unlicensed,  of  letters.     See  Letters. 
rights  in  England  lost  by  first,  abroad,  unless  secured  by  international 

acts,  2-JO,  294,  605. 
separate  rights  of  author  and  publisher  of  cyclopsediaa,  periodicals, 

&c.     See  Pekiodicals. 
must  precede  registration,  279,  280. 
beginning   of  statutory  copyright  and  essential  to,  383,  234,  615, 

616. 
must  be  within  reasonable  time  after  filing  title,  284,  616. 
what  is,  within  meaning  of  statute,  285-292. 

performance  not,  with  reference  to  vesting  of  copyright,  285,  286. 
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PUBLICATION.  —  continued. 

of  engraving  or  photograph,  whether  of  pointiDg  or  statue, 
286-288. 

whether  circulation  of  manuscript  copies  is,  289. 

private  circulation  of  copies  not,  290. 

when  a  book  is  published,  291. 

of  part,  not  of  whole,  292. 

of  piano-forte  arrangement,  not  of  opera,  292. 
first,  in  United  Kingdom  essential  to  copyright,  229,  230,  292-295. 
copyright  not  defeated  by  contemporaneous,  abroad,  293. 
first,  in  United  States  essential  to  copyright,  295. 
must  be  authorized,  to  defeat  author's  rights,  290,  577. 
representation  made  equivalent  to,  by  5  &  6  Vict.  c.  45,  574,  604. 
common-law  rights  in  unpublished  play  lost  by  authorized,  554,  577. 

but  not  unauthorized,  577. 

defendant  must  show  authorized,  579. 
considered  with  reference  to  playright  in  England,  605-612.      See 

Playriqht. 
no  statutory  playright  in  United  States  without,  612,  616. 
See  Pkuformanck. 

PUBLISHER, 

when  liable.    See  Consfnt  of  Owner;  Ksowledqr  of  Piracy. 
to  what  liable.     See  Dauaoes;  Forfeitures;  Pkxaltibs;  Rbm- 

ED1K8  IN  Law, 
contracts  with  author.    See  Agreements  between  Authors  and 

Publishers. 


Q. 


QUALITIES  ESSENTIAL  TO   COPYRIGHT, 

work  must  be  innocent,  181-198.  See  Blasphemous  Publica- 
tions; False  Repbesestations  as  to  Authorship;  Ihupral 
Productions;  Seditious  Publications. 

roust  be  original,  198-208.     See  Originality. 

need  not  have  literary  merit,  208.     See  Literary  Merit. 

must  be  material  addition  to  useful  knowledge,  210. 

must  be  material  in  amount,  212.     See  Quantity. 

what  value,  208-211.     See  Value. 

See  Religion,  Works  against;  Unpublished  Works. 

QUANTITY, 

what,  essential  to  copyright,  212. 

what,  material  in  determining  piracy,  413. 

illustrations  of  material,  414  note  1,  625-527. 
injunction  may  be  refused  when  slight,  523. 
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QUOTATION, 

how  far,  from  copyrighted  works  permitted,  386-393. 
See  Fair  Usks. 


R. 

BEADING,   PUBLIC, 

unlicensed,  of  unpublished  composition,  violation   of  common-law 

rights,  107. 
common-law  rights  in  manuscript  not  lost  by,  119,  572  note  2. 
not  a  violation  of  the  statute  except  in  case  of  dramatic  compoaition, 

475,  495. 
may  amount  to  dramatic  performance,  629. 
See  Lectures. 

REGISTRATION, 

books. 

under  statute  of  Anne,  essential  to  recovery  of  penalties,  bat  oot 
to  Testing  of  copyright,  278, 

requisites  prescribed  by  5  &  6  Vict.  c.  45,  278. 

fees  for,  278. 

in  case  of  assignments,  301. 

certified  copy  of,  prima  facie  proof,  278. 
and  so  in  cEise  of  assignments,  301. 

roust  precede  bringing  of  action  or  suit,  278. 

omission  does  not  affect  validity  of  copyright,  278,  279. 

strict  compliance  with  statutory  requisites  necessary,  279. 

book  cannot  be  registered  before  publication,  279. 
cyclopaedias  and  periodicals,  172,  280. 

foreign,  under  international  copyright  acts,  216. 
newspapers,  172-174,  280. 

foreign,  under  international  copyright  acts,  216. 
dramatic  compositions,  280. 
engravings  and  prints,  280. 
maps,  281. 

paintings,  drawings,  and  photographs,  281. 
sculpture,  281. 

requirements  of  international  copyright  acts,  217,  218,  281,  608-612. 
copyright  may  be  assigned  by,  301. 

but  no  provision  for  paintings,  drawings,  and  photographs,  317. 
held  not  essential  in  case  of  playright,  003,  638. 
whether  under  international  acts  playright  secured  by  registration  of 

unpublished  opera,  but  not  of  published  arrangements.  608-612. 
whether  playright  may  be  assigned  by.  619. 
assignment  of  copyright  not  to  carry  playright  unless  registered,  620. 

RELIGIOX,   WORKS   AGAINST, 

common  law  as  to  unpublished,  112-115. 
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RELIGION,   WORKS   AGAINST, —fon/m««rf. 
whether  entitled  to  copyright,  187-196. 

See  Blasphemous  Publications;  Blasphemy. 

REMEDIES  IN  EQUITY, 

for  \'iolation  of  common-law  rights  in  unpublished  works,  107. 
in  productions  without  literary  merit,  HI. 
in  productions  not  innocent,  112-114. 
in  letters,  127-139. 
for  publication  of  manuscripts  in  violation  of  statute,  124. 
transfer  of  copyright  may  be  decreed,  261. 

defendant  ordered  to  pay  net  pro6ts  on  piratical  copies  sold,  471. 
judicial  opinion  that  limitation  clause  in  5  &  G  Vict.  c.  45,  does  not 

apply  to,  476. 
nature  and  extent  of  equity  jurisdiction  in  copyright  cases,  498. 
what  afforded,  497. 

English  chancery  courts  formerly  had  no  power  to  adjudicate  legal 
questions,  407. 
now  determine  all  questions,  408. 
U.  S.  equity  courts  determuie  questions  of  law,  498. 
what  must  appear  before  equity  will  interfere,  498. 
copyright  prima  facie  evidence,  498,  499. 
defences  against  charge  of  piracy,  499. 
equitable  title  sufticient,  5O0. 
what  is  a  good  equitable  title,  500. 
not  available  in  Kngland  before  registration,  278,  £01. 
may  exist  in  United  States  on  recording  title,  501. 
defeated  by  plaintiff's  consent  to  publication,  which  need  not  be 

written,  .501. 
when  complainant's  consent  may  not  be  implied,  502. 
how  affected  by  plaintiff's  laches,  delay,  or  acquiescence,  504-512. 

See  AcQUiKSCKXCK. 
when  piratical  part^  will  be  ascertained  by  court.  512,  513. 

when  reference  to  master  will  be  made,  513. 
what  master  may  be  required  to  report,  513. 
defendant  should  point  out  copied  parts,  produce  manuscript,  &c., 

515. 
actual  damage  need  not  be  proved,  521. 
plaintiff  may  proceed  against  any  wrong-doer,  523. 

but  two  without  privity  cannot  be  joined  in  one  suit,  523. 
relief  may  be  refused  when  piracy  slight,  523. 
illustrations  of  material  quantity  and  value  of  piratical  matter,  525- 

oTi. 
English  equity  courts  may  assess  and  award  damages,  498,  534. 
rule  of  damages,  534. 
U.  S.  equity  court-*  have  no  jurisdicUon  of  statutory  penalties  and 

forfeitures,  517,  548,  550. 
in  two  instances,  delivery  of  statutory  forfeitures  ordered  by  equity, 

471,  547no«3,  549  no/«  1. 
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REMEDIES  IN  EQUITY,  —  con(inM«i. 

whether  at  common  law  plaintiff  entitled  to  forfeitures,  and  whether 

delivery  ordered  by  equity,  549-552. 
for  violation  of  common-law  playright,  585. 

for  violation  of  statutory  playright,  623.    See  Playright,  Remedia 
for  Violation  of. 
See  AccocNT  of  Fbofitb;  Discovert;  Injunction;  Jdrisdictiox; 
LiuiTATiON  or  Actions. 

REMEDIES  IN  LAW, 

for  violation  of  common-law  rights,  107. 

unlicensed  publication  of  manuacripts  not  innocent,  114. 

of  letters,  114. 
unlicensed  performance  of  unpublished  dramas,  585.     See  Plat- 

RIOIIT. 

common-law,  available  under  statute,  473. 

when  not,  474. 
inadequate  without  remedies  in  equity,  498. 
statutory,  for  infringement  of  copyright  do  not  lie  against  oral  use, 

475,  625. 
Great  Britain.  468-486. 
books.  468-477. 

penalties  and  forfeitures  imposed  by  statute  of  Anne,  468. 
penalties    increased  and  action  for  damages    given  by  41 

Geo.  III.c.  107,468. 
remedies  provided  by  5  &  6  Vict-  c.  45,  469. 
penalties,  except  in  certain  case,  abolished,  469. 
action  for  damages  agaiuat  unlawful  printing,  importing, 

selling  or  letting  to  hire,  469,  470. 
what  productions  arc  embraced  witfain  5  &  6  Vict.  c.  45, 469. 
knowledge  of  piracy  must  be  shown  in  seller,  but  not  in 

printer  or  importer,  470. 
owner  may  sue  for  recovery  of  piratical  copies,  471. 

and  for  profits  on  copies  sold,  471. 
penalties  against  unlawful  importing.  472. 

two  incurred  on  same  day  for  distinct  sales,  472. 
incongruities  of  the  statute  as  to  forfeiture  of  copies,  472, 

note  1. 
remedies  against  gratuitous  circulation,  474. 
remedies  for  infringement  of  copyright  not  available  against 

reading  or  dramatic  performance,  475. 
within  what  time  actions  must  be  brought,  475-477.    iS«e 
Limitation  of  Actions. 
dramatic  and  musical  compositions.     See  Playright. 
engravings  and  prints,  478-482. 

penalties  and  forfeitures  prescribed,  478. 
action  for  damages,  478. 

seller  ignorant  of  piracy  not  liable  to  penalties  and  forfeit- 
ui'es,  478. 
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but  may  be  liable  for  damages,  478. 
whether  seller  is  liable  for  unauthorized  sale  of  copies  which 

have  been  lawfully  printed,  479. 
copying  by  lithography,  phott^raphy,  or  other  processes 

prohibited,  480. 
whether  copies  made  by  hand  unlawful,  480. 
substantial  identity  test  of  piracy,  481. 
assignee  may  maintain  action,  though  statute  does  not  give 

him  that  right,  481. 
place  of  piracy  must  be  alleged,  481. 
within  what  time  action  must  be  brought,  482. 
maps  and  charts,  governed  by  5  t&  6  Vict.  c.  45,  174,  482. 
paintings,  drawings,  and  photographs,  482-486. 

penalties  and  forfeitures  prescribed  by  25  &  26  Vict.  c.  63, 

482. 
importer,  seller,  publisher,  and  person  who  exhibits  or  lets 

to  hire  not  liable  when  ignorant  of  piracy,  483. 
copyist  or  printer  liable  when  ignorant,  483. 
whether  unlicensed  copying  of  engraving  is  piracy  of  pEont- 

ing,  483,  484. 
penalty  for  every  copy  unlawfully  sold,  484. 
no  limitation  of  time  for  bringing  action,  485. 
sculpture,  485,  486. 

whether  any  remedy  against  unlicensed  exhibition,  475. 
action  for  damages  given  by  54  Geo.  III.  c.  56,  485. 
penalty  imposed  on  offender,  486. 
actions  to  be  brought  within  six  months,  486. 
United  States,  486-495. 
books,  486-490. 

provisions  of  former  statutes,  486. 
penalties  abolished  by  act  of  1870,  486. 

action  for  damages  and  recovery  of  piratical  copies  provided 
by  revised  statute,  486. 
but  not  until  copyright  secured,  487. 
must  be  brought  by  owner  of  copyright,  487. 
both  recovery  of  copies  and  damages  may  be  sought,  487. 
■what  persons  liable,  487. 
printer,  publisher,  and  importer  liable,  though  ignorant  of 

piracy,  487. 
guilty  knowledge  must  be  shown  in  seller,  487. 
plaintiff  may  proceed  against  any  offender,  487. 
piratical  printing,  publishing,  or  selling  must  be  in  United 

States,  487. 
in  case  of  importing  place  of  printing  immaterial,  487. 
wrong-doer  liable  when  copies  gratuitously  circulated,  487. 
whether  copies  are  subject  to  forfeiture  when  only  part  of 
book  piratical,  488-490. 
dramatic  compositions.     See  Fl.\tiuqht,    Remedies  for  VioUi- 
Hon  of. 
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REMEDIES  IN  LAVT,  — continued. 

maDUScripts. 

action  for  damnges  given  by  statnte  against  onlicenaed  pnb- 
lication,  124,  494. 
lies  at  common  law,  546.     See  nxPUB£isHRD  Works. 
maps,  charts,  musical  compoutions  and  works  of  art,  491-494. 
penalties  and  forfeitores  prescribed,  491. 
in  case  of  painting,  statue,  or  statuary,  offender  made  liable 

for  copies  sold,  as  well  as  those  in  his  possession,  491. 
in  case  of  other  articles  enumerated  offender  liable  only  for 

copies  found  in  his  possession,  491. 
persons  liable,  492. 

in  whom  guilty  knowledge  must  be  shown,  493. 
substantial  copy  subject  to  penalties  and  forfeitures,  48S, 

492. 

intention  to  pirate  must  be  shown  in  case  of  imitation  or 

colorable  copy,  but  not  in  caae  of  exact  reproduction,  V^2. 

copying  by  photography  and  other  processes  unlawful,  492. 

whether  copying  of  engraving  or  photograph  is  piracy  of 

painting,  493. 
gratuitous  circulation  of  copies,  493. 
action  for  damages  lies,  493. 
penalty  for  false  printing  of  copyright  notice,  494. 

held  not  recoverable  in  name  of  more  than  one  person,  494. 
time  within  which  action  must  be  brought,  494.     See  Limiti- 

TiON  OK  Actions. 
form  of  action,  495. 
statutory  penalties  and  forfeitures  must  be  sued  for  in  court  of 

law,  547,  548,  550. 
neither  oral  use  of  production,  except  dramatic  composition,  nor 

exhibition  prohibited,  495. 
See  Consent  of  Ownek;    Damages;    Jcrisdiction. 

RENEWAL  OF  COPYRIGHT, 

for  fourteen  years  provided  by  U.  S.  statute  for  author  and  family, 
281,  326. 

will  not  vest  ab  initio  in  assignee,  201. 

when  secured  by  author  may  be  assigned,  261. 

not  granted  when  copyright  for  origiuat  term  invalid,  261. 

how  secured,  276. 

author  may  divust  himself  and  family  of  right  to,  326. 

effect  of  assignment  before  publication  on.  327. 

rights  of  parties  determined  by  agreement,  328. 

absolute  assignment  before  publication  gives  unlimited  right  to  pub- 
lish, 328. 

effect  of  assignment  after  publication  on,  331. 

assignee  cannot  make,  333. 

author  may  assign,  333. 

REl»ORTS.     See  Law  Repoets. 
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REPRESENTATION.     See  Performance. 

REQUISITES     FOR    SECURING    COPYRIGHT.       See    Statdtort 
RtquisiTES. 

RESEMBLANCE.     See  Orioikauty;   Similarity. 

RESIDENT, 

alien,  abroad  not  entitled  to  English  copyright,  223,  230. 

alien,  in  Britiuh  dominions  entitled  to  copyright,  220,  230. 

British  subject  abroad  entitled  to  English  copyright,  2:i0. 

foreign,  in  United  States  entitled  to  copyright,  231,  233. 

owner  may  copyright  certain  foreign  works  of  art  in  United  States, 

231,  232. 
meaning  of,  in  U.  S.  statute,  233. 
immaterial  where  ciUzen  of  United  States  may  be,  231. 

RESTRICTIVK  NOTICE, 

held  essential  to  protect  owner's  rights  in  performing  unpublished 
play,  56 1. 
in  caoe  of  exhibition  of  painting,  120,  565  note  2. 
theory  exploded,  120,  121,  564,  585. 

REVIEWS.     See  Periodicals. 

REVISED  EDITION.    See  Editions. 

ROYAL  COPYRIGHT  COMMISSIONERS, 

changes  recommended  by,  in  English  laws,  52. 
evidence  taken  by,  as  to  duration  of  copyright,  79,  note. 
recommendations  in  favor  of  international  copyright,  93. 
opinion  of  foreign  reprints  act,  29J,  note  3. 

s. 

SALE, 

when  a  publication,  201. 

not  essential  to  publication,  201. 

not  essential  to  piracy.     See  Gratuitous  Circulation. 

of  stereotype  plates,  what  rights  pass,  324. 

on  execution,  copyright  not  subject  to,  325. 

of  copies  after  assignment,  338-312,  372,  373. 

two  penalties  incurred  for  two,  on  same  day,  472. 

of  each  piratical  copy  an  offence,  477,  note  1. 

when  within  two  years  action  not  barred  by  fact  that  printing  or  im< 

porting  not  witbiu  two  years,  495. 
of  copies   under  agreement.     See  Aokeemknts  bbtwkbn  Authors 

AND  Publishers. 
of  copyright.     See  Assiqskk;  Tbansfbr  of  Copyright. 
of  playright.     See  Pi.ayuigiit,    l^anffer  of. 
of  piratical  copies.     See  Accou.n't  of  Pkofits;  Dam.\Obs;  Forfsit- 

URB8;    Penalties;   Profits;   Remedies  in  Law;   Seller. 
SCENERY, 

not  essential  to  dramatic  performance,  627. 
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SCENIC  ENTERTAimiENT, 

iocluded  in  definition  of  dramatic  piece  in  5  &  6  Vict.  c.  45,  586. 
See  DiiAMATic  CoMPOftiTiONs ;   Spectacular  Fiecies. 
SCIENTIFIC  VALUE.     See  Literary  Mkrit;  Value. 

SCORING  SHEET. 

not  subject  of  copyright,  144,  211. 

SCULPTURE, 

common-law  property  in  nnpublished,  102. 

whether  lost  by  exhibition  or  circulatioa  of  copies,  119,  120, 
286-288. 
statutory  copyright  in  Great  Britain. 

secured  by  54  Geo.  III.  c.  50,  170. 

extended  to  foreign  works  by  international  copyright  acts,  214. 

riglits  of  foreign  artists,  230. 

employer  entitled  to  copyright,  255. 

what  is  publication  within  meaning  of  statute,  289,  288. 

duration  of  copyright,  300. 

remedies  for  piracy,  485.    See  Remedies  in  Law. 

statutes  relating  to,  653,  684. 
statutory  copyright  in  United  States.     See  Statuary. 

SEDITIOUS   PUBLICATIONS, 

whether  author  may  prevent  unlicensed  publication  of  manoscripta, 
112-114. 
or  recover  damages,  114. 
not  entitled  to  copyright,  181-185. 
injunction  not  granted  against,  540. 

SELLER, 

rights  of,  as  to  selling  copies  after  assignment  of  copyright,  338-342, 
372,  37;l 

injunction  against,  will  not  be  refused  because  plaintiff  has  not  pro- 
ceeded ngaiiist  publisher,  523. 

when  liable.     See  Consent  ov  Owner;   Knowledge  of  Piracy. 

to  what  liable.     See  Damagks;    Foki-'EItukes  ;     Penalties;  Rkme- 

DiES  IN  Law. 

See  AsjiiGKER. 

SELLING   PRICE   OF- BOOK, 

may  be  fixud  by  publisher  when  not  specified  in   agreement,  352, 
353,  365. 

SENTIMENTS, 

no  copyright  in,  without  association,  98,  385. 

SIMILARITY. 

not  inconsistent  with  originality,  205-208. 
creates  presumption  of  copying.  400. 

which  must  be  overcome  by  defendant,  430. 
substantial  identity  test  of  piracy,  408. 
external,  of  books  ground  for  injunction,  540. 
See  Okiqinality;  Piracy. 
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SMITEISONIAN  INSTITUTION, 

delivery  to,  of  copy  of  book,  &c.,  formerly  required,  90.* 

repeal  of  statute,  91. 

delivery  not  essential  to  copyright,  265. 

SONGS.    See  Dramatic  Compositions;  Musical  Compositions. 

SPECIFIC  PERFORMANCE  OF  AGREEMENTS, 

author  and  third  persons  may  be  restrained  from  publishing  in  vio* 

lation  of  covenant,  541. 
violation  of  negative  covenant  may  be  restrained,  though  agreement 

cannot  be  enforced  afBrmatively,  542. 

SPECTACULAR  PIECES, 

whether  entitled  to  protecUon  as  dramatic  compositions,  595. 
See  Dramatic  Compositions. 

STAGERIGIIT, 

meaning  of,  553. 

STAR  CHAMBER.     See  Litkhary  Property,  History  of,  in  England. 

STATE.     See  Government. 

STATE  COURTS.     See  Jurisdiction. 

STATIONERS'  COMPANY, 

chartered  by  Philip  and  Mary,  56. 

traflic  of  members  in  copyrights,  Gl,  and  notes  1,  5. 

delivery  of  books  to,  for  public  libraries,  277. 

books,  &c.,  to  be  entered  in  registry  of,  278.     See  Registration. 

STATISTICS.     See  Figures. 

STATUARY, 

common-law  property  in  unpublished,  102. 

whether  lost  by  exhibition  or  circulation  of  copies,  119,  120, 
•_'8«-2SS. 
statutorj-  copyright  in  United  States. 

secured  by  revised  statute,  180. 

how  secured,  205.     See  Statutory  Rkquisitrs. 

foreign,  may  be  copyrighted  by  resident  owner,  231,  232. 

whnt  is  a  publication  within  meaning  of  statute,  2tt6,  287. 

duration  of  copyright,  21)9. 

renieilies  for  infringement,  491— 194.      See  Rkmkdirs  in  Law. 

exhibition  of  copies  not  prohibited,  405. 

statute  relating  to.  698. 

See  Sculpture. 

STATUTE  OF  FRAUDS, 

governs  literary  contracts,  381, 

STATUTE  OF  LIMITATIONS.    See  Limftation  of  Actions. 
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STATUTES, 

prerogaCtve  right  to,  claimed  by  crown,  62-65,  163. 
annotation  of,  entitled  to  copyright,  155.     Set  Compilations. 

and  so  forms  prepared  from.  2U4. 
may  be  copyrighted  by  government,  164. 

See  GovKftXMENT;    Law  Rkfokts;  Fubuc  Docdments. 

STATUTES   IX  FORCE, 

Great  Britain. 

books,  5&  6  Vict.  c.  45,  661. 
dramatic  and  mnsical  compositions, 
copyright,  5  &  6  Vict.  c.  45,  661. 
playright,  3  &  4  Will.  IV.  c.  15,  656. 

ss.  2,  2t),  21  of  6  &  6  Vict.  c.  45.  661,  870,  671. 
engravings,  prints,  cuts,  and  lithographs,  8  Geo.  II.  c  13,  643. 

7  Geo.  in.  c.  38,  64-5. 
17  Geo.  III.  c.  57,  651. 
6  &  7  Will.  IV.  c.  59.  660. 
15  &  16  Vict:  c.  12,  s.  14,  683. 
lectures,  5  &  8  Will.  IV.  c.  65,  658. 
maps,  charts,  and  plans,  5  &  6  Vict.  c.  45,  661. 
paintings,  drawings,  and  photography  25  &  26  Vict.  c.  6S,  69 . 
sculpture,  61  Geo.  III.  c.  56,  053. 

13  &  14  Vict  c.  104,  684. 
universities  and  colleges,  15  Geo.  III.  c.  53,  617. 
international  copyright,  7  &  8  Vict.  c.  13,  675. 
15  &  16  Vict  c.  12.  685. 
25  &  26  Vict.  c.  68,  s.  12,  697. 
38  iSf39  Vict.  c.  12,  697. 
United  SUtes. 

revised  statute,  698, 

act  of  June  18,  1874,704. 

statutes  relating  to  jurisdiction,  705. 

STATUTORY  REQUISITES  FOR  SECURING   COPYRIGHT, 

Great  Britain. 

international  copyright,  214-220.      See  Iktek.natiosal  Copt- 
right. 

delivery  of  copies  to  libraries,  277. 

registration,  278-283.      See  Rkgistration. 
United  States,  262-277. 

prescribed  by  acts  of  1790  and  1803,  262. 

difTerence  of  judicial  opinion  as  to  meaning  of  acts  of  1790  and 
1802,  262. 

prescribed  by  statute  of  1831,  204. 

judicial  coustruction  of  statute  of  1831,  264. 

prescribed  liy  existing  statute,  265. 

compliance  with,  essential  to  copyright,  265,  010. 
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STATUTORY  REQUISITES  FOR    SECURING    COPYRIGHT,— 
continued. 
imperfect  right  accrues  on  recording  title,  2G7, 238. 
copyright  Tvben  completed  dates  from  recording  Utle,  268. 
in  case  of  new  editions,  269. 
whether  original  copyright  notice  must  be  printed  in  revised 

edition,  270-274. 
books  in  two  or  more  volumes,  274. 
newspapers  and  magazines,  275. 

copies  of  best  edition  must  be  delivered  to  librarian  of  Congress 
under  penalty,  273. 
penalty  not  applicable  to  book  not  entered  for  copyright, 
275. 
delivery  of  copies  of  best  edition  not  essential  to  copyright,  275. 
copies  to  be  delivered  must  be  complete,  400. 
penalty  for  falsely  printing  copyright  notice,  276,  404. 
fees  for  securing  copyright,  276. 

certifying  and  recording  assignments,  276. 
how  to  secure  renewal,  276. 
publication,  USH-^SO.    See  Publication. 
place  of  printing,  296. 
summary  of  the  law,  297. 
See  Fees;  Librarian  or  Conoresb;  Libbaries;  Koticb  or  Entry. 

STEREOTYPE  PLATES, 

what  rights  pass  by  sale  of,  324. 

what  importance  given  to,  in  determining  meaning  of  edition,  857 
note  1,  359  note  1. 

See   FORFEITUBES. 

SUBJECT, 

no  copyright  in,  205. 

SUBSTITUTE, 

publication  complained  of  need  not  be,  to  amount  to  piracy,  412. 

SUIT.     See  Damages;   Injunction;   Remedies  in  Equity;   Rbuedixs 
IN  Law. 

SUPREME   COURT, 

of  judicature,  jurisdiction  of,  408. 

acts  relating  to,  498,  noteS. 

of  the  United  States.     See  Jurisdiction. 


T. 

TALFOURD,  SERJEANT, 

efforts  for  extension  of  copyright,  74. 

TERM  OF   COPYRIGHT.    See  Duration;  Extension;  Renewal. 
TERM  OF  PLAYRIGUT.     See  Duration  of  Playright. 

49 
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THEATRICAL  REPRESENTATION.    See  Psrporiukcb. 

THOUGHTS, 

no  copyright  in,  without  association,  98,  385. 

TITLE  OF  PUBLICATION, 

not  subject  of  copyright,  145. 

may  be  registered  as  a  trade-mark  or  protected  on  general  princqilei 
of  equity,  145,  535. 

printed  copy  of,  must  be  sent  before  publication  to  librarian  of  Con- 
gress in  order  to  secure  copyright,  265.  See  Statutobt  Re- 
quisites. 

may  be  partnership  property,  380. 

name  of  editor  not  part  of,  380. 

injunction  refused  where  pUiuUfE  had  simply  advertised  future  pub- 
lication, 536. 

TITLE-PAGE, 

copyright  notice  must  he  printed  on,  or  following  page,  205. 
See  Notice  of  Entut  of    CopyitiGUT. 

TITLE  TO  COPYRIGHT, 

in  United  States  will  vest  in  person  in  whose  name  entered,  200, 361, 

308. 
may  be  held  in  trust  for  author,  260,  368. 
transfer  of,  may  be  decreed  by  equity,  261. 
incomplete,  acquired  when  title  of  book  recorded,  207,  268,  501. 
warranty  of,  342. 

under  agreement  for  publication,  legal,  remains  in  author  unless  as- 
signment made,  368. 
legal,  essential  to  maintain  action  at  law,  487. 
copyright /)ri»)a/«ettf  proof  of,  498,  499. 

and  80  certified  copy  of  registration,  278. 
and  so  of  assignment.  301. 
how  secured.    See  Statutoiiv  Keqcisitks. 
how  transferred.    See  Transfk-k  ov  Copyright. 
See  Equitaulu  Title. 

TRADE-MARK.     See  Title  of  Tublication. 

TRAGEDY, 

playright  in,  given  by  3  &  4  Will.  IV.  c.  15.  and  5  &  0  Vict.  c.  45, 
586. 

See  Dramatic  Coufositioxs. 

TRANSFER   OF   COPYRIGHT, 

at  common  law,  may  be  by  parol,  104.  240. 

parting  with  manuscript  not  a,  105. 

limited,  106. 
after  publication  is  of  statutory  copyright,  239,  212. 
before  publication  is  of  common-law  rights,  239,  243. 
-may  be  decreed  by  equity.  261. 
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TRANSFER  OP    COPYRIGHT,  — eraWnurf. 

distinction  between,  and  license,  305. 

license  to  publish  does  not  amount  to.  171, 172,  note  1,  358,  361,  363. 

See  AcitKlilMKNTS  BRTWEUX  AUTHOBS  AND  FUBLISUKBS. 
Great  Britain  —  books, 
by  registration,  301. 

ceyti6ed  copy  prima  facie  proof,  301. 
by  bequest  and  in  case  of  intestacy,  302. 
writing,  but  not  attestation,  held  uecessary'under  former  statutes, 

302-a04. 
doctrine  maintained  that  writing  not  essential,  304-316. 
former  statutes  considered.  3U4-309. 
difference  between  assignments  made  before  and  those  after 

publication.  306-308. 
judicial  opinions  against  soundness  of  prevailing  doctrine, 

300-311. 
whether  5  &  6  Vict.  c.  45,  requires  writing,  311. 
definition  of  assigns  in  5  &  6  Vict.  c.  45,  240,  312. 
authorities  in  favor  of  doctrine  that  writing  not  essential,  313. 
assignment  made  in  foreign  country,  813. 
law  not  settled,  316. 
dramatic  compositions.     See  Platrioht. 
engravings  and  piiuts,  310. 
maps.  317.  * 

paintings,  drawings,  and  photographs,  317. 
must  be  registered,  281. 
United  States. 

written,  to  be  deposited  with  librarian  of  Congress,  276,  810. 

fees  for  recording  and  certifying,  276. 

provisions  of  former  statutes,  318. 

what  mode  under  existing  statut'O,  319. 

when  made  before  publication,  310. 

whether  writing  necessary  after  publication,  320,  321. 

by  bequest  and  in  case  of  iutestacy,  321. 

of  rights  in  renewed  term,  326-334.    See  Renewal  or  Copt- 

niGiiT. 
of  right  to  represent  dramatic  composition.     See  Playbiqht. 
in  case  of  bankruptcy,  322. 

copyright  must  be  in  existence  to  be  assigned,  322. 
agreement  for  future,  322. 
form  of  written,  323. 
sate  of  stereotype  plates,  324. 

absolute,  before  publication  gives  unlimited  right  to  publish,  328. 
limited,  3;ll-:J38. 

one  or  more  of  several  rights  in  a  work  may  be  assigned,  334. 
copyright  not  assignable  for  part  of  country,  335. 

but  is  for  whole  of  any  country,  335. 
whether  copyright  is  divisible  as  to  time,  337. 
whether  limited  assignee  may  transfer  copyright,  838. 
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TRANSFER  OF   COPYRIGHT, —c<m/in«<rrf. 

righte  of  aasignor  and  assignee  as  to  selling  copies,  338-342. 
author  may  not  reproduce  work  after,  342. 
warranty  of  title,  342. 

See  AssiQNEB. 

TRANSLATIONS, 

prohibition  of  unauthorized,  recommended  by  royal  commissi onen, 

62. 
may  be  copyrighted,  158,  175.  447,  449,  451. 
test  of  originality,  158,  159.  200. 
what  may  be  translated,  159,  433. 
protected  in  England  by  International  Copyright  acts,  21&-218.    See 

International  CoFYRionT. 
of  foreign  works  may  be  copyrighted  in  United  States,  232. 
right  in,  may  he  assigned  independently  of  copyright  in  original, 

334. 
considered  with  reference  to  piracy,  433,  434,  445-455. 
general  principles,  433,  434. 
may  be  numerous,  of  unprotected  original,  433. 
tests  by  which  question  of  piracy  determined,  434. 
right  of,  may  be  reserved  in  the  United  States^  445. 
whether  unlicensed,  in  absence  of  reservation  is  piratical,  406. 
English  authorities,  446-448.       , 

not  in  point,  448. 
American  authorities,  440. 

unlicensed,  held  lawful,  419. 
doctrine  maintained  that  unlicensed,  is  piratical,  450-455. 

"  copy  "  as  used  in  statute  does  not  mean  literal  transcript, 

450,  454. 
erroneous  judicial  interpretation  of  "copy,"  454. 
author's  rights  secured  only  by  protecting  substance,  451. 
translation  defined,  451. 
is  substantial  copy  of  original,  451,  453. 
true  test  of  piracy  is  whether  translator  had  authori^  to 

use  original,  453. 
Stowc  V.  Thomas  criUciaed,  454,  455. 
common-law  playright  in  unpublished,  580. 
statutory  playright  in  published,  597. 

TRUST, 

copyright  may  be  held  in,  200.  3G8. 
breach  of,  ground  for  injunction,  537. 


U. 
UNITED  KINGDOM, 

defined,  298. 

UNITED  STATES  COURTS.     See  Jdbhdictiok. 
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UNITED   STATES   STATUTES.     See  Statutkb  m  Fobck. 

UNIVERSITIES, 

empowered  to  hold  copyrighta  in  perpetuity,  78. 
statate  giving  perpetual  copyright  to,  617. 

UNLAWFUL  PUBLICATIONS, 

agreements  concerning,  378. 
See  Blasphemous  Publications;  Immoral  Productions ;  Seditious 

Publications. 

UNLICENSED  PRINTING.     See  Literary  Property,  History  of,  in 

England. 

UNPUBLISHED  WORKS. 

common-law  property  in,  97-139. 

difference  between  and  statutory,  100. 
nature  and  extent  of,  101-106. 
in  what  productions,  101,  102. 
lost  by  publication  in  print,  101. 
absolute  before  publication,  102. 
personal  and  transferable  by  parol,  104. 
not  lost  by  parting  with  manuscript,  105. 
limited  assignment,  106. 
of  foreigners,  106. 
violation  of,  107-110. 
remedies  for,  107. 

by  publication,  representation,  exhibition,  107. 
public  reading  or  delivery  of  lecture,  107. 
copying  works  of  art,  108. 
exhibiting  copies,  109. 
in  what  court  redress  sought,  110,  545. 
how  affected  by  character  of  work,  110-115. 
originality,  110. 
literary  merit.  111. 
works  not  innocent,  112-114. 
question  of  damages  affected  by  character,  114. 
publication  of.     See  Exhibition;  Performance;   Publication; 

Reading,  Public. 
owner  of,  may  secure  copyright,  238-242. 

but  not  unless  author  is  entitled  to  copyright,  242. 
no  statutory  copyright  in,  283,  613,  615. 
mode  of  transfer  under  statute,  319. 
effect  of  assigument  on  author's  right  to  renewal  of  copyright,  320- 

331.     See  Renewal  of  Copyright. 
absolute  assignment  gives  unlimited  right  to  publish,  328. 
whether  plaintiff  entitled  to  forfeitures  for  unhcensed  publication, 

and  whether  delivery  ordered  by  equity,  549-552. 
property  in  unpublished  dramas.     See  Playriqht. 
See  Letters  ;  Manuscripts. 


774  INDEX. 

USE   OF  COPYRIGHTED   WORKS, 
what  permitted.     See  Fair  Uses. 


V. 

VALUE, 

engraviDg  most  have  art,  168. 

how  far,  essential  to  copyright,  208-211, 

to  be  considered  in  deterniiniog  piracy,  414. 

illustratioDS  of  material,  414  note  1,  52&-527. 
injuQctioQ  may  be  refused  when  slight,  523,  527. 
iSVe  LiTERAKT  Mubit;  Qcaktitt. 

VENDOR.     See  Seller. 

VIOLATION, 

of  agreement.     See  Specific  Ferforhakce  of  Aorebuents. 
of  copyright.     See  Piracy;  Remedies  in  Eqditt;  Behbdiks  la 

Law. 
of  playrigbt.     See  Playriqut,  Remedies  for  Violation  of. 

VOLUMES, 

books  in  two  or  more,  how  copyright  secured.  274. 


W. 

WARRANTY, 

of  title  to  copyright,  342. 

WORKS   OF  ART.     See  Chromos;  Designs;  Drawings;  Enorat- 
inob;  Models;  Paintings;  Photographs;  Sculpture;  Statuabt. 


Y. 

YATES,  J. 

arguments  against  literary  property  examined,  82-S6. 
advocates  at  the  bar  the  theory  that  copyright  ia  a  monopoly,  48. 
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